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Preface 


This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2001 Regular Session that are within Chapters 
143A through 159, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

A ready reference index is included at the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted Bye the General Assembly 
through the 2001 Regular Session Seba: Chapters 143A through 159 of the 
General Statutes. | 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court posted on LEXIS through October 5, 2001, decisions 
of the North Carolina Court of Appeals posted on LEXIS through October 16, 
2001, and decisions of the appropriate federal courts posted through Septem- 
ber 10, 2001. These cases will be printed in the eid aa reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
‘Supreme Court Reporter. 


Additionally, annotations have been taken from ae -ealtsiter sources: 


North Carolina Law Review through Volume 79, no. 4, p. 1201. 

Wake Forest Law Review through Volume 36, Pamphlet No. 1, p. 215. 
Campbell Law Review through Volume 22, no. 2, p. 447. 

Duke Law Journal through Volume 49, no. 2, p. 599. 

North Carolina Central Law Journal through canes py elay. Ike] ey tetey 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 


Abbreviations 


(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 


PEGE ic Say Taree OTe dk hE k eh ch ae oh te ee Potter’s Revisal (1821, 1827) 
ERE | MS MR ie ek ES on A OP see toe eo Revised Statutes (1837) 
PETC OBAN 2 tos, Nees eaten hy, OF POTEET SELON oN | ORION Revised Code (1854) 
(TEST A” SOR JOR a =) 3428 08 Uae SA ee Wee ee AE BS ea Code of Civil Procedure (1868) 
OG IR RS A SD EE OT Sr Code (1883) 
PO ae ORME RDI Gott 25h als BA SS ie > ae Sian Sa AAD Ad A Revisal of 1905 
Ce es CONE ee Lee: OE Ris Consolidated Statutes (1919, 1924) 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


April 1, 2002 


I, Roy Cooper, Attorney General of North Carolina, do hereby certify that the 
foregoing 2001 Replacement Code to the General Statutes of North Carolina 
was prepared and published by LexisNexis under the supervision of the 
Department of Justice of the State of North Carolina. 

Roy CooPEeR 


Attorney General of North Carolina 


v1 


Table of Contents 


For complete listing of chapters set out in the North Carolina General 
Statutes, see the Table of Contents included in Volume 1. 


VOLUME 17 


SPARE 143A. State Government Reorganization, §§ 143A-1 to 143A-245 
da 


General Provisions, §§ 143A-1 to 143A-18 
. Department of the Secretary of State, §§ 143A-19 to 143A-23 
. Department of State Auditor, §§ 143A-24 to 143A-29 
. Department of State Treasurer, §§ 143A-30 to 1438A-38.1 
. Department of Public Instruction, §§ 143A-39 to 143A-48 


. Department of Agriculture and Consumer Services, §§ 143A-56 to 
143A-66 

. Department of Labor, §§ 143A-67 to 143A-72 

. Department of Insurance, §§ 143A-73 to 143A-79.2 


2 
3 
4 
5 
. 6. Department of Justice, §§ 143A-49 to 143A-55.7 
is 
8 
9 


. 10. Department of Administration, §§ 143A-80 to 143A-96.1 

. 11. Department of Transportation and Highway Safety [Repealed.] 
. 12. Department of Natural and Economic Resources [Repealed.] 

. 13. Department of Human Resources [Repealed.] 

. 14. Department of Social Rehabilitation and Control [Repealed.] 

. 15. Department of Commerce [Repealed and Recodified.] 

. 16. Department of Revenue [Repealed.| 

. 17. Department of Art, Culture and History [Repealed.] 

. 18. Department of Military and Veterans’ Affairs [Repealed.| 

. 19. Transfers to Department of Crime Control and Public Safety, 


§§ 1438A-239 to 148A-245 
143B. Executive Organization Act of 1973 
. General Provisions, §§ 143B-1 to 143B-48 
. Department of Cultural Resources, §§ 143B-49 to 143B-135 


143B-216.51 

. Department of Revenue, §§ 143B-217 to 1438B-245 

. Department of Military and Veterans Affairs [Repealed, Trans- 
ferred and Reserved.| 


1 
2 
. 3. Department of Health and Human Services, §§ 1438B-136 to 
4 
5, 


. 6. Department of Correction, §§ 143B-260 to 1438B-272 
. 6A. North Carolina State- County Criminal Justice Partnership Act, 


§§ 143B-273 to 143B-274 


. 7. Department of Environment and Natural Resources, §§ 143B-275 


to 143B-344.33 


. 8. Department of Transportation, §§ 148B-345 to 143B-365 

. 9. Department of Administration, §§ 143B-366 to 143B-426.40 

. 10. Department of Commerce, §§ 143B-427 to 143B-472.70 

. 11. Department of Crime Control and Public Safety, §§ 143B-473 to 


143B-510 


. 12. Department of Juvenile Justice and Delinquency Prevention, 


§§ 143B-511 to 143B-557 


Chapter 144. State Flag, Motto and Colors, §§ 144-1 to 144-6 
Chapter 145. State Flower, Bird, Tree, Shell, Mammal, Fish, Insect, Stone, 


Reptile and Rock, Beverage, Historial Boat, Language, Dog, 
Military Academy, Tartan, Watermelon Festival and Other 
Official Adoptions, §§ 145-1 to 145-18 


vu 


Chapter 
Art. 
Art. 


Art. 


Art. 
Art. 
Art. 
Art. 
Art. 


Art. 
Art. 


Art. 
Art. 
Art. 
Art. 
Art. 
Art. 


Art; 
Art. 
Art. 


Ce So 


TABLE OF CONTENTS 
146. State Lands, §§ 146-1 to 146-83 


SuBCHAPTER I. UNALLOCATED STATE LANDS 


. General Provisions, §§ 146-1 to 146-2 
. Dispositions, §§ 146-3 to 146-15 


1 
2 

. 8. Discovery and Reclamation, §§ 146-16 to 146-17.1 
4 


. Miscellaneous Provisions, §§ 146-18 to 146-20.1 


SUBCHAPTER II. ALLOCATED STATE LANDS 


General Provisions, § 146-21 

Acquisitions, §§ 146-22 to 146-26.1 
Dispositions, §§ 146-27 to 146-30 

. Miscellaneous Provisions, §§ 146-31 to 146-36 


SuBcHAPTER IIT. EntRIES AND GRANTS 


. 9. General Provisions, §§ 146-37 to 146-39 

. 10. Surveys, §§ 146-40 to 146-42 

. 11. Grants, §§ 146-43 to 146-45 

. 12. Correction of Grants, §§ 146-46 to 146-60.1 
. 13. Grants Vacated, §§ 146-61 to 146-63 


SUBCHAPTER IV. MISCELLANEOUS 


. 14. General Provisions, §§ 146-64 to 146-70 

. 15. State Land Fund, §§ 146-71 to 146-73 

. 16. Form of Conveyances, §§ 146-74 to 146-78 
. 17. Title in State, §§ 146-79 to 146-82 


18. Miscellaneous, § 146-83 

147. State Officers, §§ 147-1 to 147-89 

1. Classification and General Provisions, §§ 147-1 to 147-5 

2. Expenses of State Officers and State Departments, §§ 147-6 to 
147-9.1 

2A. Annuities and Deferred Compensation for Teachers and State 
Employees, §§ 147-9.2 to 147-9.4 

3. The Governor, §§ 147-10 to 147-33 

3A. Emergency War Powers of Governor, §§ 147-33.1 to 147-33.11 

3B. North Carolina Housing Commission [Repealed.] 

3C. Office of Juvenile Justice [Repealed and Reserved.] 

3D. Office of Information Technology Services., §§ 147-33.75 to 
147-33.103 

4. Secretary of State, §§ 147-34 to 147-54.7 

4A. Constitutional Amendments Publication Commission, 
8§ 147-54.8 to 147-54.10 

4B. Business License Information Office, §§ 147-54.11 to 147-54.19 

5. Auditor [Repealed and Recodified.| 

5A. Auditor, §§ 147-64.1 to 147-64.14 

6. Treasurer, §§ 147-65 to 147-86.9 

6A. Cash Management, §§ 147-86.10 to 147-86.19 

6B. Statewide Accounts Receivable Program, §§ 147-86.20 to 
147-86.27 

6C. Health and Wellness Trust Fund, §§ 147-86.30 to 147-86.36 

7. Secretary of Revenue, §§ 147-87 to 147-88 

8. District Attorneys, § 147-89 


vill 


Chapter 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 


Art. 
Art. 
Art. 
Art. 


Art. 
Chapter 
Chapter 
Chapter 
Chapter 

Art. 

Art. 

Art. 

Art. 

Art. 

Art. 

Art. 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
ee 


TABLE OF CONTENTS 


148. State Prison System, §§ 148-1 to 148-121 
1. Organization and Management, §§ 148-1 to 148-10.2 
2. Prison Regulations, §§ 148-11 to 148-25 
3. Labor of Prisoners, §§ 148-26 to 148-49 
3A. Facilities and Programs for Youthful Offenders [Repealed.] 
3B. Facilities and Programs for Youthful Offenders [Repealed.] 
4. Paroles, §§ 148-50 to 148-65 
4A. Out-of-State Parolee Supervision, §§ 148-65.1 to 148-65.3 
5. Farming Out Convicts, §§ 148-66 to 148-70 
5A. Prison Labor for Farm Work [Repealed.] 
6. Reformatory [Repealed.] 
7. Records, Statistics, Research and Planning, §§ 148-74 to 148-81 
8. Compensation to Persons Erroneously Convicted of Felonies, 
§§ 148-82 to 148-84 
9. Prison Advisory Council [Repealed.] 
10. Interstate Agreement on Detainers [Transferred and Reserved.] 
11. Inmate Grievance Commission [Repealed.] 
11A. Corrections Administrative Remedy Procedure, §§ 148-118.1 to 
148-118.9 
12. Interstate Corrections Compact, §§ 148-119 to 148-121 
149. State Song and Toast, §§ 149-1 to 149-2 
150. Uniform Revocation of Licenses [Repealed.] 
150A. Administrative Procedure Act [Recodified.] 
150B. Administrative Procedure Act, §§ 150B-1 to 150B-57 
1. General Provisions, §§ 150B-1 to 150B-8 
2. Rule Making [Repealed and Recodified.] 
2A. Rules, §§ 150B-18 to 150B-21.28 
3. Administrative Hearings, §§ 150B-22 to 150B-37 
3A. Other Administrative Hearings, §§ 150B-38 to 150B-42 
4. Judicial Review, §§ 150B-43 to 150B-57 
5. Publication of Administrative Rules [Repealed.] 
151. Constables [Repealed.] 
152. Coroners, §§ 152-1 to 152-11 
152A. County Medical Examiner [Repealed.] 
153. Counties and County Commissioners [Repealed.] 
153A. Counties, §§ 153A-1 to 153A-450 
1. Definitions and Statutory Construction, §§ 153A-1 to 153A-9 
. Corporate Powers, §§ 153A-10 to 153A-16 
. Boundaries, §§ 153A-17 to 153A-24 
. Form of Government, §§ 153A-25 to 153A-75 


. Delegation and Exercise of the General Police Power, §§ 153A- 
121 to 1538A-145 

. Taxation, §§ 153A-146 to 153A-156 

. County Property, §§ 153A-157 to 153A-184 


2 
3 
4 
. 5. Administration, §§ 153A-76 to 153A-120 
6 
fi 
8 


. 9. Special Assessments, §§ 153A-185 to 153A-210 
. 10. Law Enforcement and Confinement Facilities, §§ 153A-211 to 


153A-232 


. 11. Fire Protection, §§ 153A-233 to 153A-237 

. 12. Roads and Bridges, §§ 153A-238 to 153A-246 

. 18. Health and Social Services, §§ 153A-247 to 153A-260 

. 14. Libraries, §§ 153A-261 to 153A-273 

. 15. Public Enterprises, §§ 153A-274 to 153A-299.6 

. 16. County Service Districts; County Research and Production Ser- 


vice Districts, §§ 153A-300 to 153A-317 


. 17. (Reserved. | 


1X 


Art. 


Art. 
Art. 


Art. 
Art. 


Art. 
Chapter 
Chapter 
Chapter 


Art. 


Art. 
Chapter 
Chapter 

Art. 

Art. 

Art. 


Art. 


Art. 
Chapter 


TABLE OF CONTENTS 


18. Planning and Regulation of Development, §§ 153A-320 to 153A- 
390 


19. Regional Planning Commissions, §§ 153A-391 to 153A-400 

20. Consolidation and Governmental Study Commissions, §§ 153A- 
401 to 153A-405 

21. [Reserved.] 

22. Regional Solid Waste Management Authorities, §§ 153A-421 to 
153A-434 

23. Miscellaneous Provisions, §§ 153A-435 to 153A-450 

154. County Surveyor [Repealed J 

155. County Treasurer [Repealed.] 

156. Drainage, §§ 156-1 to 156-141 


SUBCHAPTER I. DRAINAGE By INDIVIDUAL OWNERS 


. 1. Jurisdiction in Clerk of Superior Court, §§ 156-1 to 156-31 
. 2. Jurisdiction in County Commissioners, §§ 156-32 to 156-36 


SUBCHAPTER II. DRAINAGE By CORPORATION 


. 38. Manner of Organization, §§ 156-37 to 156-43 
. 4. Rights and Liabilities in the Corporation, §§ 156-44 to 156-53 


SUBCHAPTER IIT. DRAINAGE DISTRICTS 


. 5. Establishment of Districts, §§ 156-54 to 156-78.1 

. 6. Drainage Commissioners, §§ 156-79 to 156-82.3 

. 7. Construction of Improvement, §§ 156-83 to 156-93 

. TA. Maintenance, § 156-93.1 

. 7B. Improvement, Renovation, Enlargement and Extension of Ca- 


nals, Structures and Boundaries, §§ 156-93.2 to 156-93.7 


. 8. Assessments and Bond Issue, §§ 156-94 to 156-124.1 

. 9. Adjustment of Delinquent Assessments, §§ 156-125 to 156-129 
. 10. Reports of Officers, §§ 156-130 to 156-134 

. 11. General Provisions, §§ 156-135 to 156-138.4 


SUBCHAPTER IV. DRAINAGE By COUNTIES 


. 12. Protection of Public Health, §§ 156-139 to 156-141 


157. Housing Authorities and Projects, §§ 157-1 to 157-70 
1. Housing Authorities Law, §§ 157-1 to 157-39.8 


. 2. Municipal Cooperation and Aid, §§ 157-40 to 157-47 
. 3. Eminent Domain, §§ 157-48 to 157-51 
. 4, National Defense Housing Projects, §§ 157-52 to 157-65 


5. Indian Housing Authority, §§ 157-66 to 157-70 

157A. Historic Properties Commissions [Transferred.] 

158. Local Development, §§$ 158-1 to 158-42 

1. Local Development Act of 1925, §§ 158-1 to 158-7.3 

2. Economic Development Commissions, §§ 158-8 to 158-15 

2A. Multi-County Water Conservation and Infrastructure District, 
§§ 158-15.1 to 158-15.9 

ay, Arena for Industrial Development Purposes, §§ 158-16 to 

4. Global TransPark Development Zone, §§ 158-30 to 158-42 

159. Local Government Finance, §§ 159- 1 to 159-188 


Xx 


TABLE OF CONTENTS 


SUBCHAPTER I. SHORT TiTLE AND DEFINITIONS 


Art. 1. Short Title and Definitions, §§ 159-1 to 159-2 


SUBCHAPTER IT. LocaAL GOVERNMENT COMMISSION 


Art. 2. Local Government Commission, §§ 159-3 to 159-6 


SuBcHAPTER IIT. BupGets AnD FIscAL CONTROL 


Art. 3. The Local Government Budget and Fiscal Control Act, §§ 159-7 to 
159-42 


SUBCHAPTER IV. LONG-TERM FINANCING 


Art. 4. Local Government Bond Act, §§ 159-43 to 159-79 

Art. 5. Revenue Bonds, §§ 159-80 to 159-98 

Art. 5A. Capital Appreciation Bonds, §§ 159-99 to 159-100 

Art. 6. EAC nae sevE oR menY Financing Act [Not in Effect and Re- 
served. 

Art. 7. Issuance and Sale of Bonds, §§ 159-120 to 159-147 

Art. 8. Financing Agreements and Other Financing Arrangements, 
§§ 159-148 to 159-159 

Art. 9. Bond Anticipation, Tax, Revenue and Grant Anticipation Notes, 
§§ 159-160 to 159-175 

Art. 10. Assistance for Defaulting Units in Refinancing Debt, §§ 159-176 
to 159-180 

Art. 11. Enforcement of Chapter, §§ 159-181 to 159-187 

Art. 12. Borrowing by Development Authorities Created by General 
Assembly, § 159-188 


XI 


Het na 


4 Aa ae Ui hs oe Wig ay, ae i Ev ae 
a Pah ae >.< 
au: eit “2 
Me ne ee be ein 1. ee es 4 i aa rid 
4 a ees ; tupehy “oy crt aij aunt, 4 i 
fe VA wy! vamnigrd > yao a Rt ECA HS 
: popbishs Nts. ee 
ak se 3 ae 5 a] Ay ) Jnganae i Ego on ite Bi RBs 
4 ¥ 1 : kc 7 ri st , Sig rad itndihietetd en; wah: bie ee 
si : ys - nem fie eRe } A a a 7 ay, d Pe Ne 7 b ah ne i. a 
oan TE eine As eouknty TAN sete nal te 
' A é VA oy: 
get ges SG tie eer nary Gy Nash anes, ee ign’ 
ais prin Phe cea voli er aes 
& beta. 3 # Wheuss ph ies tAbiiTrevow he Aye | 
] ‘ial hs * a) ‘ ral | ch Se me pat 2%) ae a 
i Ke “nites reg Hebe oe dine vaihey 
m. AP ee FSR: a a 
: ‘ ‘ ; ts se. t 45 
it Pe ER AY ees Hi at a aha i} “ aati Pe 
; * Sa sf ees es adh megs hah, Pee nae 
Tn aaa Lt TP PS stg edt tgaiyt A oe fe Bee yt fer o ages 
We i i + cae val ge vist “Ei dly pe 
i ‘3 2 . 3 ' ae? x gt: ; 
vie sia ane har) ORF OS IBS fa GE Arve 2 Om 
aad m OPE a Fortin eee mt wore Tite 
haga “Aygo BOR toh ae TOO: tae uf 
tT eight a oI F a pe x - 
i iy pSV, aaa #58? ceo DE ‘tae of ‘at “Hag Ke * bh oo, 


“ae Nel gs be 7 ; Ais diay. eeaa® ine Ey te ate Re oH og 

; ne ae oth pouals ee we AGLIABAL seit fees 

ire “ exhopalierean: ie Acctatyons Las a8 STA F 
a yh thes Ue ih 288 bel tpi on erase genre ab 


x 


. Saree a ioe Oe : “ ; 
rae PA Pen De % é pb = Qe recy; iseer wore rede cada] ee JA 2 
f thd RG I aden Hany tied DATES COLE vat vps chek < geeteen irs fin Tee bee 
: 5 ees aYE-Oat x4 d OS aah ri o) 3 nf Ee 4 baal 
ne r 
al. 5 yey 
a ‘ 
ite Ms ek) % 
, OF ee at ae 
Palettes ee do | oe 


< sa = 


aah 


> 


S 
De Rn Ee 
Pg wa neo eitearys euks TE bas & ce nee = 


bert ta +h pasties: sat iss wee ane 5 


a pte ee at a aed 8 boa . 
BE ) era te | barsageet) 
| ag . an sito Nene veteran 


, i “e Hat AM arte i i oes Vid 
ay te 1s a | ns 4} i 


bts ooh us (Fetter a aia , 
SAH Ted ve bye hh es, a 


“sith, 


hy: ; ‘shohuatteaone: COM casa : aes 
. Ns verted. :) oe a Fer 
(i re | ma. 5) y eh ” at ea se at nL | M ee ae noes 
i 1 eoBY: ¥ 
, | ee 
Pay eae fists Raat : to ah 
; aie si e - 
xy . 
4 iti ies 
Raslurt Mee ait Ete 


a, Sih} apes rae 


oe 


Chapter 143A. 


State Government Reorganization. 


Sec. 
143A-29. 


State Board of Pensions; transfer. 


Article 4. 


Department of State Treasurer. 


143A-30. 
143A-31. 


Creation. 
State Treasurer; powers and duties. 


Article 1. 

General Provisions. 

Sec. 

143A-1. Short title. 

143A-2. Head of department defined. 

143A-3. Agency defined. 

143A-4. Policy-making authority and adminis- 
trative powers of Governor; dele- 
gation. 

143A-5. Office of the Lieutenant Governor. 

143A-6. Types of transfers. 

143A-7. Agencies not enumerated; continua- 
tion. 

143A-8. Internal organization of departments; 
allocation and reallocation of du- 
ties and functions; limitations. 

143A-9. Appointment of officers and employ- 
ees; salaries of department heads. 

143A-10. Governor; continuation of powers 
and duties; staff. 

143A-11. Principal departments. 

1438A-12. Office of the Governor; creation. 

143A-13. Office of the Lieutenant Governor; 
creation. 

143A-14. Creation of new departments by ex- 
ecutive order. 

143A-15. Date of transfer of agencies into ex- 
isting departments. 

143A-16. Transfer of funds by Governor. 

148A-17. [Repealed.] 

143A-18. Additional funds for reorganization. 

Article 2. 
Department of the Secretary of State. 

143A-19. Creation. 

143A-20. Secretary of State; powers and du- 
ties. 

143A-21. Secretary of State; transfer of powers 
and duties to Department. 

1438A-22. [Repealed.] 

143A-23. Notaries public; powers, duties and 


functions; transfer. 


Article 3. 


Department of State Auditor. 


143A-24. 
143A-25. 
143A-26. 


143A-27. 


Creation. 

State Auditor; powers and duties. 

State Auditor; transfer of powers and 
duties to Department. 

North Carolina Firemen’s Pension 
Fund; transfer. 


143A-27.1. North Carolina Firemen’s and Res- 


143A-28. 


cue Squad Workers’ Pension 
Fund; transfer. 


[Repealed.] 


143A-32. State Treasurer; transfer of powers 
and duties to Department. 

Local Government Commission; 
transfer. 

Teachers’ and State Employees’ Re- 
tirement System; transfer. 

North Carolina Local Governmental 
Employees’ Retirement System; 
transfer. 

Public Employees’ Social Security 
Agency; powers, duties and func- 
tions; transfer. 

143A-37. Legislative Retirement Fund; trans- 

fer. 

143A-38. Tax Review Board; transfer. 

143A-38.1. The Law-Enforcement Officers’ 

Benefit and Retirement Fund; 
transfer. 


Article 5. 


Department of Public Instruction. 


143A-39 through 1438A-44. [Repealed.] 

143A-44.1. Creation. 

143A-44.2. State Board of Education; transfer 

of powers and duties to State 
Board. 

143A-44.3. Superintendent of Public Instruc- 
tion; creation; transfer of powers 
and duties. 

Interstate Compact for Education; 
rights, duties and privileges. 

[Repealed.] 

Interstate Agreement on Qualifica- 
tions of Educational Personnel; 
rights, duties and privileges. 

Textbook Commission; transfer. 


Article 6. 


Department of Justice. 


148A-49. Creation. 

1438A-49.1. Attorney General; powers and du- 
ties. 

143A-50. Attorney General; transfer of powers 
and duties to Department. 

143A-51. State Bureau of Investigation; trans- 
fer. 

143A-52. Fire investigations; transfer. 


143A-33. 


143A-34. 


143A-35. 


143A-36. 


143A-45. 


143A-46. 
143A-47. 


143A-48. 


Sec. 


143A-53. 
143A-54. 


143A-55. 


CH. 143A. STATE GOVERNMENT REORGANIZATION 


General Statutes Commission; trans- 
fer. 

Company police; powers, duties and 
functions; transfer. 

Police information Network; trans- 
fer. 


1438A-55.1. North Carolina Criminal Justice 


Training and Standards Council; 
transfer. 


143A-55.2. North Carolina Sheriffs’ Education 


and Training Standards Commis- 
sion; transfer. 


143A-55.3 through 148A-55.7. [Not effectuat- 


ed.] 
Article 7. 


Department of Agriculture and 


143A-56. 
143A-57. 


143A-58. 
143A-59. 
143A-60. 
143A-61. 
143A-62. 
143A-63. 
143A-64. 
143A-65. 


143A-66. 


143A-67. 
143A-68. 


143A-69. 
143A-70. 


143A-71. 
143A-72. 


143A-73. 
143A-74. 


Consumer Services. 


Creation. 

Commissioner of Agriculture; powers 
and duties. 

Commissioner of Agriculture; trans- 
fer of powers and duties to Depart- 
ment. 

Board of Agriculture; transfer. 

Structural Pest Control Division; 
transfer. 

The North Carolina Agricultural 
Hall of Fame; transfer. 

Gasoline and Oil Inspection Board; 
transfer. 

North Carolina Rural Rehabilitation 
Corporation; transfer. 

North Carolina Board of Crop Seed 
Improvement; transfer. 

North Carolina Public Livestock 
Market Advisory Board; transfer. 

[Repealed.] 


Article 8. 
Department of Labor. 


Creation. 

Commissioner of Labor; powers and 
duties. 

Commissioner of Labor; transfer of 
powers and duties to Department. 

Board of Boiler Rules and Bureau of 
Boiler Inspection; transfer. 

Apprenticeship Council; transfer. 

Voluntary arbitration of labor dis- 
putes; appointment of arbitrator 
or panel; Commissioner of Labor; 
transfer. 


Article 9. 


Department of Insurance. 


Creation. 
Commissioner of Insurance; powers 
and duties. 


Sec. 

143A-75. Commissioner of Insurance; transfer 
of powers and duties to Depart- 
ment. 

143A-76, 143A-77. [Repealed.] 

143A-78. Building Code Council; transfer. 

143A-79. State Volunteer Fire Department; 


transfer. 
143A-79.1. Public Officers and Employees Lia- 
bility Insurance Commission; 
transfer. 
148A-79.2. State Fire Commission; transfer. 
Article 10. 


Department of Administration. 


143A-80 through 1438A-96. [Repealed.] 
143A-96.1. Transfer of Department of Veterans 
Affairs. 


Article 11. 


Department of Transportation and 
Highway Safety. 


143A-97 through 143A-108. [Repealed.] 
Article 12. 


Department of Natural and Economic 
Resources. 


143A-109 through 143A-129. [Repealed.] 
Article 13. 


Department of Human Resources. 
143A-130 through 143A-162. [Repealed.] 


Article 14. 


Department of Social Rehabilitation and 
Control. 


143A-163 through 143A-170. [Repealed.] 
Article 15. 


Department of Commerce. 


143A-171 through 143A-180. [Repealed.] 
143A-180.1 through 143A-181. [Recodified.] 
143A-182 through 143A-185.1. [Repealed.] 


Article 16. 


Department of Revenue. 
143A-186 through 143A-190. [Repealed.] 


Article 17. 
Department of Art, Culture and History. 


143A-191 through 143A-230. [Repealed.] 


Article 18. 


Department of Military and Veterans’ 
Affairs. 


143A-231 through 143A-238. [Repealed.] 
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Article 19. Sec. 
Transfers to Department of Crime Hanae). ppate oral En eAEOL: 
Control and Public Safety. 143A-242. State Highway Patrol. 
143A-243. North Carolina Alcoholic Beverage 
Sec. Control Commission Enforcement 
143A-239. North Carolina national guard. Division. 
143A-240. North Carolina Civil Preparedness 143A-244. Governor’s Crime Commission. 
Agency. 143A-245. Crime Control Division. 
ARTICLE 1. 


General Provisions. 


§ 143A-1. Short title. 


This Chapter shall be known and may be cited as the “Executive Organiza- 
tion Act of 1971.” (1971, c. 864, s. 1.) 


CASE NOTES 


Stated in Tice v. DOT, 67 N.C. App. 48, 312 
S.E.2d 241 (1984). 


§ 143A-2. Head of department defined. 


Whenever the term “head of the department” is used it shall mean the head 
of one of the principal departments created by this Chapter. (1971, c. 864, s. 1.) 


§ 143A-3. Agency defined. 


Whenever the term “agency” is used it shall mean and include, as the context 
may require, an existing department, institution, commission, committee, 
board, division, bureau, officer or official. (1971, c. 864, s. 1.) 


§ 143A-4. Policy-making authority and administrative 
powers of Governor; delegation. 


The Governor, in accordance with Article III of the Constitution of North 
Carolina, shall be the chief executive officer of the State. Subject to the 
Constitution and laws of this State, the Governor shall be responsible for 
formulating and administering the policies of the executive branch of the State 
government. Where a conflict arises in connection with the administration of 
the policies of the executive branch of the State government with respect to the 
reorganization of State government, such conflict shall be resolved by the 
Governor, and the decision of the Governor shall be final. (1971, c. 864, s. 1.) 


§ 143A-5. Office of the Lieutenant Governor. 


The Lieutenant Governor shall maintain an office in a State building in the 
City of Raleigh which office shall be open during normal working hours 
throughout the year. The Lieutenant Governor shall serve as President of the 
Senate and perform such additional duties as the Governor or General 
Assembly may assign to him. This section shall become effective January 1, 
1973. (1971, c. 864, s. 1.) 
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§ 143A-6. Types of transfers. 


(a) Under this Chapter, a Type I transfer means the transferring of all or 
part of an existing agency to a principal department established by this 
Chapter. When all or part of any agency is transferred to a principal 
department under a Type I transfer, its statutory authority, powers, duties, 
and functions, records, personnel, property, unexpended balances of appropri- 
ations, allocations or other funds, including the functions of budgeting and 
purchasing, are transferred to the principal department. 

When any agency, or part thereof, is transferred by a Type I transfer to a 
principal department under the provisions of this Chapter, all its prescribed 
powers, duties, and functions, including but not limited to rule making, 
regulation, licensing, and promulgation of rules, rates, regulations, and 
standards, and the rendering of findings, orders, and adjudications are 
transferred to the head of the principal department into which the agency, or 
part thereof, has been transferred. 

(b) Under this Chapter, a Type II transfer means the transferring intact of 
an existing agency, or part thereof, to a principal department established by 
this Chapter. When any agency, or part thereof, is transferred to a principal 
department under a Type II transfer, that agency, or part thereof, shall be 
administered under the direction and supervision of that principal depart- 
ment, but shall exercise all its prescribed statutory powers independently of 
the head of the principal department, except that under a Type II transfer the 
management functions of any transferred agency, or part thereof, shall be 
performed under the direction and supervision of the head of the principal 
department. 

(c) Whenever the term “management functions” is used it shall mean 
planning, organizing, staffing, directing, coordinating, reporting and budget- 
ing. (1971 .c7864, si1:) 


CASE NOTES 


Power to Fire Within Scope of Subsec- 
tion (c). — When an agency is transferred to a 
new department by a “Type II transfer,” subsec- 
tion (b) of this section provides that the man- 
agement functions of the agency, which in- 
cludes staffing pursuant to subsection (c) of this 
section, shall be performed not only under the 
“supervision” but also the “direction” of the 
head of the principal department. The power to 
fire clearly falls within the scope of subsection 
(c) of this section; therefore, the Secretary of 
Human Resources had the power to fire the 
superintendent of a state hospital for the men- 
tally disordered before his six-year term ex- 
pired, and it was not required that he be 
dismissed by the State Board of Mental Health. 
Smith v. State, 298 N.C. 115, 257 S.E.2d 399 
(1979). | 

Effect of Shift of Power to Fire on Em- 


ployment Contract. — The transfer of the 
power to dismiss from the State Board of Men- 
tal Health to the Department of Human Re- 
sources makes no change in either the obliga- 
tions of the parties or the remedies available to 
plaintiff superintendent of a state hospital for 
the mentally disordered in enforcing his agree- 
ment. Plaintiff’s contract of employment was 
not with the agency which appointed him but 
with the State, and the essential terms of that 
contract, namely, duration, dismissal for cause, 
and salary, remain unaffected by any shift of 
the power to fire from one agency of the State to 
another. Smith v. State, 298 N.C. 115, 257 
S.E.2d 399 (1979). 

Applied in Stanley v. Retirement & Health 
Benefits Div., 66 N.C. App. 122, 310 S.E.2d 637 
(1984). 


OPINIONS OF ATTORNEY GENERAL 


This Section Incorporated in Former 
§ 143B-471. — By the reference in former 
§ 143B-471 to “Type II” transfers, the General 
Assembly incorporated the provisions of this 


section and § 143A-9, which clearly place the 
authority for personnel decisions within the 
Department of Commerce. See opinion of Attor- 
ney General to Mr. Brent Lane, Executive Di- 


§143A-7 


rector, North Carolina Technological Develop- 
ment Authority, 59 N.C.A.G. 34 (1989). 
Direction of Staffing of Positions at 
NCTDA. — Notwithstanding the provisions of 
former § 148B-471.3A(2), the Department of 
Commerce has the authority to manage and 
direct the staffing of positions and hiring and 
firing of the employees of all agencies trans- 
ferred to the department as “Type II” transfers, 
including the North Carolina Technological De- 
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§143A-9 


General to Mr. Brent Lane, Executive Director, 
North Carolina Technological Development Au- 
thority, 59 N.C.A.G. 34 (August 14, 1989). 

As to transfer under Type II transfer of 
burial commission records and adminis- 
trative personnel to Department of Com- 
merce (now Economic and Community Devel- 
opment), see opinion of Attorney General to Mr. 
Irvin Aldridge, Secretary, Department of Com- 
merce, 41 N.C.A.G. 921 (1972). 


velopment Authority. See opinion of Attorney 


§ 143A-7. Agencies not enumerated; continuation. 


Any existing department, institution, board or commission not enumerated 
in this Chapter but established or created by the General Assembly shall 
continue to exercise all its powers, duties and functions. (1971, c. 864, s. 1.) 


§ 143A-8. Internal organization of departments; alloca- 
tion and reallocation of duties and functions; 
limitations. 


The Governor shall cause the administrative organization of each depart- 
ment to be examined with a view to promoting economy and efficiency. The 
Governor may reorganize and organize the principal departments and assign 
and reassign the duties and functions among the divisions and other units, 
division heads, officers, and employees; except as otherwise expressly provided 
by statute. When such changes affect existing law they must be submitted in 
accordance with Article III, Sec. 5 of the Constitution. The head of a principal 
department shall have legal custody of all books, papers, documents and other 
records of. the department. The head of a principal department shall be 
responsible for the preparation and presentation of the department budget 
request which shall include all funds requested and all receipts expected for all 
elements of the department. (1971, c. 864, s. 1.) 


§ 143A-9. Appointment of officers and employees; salaries 
of department heads. 


Any provisions of law to the contrary notwithstanding, and subject to the 
provisions of the Constitution of the State of North Carolina, the head of a 
principal department, except those departments headed by elected officials 
who are constitutional officers, shall be appointed by the Governor and serve at 
his pleasure. 

The head of a principal department shall appoint the chief deputy or chief 
assistant and such chief deputy or chief assistant shall be subject to the State 
Personnel Act. Except where appointment by the Governor is prescribed by 
existing statute, the head of the principal department shall appoint the 
administrative head of each transferred agency and, subject to the provisions 
of the State Personnel Act, appoint all employees of each division, section or 
other unit under a principal department. 

In establishing the position of secretary, and the supporting staff for the 
principal departments, the cost of such staff positions will be met insofar as 
possible by utilizing existing positions or funds available from vacant positions 
within agencies assigned to the principal departments. (1971, c. 864, s. 1; 1983, 
Cia Ue) 


§143A-10 


CH. 148A. STATE GOVERNMENT REORGANIZATION 


~ 


§143A-12 


OPINIONS OF ATTORNEY GENERAL 


This Section Incorporated in Former 
§ 143B-471. — By the reference in former 
§ 143B-471 to “Type II” transfers, the General 
Assembly incorporated the provisions of 
§ 143A-6 and this section which clearly place 


the authority for personnel decisions within the 
Department of Commerce. See opinion of Attor- 
ney General to Mr. Brent Lane, Executive Di- 
rector, N.C. Technological Development Author- 
ity, 59 N.C.A.G. 34 (1989). 


§ 143A-10. Governor; continuation of powers and duties; 
staff. | 


All powers, duties and functions vested by law in the Governor or in the office 
of Governor are continued, except as otherwise provided by this Chapter. 

The immediate staff of the Governor shall not be subject to the State 
Personnel Act; however, salaries for these positions shall be filed with the 
General Assembly pursuant to G.S. 143-34.3 commencing with the 1973 
General Assembly. (1971, c. 864, s. 1.) 


Editor’s Note. — Section 143-34.3, referred 
to in the second paragraph of this section, was 
repealed by Session Laws 1977, c. 802, s. 15.20. 


§ 143A-11. Principal departments. 


Except as otherwise provided by this Chapter, or the State Constitution, all 
executive and administrative powers, duties and functions, not including those 
of the General Assembly and the judiciary, previously vested by law in the 
several State agencies, are vested in the following principal offices or depart- 
ments: 

(1) Office of the Governor. 

(2) Office of the Lieutenant Governor. 

(3) Department of the Secretary of State. 

(4) Department of State Auditor. 

(5) Department of State Treasurer. 

(6) Department of Public Instruction. 

(7) Department of Justice. 

(8) Department of Agriculture and Consumer Services. 

(9) Department of Labor. 

(10) Department of Insurance. 

(11) through (13) Repealed by Session Laws 1995, c. 509, s. 96. 

(14) Repealed by Session Laws 1973, c. 476, s. 6. 

(15), (16) Repealed by Session Laws 1995, c. 509, s. 96. 

(17), (18) Repealed by Session Laws 1973, c. 476, s. 6. 

(19) Repealed by Session Laws 1973, c. 620, s. 9. (1971, c. 864, s. 1; 19783, 
c. 476, 8. 6; c. 620, s..9; 1975, c..716, s: 7; 1977, .c. 771, s. 4; 1989, c. 727, 
s. 218(120); c. 751, s. 7(17); 1991 (Reg. Sess., 1992), c. 959, s. 36; 1993, 
c. 522, s. 12; 1995, c. 509, s. 96; 1997-261, s. 93.) 


Cross References. — As to the transfer of 
the Division of Veterans Affairs of the Depart- 
ment of Military and Veterans Affairs to the 
Department of Administration, see § 143A- 


96.1. As to the Department of Cultural Re- 
sources, see § 143B-49 et seq. As to the Depart- 
ment of Revenue, see § 143B-217 et seq. 


§ 143A-12. Office of the Governor; creation. 
There is hereby created an office of the Governor. (1971, c. 864, s. 2.) 
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§ 143A-13. Office of the Lieutenant Governor; creation. 
ae is hereby created an office of the Lieutenant Governor. (1971, c. 864, 
Sich 
§ 143A-14. Creation of new departments by executive or- 
der. 


All departments not now in existence which this Chapter directs to be 
created shall be made operative by executive order of the Governor; provided 
that all new departments shall be activated by executive order not later than 
July. 1,;1972,. (1971, c. 864, s. 21.) 


§ 143A-15. Date of transfer of agencies into existing de- 
partments. 


The transfer of all agencies into departments of State government which 
now exist shall take place not later than October 1, 1971. (1971, c. 864, s. 21.) 


§ 143A-16. Transfer of funds by Governor. 


To implement this Chapter, the Governor shall have authority to transfer all 
or a part of any appropriations or funds of an agency to the department to 
which such agency is transferred. (1971, c. 864, s. 21.) 


§ 143A-17: Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 769, s. 11. 


§ 143A-18. Additional funds for reorganization. 


When adequate funds to implement reorganization are not available from 
the budgets of the transferred agencies, the Governor and the Council of State 
may make other funds available for these purposes, not to exceed a total of five 
hundred thousand dollars ($500,000) per year for all departments created by 
this Chapter. (1971, c. 864, s. 21.) 


ARTICLE 2. 
Department of the Secretary of State. 


§ 1438A-19. Creation. 


There is hereby created a Department of the Secretary of State. The head of 
the Department of the Secretary of State is the Secretary of State. (1971, c. 
864, s. 4.) 


§ 143A-20. Secretary of State; powers and duties. 


The Secretary of State shall have such powers and duties as are conferred on 
him by this Chapter, delegated to him by the Governor, and conferred by the 
Constitution and laws of this State. (1971, c. 864, s. 4.) 


§ 143A-21. Secretary of State; transfer of powers and du- 
ties to Department. 

Except as otherwise provided in the Constitution or in this Chapter, all 

powers, duties and functions vested by law in the Secretary of State are 
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transferred by a Type I transfer to the Department of the Secretary of State. 
(1971, c. 864, s. 4.) 


§ 143A-22: Repealed by Session Laws 1973, c. 1409, s. 1. 


§ 143A-23. Notaries public; powers, duties and functions; 
transfer. 
All of the powers, duties and functions of the Governor under G.S. 10-1 of the 


General Statutes are transferred by a Type I transfer to the Department of the 
Secretary of State. (1971, c. 864, s. 4.) 


Editor’s Note. — The reference in this sec- before the revision of former Chapter 10 in 
tion to § 10-1 is to former § 10-1 as it stood 1973. 


ARTICLE 3. 
Department of State Auditor. 


§ 143A-24. Creation. 


There is hereby created a Department of State Auditor. The head of the 
Department of the State Auditor is the State Auditor. (1971, c. 864, s. 5.) 


§ 143A-25. State Auditor; powers and duties. 


The State Auditor shall have such powers and duties as are conferred on him 
by this Chapter, delegated to him by the Governor, and conferred by the 
Constitution and laws of this State. (1971, c. 864, s. 5.) 


§ 143A-26. State Auditor; transfer of powers and duties to 
Department. | 
Except as otherwise provided in the Constitution or by this Chapter, all 


powers, duties and functions of the State Auditor are transferred by a Type I 
transfer to the Department of the State Auditor. (1971, c. 864, s. 5.) 


§ 148A-27. North Carolina Firemen’s Pension Fund; trans- 
fer. 


The North Carolina Firemen’s Pension Fund, as contained in Article 3 of 
Chapter 118 of the General Statutes and the laws of this State, is hereby 
piace by a Type II transfer to the Department of State Auditor. (1971, c. 

Seo 


Editor’s Note. — Article 3 of Chapter 118, Workers’ Pension Fund, which was in turn 
referred to in this section, was rewritten by recodified and incorporated as Article 86 of 
Session Laws 1981, c. 1029, s. 1, and recodified Chapter 58 pursuant to Session Laws 1987, c. 
as Article 4 of Chapter 118, relating to the 752, s. 9, as amended by Session Laws 1987 
North Carolina Firemen’s and Rescue Squad _ (Reg. Sess., 1988), c. 975, s. 34. 


§ 143A-27.1. North Carolina Firemen’s and Rescue Squad 
Workers’ Pension Fund; transfer. 


The “North Carolina Firemen’s and Rescue Squad Workers’ Pension Fund”, 
as contained in Article 3 of Chapter 118 of the General Statutes is hereby 
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ART. 4. DEPARTMENT OF STATE TREASURER 


§143A-33 


transferred by a Type II transfer to the Department of State Auditor. (1981, c. 


O2B iS. °d.) 


Editor’s Note. — Article 3 of Chapter 118, 
referred to in this section, was rewritten by 
Session Laws 1981, c. 1029, s. 1, and recodified 
as Article 4 of Chapter 118, relating to the 
North Carolina Firemen’s and Rescue Squad 
Workers’ Pension Fund, which was in turn 
recodified and incorporated as Article 86 of 
Chapter 58 pursuant to Session Laws 1987, c. 
752, s. 9, as amended by Session Laws 1987 
(Reg. Sess., 1988), c. 975, s. 34. 


Session Laws 1991 (Reg. Sess., 1992), c. 833, 
s. 1 provides: “The statutory authority, powers, 
duties, and functions, records, personnel, prop- 
erty, unexpended balances of appropriations, 
allocations or other funds, including the func- 
tions of budgeting and purchasing, of the De- 
partment of State Auditor to administer the 
North Carolina Firemen’s and Rescue Squad 
Workers’ Pension Fund are transferred to the 
Department of State Treasurer.” 


§ 143A-28: Repealed by Session Laws 1977, 2nd Sess., c. 1204, s. 2. 


§ 143A-29. State Board of Pensions; transfer. 


The State Board of Pensions, as contained in Article 2 of Chapter 112 of the 
General Statutes and the laws of this State, is hereby transferred by a Type II 
transfer to the Department of State Auditor. (1971, c. 864, s. 5.) 


ARTICLE 4. 


Department of State Treasurer. 


§ 143A-30. Creation. 


There is hereby created a Department of State Treasurer. The head of the 
Department of State Treasurer is the State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-31. State Treasurer; powers and duties. 


The State Treasurer shall have such powers and duties as are conferred on 
him by this Chapter, delegated to him by the Governor, and conferred by the 
Constitution and laws of this State. (1971, c. 864, s. 6.) 


§ 143A-32. State Treasurer; transfer of powers and duties 


to Department. 


Except as otherwise provided in the Constitution or in this Chapter, all 
powers, duties and functions vested by law in the State Treasurer are 
transferred by a Type I transfer to the Department of State Treasurer. (1971, 


c. 864, s. 6.) 


§ 143A-33. Local Government Commission; transfer. 


The Local Government Commission, as contained in Article 1 of Chapter 159 
of the General Statutes and the laws of this State, is hereby transferred by a 
Type IJ transfer to the Department of State Treasurer. (1971, c. 864, s. 5.) 


Editor’s Note. — The Local Government 
Commission is now provided for in Article 2 of 
Chapter 159. 
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§ 143A-34. Teachers’ and State Employees’ Retirement 
System; transfer. 


The Teachers’ and State Employees’ Retirement System, and the board of 
trustees, as contained in Article 1 of Chapter 135 of the General Statutes and 
the laws of this State, is hereby transferred by a Type II transfer to the 
Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-35. North Carolina Local Governmental Employ- 
ees’ Retirement System; transfer. 


The North Carolina Local Governmental Employees’ Retirement System, as 
contained in Article 3 of Chapter 128 of the General Statutes and the laws of 
this State, is hereby transferred by a Type II transfer to the Department of 
State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-36. Public Employees’ Social Security Agency; 
powers, duties and functions; transfer. 


All of the powers, duties and functions of the Public Employees’ Social 
Security Agency as contained in Article 2 of Chapter 135 of the General 
Statutes and the laws of this State, are transferred by a Type I transfer to the 
Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-37. Legislative Retirement Fund; transfer. 


The Legislative Retirement Fund, as provided for in G.S. 120-4.1 of the 
General Statutes and the laws of this State, is hereby transferred by a Type II 
transfer to the Department of State Treasurer. (1971, c. 864, s. 6.) 


Editor’s Note. — Section 120-4.1, referred 1973, c. 1482, s. 3. For the conditions of the 
to in this section, was repealed by Session Laws _ repeal, see § 120-4.2. 


§ 143A-38. Tax Review Board; transfer. 


The Tax Review Board, as created by G.S. 105-269.2 of the General Statutes 
and the laws of this State, is transferred by a Type II transfer to the 
Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-38.1. The Law-Enforcement Officers’ Benefit and 
Retirement Fund; transfer. 

. The Law-Enforcement Officers’ Benefit and Retirement Fund, as contained 

in Article 12 of Chapter 143 of the General Statutes and the laws of this State, 


is hereby transferred by a Type II transfer to the Department of State 
Treasurer. (1977, 2nd Sess., c. 1204, s. 1.) 


Editor’s Note. — Article 12 of Chapter 143, Session Laws 1985, c. 479, s. 196(t). See now 
referred to in this section, was repealed by Articles 12A to 12G, § 143-166.1 et seq. 


10 


§143A-39 ART. 5. DEPARTMENT OF PUBLIC INSTRUCTION §143A-45 


ARTICLE 5. 


Department of Public Instruction. 


§8§ 143A-39 through 143A-42: Repealed by Session Laws 1993, c. 522, 
s. 14. 


§ 143A-43: Repealed by Session Laws 1983, c. 768, s. 14. 
§ 143A-44: Repealed by Session Laws 1993, c. 522, s. 14. 


§ 143A-44.1. Creation. 


There is hereby created a Department of Public Instruction. The head of the 
Department of Public Instruction is the State Board of Education. Any 
provision of G.S. 143A-9 to the contrary notwithstanding, the appointment of 
the State Board of Education shall be as prescribed in Article IV, Section 4(1) 
of the Constitution. (1995, c. 72, s. 3.) 


Editor’s Note. — The number of this section number in Session Laws 1995, c. 72, s. 3 having 
was assigned by the Revisor of Statutes, the been § 1438A-39. 


§ 143A-44.2. State Board of Education; transfer of powers 
and duties to State Board. 


The State Board of Education shall have all powers and duties conferred on 
the Board by this Article, delegated to the Board by the Governor, and 
conferred by the Constitution and laws of this State. (1995, c. 72, s. 3.) 


Editor’s Note. — The number of this section number in Session Laws 1995, c. 72, s. 3 having 
was assigned by the Revisor of Statutes, the been § 143A-40. 


§ 143A-44.3. Superintendent of Public Instruction; cre- 
ation; transfer of powers and duties. 


The office of the Superintendent of Public Instruction, as provided for by 
Article III, Section 7 of the Constitution, and the Department of Public 
Instruction are transferred to the Department of Public Instruction. The 
Superintendent of Public Instruction shall be the Secretary and Chief Admin- 
istrative Officer of the State Board of Education, and shall have all powers and 
duties conferred by the Constitution, by the State Board of Education, Chapter 
115C of the General Statutes, and the laws of this State. (1995, c. 72, s. 3.) 


Editor’s Note. — The number of this section number in Session Laws 1995, c. 72, s. 3 having 
was assigned by the Revisor of Statutes, the been § 143A-42. 


§ 143A-45. Interstate Compact for Education; rights, du- 
ties and privileges. 


All of the rights, duties and privileges of this State obtained as a party to the 
Interstate Compact for Education as contained in Part 5 of Article 8 of Chapter 
115C of the General Statutes and the laws of this State, shall be supervised 


11 


§143A-46 CH. 143A. STATE GOVERNMENT REORGANIZATION §143A-50 


and administered by the Superintendent of Public Instruction. (1971, c. 864, s. 
7; 1983,:c. 768, 8: 16.) 


§ 148A-46: Repealed by Session Laws 1983, c. 768, s. 14. 


§ 143A-47. Interstate Agreement on Qualifications of Edu- 
cational Personnel; rights, duties and privi- 
leges. 


All of the rights, duties and privileges of this State obtained as a party to the 
Interstate Agreement on Qualifications of Educational Personnel as contained 
in Article 24 of Chapter 115C of the General Statutes and the laws of this State 
shall be supervised and administered by the Superintendent of Public Instruc- 
tion, (1971 CG 3047S. 19So, Ga/Oo.8.. 114) 


§ 143A-48. Textbook Commission; transfer. 


The Textbook Commission, as created by G.S. 115C-87 and the laws of this 
State, is hereby transferred by a Type I transfer to the Department of Public 
Instruction. (1971, c. 864, 's. 7; 1983, c.. 768, s.18; 1993" c. 522, s. 15.) 


ARTICLE 6. 


Department of Justice. 


§ 143A-49. Creation. 


There is hereby created a Department of Justice. The head of the Depart- 
ment of Justice is the Attorney General. (1971, c. 864, s. 8.) 


CASE NOTES 


The Governor has the duty to supervise 
the official conduct of all executive offic- 
ers. The constitutional independence of the 
executive offices, and their differing functions 
and duties, create clear potential for conflict 
between their respective holders. In the event 
of such conflict, power in the Attorney General 
to resolve, without their consent, controversies 
involving agencies or departments under the 


supervision of the Governor could be abused by 
exercise in a manner effectively derogative of 
the Governor’s constitutional duties to exercise 
executive power and to supervise the official 
conduct of all executive officers. The General 
Assembly, in the enactment of § 114-2(2), did 
not intend to create such potential. Tice v. DOT, 
67 N.C. App. 48, 312 S.E.2d 241 (1984). 


§ 143A-49.1. Attorney General; powers and duties. 


The Attorney General shall have such powers and duties as are conferred on 
him by this Chapter, delegated to him by the Governor, and conferred by the 
Constitution and laws of this State. (1971, c. 864, s. 8.) 


Legal Periodicals. — For survey of 1984 
administrative law, “A Declining Role for the 


Attorney General,” see 63 N.C.L. Rev. 1051 
(1985). 


§ 143A-50. Attorney General; transfer of powers and du- 
ties to Department. 


Except as otherwise provided in the Constitution or in this Chapter, all 
powers, duties and functions vested by law in the Attorney General are 


§1438A-51 ART. 6. DEPARTMENT OF JUSTICE §143A-55.1 


transferred by a Type I transfer to the Department of Justice. (1971, c. 864, s. 
8.) 


§ 143A-51. State Bureau of Investigation; transfer. 


The State Bureau of Investigation, as contained in Article 4 of Chapter 114 
of the General Statutes and the laws of this State, is hereby transferred by a 
Type I transfer to the Department of Justice. (1971, c. 864, s. 8.) 


§ 143A-52. Fire investigations; transfer. 


The duties of the Commissioner of Insurance with respect to the investiga- 
tion of all fires, including forest fires, as contained in Article 1 of Chapter 69 of 
the General Statutes and the laws of this State, are hereby transferred by a 
Type I transfer to the Department of Justice; provided, however, that the 
duties of the Commissioner of Insurance with respect to the inspection of 
buildings, the removal of dangerous materials therefrom, hospital insurance, 
insurance regulation, and the preparation of annual reports, as contained in 
Chapters 57 and 58 of the General Statutes and G.S. 69-4, shall continue to be 
among the duties of the Commissioner of Insurance. (1971, c. 864, s. 8; 1977, 
Canw6;'s*-3)) 


Editor’s Note. — Article 1 of Chapter 69, Articles 1 to 64 of Chapter 58, and § 58-70-20, 
Chapters 57 and 58, and § 69-4, referred toin respectively, under the authority of Session 
this section, have been recodified as Article 79 Laws 1987, c. 752, s. 9 and Session Laws 1987 
of Chapter 58, Articles 65 and 66 of Chapter 58, (Reg. Sess., 1988), c. 975, s. 34. 


§ 143A-53. General Statutes Commission; transfer. 


The General Statutes Commission as contained in Article 2 of Chapter 164 
of the General Statutes and the laws of this State, is hereby transferred by a 
Type II transfer to the Department of Justice. (1971, c. 864, s. 8.) 


§ 143A-54. Company police; powers, duties and functions; 
transfer. 

All of the powers, duties and functions of the Governor contained in Chapter 

74A of the General Statutes and the laws of this State relating to the 


appointment and commission of special police are hereby transferred by a Type 
I transfer to the Department of Justice. (1971, c. 864, s. 8.) 


CASE NOTES 


Applied in North Carolina Ass’n of Licensed 
Detectives v. Morgan, 17 N.C. App. 701, 195 
S.E.2d 357 (1973). 


§ 143A-55. Police information Network; transfer. 


The Police Information Network, as created by G.S. 114-10.1 and the laws of 
this State, is hereby transferred by a Type I transfer to the Department of 
Justice. (1971, c. 864, s. 8.) 


§ 143A-55.1. North Carolina Criminal Justice Training 
and Standards Council; transfer. 

The North Carolina Criminal Justice Training and Standards Council, as 

created by Chapter 17A of the General Statutes and laws of this State, is 
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§143A-55.2 


CH. 148A. STATE GOVERNMENT REORGAN IZATION 


§143A-57 


hereby transferred by a Type II transfer to the Department of Justice. (1975, 


Cyd (25.613) 


Editor’s Note. — Chapter 17A, referred to 
in this section, has been recodified as Chapter 
17C by Session Laws 1979, c. 763, s. 1. 


§ 148A-55.2. North Carolina Sheriffs’ 


Education and 


Training Standards Commission; transfer. 


The North Carolina Sheriffs’ Education and Training Standards Commis- 
sion, as created by Chapter 17E of the General Statutes and laws of this State, 
is hereby transferred by a Type II transfer as defined in G.S. 143A-6(b) to the 
Department of Justice. (1988, c. 558, s. 4.) | 


§§ 143A-55.3 through 143A-55.7: Not effectuated. 


Cross References. — As to the Rules Re- 
view Commission, see now § 143B-30.1 et seq. 

Editor’s Note. — Section 18.2 of Session 
Laws 1985, c. 746, provided: “The President of 
the Senate and the Speaker of the House of 
Representatives shall request the Supreme 
Court to issue an advisory opinion on the con- 
stitutionality of Sections 5 and 6 of this act and 
the appointment of the chief hearing officer by 
the Chief Justice as provided in G.S. 7A-752 in 
Section 2 of this act.” 

Section 19 of Session Laws 1985, c. 746, 
provided that sections 5 and 6 of the act, which 
added §§ 143A-55.3 through 143A-55.7 and 
amended § 120-123, should become effective 30 
days from the date the Supreme Court issued 
an advisory opinion on the constitutionality of 
those sections unless the opinion stated that 
those sections were unconstitutional, in which 
event those sections would not become effec- 
tive. 

In addition, s. 19 of Session Laws 1985, c. 
746, provided that the act would expire Jan. 1, 
1992, and would not be effective on or after that 
date. However, Session Laws 1991, c. 103, s. 1 


amended Session Laws 1985, c. 746, s. 19 by 
deleting the January 1, 1992 Sunset Provision. 

Section 19 of Session Laws 1985, c. 746, 
further provided that the act would not affect 
contested cases commenced before Jan. 1, 1986. 

By letter of October 28, 1985, addressed to 
the President of the Senate and the Speaker of 
the House, the Supreme Court declined to issue 
an advisory opinion as contemplated by Session 
Laws 1985, c. 746, on the grounds that to issue 
such an opinion would be to place the Court 
directly in the stream of the legislative process, 
and in view of the prerogative of the General 
Assembly to first address and determine the 
constitutionality of its own legislation. See In 
re Advisory Opinion, 314 N.C. 330, 335 S.E.2d 
890 (1985). 

Session Laws 1985 (Reg. Sess., 1986), c. 1022, 
s. 7 deleted the word “advisory” preceding 
“opinion” in the third sentence of Session Laws 
1985, c. 746, 8. 19. 

At the direction of the Revisor of Statutes, 
§§ 143A-55.3 through 143A-55.7 are shown as 
not effectuated. ‘ 


ARTICLE 7. 
Department of Agriculture and Consumer Services. 


§ 143A-56. Creation. 


There is hereby created a Department of Agriculture and Consumer Ser- 
vices. The head of the Department is the Commissioner of Agriculture. (1971, 


c. 864, s. 9; 1997-261, s. 95.) 


§ 143A-57. Commissioner of Agriculture; powers and du- 


ties. 


The Commissioner of Agriculture shall have such powers and duties as are 
conferred on him by this Chapter, delegated to him by the Governor, and 
conferred by the Constitution and laws of this State. (1971, c. 864, s. 9.) 


§143A-58 ART. 7. DEPT. OF AGRICULTURE & CONSUMER SERVICES §143A-63 


§ 143A-58. Commissioner of Agriculture; transfer of pow- 
ers and duties to Department. 


Except as otherwise provided in the Constitution or in this Chapter, all 
powers, duties and functions vested by law in the Commissioner of Agriculture 
are transferred by a Type I transfer to the Department of Agriculture and 
Consumer Services. (1971, c. 864, s. 9; 1997-261, s. 96.) 


§ 148A-59. Board of Agriculture; transfer. 


The Board of Agriculture, as contained in Article 1 of Chapter 106 of the 
General Statutes and the laws of this State, is hereby transferred by a Type II 
transfer to the Department of Agriculture and Consumer Services. (1971, c. 
864, s. 9; 1997-261, s. 97.) 


§ 148A-60. Structural Pest Control Division; transfer. 


The Structural Pest Control Division of the Department of Agriculture, as 
contained in Article 4C of Chapter 106 of the General Statutes and the laws of 
this State, is hereby transferred by a Type II transfer to the Department of 
Agriculture and Consumer Services. (1971, c. 864, s. 9; 1997-261, s. 98.) 


§ 1438A-61. The North Carolina Agricultural Hall of Fame; 
transfer. 


The North Carolina Agricultural Hall of Fame, as contained in Article 50B of 
Chapter 106 of the General Statutes and the laws of this State, is hereby 
transferred by a Type I transfer to the Department of Agriculture and 
Consumer Services. (1971, c. 864, s. 9; 1997-261, s. 99.) 


§ 143A-62. Gasoline and Oil Inspection Board; transfer. 


The Gasoline and Oil Inspection Board, as contained in Article 3 of Chapter 
119 of the General Statutes and the laws of this State, is hereby transferred by 
a Type II transfer to the Department of Agriculture and Consumer Services. 
(1971, c. 864, s. 9; 1997-261, s. 100.) 


§ 143A-63. North Carolina Rural Rehabilitation Corpora- 
tion; transfer. 


The North Carolina Rural Rehabilitation Corporation, and board of direc- 
tors, as contained in Chapter 137 of the General Statutes and the laws of this 
State, is transferred by a Type I transfer to the North Carolina Agricultural 
Finance Authority in the Department of Agriculture and Consumer Services. 
(1971, c. 864, s. 9; 1997-261, s. 101; 2001-424, s. 17.2(a).) 


Editor’s Note. — Session Laws 2001-424,s. Representatives, and the Fiscal Research Divi- 
1.2, provides: “This act shall be known as the — sion on the status of the transfer required 
‘Current Operations and Capital Improve- under this section [s. 17.2 of Session Laws 
ments Appropriations Act of 2001.” 2001-424]. This report shall include any statu- 

Session Laws 2001-424, s. 17.2(c), provides: tory changes that are needed to implement the 
“No later than January 15, 2002, the North transfer required under this section [s. 17.2 of 
Carolina Agricultural Finance Authority shall Session Laws 2001-424].” 
report to the Joint Legislative Commission on Session Laws 2001-424, s. 36.3, provides: 
Governmental Operations, the Appropriations “Except for statutory changes or other provi- 
Subcommittees on Natural and Economic Re- _ sions that clearly indicate an intention to have 
sources in both the Senate and the House of effects beyond the 2001-2003 fiscal biennium, 
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§143A-64 


the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


CH. 143A. STATE GOVERNMENT REORGAN IZATION 


§143A-70 


2001-424, s. 17.2(a), effective September 26, 
2001, deleted “hereby” preceding “transferred 
by,” substituted “Type I” for “Type II,” and 
inserted “the North Carolina Agricultural Fi- 
nance Authority in.” 


Effect of Amendments. — Session Laws 


§ 143A-64. North Carolina Board of Crop Seed Improve- 
ment; transfer. 

The North Carolina Board of Crop Seed Improvement, as contained in 

Article 30 of Chapter 106 of the General Statutes and the laws of this State, is 


hereby transferred by a Type II transfer to the Department of Agriculture and 
Consumer Services. (1971, c. 864, s. 9; 1997-261, s. 102.) 


§ 143A-65. North Carolina Public Livestock Market Advi- 
sory Board; transfer. 


The North Carolina Public Livestock Market Advisory Board, as contained 
in Article 35 of Chapter 106 of the General Statutes and the laws of this State, 
is hereby transferred by a Type I transfer to the Department of Agriculture and 
Consumer Services. (1971, c. 864, s. 9; 1997-261, s. 103.) 


§ 143A-66: Repealed by Session Laws 1993, c. 561, s. 116. 


ARTICLE 8. 
Department of Labor. 


§ 1438A-67. Creation. 


There is hereby created a Department of Labor. The head of the Department 
of Labor is the Commissioner of Labor. (1971, c. 864, s. 10.) 


§ 143A-68. Commissioner of Labor; powers and duties. 


The Commissioner of Labor shall have such powers and duties as are 
conferred on him by this Chapter, delegated to him by the Governor, and 
conferred by the Constitution and laws of this State. (1971, ‘¢. 864, s. 10.) 


§ 143A-69. Commissioner of Labor; transfer of powers and 
duties to Department. ‘7 


Except as otherwise provided in the Constitution or in this Chapter, all 
powers, duties and functions vested by law in the Commissioner of Labor are 
TUG ca by a Type I transfer to the Department of Labor. (1971, c. 864, s. 


§ 143A-70. Board of Boiler Rules and Bureau of Boiler 
Inspection; transfer. 


_ The Board of Boiler Rules and the Bureau of Boiler Inspection, as contained 
in Article 7 of Chapter 95 of the General Statutes and the laws of this State, are 


eee nee by a Type I transfer to the Department of Labor. (1971, c. 
, s. 10. Nig | 
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§143A-71 ART. 9. DEPARTMENT OF INSURANCE $143A-78 


Editor’s Note. — Article 7 of Chapter 95, Session Laws 1981 (Regular Session 1982), c. 
referred to in this section, has been repealed by 1187, s. 1. 


§ 143A-71. Apprenticeship Council; transfer. 


The Apprenticeship Council, as contained in Chapter 94 of the General 
Statutes and the laws of this State, is hereby transferred by a Type I transfer 
to the Department of Labor. (1971, c. 864, s. 10.) 


§ 143A-72. Voluntary arbitration of labor disputes; ap- 
pointment of arbitrator or panel; Commis- 
sioner of Labor; transfer. 

All of the powers, duties and functions of the Commissioner of Labor under 

Article 4A of Chapter 95 of the General Statutes and the laws of this State, are 


transferred by a Type I transfer to the Department of Labor. (1971, c. 864, s. 
10.) 


ARTICLE 9. 


Department of Insurance. 


§ 143A-73. Creation. 


There is hereby created a Department of Insurance. The head of the 
Department of Insurance is the Commissioner of Insurance. (1971, c. 864, s. 
11.) 


§ 143A-74. Commissioner of Insurance; powers and du- 
ties. 
The Commissioner of Insurance shall have such powers and duties as are 


conferred on him by this Chapter, delegated to him by the Governor, and 
conferred by the Constitution and laws of this State. (1971, c. 864, s. 11.) 


§ 143A-75. Commissioner of Insurance; transfer of powers 
and duties to Department. 

Except as otherwise provided in the Constitution or in this Chapter, all 

powers, duties and functions vested in the Commissioner of Insurance are 


transferred by a appe I transfer to the Department of Insurance. (1971, c. 864, 
Shot BON 


UW A 


§ 143A-76: Repealed by Session Laws 1985, c. 666, s. 11. 
§ 143A-77: Repealed by Session Laws 1985, c. 666, s. 12. 


§ 143A-78. Building Code Council; transfer. 


The Building Code Council, as contained in Article 9 of Chapter 143 of the 
General Statutes and the laws of this State, is hereby transferred by a Type II 
transfer to the Department of Insurance. (1971, c. 864, s. 11.) 
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$143A-79 CH. 143A, STATE GOVERNMENT REORGANIZATION §143A-96.1 


§ 143A-79. State Volunteer Fire Department; transfer. 


The State Volunteer Fire Department, as contained in Article 3 of Chapter 
69 of the General Statutes and the laws of this State, is hereby transferred by 
a Type I transfer to the Department of Insurance. (1971, c. 864, s. 11.) 


Editor’s Note. — Article 3 of Chapter 69, of Session Laws 1987, c. 752, s. 9 and Session 
referred to in this section, has been recodified Laws 1987 (Reg. Sess., 1988), c. 975, s. 34.. 
as Article 80 of Chapter 58 under the authority 


§ 143A-79.1. Public Officers and Employees Liability In- 
: surance Commission; transfer. 


The Public Officers and Employees Liability Insurance Commission, as 
contained in Part 20 of Article 9 of General Statutes Chapter 143B, is 
transferred by a Type II transfer to the Department of Insurance. (1985, c. 666, 
s. 78.) 


Editor’s Note. — Part 20 of Article 9 of Session Laws 1985, c. 666, s. 79. See now 
Chapter 143B, referred to in this section, was §§ 58-32-1 through 58-32-30. 
recodified as §§ 58-27.20 through 58-27.26 by 


§ 143A-79.2. State Fire Commission; transfer. 


The State Fire Commission, described in Part 4 of Article 11 of Chapter 143B 
of the General Statutes, is transferred from the Department of Crime Control 
and Public Safety to the Department of Insurance. This transfer shall include 
all elements of a Type I transfer as defined in G.S. 143A-6. (1985, c. 757, s. 
167(a).) 


Editor’s Note. — Part 4 of Article 11 of Session Laws 1985, c. 757, s. 167(b). See now 
Chapter 143B, referred to in this section, was §§ 58-78-1 through 58-78-20. 
recodified as §§ 58-27.30 through 58-27.34 by 


ARTICLE 10. 
Department of Administration. 


8§ 143A-80 through 143A-96: Repealed by Session Laws 1975, c. 879, 
s. 46. ‘ 


Cross References. — For present provi- 
sions as to the Department of Administration, 
see § 143B-366 et seq. 


§ 143A-96.1. Transfer of Department of Veterans Affairs. 


The Division of Veterans Affairs of the Department of Military and Veterans 
Affairs as described in Article 5 of Chapter 143B is hereby transferred by a 
Type I transfer, as defined in G.S. 143A-6, to the Department of Administra- 
tion. The Secretary of Administration is hereby empowered, and directed to 
employ within the Department of Administration an additional assistant 
secretary as Assistant Secretary for Veterans Affairs. (1977; c. 70, s. 26.) 


Editor’s Note. — The provisions of Article 5 transferred by Session Laws 1977, cc. 23 and 
of Chapter 143B relating to Veterans Affairs, 70. As to the Veterans’ Affairs Commission, see 
referred to in this section, were repealed and now §§ 143B-399, 143B-400. 
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§143A-97 ART. 15. DEPARTMENT OF COMMERCE $143A-180.2 


ARTICLE 11. 
Department of Transportation and Highway Safety. 


§§ 143A-97 through 143A-108: Repealed by Session Laws 1975, c. 
b1Ges. 5; 


Cross References. — For present provi- 
sions as to the Department of Transportation, 
see § 143B-345 et seq. 


ARTICLE 12. 
Department of Natural and Economic Resources. 


§§ 143A-109 through 143A-129: Repealed by Session Laws 1973, c. 
1262, s. 86. 


Cross References. — For present provi- 
sions as to the Department of Environment and 
Natural Resources, see § 143B-279.1 et seq. 


ARTICLE 13. 
Department of Human Resources. 


§8§ 143A-130 through 143A-162: Repealed by Session Laws 1973, c. 
476, s. 183. 


ARTICLE 14. 
Department of Social Rehabilitation and Control. 


§§ 143A-163 through 143A-170: Repealed by Session Laws 1973, c. 
1262. 8. 10, 


Cross References. — As to transfer of the _itation and Control to the Department of Cor- 
functions of the Department of Social Rehabil- rection, see § 143B-262. 


ARTICLE 15. 
Department of Commerce. 


§§ 143A-171 through 143A-180: Repealed by Session Laws 1977, c. 
198, s..25. 


§§ 143A-180.1, 143A-180.2: Recodified as §§ 143B-448, 143B-449 by 
Session Laws 1977, c. 198, s. 26. 


Cross References. — For statute prohibit- by Session Laws 1977, c. 792, s. 9, see § 143- 
ing master electric and natural gas meters in 151.42. 
residential buildings, enacted as § 143A-180.4 Editor’s Note. — G.S. 143B-448, 143B-449 
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§143A-181 CH. 143A. STATE GOVERNMENT REORGANIZATION §143A-239 


were repealed by Session Laws 2000-140, s. 
76(k), effective September 30, 2000. 


§ 143A-181: Recodified as § 143B-439 by Session Laws 1977, c. 198, s. 26. 


§§ 143A-182 through 143A-185.1: Repealed by Session Laws 1977, c. 
198, s. 25. 


ARTICLE 16. 


Department of Revenue. 


8§ 143A-186 through 143A-190: Repealed by Session Laws 1973, c. 
476, s. 193. 


Cross References. — For present provi- 
sions as to the Department of Revenue, see 
§ 1438B-217 et seq. 


ARTICLE 17. 


Department of Art, Culture and History. 
§§ 143A-191 through 143A-230: Repealed by Session Laws 1973, c. 
476, s. 16. 


Cross References. — As to the Department 
of Cultural Resources, see § 143B-49 et seq. 


ARTICLE 18. 


Department of Military and Veterans’ Affairs. 


§§ 143A-231 through 143A-238: Repealed by Session Laws 1973, c. 
620, s. 9. 


Cross References. — As to the transfer of _ Department of Administration, see § 143A- 
the Division of Veterans Affairs of the Depart- 96.1. 
ment of Military and Veterans Affairs to the 


ARTICLE 19. 
Transfers to Department of Crime Control and Public Safety. 


§ 143A-239. North Carolina national guard. 


The North Carolina national guard as provided for in Chapter 127A is 
hereby transferred by a Type I transfer, as defined in G.S. 143A-6, to the 
Department of Crime Control and Public Safety. (1977, c. 70, s. 1.) 


20 


§143A-240 ART. 19. DEPT. OF CRIME CONTROL, ETC. §1438A-245 


§ 143A-240. North Carolina Civil Preparedness Agency. 


The State Civil Preparedness Agency as provided for in Chapter 166 is 
hereby transferred by a Type I transfer, as defined in G.S. 143A-6, to the 
Department of Crime Control and Public Safety. (1977, c. 70, s. 1.) 


Editor’s Note. — Chapter 166, referredtoin 1977, c. 848, s. 1. For present provisions as to 
this section, was repealed by Session Laws civil preparedness, see now Chapter 166A. 


§ 143A-241. State Civil Air Patrol. 


The State Civil Air Patrol as provided for in G.S. 167-2 is hereby transferred 
by a Type I transfer, as defined in G.S. 143A-6, to the Department of Crime 
Control and Public Safety. (1977, c. 70, s. 1.) 


Editor’s Note. — Section 167-2, referred to 1979, c. 516, s. 6. See §§ 143B-490 through 
in this section, was repealed by Session Laws 143B-492. 


§ 143A-242. State Highway Patrol. 


The State Highway Patrol as provided for in Article 4 of Chapter 20 is hereby 
transferred by a Type I transfer, as defined in G.S. 143A-6, to the Department 
of Crime Control and Public Safety. (1977, c. 70, s. 1.) 


§ 143A-243. North Carolina Alcoholic Beverage Control 
Commission Enforcement Division. 


The North Carolina Alcoholic Beverage Control Commission Enforcement 
Division as provided for in Part 2 of Article 2 of Chapter 18A is hereby 
transferred by a Type I transfer, as defined in G.S. 143A-6, to the Department 
of Crime Control and Public Safety. (1977, ¢c. 70, s. 1; 1981, c. 412, s. 4.) 


Editor’s Note. — Part 2 of Article 2 of repealed by Session Laws 1981, c. 412. See now 
Chapter 18A, referred to in this section, was Chapter 18B. 


§ 143A-244. Governor’s Crime Commission. 


The Governor’s Crime Commission as provided for in Part 23 of Article 7 of 
Chapter 143B and 1977 Session Laws, Chapter 11 is hereby transferred by a 
Type II transfer, as defined in G.S. 143A-6, to the Department of Crime Control 
and Public Safety. (1977, c. 70, s. 1.) 


Editor’s Note. — Part 23 of Article 7 of been recodified as §§ 143B-478 through 143B- 
Chapter 143B, referred to in this section, has 480. 


§ 148A-245. Crime Control Division. 


The Crime Control Division, Department of Natural and Economic Re- 
sources, as provided for in Part 23 of Article 7 of Chapter 1438B and 1977 
Session Laws, Chapter 11 is hereby transferred by a Type I transfer, as defined 
in G.S. 143A-6, to the Department of Crime Control and Public Safety. (1977, 
cages. Ie) 


Editor’s Note. — Because this section re- and Economic Resources.” 
lates to past events, no changes have been Part 23 of Article 7 of Chapter 143B, referred 
made in it pursuant to Session Laws 1977, c. to in this section, has been recodified as 
771, s. 4, which substituted “Natural Resources §§ 143B-478 through 143B-480. 
and Community Development” for “Natural 
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Sec. 
143B-1. 
143B-2. 


143B-3. 
143B-4. 


143B-5. 


143B-6. 
143B-7. 
143B-8. 
143B-9. 


143B-10. 


143B-11. 
143B-12. 


143B-13. 


143B-14. 
143B-15. 


143B-16. 


143B-17. 


143B-18. 
143B-19. 
143B-20. 
143B-21. 


143B-22. 


143B-23. 
143B-24. 
143B-25. 
143B-26. 
143B-27. 
143B-28. 
143B-29. 


Chapter 143B. 


Executive Organization Act of 1973 


Article 1. 


General Provisions. 


Part 1. In General. 


Short title. 

Interim applicability of the Executive 
Organization Act of 1973. 

Definitions. 

Policy-making authority and adminis- 
trative powers of Governor; dele- 
gation. 

Governor; continuation of powers and 
duties. 

Principal departments. 

Continuation of functions. 

Unassigned functions. 

Appointment of officers and employ- 
ees. 

Powers and duties of heads of princi- 
pal departments. 

Subunit nomenclature. 

Internal organization of depart- 
ments; allocation and reallocation 
of duties and functions; limita- 
tions. 


Appointment, qualifications, terms, 
and removal of members of com- 
missions. 

Administrative services to commis- 
sions. 

Compensation of members of com- 
missions. 

Appointment and removal of mem- 
bers of boards, councils and com- 
mittees. 

Commission investigations and or- 
ders. 

[Repealed.] 

Pending actions and proceedings. 

[Repealed.] 

Affirmation of prior acts of abolished 
agencies. 


Terms occurring in laws, contracts 
and other documents. 

Completion of unfinished business. 

Cooperative agreements. 

Agencies not enumerated. 

Constitutional references. 

[Repealed.] 

Goals of continuing reorganization. 

[Reserved.] 


Part 2. Governor’s Administrative Rules 


143B-29. 


Review Commission. 


1 through 143B-29.5. [Repealed.| 


Part 3. Rules Review Commission. 


Sec. 

143B-30. [Repealed.] 

143B-30.1. Rules Review Commission created. 
143B-30.2. Purpose of Commission. 
143B-30.3. [Repealed.] 

143B-30.4. Evidence. 

143B-31 through 143B-48. [Reserved.] 


Article 2. 


Department of Cultural Resources. 


Part 1. General Provisions. 


143B-49. Department of Cultural Resources — 
creation, powers and duties. 

Duties of the Department. 

Functions of the Department. 

Head of the Department. 


Organization of the Department. 


143B-50. 
143B-51. 
143B-52. 
143B-53. 


Part 2. Art Commission. 
143B-54 through 148B-57. [Repealed.] 
Part 3. Art Museum Building Commission. 
143B-58 through 143B-61.1. [Repealed.] 


Part 4. North Carolina Historical 
Commission. 


143B-62. North Carolina Historical Commis- 
sion — creation, powers and du- 
ties. 

143B-63. Historical Commission — members; 
selection; quorum; compensation. 

143B-64. Historical Commission — officers. 

143B-65. Historical Commission — regular 
and special meetings. 


Part 5. Archaeological Advisory Committee. 
143B-66. [Repealed.] 


Part 6. Public Librarian Certification 
Commission. 


143B-67. Public Librarian Certification Com- 
mission — creation, powers and 
duties. 

143B-68. Public Librarian Certification Com- 
mission — members; selection; 
quorum; compensation. 

143B-69. Public Librarian Certification Com- 
mission — officers. 

143B-70. Public Librarian Certification Com- 
mission — regular and special 
meetings. 
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Part 7. Tryon Palace Commission. 


Sec. 

143B-71. Tryon Palace Commission — cre- 
ation, powers and duties. 

143B-72. Tryon Palace Commission — mem- 
bers; selection; quorum; compen- 
sation. 


Part 8. U.S.S. North Carolina Battleship 
Commission. 


143B-73. U.S.S. North Carolina Battleship 
Commission — creation, powers 
and duties. 

143B-73.1. U.S.S. North Carolina Battleship 
Commission — duties. 

143B-74. U.S.S. North Carolina Battleship 
Commission — members; selec- 
tion; quorum; compensation. 

143B-74.1. U.S.S. North Carolina Battleship 
Commission — funds. 

143B-74.2. U.S.S. North Carolina Battleship 
Commission — employees. 

143B-74.3. U.S.S. North Carolina , Battleship 
Commission — employees not to 
have interest. 


Part 9. Sir Walter Raleigh Commission. 
143B-75 through 143B-78. [Repealed.] 


Part 10. Executive Mansion Fine Arts 
Committee. 


143B-79. Executive Mansion Fine Arts Com- 
mittee — creation, powers and du- 
ties. 

143B-80. Executive Mansion Fine Arts Com- 
mittee — members; selection; quo- 
rum; compensation. 

1438B-80.1. Regular and special meetings. 

143B-80.2 through 1438B-80.4. [Reserved.] 


Part 10A. State Capitol Preservation Act. 
143B-80.5 through 143B-80.14. [Repealed.] 


Part 11. American Revolution Bicentennial 
Committee. 


143B-81, 143B-82. [Repealed.] 
Part 12. North Carolina Awards Committee. 


143B-83. North Carolina Awards Committee 
— creation, powers and duties. 

143B-84. North Carolina Awards Committee 
— members; selection; quorum; 
compensation. 


Part 13. America’s Four Hundredth 
Anniversary Committee. 


143B-85. America’s Four Hundredth Anniver- 
sary Committee — creation, pow- 
ers and duties. 

143B-86. America’s Four Hundredth Anniver- 
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Sec. 
sary Committee — members; se- 
lection; quorum; compensation. 


Part 14. North Carolina Arts Council. 


143B-87. North Carolina Arts Council — cre- 
ation, powers and duties. | 

143B-88. North Carolina Arts Council — mem- 
bers; selection; quorum; compen- 
sation. 


Part 15. North Carolina Art Society, 
Incorporated. 


143B-89. North Carolina Art Society, Incorpo- 
rated. 


Part 16. State Library Commission. 


143B-90. State Library Commission — cre- 
ation, powers and duties. 

143B-91. State Library Commission — mem- 
bers; selection; quorum; compen- 
sation. 


Part 17. Roanoke Island Historical 
Association. 


143B-92. Roanoke Island Historical Associa- 
tion — creation, powers and du- 
ties. 

143B-93.. Roanoke Island Historical Associa- 
tion — status. 


Part 18. North Carolina Symphony Society. 


143B-94. North Carolina Symphony Society, 
Inc. 


Part 19. Edenton Historical Commission. 


143B-95. Edenton Historical Commission 
creation, purposes and powers. 

143B-96. Edenton Historical Commission 
status. 

143B-97. Edenton Historical Commission 
reports. 

143B-98. Edenton Historical Commission 
members; selection; compensa- 
tion; quorum. 


Part 20. Historic Bath Commission. 


143B-99. Historic Bath Commission — cre- 
ation, powers and duties. , 

143B-100. Historic Bath Commission — sta- 
tus. 

143B-101. Historic Bath Commission — re- 
ports. 

143B-102. Historic Bath Commission — mem- 
bers; selection; quorum; compen- 
sation. 


Part 21. Historic Hillsborough Commission. 


143B-103. Historic Hillsborough Commission 
— creation, powers and duties. 


Sec. 


143B-104. 


143B-105. 


143B-106. 
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Historic Hillsborough Commission 
— status. 

Historic Hillsborough Commission 
—— reports. 

Historic Hillsborough Commission 
— members; selection; quorum; 
compensation. 


Part 22. Historic Murfreesboro Commission. 


143B-107. 
143B-108. 
143B-109. 


143B-110. 


Part 23. 


143B-111. 


143B-112. 


143B-113. 


143B-114. 


143B-115. 


Historic Murfreesboro Commission 
— creation, powers and duties. 
Historic Murfreesboro Commission 
— status. 

Historic Murfreesboro Commission 
— reports. 

Historic Murfreesboro Commission 
— members; selection; quorum; 
compensation. 


John Motley Morehead Memorial 
Commission. 


John Motley Morehead Memorial 
Commission — creation, powers 
and duties. 

John Motley Morehead Memorial 
Commission — status. 

John Motley Morehead Memorial 
Commission — authorization for 
counties to assist. 

John Motley Morehead Memorial 
Commission — reports. 

John Motley Morehead Memorial 
Commission — members; selec- 
tion; quorum; compensation. 


143B-116 through 148B-120. [Reserved.] 


Part 24. Grassroots Arts Program. 


143B- 121, 


143B-122. 
143B-123. 


143B-124. 


143B-125. 


Program established. 

Distribution of funds. 

Rules and procedures; standards for 
qualification for funds. 

Designation of organization as offi- 
cial distributing agent; duties. 

Disposition of funds for counties 
without organizations meeting 
Department standards. 


Part 25. Historical Military Reenactment 


143B-126. 


143B-127. 


Groups. 


Voluntary registration; designation 
of names; registration symbol. 
Contracts with registered groups. 


Part 26. Advisory Committee on Abandoned 


143B-128. 


Cemeteries. 


Advisory Committee on Abandoned 
Cemeteries; members; selections; 
compensation; terms; vacancy; du- 
ties. 
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Part 27. Roanoke Voyages and Elizabeth II 
Commission. 


Sec. 
143B-129 through 143B-131. [Repealed.] 


Part 27A. Roanoke Island Commission. 


143B-131.1. 
143B-131.2. 


Commission established. 
Roanoke Island Commission — 
Purpose, powers, and duties. 
Assignment of property; offices. 
Commission reports. 

Roanoke Island Commission — 
Additional powers and duties; 
transfer of assets and liabilities. 
Roanoke Island Commission — 
Members; terms; vacancies; ex- 
penses; officers. 

Roanoke Island Commission — 
Counsel. 

Roanoke Island Commission 
Fund; Roanoke Island Commis- 
sion Endowment Fund. 
143B-131.9. Roanoke Island Commission staff. 
143B-131.10. Exceptions. 


143B-131.3. 
143B-131.4. 
143B-131.5. 


143B-131.6. 


143B-131.7. 


143B-131.8. 


Part 28. Andrew Jackson Historic Memorial 
Committee. 


143B-132. Andrew Jackson Historic Memorial 
Committee. 


Part 29. Veterans’ Memorial Commission. 


143B-133. Commission established. 
143B-133.1. Powers of Commission. 
143B-134, 143B-135. [Reserved.] 


Article 3. 


Department of Health and Human 
Services. 


Part 1. General Provisions: 


143B-136. [Repealed.] 

143B-136.1. Department of Health and Hie 
man Services — creation. 

143B-137. [Repealed.] 

143B-137.1. Department of Health and Hu- 
man Services — duties. 

143B-138. [Repealed.] 

143B-138.1. Department of Health and Hu- 
man Services — functions and or- 
ganization. 

143B-139. Department of Health and Human 

Services — head. 

Secretary of Health and Human 

Services to adopt rules applicable 

to local health and human ser- 

vices agencies. 

Secretary of Health and Human 

Services requests for grants-in-aid 

from non-State agencies. 

143B-139.3. Department of Health and Hu- 


143B-139.1. 


143B-139.2. 
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Sec. 
man Services — authority to con- 
tract with other entities. 

143B-139.4. Department of Health and Hu- 
man Services; authority to assist 
private nonprofit organizations. 

143B-139.5. Department of Health and Hu- 
man Services; adult care 
State/county share of costs. 

143B-139.5A. Collaboration between Division 
of Social Services and Commission 
of Indian Affairs on Indian Child 
Welfare Issues. 

143B-139.5B. Department of Health and Hu- 
man Services — provision for joint 
training. 

143B-139.6. Confidentiality of records. 

143B-139.6A. (Effective July 1, 2002) Secre- 
tarys responsibilities regarding 
availability of early intervention 
services. 


Part 1A. Consolidated County Human 
Services. 


143B-139.7. Consolidated county human ser- 
vices funding. 
143B-140. [Repealed.] 


Part 2. Board of Human Resources. 
143B-141. [Repealed.] 
Part 3. Commission for Health Services. 
143B-142 through 143B-146. [Recodified.] 


Part 3A. Education Programs in Residential 
Schools. 


143B-146.1. Mission of schools; definitions. 

148B-146.2. ABC’s. Program in residential 
schools. 

143B-146.3. Annual performance goals. 

143B-146.4. Performance recognition. 

143B-146.5. Identification of low-performing 
schools. 

143B-146.6. Assistance teams; review by State 
Board. 

143B-146.7. Consequences for personnel at 
low-performing schools. 

143B-146.8. Evaluation of certificated person- 
nel and superintendents; action 
plans; State Board notification. 

143B-146.9. Assessment teams. 

143B-146.10. Development of performance 
standards and criteria for certifi- 
cated personnel. 

143B-146.11. School calendar. 

143B-146.12. Development and approval of 
school improvement plans. 

143B-146.13. School technology plan. 

143B-146.14. Dispute resolution; appeals to 
Secretary. 
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Sec. 

143B-146.15. Duty to report certain acts to law 
enforcement. : 

143B-146.16. Residential school personnel 
criminal history checks. . 

143B-146.17 through 143B-146.20. [Reserved.] 

143B-146.21. Policies, reports, and other mis- 
cellaneous provisions. 

143B-146.22. [Repealed.] 

143B-146.23 through 143B-146.27. [Reserved.] 


Part 4. Commission for Mental Health, 
Developmental Disabilities, and 
Substance Abuse Services. 


143B-147. (Effective until July 1, 2002) Com- 
mission for Mental Health, Devel- 
opmental Disabilities, and Sub- 
stance Abuse Services — creation, 
powers and duties. 

143B-147. (Effective July 1, 2002) Commission 
for Mental Health, Developmental 
Disabilities, and Substance Abuse 
Services — creation, powers and 
duties. 

143B-148. (Effective until July 1, 2002) Com- 
mission for Mental Health, Devel- 
opmental Disabilities, and Sub- 


stance Abuse Services — 
members; selection; quorum; com- 
pensation. 


143B-148. (Effective July 1, 2002) Commission 
for Mental Health, Developmental 
Disabilities, and Substance Abuse | 
Services — members; selection; 
quorum; compensation. 

143B-149. Commission for Mental Health, De- 


velopmental Disabilities, and 
Substance Abuse Services — offic- 
ers. 

143B-150. Commission for Mental Health, De- 
velopmental Disabilities, and 


Substance Abuse Services — reg- 
ular and special meetings. 
143B-150.1 through 143B-150.4. [Reserved.] 


Part 4A. Family Preservation Act. 


143B-150.5. Family Preservation Services Pro- 
gram established; purpose. 

143B-150.6. Program _ services; _ eligibility; 
grants for local projects; fund 
transfers. 

143B-150.7 through 143B-150.9. [Repealed.] 

143B-150.10 through 143B-150.19. [Reserved.] 


Part 4B. State Child Fatality Review Team. 


143B-150.20. State Child Fatality Review 
Team; establishment; purpose; 
powers; duties; report by Division 
of Social Services. 


Part 5. Eugenics Commission. 


143B-151, 143B-152. [Repealed.] 
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Part 5A. 8.0.8. Program. 


Sec. 

143B-152.1. Establishment of program; pur- 
pose; goals. 

143B-152.2. Definitions. 

143B-152.3. Administration of the program. 

143B-152.4. Eligible applicants; application 
for grants. 

1438B-152.5. Grants review and selection. 

148B-152.6. Cooperation of State and local 
agencies. 

143B-152.7. Program evaluation; reporting re- 
quirements. 

143B-152.8, 143B-152.9. [Reserved.] 


Part 5B. Family Resource Center Grant 
Program. 


143B-152.10. Family Resource Center Grant 
Program; creation; purpose; in- 
tent. 

143B-152.11. Administration of program. 

143B-152.12. Eligible applicants: applications 
for grants. 

143B-152.13. Grants review and selection. 

143B-152.14. Cooperation of State and local 
agencies. 

143B-152.15. Program evaluation; reporting 
requirements. 


Part 6. Social Services Commission. 


1438B-153. Social Services Commission — cre- 
ation, powers and duties. 
143B-153.1. [Repealed.] 


143B-154. Social Services Commission — 
members; selection; quorum; com- 
pensation. 


148B-155. Social Services Commission — reg- 
ular and special meetings. 

143B-156. Social Services Commission — offic- 
ers. 


Part 7. Commission for the Blind. 


143B-157. Commission for the Blind — cre- 
ation, powers and duties. 

143B-158. Commission for the Blind. 

143B-159. Commission for the Blind — regular 
and special meetings. 

143B-160. Commission for the Blind — offic- 
ers. 


Part 8. Professional Advisory Committee. 


1438B-161. Professional Advisory Committee — 
creation, powers and duties. 

143B-162. Professional Advisory Committee — 
members; selection; quorum; com- 
pensation. 


Part 9. Consumer and Advocacy Advisory 
Committee for the Blind. 


143B-163. Consumer and Advocacy Advisory 
Committee for the Blind — cre- 
ation, powers and duties. 
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Sec. 

143B-164. Consumer and Advocacy Advisory 
Committee for the Blind — mem- 
bers; selection; quorum; compen- 
sation. 

143B-164.1 through 143B-164.9. [Reserved.] 


Part 9A. State School for Sight-Impaired 
Children. 


143B-164.10. Incorporation, name and man- 
agement. 

148B-164.11. Board of Directors of the Gover- 
nor Morehead School — creation, 
powers and duties. 

143B-164.12. Board of Directors of the Gover- 
nor Morehead School — members; 
selection; quorum; compensation. 

143B-164.13. Admission of pupils; how admis- 
sion obtained. 

143B-164.14. Admission of pupils from other 
states. 

143B-164.15. Department of Health and Hu- 
man Services may confer diplo- 
mas. 

143B-164.16. State Treasurer is ex officio trea- 
surer of institution. 

143B-164.17. When clothing, etc., for pupils 
paid for by county. 

143B-164.18. Establishment of private, non- 
profit corporations. 


Part 10. North Carolina Medical Care 
Commission. 


143B-165. North Carolina Medical Care Com- 
mission — creation, powers and 
duties. 

143B-166. North Carolina Medical Care Com- 
mission — members; selection; 
quorum; compensation. 


143B-167. North Carolina Medical Care Com- 
mission — regular and special 
meetings. 


143B-168. North Carolina Medical Care Com- 
mission — officers. 


Part 10A 
[Child Care Commission. ] 


143B-168.1, 143B-168.2. [Repealed.] 


143B-168.3. Child Care Commission — powers 
and duties. 

143B-168.4. Child Care Commission — mem- 
bers; selection; quorum. 

143B-168.5. Child Care — special unit. 


143B-168.6 through 143B-168.9. [Reserved.] 
Part 10B. Early Childhood Initiatives. 


143B-168.10. Early childhood initiatives; find- 
ings. 

143B-168.11. Early childhood initiatives; pur- 
pose; definitions. 
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Sec. 

143B-168.12. North Carolina Partnership for 
Children, Inc.; conditions. 

143B-168.13. Implementation of program; du- 
ties of Department and Secretary. 

143B-168.14. Local partnerships; conditions. 

143B-168.15. Use of State funds. 

143B-168.16. Home-centered — services; 
sent. 


con- 


Part 11. Council for Institutional Boards. 
143B-169 through 143B-172. [Repealed.] 
Part 12. Boards of Directors of Institutions. 
143B-173 through 143B-176. [Repealed.] 


Part 12A. Board of Directors of the Governor 
Morehead School. 


143B-176.1, 143B-176.2. [Recodified.] 


Part 13. Council on Developmental 
Disabilities. 


143B-177. Council on Developmental Disabili- 
ties — creation, powers and du- 
ties. 

143B-178. Council on Developmental Disabili- 
ties — definitions. 

143B-179. Council on Developmental Disabili- 
ties — members; selection; quo- 
rum; compensation. 

143B-179.1 through 143B-179.4. [Reserved.] 


Part 138A. Interagency Coordinating Council 
for Handicapped Children from Birth 
to Five Years of Age. 


143B-179.5. Interagency Coordinating Council 
for Children from Birth to Five 
with Disabilities and Their Fami- 
lies; establishment, composition, 
organization; duties, compensa- 
tion, reporting. 

Interagency Coordinating Council 
for Handicapped Children from 
Birth to Five Years of Age; agency 
cooperation. 


143B-179.6. 


Part 14. Governor’s Advisory Council on 
Aging; Division of Aging. 


143B-180. Governor’s Advisory Council on Ag- 
ing — creation, powers and duties. 

143B-181. Governor’s Advisory Council on Ag- 
ing — members; selection; quo- 
rum; compensation. 

143B-181.1. Division of Aging — creation, pow- 
ers and duties. 

143B-181.1A. Plan for serving older adults; 
inventory of existing data; cooper- 
ation by State agencies. 

143B-181.1B. Division as clearinghouse for in- 
formation; agencies to provide in- 
formation. 
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Sec. 
143B-181.2. Assistant Secretary for Aging — 
appointment and duties. 


Part 14A. Policy Act for the Aging. 


143B-181.3. Statement of principles. 
143B-181.4. Responsibility for policy. 


Part 14B. Long-Term Care. 


143B-181.5. Long-term care policy. 
143B-181.6. Purpose and intent. 
143B-181.7 through 143B-181.9. [Repealed.] 
143B-181.9A. [Repealed.] 


Part 14C. Respite Care Program. 


143B-181.10. Respite care program  estab- 
lished; eligibility; services; admin- 
istration; payment rates. 

143B-181.11 through 143B-181.14. [Reserved.] 


Part 14D. Long-Term Care Ombudsman 
Program. 


143B-181.15. Long-Term Care Ombudsman 
Program/Office; policy. 

143B-181.16. Long-Term Care Ombudsman 
Program/Office; definition. 

143B-181.17. Office of State Long-Term Care 
Ombudsman Program/Office; es- 
tablishment. 

143B-181.18. Office of State Long-Term Care 
Ombudsman Program/State Om- 
budsman duties. 

1438B-181.19. Office of Regional Long-Term 
Care Ombudsman; Regional Om- 
budsman; duties. 

143B-181.20. State/Regional Long-Term Care 
Ombudsman; authority to enter; 
cooperation of government agen- 
cies; communication with resi- 
dents. 

143B-181.21. State/Regional Long-Term Care 
Ombudsman; resolution of com- 
plaints. 

143B-181.22. State/Regional Long-Term Care 
Ombudsman; confidentiality. 

143B-181.23. State/Regional Long-Term Care 
Ombudsman; prohibition of retal- 
iation. 

143B-181.24. Office of State/Regional Long- 
Term Care Ombudsman; immu- 
nity from liability. 

143B-181.25. Office of State/Regional Long- 
Term Care Ombudsman; penalty 
for willful interference. 

143B-181.26 through 143B-181.49. [Reserved.] 


Part 14K. Standards for Alzheimer’s Special 
Care Units. 


143B-181.50 through 143B-181.54. [Repealed.] 
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Part 14F. Senior Tar Heel Legislature. 


Sec. 

143B-181.55. Creation, membership, meet- 
ings, organization, and adoption 
of measures. 


Part 15. Mental Health Advisory Council. 
143B-182, 143B-183. [Repealed.] 


Part 16. Governor’s Council on Employment 
of the Handicapped 


(Transferred.| 


Part 16A. North Carolina Arthritis Program 
Committee. 


143B-184, 143B-185. [Repealed.] 


Part 17. Governor’s Advocacy Council on 
Children and Youth. 


143B-186, 143B.187. [Transferred.] 
Part 18. Council on Sickle Cell Syndrome. 


143B-188 through 143B-190. [Recodified.] 
143B-191 through 1438B-196. [Repealed.] 


Part 19. Commission for Human Skills and 
Resource Development. 


143B-197 through 143B-203. [Repealed.] 
Part 20. Commission of Anatomy. 

143B-204 through 143B-206. [Recodified.] 
Part 21. Youth Services Advisory Committee. 
143B-207, 143B-208. [Repealed.| 

Part 22. Human Tissue Advisory Council. 
143B-209. [Repealed.] 

Part 23. North Carolina Drug Commission. 
143B-210 through 148B-212. [Repealed.] 


Part 24. North Carolina Council for the 
Hearing Impaired. 


143B-213 through 143B-216.5B. [Repealed.] 
Part 25. Nutrition Advisory Committee. 
143B-216.6, 143B-216.7. [Repealed.] 


Part 26. Governor’s Council on Physical 
Fitness and Health. 


143B-216.8, 143B-216.9. [Recodified.] 


Part 27. Governor’s Waste Management 
Board. 


143B-216.10 through 143B-216.15. 
fied.] 
143B-216.16 through 148B-216.19. [Reserved.] 


[Recodi- 
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Part 28. North Carolina Council on the 
Holocaust. 


Sec. 

143B-216.20. North Carolina Council on the 
Holocaust; creation; purpose. 

143B-216.21. Membership; selection; quorum. 

148B-216.22. Expenses. 

143B-216.23. Assistance. 

143B-216.24 through 143B-216.29. [Reserved.] 


Part 29. Council for the Deaf and the Hard of 
Hearing; Division of Services for the 
Deaf and the Hard of Hearing. 


143B-216.30. Definitions. 

143B-216.31. Council for the Deaf and the 
Hard of Hearing — creation and 
duties. 

143B-216.32. Council for the Deaf and the 
Hard of Hearing — membership; 
quorum; compensation. 

143B-216.33. Division of Services for the Deaf 
and the Hard of Hearing — cre- 
ation, powers and duties. 

143B-216.34. Division of Services for the Deaf 
and the Hard of Hearing — com- 
munication services program es- 
tablished. 

143B-216.35 through 143B-216.39. [Reserved.] 


Part 30. State Schools for Hearing-impaired | 
Children. 


143B-216.40. Establishment; operations. 

143B-216.41. Pupils admitted; education. 

143B-216.42. Free textbooks and State pur- 
chase and rental system. 

1438B-216.43. Agreements with local governing 
authorities. 

143B-216.44. Fees for athletic programs; ap- 
peal. 

1438B-216.45 through 148B-216.49. [Reserved.] 


Part 31. Office of the Internal Auditor. 


143B-216.50. Department of Health and Hu- 
man Services; office of the Inter- 
nal Auditor. 

143B-216.51. Department of Health and Hu- 
man Services office of the Internal 
Auditor; Department audits. 


Article 4. 


Department of Revenue. 
Part 1. General Provisions. 


143B-217. Department of Revenue — creation. 

143B-218. Department of Revenue — duties. 

143B-218.1. [Recodified.| 

143B-219. Department of Revenue — func- 
tions. 

143B-220. Department of Revenue — head. 

143B-221. [Repealed.] 
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Part 2. Property Tax Commission. 


Sec. 
143B-222 through 143B-225. [Repealed.] 
143B-226 through 143B-245. [Reserved.] 


Article 5. 


Department of Military and Veterans 
Affairs. 


Part 1. General Provisions. 
143B-246 through 143B-251. [Repealed.] 
Part 2. Veterans Affairs Commission. 
143B-252, 143B-253. [Transferred.] 
Part 3. Energy Division. 


143B-254, 143B-255. [Repealed.] 
143B-256 through 143B-259. [Reserved.] 


Article 6. 


Department of Correction. 
Part 1. General Provisions. 


143B-260. Department of Correction — cre- 
ation. 

143B-261. Department of Correction — duties. 

143B-261.1. Department of Correction — rules 
and regulations. 

143B-261.2. Repair or replacement of personal 


property. 
143B-262. Department of Correction — func- 
tions. 
143B-262.1. Department of Correction — Sub- 
stance Abuse Program. 
143B-262.2. Pilot program on sexual assault. 
143B-262.3. Report to the General Assembly. 
143B-262.4. Deferred prosecution, community 


service restitution, and volunteer 
program. 
143B-263. Department of Correction — head. 
143B-264. Department of Correction — organi- 
zation. 


Part 2. Board of Correction. 


143B-265. Board of Correction — duties and 
responsibilities; members; selec- 
tion; compensation; meetings; 
quorum; services. 


Part 3. Parole Commission. 


143B-266. Post-Release Supervision and Pa- 
role Commission — creation, pow- 
ers and duties. 

143B-267. Post-Release Supervision and Pa- 
role Commission — members; se- 
lection; removal; chairman; com- 
pensation; quorum; services. 

1438B-268. [Reserved.] 
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Part 4. Black Mountain Advancement Center 
2 for Women. 


Sec. 

143B-269. Black Mountain Advancement Cen- 
ter for Women — established; in- 
mates; medical and food services; 
training; work release. 


Part 5. Substance Abuse Advisory Council. 


143B-270. Substance Abuse Advisory Council. 
1438B-271. Powers and duties of the Council. 
143B-272. [Repealed.] 


Article 6A. 


North Carolina State-County Criminal 
Justice Partnership Act. 


143B-273. Short title. 

143B-273.1. Legislative policy. 

143B-273.2. Definitions. 

143B-273.3. Goals of community-based correc- 

tions programs funded under this 

Article. 

Eligible population. 

State-County Criminal Justice 

Partnership Account established. 

State Criminal Justice Partner- 

ship Advisory Board; members; 

terms; chairperson. 

Duties of State Criminal Justice 

Partnership Advisory Board. 

Duties of Department of Correc- 

tion. 

143B-273.9. Election to apply for funding. 

143B-273.10. County Criminal Justice Part- 
nership Advisory Boards; mem- 
bers; terms; chairperson. 

143B-273.11. County Criminal Justice Part- 
nership Advisory Boards; powers 


143B-273.4. 
143B-273.5. 


143B-273.6. 


143B-273.7. 


143B-273.8. 


and duties. 

148B-273.12. Community-Based Corrections 
Plan. 

143B-273.13. Application for implementation 
funding. 


143B-273.14. Fundable programs; community- 
based corrections programs. 

1438B-273.15. Funding formula. 

143B-273.16. Continued eligibility. 

143B-273.17. Termination of participation in 
program. 

143B-273.18. Private nonprofit agencies par- 
ticipating in program. 

143B-273.19. Prohibited uses of funds. 

143B-274. [Reserved.] 


Article 7. 


Department of Environment and Natural 
Resources. 


Part 1. General Provisions. 


143B-275 through 143B-279. [Repealed.] 
143B-279.1. Department of Environment and 
Natural Resources — creation. 
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Sec. 
143B-279.2. Department of Environment and 
Natural Resources — duties. 
Department of Environment and 
Natural Resources — structure. 
The Department of Environment 
and Natural Resources — Secre- 
tary; Deputy Secretaries. 
Biennial State of the Environ- 
ment Report. 
[Repealed.] 
Fish kill response protocols; re- 
port. 
Coastal Habitat Protection Plans. 
Land-use restrictions may be im- 
posed to reduce danger to public 
health at contaminated sites. 
143B-279.10. Recordation of contaminated 
sites. 
143B-279.11. Recordation of residual petro- 
leum from an underground stor- 
age tank. 
143B-279.12 through 143B-279.15. [Reserved.] 


Part 2. Board of Natural Resources and 
Community Development. 


143B-280. [Repealed.] 


143B-279.3. 


143B-279.4. 


143B-279.5. 


143B-279.6. 
143B-279.7. 


143B-279.8. 
143B-279.9. 


Part 3. Wildlife Resources Commission. 


143B-281. [Repealed.] 

143B-281.1. Wildlife Resources Commission — 
transfer; independence preserved; 
appointment of Executive Direc- 
tor and employees. 


Part 4. Environmental Management 
Commission. 


143B-282. Environmental Management Com- 


mission — creation; powers and 
duties. 

143B-282.1. Environmental Management 
Commission — _ quasi-judicial 


powers; procedures. 

143B-283. Environmental Management Com- 
mission — members; selection; re- 
moval; compensation; quorum; 
services. 

143B-284. Environmental Management Com- 
mission — officers. 

143B-285. Environmental Management Com- 
mission — meetings. 

143B-285.1 through 143B-285.9. [Reserved.] 


Part 4A. Governor’s Waste Management 
Board. 


143B-285.10 through 143B-285.15. [Repealed.] 
143B-285.16 through 143B-285.19. [Reserved.] 


Part 4B. Office of Environmental Education. 


143B-285.20. Short title. 
143B-285.21. Declaration of purpose. 
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Sec. 

1438B-285.22. Creation. 

1438B-285.23. Powers and duties of the Secre- 
tary of Environment and Natural 
Resources. 

143B-285.24. Grants and awards. 

143B-285.25. Liaison between the Office of En- 
vironmental Education and the 
Department of Public Instruction. 


Part 5. Marine Fisheries Commission. 
143B-286 through 143B-289. [Repealed.] 
Part 5A. Marine Fisheries Commission. 
143B-289.1 through 143B-289.12. [Repealed.] 
Part 5B. Office of Marine Affairs. 
[Recodified.] 
143B-289.19 through 143B-289.23. 


Part 5C. Division of North Carolina 
Aquariums. 


143B-289.40. Division of North Carolina 
Aquariums — creation. 

143B-289.41. Division of North Carolina 
Aquariums — organization; pow- 
ers and duties. 

143B-289.42. North Carolina Aquariums; pur- 
pose. 

143B-289.43. Local advisory committees; du- 
ties; membership. 

143B-289.44. North Carolina Aquariums; fees; 
fund. 

143B-289.45 through 143B-289.49. [Reserved.] 


Part 5D. Marine Fisheries Commission. 


143B-289.50. Definitions. 

143B-289.51. Marine Fisheries Commission — 
creation; purposes. 

143B-289.52. Marine Fisheries Commission — 
powers and duties, 

143B-289.53. Marine Fisheries Commission — 
quasi-judicial powers; procedures. 

143B-289.54. Marine Fisheries Commission — 
members; appointment; term; 
oath; ethical standards; removal; 
compensation; staff. 

143B-289.55. Marine Fisheries Commission — 
officers; organization; seal. 

143B-289.56. Marine Fisheries Commission — 
meetings; quorum. 

143B-289.57. Marine Fisheries Commission 
Advisory Committees established; 
members; selection; duties. 

143B-289.58. Marine Fisheries Endowment 
Fund. 

143B-289.59. Conservation Fund; Commission 
may accept gifts. 

143B-289.60. Article subject to Chapter 113. 

143B-289.61. Jurisdictional questions. 
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Sec. 
143B-289.62 through 143B-289.65. [Reserved.] 


Part 6. North Carolina Mining Commission. 


143B-290. North Carolina Mining Commission 
— creation; powers and duties. 

143B-291. North Carolina Mining Commission 
— members; selection; removal; 
compensation; quorum; services. 

143B-292. North Carolina Mining Commission 
— officers. 

143B-293. North Carolina Mining Commission 
— meetings. 


Part 7. Soil and Water Conservation 
Commission. 


143B-294. Soil and Water Conservation Com- 
mission — creation; powers and 
duties; compliance inspections. 

143B-295. Soil and Water Conservation Com- 
mission — members; selection; re- 
moval; compensation; quorum; 
services. 

143B-296. Soil and Water Conservation Com- 
mission — officers. 

143B-297. Soil and Water Conservation Com- 
mission — meetings. 

143B-297.1. Soil and Water Conservation Ac- 
count. 


Part 8. Sedimentation Control Commission. 


1438B-298. Sedimentation Control Commission 
— creation; powers and duties. 

148B-299. Sedimentation Control Commission 
— members;.selection; compensa- 
tion; meetings. 


Part 9. Water Pollution Control System 
Operators Certification Commission. 


143B-300. Water Pollution Control System Op- 
erators Certification Commission 
— creation; powers and duties. 

143B-301. Water Pollution Control System Op- 
erators Certification Commission 
— members; selection; removal; 
compensation; quorum; services. 

143B-301.1. Definitions. 

143B-301.2 through 143B-301.9. [Reserved.] 


Part 9A. Well Contractors Certification 
Commission. 


143B-301.10. Definitions. ; 

143B-301.11. Creation, powers, and duties of 
the Commission. 

143B-301.12. Membership of Commission. 


Part 10. Earth Resources Council. 
143B-302 through 143B-304. [Repealed.] 
Part 11. Community Development Council. 


143B-305 through 143B-307. [Recodified.] 
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Part 12. Forestry Council. 


Sec. 

143B-308. Forestry Council — creation; pow- 
ers and duties. 

143B-309. Forestry Council — members; 
chairperson; selection; removal; 
compensation; quorum. 

143B-310. Forestry Council — meetings. 


Part 13. Parks and Recreation Council. 
143B-311 through 143B-313. [Repealed.] 


Part 13A. North Carolina Parks and 
Recreation Authority. 


143B-313.1. North Carolina Parks and Recre- 
ation Authority; creation; powers 
and duties. 

143B-313.2. North Carolina Parks and Recre- 
ation Authority; members; selec- 
tion; compensation;. meetings. 


Part 14. North Carolina Water Safety 
Council. 


143B-314 through 143B-316. [Repealed.] 
Part 15. Air Quality Council. 


143B-317. Air Quality Compliance Advisory 
Panel — creation; powers and du- 
ties. 

143B-318. Air Quality Compliance Advisory 
Panel — members; chairman; se- 
lection; removal; compensation; 
quorum; services. 

1438B-319. Air Quality Compliance Advisory 
Panel — meetings. 


Part 16. Water Quality Council. 
143B-320, 143B-321. [Repealed.] 


Part 17. North Carolina National Park, 
Parkway and Forests Development 
Council. 


143B-322 through 143B-324. [Recodified.] 


Part 17A. North Carolina National Park, 
Parkway and Forests Development 
Council. 


143B-324.1. North Carolina National Park, 
Parkway and Forests Develop- 
ment Council; creation; powers; 
duties. 

143B-324.2. North Carolina National Park, 
Parkway and Forests Develop- 
ment Council — members; selec- 
tion; officers; removal; compensa- 
tion; quorum; services. 

143B-324.3. North Carolina National Park, 
Parkway and Forests Develop- 
ment Council — meetings. 


Part 18. Commercial and Sports Fisheries 
_ Advisory Committee. 


143B-325 through 143B-327. [Repealed.] 
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Part 19. John H. Kerr Reservoir Committee. 


Sec. 
143B-328 through 143B-330. [Repealed.] 


Part 20. Science and Technology Committee. 
143B-331, 143B-332. [Recodified.] 
Part 21. North Carolina Trails Committee. 


143B-333. North Carolina Trails Committee — 
creation; powers and duties. 

143B-334. North Carolina Trails Committee — 
members; selection; removal; com- 


pensation. 
Part 22. North Carolina Zoological Park 
Council. 
143B-335. North Carolina Zoological Park 
Council — creation; powers and 
duties. 


143B-336. North Carolina Zoological Park 
Council — members; selection; re- 
moval; chairman; compensation; 
quorum; services. 

143B-336.1. Special Zoo Fund. 


Part 23. Governor’s Law and Order 
Commission. 


143B-337 through 143B-339. [Recodified.] 


Part 24. North Carolina Employment and 
Training Council. 


143B-340, 143B-341. [Repealed.] 
Part 25. Triad Park Commission. 
143B-342 through 143B-344.2. [Repealed.| 
Part 26. Economic Opportunity Agencies. 
143B-344.3 through 143B-344.10. [Repealed.] 
Part 27. Employment and Training Act of 


1985. 
143B-344.11 through 143B-344.15. [Recodi- 
fied.] 
Part 28. North Carolina Aquariums 
Commission. 


143B-344.16, 143B-344.17. [Repealed.] 


Part 29. Advisory Commission for North 
Carolina State Museum of Natural 
Sciences. 


143B-344.18. Commission created; member- 
ship. 

1438B-344.19. Duties of Commission; meetings, 
formulation of policies and recom- 
mendations to Governor and Gen- 
eral Assembly. 

143B-344.20. No compensation of members; 
reimbursement for expenses. 

143B-344.21. Reports to General Assembly. 


Sec. 

143B-344.22. Museum of Natural Sciences; 
disposition of objects. 

143B-344.23. North Carolina Museum of For- 
estry; satellite museum. 

143B-344.24 through 143B-344.29. [Reserved.] 


Part 30. State Infrastructure Council. 


143B-344.30. Council established; purpose; 
members; terms of office; quorum; 
compensation; termination. 

143B-344.31. Duties of the Council. 

143B-344.32. Staff and offices. 

143B-344.33. Council reports. 


Article 8. 
Department of Transportation. 


Part 1. General Provisions. 


143B-345. Department of Transportation — 
creation. 

143B-346. Department of Transportation — 
purpose and functions. 

143B-347. [Repealed.] 

143B-348. Department of Transportation — 
head; rules, regulations, etc., of 
Board of Transportation. 

143B-349. [Repealed.] 


Part 2. Board of Transportation. 


143B-350. Board of Transportation — organi- 
zation; powers and duties, etc. 
143B-351, 143B-352. [Repealed.] 


Part 3. North Carolina State Ports Authority 
Transfer. 


143B-353. [Repealed.] 
Part 4. Navigation and Pilotage Commissions. 
143B-354. [Recodified.] 


Part 5. Division of Aeronautics — Aeronautics 
Council. 


143B-355. Division of Aeronautics. 

143B-356. Aeronautics Council — creation; 
powers and duties. 

143B-357. Aeronautics Council — Members; 
selection; quorum; compensation. 


Part 6. North Carolina Railroad and Atlantic 
and North Carolina 
Railroad. 


143B-358. [Repealed.] 


Part 7. North Carolina Traffic Safety 
Authority. 


143B-359. [Repealed.] 
Part 8. Highway Safety Program. 


143B-360. Powers and duties of Department 
and Secretary. 
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Part 9. North Carolina Rail Council. 


Sec. 

143B-361. Findings. 

143B-362. North Carolina Rail Council — cre- 
ation; powers and duties. 

143B-363. North Carolina Rail Council — 
members; selection; compensa- 
tion. 

143B-364, 143B-365. [Reserved.] 


Article 9. 


Department of Administration. 
Part 1. General Provisions. 


143B-366. Department of Administration — 
creation. 

Duties of the Department. 

Functions of the Department. 

143B-369. Head of the Department. 


143B-370. [Repealed.] 
Part 2. State Goals and Policy Board. 
1438B-371, 143B-372. [Repealed.] 


143B-367. 
143B-368. 


Part 2A. North Carolina Progress Board. 


143B-372.1. North Carolina Progress Board. 
143B-372.2. Responsibilities. 
143B-372.3. Staff. 


Part 3. North Carolina Capital Planning 
Commission. 


1438B-373. North Carolina Capital Planning 
Commission — creation; powers 
and duties. 

143B-374. North Carolina Capital Planning 
Commission — members; selec- 
tion; quorum; compensation. 


Part 4. Child Day-Care Licensing 
Commission. 


143B-375, 143B-376. [Recodified.] 
Part 5. North Carolina Drug Commission. 
143B-377, 143B-378. [Repealed.] 


Part 6. North Carolina Council on Interstate 
Cooperation. 


143B-379 through 143B-384. [Repealed.] 
Part 7. Youth Councils. 


143B-385. State Youth Advisory Council — cre- 
ation; powers and duties. 

143B-386. State Youth Advisory Council — 
members; selection; quorum; com- 
pensation. 

143B-387. State Youth Council. 

143B-387.1. North Carolina Youth Legislative 
Assembly Fund. 

143B-388. Local youth councils. 
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Part 8. North Carolina Marine Science 
. Council. 


Sec. 
143B-389, 143B-390. [Repealed.] 


Part 8A. Office of Marine Affairs. 


143B-390.1 through 143B-390.4. [Recodified.] 
143B-390.5 through 143B-390.9. [Reserved.] 


Part 8B. North Carolina Council on Ocean 


Affairs. 


143B-390.10, 143B-390.11. [Repealed.] 
143B-390.12 through 143B-390.14. [Reserved.] 


Part 8C. North Carolina Aquariums 
Commission. 


143B-390.15, 143B-390.16. [Recodified.] 


Part 9. North Carolina Human Relations 
Commission. 


143B-391. North Carolina Human Relations 
Commission — Creation; powers 
and duties. 

143B-392. North Carolina Human. Relations 
Commission — Members; selec- 
tion; quorum; compensation. 


Part 10. North Carolina Council for Women. 


143B-393. North Carolina Council for Women 
— creation; powers and duties. 

143B-394. North Carolina Council for Women 
— members; selection; quorum; 
compensation. 


Part 10A. Office of Coordinator of Services for 
Victims of Sexual Assault. 


143B-394.1. Office of Coordinator of Services 
for Victims of Sexual Assault — 
purpose. 

Office of Coordinator of Services 
for Victims of Sexual Assault — 
office created. 

Office of Coordinator of Services 
for Victims of Sexual Assault — 
duties and responsibilities. 


143B-394.2. 


143B-394.3. 


Part 10B. Displaced Homemakers. 


143B-394.4. Definitions. 

143B-394.5. Establishment of center; location. 

143B-394.6. Staff for center. 

143B-394.7. Funding. 

143B-394.8. Services to be provided. 

143B-394.9. Rules and regulations; evaluation. 

143B-394.10. North Carolina Fund for Dis- 
placed Homemakers. 

143B-394.11 through 143B-394.14. [Reserved.] 


Part 10C. Domestic Violence Commission. 


143B-394.15. Commission established; pur- 
pose; membership; transaction of 
business. 
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Sec. 
143B-394.16. Powers and duties of the Com- 
mission; reports. 


Part 11. North Carolina Manpower Council. 
143B-395, 143B-396. [Repealed.] 
Part 12. Standardization Committee. 
143B-397, 143B-398. [Repealed.] 


Part 13. Veterans’ Affairs Commission. 


143B-399. Veterans’ Affairs Commission — 
creation, powers and duties. 

143B-400. Veterans’ Affairs Commission — 
members; selection; quorum; com- 
pensation. 

143B-401. Veterans’ Affairs Commission Advi- 
sory Committee — members; com- 
pensation. 


Part 14. Advocacy Council for the 
Handicapped. 


143B-402, 143B-403. [Repealed.] 


Part 14A. Governor’s Advocacy Council for 
Persons with Disabilities. 


143B-403.1. Governor’s Advocacy Council for 
Persons with Disabilities — cre- 
ation; powers and duties. 

143B-403.2. Governor’s Advocacy Council for 
Persons with Disabilities — mem- 
bers; selection; quorum; compen- 
sation. 


Part 15. North Carolina State Commission of 
Indian Affairs. 


143B-404. North Carolina State Commission 
of Indian Affairs — creation; 
name. 


143B-405. North Carolina State Commission 
of Indian Affairs — purposes for 
creation. 

143B-406. North Carolina State Commission 
of Indian Affairs — duties; use of 
funds. 

143B-407. North Carolina State Commission 
of Indian Affairs — membership; 
term of office; chairman; compen- 
sation. 

143B-408. North Carolina State Commission 
of Indian Affairs — meetings; quo- 
rum; proxy vote. 

143B-409. North Carolina State Commission 
of Indian Affairs — reports. 

143B-410. North Carolina State Commission 
of Indian Affairs — fiscal records; 
clerical staff. 

143B-411. North Carolina State Commission 


of Indian Affairs — executive di- 
rector; employees. 
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Part 15A. North Carolina Advisory 
Council on the Eastern Band of 
the Cherokee. 


Sec. / 

143B-411.1. North Carolina Advisory Council 
on the Eastern Band of the Cher- 
okee — creation; membership; 
terms of office. 

143B-411.2. North Carolina Advisory Council 
on the Eastern Band of the Cher- 
okee — purpose or creation; pow- 
ers and duties. 

143B-411.3. North Carolina Advisory Council 
of the Eastern Band of the Chero- 
kee — meetings; quorum; compen- 
sation; chairman. 

143B-411.4. North Carolina Advisory Council 
on the Eastern Band of the Cher- 
okee — clerical and administra- 
tive support. 


Part 16. Governor’s Council on Employment 
of the Handicapped. 


143B-412, 143B-413. [Repealed.] 


Part 17. Governor’s Advocacy Council on 
Children and Youth. 


143B-414. Governor’s Advocacy Council on 
Children and Youth — creation; 
powers and duties. 

143B-415. Governor’s Advocacy Council on 
Children and Youth — members; 
selection; quorum; compensation. 

143B-416. Governor’s Advocacy Council on 
Children and Youth — access to 
information. 


Part 18. North Carolina Internship Council. 


143B-417. North Carolina Internship Council 
— creation; powers and duties. 

143B-418. North Carolina Internship Council 
— members; selection; quorum; 
compensation; clerical, etc., ser- 
vices. 

143B-419. North Carolina Internship Council 
— committees for screening appli- 
cations. 


Part 19. Jobs for Veterans Committee. 


143B-420. Governor’s Jobs for Veterans Com- 
mittee — creation; appointment, 
organization, etc.; duties. 

143B-421. Governor’s Jobs for Veterans Com- 
mittee — authority to receive 
grants-in-aid. 


Part 19A. Selective Service Registration. 
143B-421.1. Selective Service registration. 
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Part 20. Public Officers and Employ- 
ees Liability Insurance 
Commission. 


Sec. 
143B-422 through 143B-426.1. [Recodified.] 


Part 21. Child and Family Services 
Interagency Committees. 


143B-426.2 through 143B-426.7A. [Repealed.] 


Part 22. North Carolina Agency for Public 
Telecommunications. 


143B-426.8. Definitions. 

143B-426.9. North Carolina Agency for Public 
Telecommunications — Creation; 
membership; appointments, 
terms and vacancies; officers; 
meetings and quorum; compensa- 
tion. 

143B-426.10. Purpose of Agency. 

143B-426.11. Powers of Agency. 

143B-426.12. Public Radio Advisory Commit- 
tee — policy; creation; duties; 
members. 

143B-426.13. Approval of acquisition and dis- 
position of real property. 

143B-426.14. Issuance of bonds. 

143B-426.15. Exchange of property; removal of 
building, etc. 

143B-426.16. Treasurer of the Agency. 

143B-426.17. Deposit and disbursement of 
funds. 

143B-426.18. Audit. 

143B-426.19. Purchase of supplies, material 
and equipment. 

143B-426.20. Liberal construction of Part. 


Part 23. Information Technology [Resource 
Management] Commission. 


148B-426.21. [Recodified]. 
Part 24. Governor’s Management Committee. 


143B-426.22. Governor’s Management Coun- 
cil. 

143B-426.23. Meetings; clerical services re- 
port. 


Part 25. Board of Trustees of the North 
Carolina Public Employee Deferred 
Compensation Plan. 


143B-426.24. Board of Trustees of the North 
Carolina Public Employee De- 
ferred Compensation Plan. 


Part 26. North Carolina Farmworker Council. 


148B-426.25. North Carolina Farmworker 
Council — creation; membership; 
meetings. 

143B-426.26. North Carolina Farmworker 
Council — duties; annual report. 
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Sec. 
143B-426.27 through 143B-426.29. [Reserved.] 


Part 27. North Carolina Board of Science and 
Technology. 


143B-426.30, 143B-426.31. [Recodified.] 
143B-426.32 through 143B-426.34. [Reserved.] 


Part 27A. Martin Luther King, Jr. 
Commission. 


143B-426.34A. Martin Luther King, Jr. Com- 
mission — creation; powers and 
duties. 

143B-426.34B. Martin Luther King, Jr. Com- 
mission — members; selection; 
quorum; compensation. 


Part 28. Office of the State Controller. 


143B-426.35. Definitions. 

143B-426.36. Office of the State Controller; 
creation. 

143B-426.37. State Controller. 

143B-426.38. Organization and operation of of- 
fice. 

143B-426.39. Powers and duties of the State 
Controller. 

143B-426.39A. [Recodified]. 


Part 28A. State Information Processing 
Services. 


143B-426.40. [Recodified]. 
Article 10. 


Department of Commerce. 


Part 1. General Provisions. 


143B-427. Department of Commerce — cre- 
ation. 

143B-428. Department of Commerce — decla- 
ration of policy. 

143B-429. Department of Commerce — duties. 

143B-430. Secretary of Commerce — powers 
and duties. 

143B-431. Department of Commerce — func- 
tions. 


143B-431.1. Toll-free number for information 
on housing assistance. 

143B-431.2. Department of Commerce — lim- 
itation on grants and loans. 

143B-432. Transfers to Department of Com- 
merce. 

143B-433. Department of Commerce — organi- 
zation. 


Part 1A. Housing Coordination and Policy 
Council. 


143B-433.1 through 143B-433.3. [Repealed.] 
Part 2. Economic Development. 


143B-434. Economic Development Board — 
creation, duties, membership. 
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143B-434.01. Comprehensive Strategic Eco- 
nomic Development Plan. 

143B-434.1. The North Carolina Travel and 
Tourism Board — creation, duties, 
membership. 

143B-434.2. Travel and Tourism Policy Act. 

143B-434.3. Film Industry Development Ac- 
count. 

148B-435. Publications. 

143B-486. Advertising of State resources and 
advantages. 

143B-437. Investigation of impact of proposed 
new and expanding industry. 

1438B-437.01. Industrial Development Fund. 

143B-437.02. [Reserved.] 

143B-487.03. Allocation of economic develop- 
ment responsibilities. 

143B-437.04. Community development block 
grants. 

1438B-437.05. Regional Development. 


Part 2A. Community Development Council. 


1438B-437.1. Community Development Council 
— creation; powers and duties. 

143B-437.2. Community Development Council 
— members; chairman; selection; 
removal; compensation; quorum; 
services, 

143B-437.3. Community Development Council 
— meetings. 


Part 2B. Reserved. 

143B-437.4 through 143B-437.11. [Reserved.] 
Part 2C. Reserved. 

143B-437.12 through 143B-437.19. [Reserved.] 


Part 2D. North Carolina Rural 
Redevelopment Authority. 


143B-437.20. Short title and intent. 

148B-437.21. Definitions. 

143B-437.22. Creation of Authority and Board. 

143B-437.23. Powers of the Authority. 

143B-437.24, 143B-437.25. [Reserved.] 

143B-437.26. Authority funds. 

1438B-437.27. Rural Investment Fund. 

143B-437.28. Long-Term Rural Development 
Fund. 

1438B-437.29. Contracting with minority busi- 
nesses. 

143B-437.30. Conflicts of interest. 

143B-437.31. Cooperation by other State agen- 
cies. 

148B-437.32. Annual and quarterly reports. 

143B-437.33. Dissolution. 

143B-437.34 through 143B-347.39. [Reserved.] 


Part 2E. North Carolina Rural Internet 
Access Authority 


Sec. 

143B-437.40. (Repealed effective December 1, 
2003) Short title and intent. 

143B-437.41. (Repealed effective December 1, 
2003) Definitions. 

143B-437.42. (Repealed effective December 1, 
2003) Creation of Authority and 
Commission. 

143B-437.43. (Repealed effective December 1, 
2003) Powers, duties, and goals of 
the Authority. 


Part 3. Labor Force Development. 
143B-438. [Repealed.] 


Part 3A. Employment and Training Act of 
1985. 


143B-438.1 through 143B-438.6. [Repealed.] 
143B-438.7 through 143B-438.9. [Reserved.] 


Part 3B. Workforce Development. 


143B-438.10. Commission on Workforce Devel- 
opment. 

143B-438.11. Local Workforce Development 
Boards. 

143B-438.12. Federal Program Administra- 
tion. 

143B-438.13. Employment and Training Grant 
Program. 


Part 4. Credit Union Commission. 
143B-439. Credit Union Commission. 


Part 5. North Carolina Board of Science and 
Technology. 


143B-440, 143B-441. [Recodified.] 


Part 6. North Carolina Science and 
Technology Research Center. 


143B-442. Creation of Center. 

143B-448. Administration by Department of 
Commerce. 

143B-444. Acceptance of funds. 

143B-445. Applicability of Executive Budget 
Act. 


Part 7. North Carolina National Park, 
Parkway and Forests 
Development 
Council. 


143B-446 through 143B-447.1. [Recodified.] 
Part 8. Energy Division. 
143B-448 through 143B-450.1. [Repealed.] 
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Part 9. Navigation and Pilotage Commissions. 


Sec. 
143B-451. Navigation and pilotage commis- 
sions. 


Part 10. North Carolina State Ports 
Authority. 


143B-452. Creation of Authority — member- 
ship; appointment, terms and va- 
cancies; officers; meetings and 
quorum; compensation. 

143B-453. Purposes of Authority. 

143B-454. Powers of Authority. 

143B-454.1. Container shipping. 

143B-455. Approval of acquisition and disposi- 
tion of real property. 

143B-456. Issuance of bonds and notes. 

143B-456.1. Bonds and notes for special user 
projects. 

143B-457. Power of eminent domain. 

143B-458. Exchange of property; removal of 
buildings, etc. 

143B-459, 143B-460. [Repealed.] 

143B-461. Jurisdiction of the Authority; appli- 
cation of Chapter 20; appointment 
and authority of special police. 

143B-462. Treasurer of the Authority. 

143B-463. Deposit and disbursement of funds. 

143B-464. Audit. 

143B-465. Purchase of supplies, material and 
equipment and building contracts. 

143B-466. Liberal construction of Article. 

143B-467. Warehouses, wharves, etc., on prop- 
erty abutting navigable waters. 

143B-468. [Reserved.] 


Part 11. North Carolina Ports Railway 
Commission. 


143B-469. Creation of Commission. 

143B-469.1. Powers of Commission. 

143B-469.2. Cooperation with Ports Authority. 

143B-469.3. Commission not required to be a 
common carrier. 


Part 11A. North Carolina Hazardous Waste 
Treatment Commission. 


143B-470 through 143B-470.6. [Repealed.] 


Part 12. North Carolina Technological 
Development Authority. 


143B-471 through 143B-471.5. [Repealed.| 
Part 13. Mutual Burial Associations. 


143B-472, 143B-472.1. [Repealed.] 

143B-472.2. Duties of Board; meetings. 

143B-472.3. Requirements as to rules and by- 
laws. 

143B-472.4. Limitation of soliciting agents; li- 
censing and qualifications; officers 


38 


Sec. 

exempt from license; issuance of 

membership certificates. 

143B-472.5. Assessments against association 
for expenses of Board of Mortuary 
Science. 

143B-472.6. Unlawful to operate without writ- 
ten authority of Board. 

143B-472.7. Revocation of license. 

143B-472.8. Deposit or investment of funds of 
mutual burial associations. 

143B-472.9. Unclaimed funds of defunct burial 
association. 

143B-472.10. Penalty for failure to operate in 
substantial compliance with by- 
laws. 

143B-472.11. Penalty for wrongfully inducing 
person to change membership. 

143B-472.12. Penalty for making false and 
fraudulent entries. 

143B-472.13. Accepting applications without 
collecting fee and first assess- 
ment. 

143B-472.14. Removal of secretary-treasurer 
for failure to maintain proper 
records. 

143B-472.15. Free services; failure to make 
proper assessments, etc., made a 
misdemeanor. 

143B-472.16. Right of appeal upon revocation 
or suspension of license. 

143B-472.17. Bond of secretary or secretary- 
treasurer of burial associations. 

143B-472.18. Assessments. 

143B-472.19. Making false or fraudulent state- 
ment a misdemeanor. 

143B-472.20. Statewide organization of associ- 
ations. 

143B-472.21. Article deemed exclusive author- 
ity for organization, etc., of mu- 
tual burial associations. 

143B-472.22. Operation of association in viola- 
tion of law prohibited. 

143B-472.23. Member in armed forces failing 
to pay assessments; reinstate- 
ment. 

1438B-472.24. Hearing by Board of dispute over 
hability for funeral benefits; ap- 
peal. 

143B-472.25. Board authorized to subpoena 
witnesses, administer oaths and 
compel attendance at hearings. 

143B-472.26. Authority of Board to examine 
financial records. 

143B-472.27. Board authorized to freeze cer- 
tain funds of Association. 

143B-472.28. Authority of foreign or domestic 
mutual burial association or do- 
mestic or foreign insurance com- 
pany to purchase, merge or consol- 
idate with North Carolina mutual 
burial associations. 

143B-472.29. Acquisition, merger, dissolution, 
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and liquidation of mutual burial 
associations. 


Part 14. Business Energy Improvement 
Program. 


143B-472.30 through 143B-472.34. [Repealed.] 


Part 15. Main Street Financial Incentive 
Fund. 


1438B-472.35. Establishment of fund; use of 
moneys; application for grants 
and loans; disbursal; repayment; 
inspections; rules; reports. 

143B-472.36 through 143B-472.39. [Reserved.] 


Part 16. Information Technology Related 
State Government Functions. 


143B-472.40 through 143B-472.67. [Repealed.] 
143B-472.68, 143B-472.69. [Reserved.] 


Part 17. Electronic Procurement in 
Government. 


143B-472.70. [Repealed.] 
143B-472.71 through 143B-472.79. [Reserved.] 


Part 18. North Carolina Board of Science and 
Technology. 


143B-472.80. North Carolina Board of Science 
and Technology; creation; powers 
and duties. 

143B-472.81. North Carolina Board of Science 
and Technology; membership; or- 


ganization; compensation; staff 
services. 
Article 11. 
Department of Crime Control and Public 
Safety. 


Part 1. General Provisions. 


143B-473. Department of Crime Control and 
Public Safety — creation. 

148B-474. Department of Crime Control and 
Public Safety — duties. 

143B-475. Department of Crime Control and 
Public Safety — functions. 

143B-475.1. [Recodified.] 

143B-476. Department of Crime Control and 
Public Safety — head; powers and 
duties as to emergencies and di- 
sasters. 


Part 2. Crime Control Division. 


143B-477. Crime Control Division of the De- 
partment of Crime Control and 
Public Safety. 


Part 3. Governor’s Crime Commission. 


143B-478. Governor’s Crime Commission — 
creation; composition; terms; 
meetings, etc. 


Sec. 

143B-479. Governor’s Crime Commission — 
powers and duties. 

143B-480. Adjunct committees of the Gover- 
nor’s Crime Commission — cre- 
ation; purpose; powers and duties. 


Part 3A. Assistance Program for Victims of 
Rape and Sex Offenses. 


143B-480.1. Assistance Program for Victims of 
Rape and Sex Offenses. 

143B-480.2. Victim assistance. 

143B-480.3. Reduction of benefits; restitution; 
actions. 


Part 4. State Fire Commission. 


143B-481 through 143B-485. [Recodified.] 
143B-486 through 143B-489. [Reserved.] 


Part 5. Civil Air Patrol. 


143B-490. Civil Air Patrol Division — powers 
and duties. 

143B-491. Personnel and benefits. 

1438B-492. State liability. 

143B-493, 143B-494. [Reserved.] 


Part 5A. North Carolina Center for Missing 
Persons. 


143B-495. North Carolina Center for Missing 
Persons established. 

143B-496. Definitions. 

143B-497. Control of the Center. 

143B-498. Secretary to adopt rules. 

143B-499. Submission of missing person re- 
ports to the Center. 

143B-499.1. Dissemination of missing persons 
data by law-enforcement agencies. 

143B-499.2. Responsibilities of Center. 

143B-499.3. Duty of individuals to notify Cen- 
ter and law-enforcement agency 
when missing person has been lo- 
cated. 

143B-499.4. Release of information by Center. 

143B-499.5. Provision of toll-free service; in- 
structions to callers; communica- 
tion with law-enforcement agen- 
cies. 

143B-499.6. Improper release of information; 
penalty. 


Part 6. Community Penalties Program. 


143B-500 through 143B-507. [Recodified.] 
143B-508 through 143B-510. [Reserved.] 


Article 12. 
Department of Juvenile Justice and 
Delinquency Prevention. 
Part 1. Creation of Department. 


143B-511. Creation of the Department of Juve- 
nile Justice and Delinquency Pre- 
vention. 
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Sec. 
143B-512 


143B-513 


143B-515 
143B-516 
143B-517 
143B-518 
143B-519 


143B-520 
143B-521 


143B-525. 
143B-526. 


143B-527. 
143B-528. 
143B-529. 
143B-530. 


143B-531. 


143B-532 


. Transfer of Office of Juvenile Jus- 
tice authority to the Department 
of Juvenile Justice and Delin- 
quency Prevention. 

, 1438B-514. [Reserved.] 


Part 2. General Provisions. 


. Definitions. 

. Duties and powers of the Depart- 
ment of Juvenile Justice and De- 
linquency Prevention. 

. Authority to contract with other en- 
tities. 

. Authority to assist private nonprofit 
foundations. 

. Annual report. 

. Teen court programs. 

through 143B-524. [Reserved.] 


Part 3. Juvenile Facilities. 


Juvenile facilities. 

Authority to provide necessary 
medical or surgical care. 

Compensation to juveniles in care. 

Visits and community activities. 

Regional detention services. 

State subsidy to county detention 


facilities. 143B-556. 
Authority for implementation. 
through 143B-534. [Reserved.] 143B-557. 
ARTICLE 1. 
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Part 4. Juvenile Court Services. 


Sec. 


143B-535. 


143B-536. 


Duties and powers of chief court 
counselors. 

Duties and powers of juvenile court 
counselors. 


143B-537 through 143B-539. [Reserved.] 


Part 5. Comprehensive Juvenile Delinquency 
and Substance Abuse Prevention Plan. 


143B-540. 


Comprehensive Juvenile Delin- 
quency and Substance Abuse Pre- 
vention Plan. 


143B-541, 143B-542. [Reserved.] 


Part 6. Juvenile Crime Prevention Councils. 


143B-543. 
143B-544. 


143B-545. 
143B-546. 
143B-547. 
143B-548. 
143B-549. 
143B-550. 


Legislative intent. 

Creation; method of appointment; 
membership; chair and vice-chair. 

Terms of appointment. 

Vacancies; removal. 

Meetings; quorum. 

Compensation of members. 

Powers and duties. 

Funding for programs. 


143B-551 through 143B-555. [Reserved.] 


Part 7. State Advisory Council on Juvenile 
Justice and Delinquency Prevention. 


Creation of Council; purpose; mem- 
bers; duties. 
Powers and duties of the Council. 


General Provisions. 


Part 1. In General. 


§ 143B-1. Short title. 


_ This Chapter shall be known and may be cited as the “Executive Organiza- 
tion Act of 1973.” (1973, c. 476, s. 1.) 


CASE NOTES 


Stated in Tice v. DOT, 67 N.C. App. 48, 312 
S.E.2d 241 (1984). 


§ 143B-2. Interim applicability of the Executive Organiza- 


tion Act of 1973. 


The Executive Organization Act of 1973 shall be applicable only to the 
following named departments: 
(1) Department of Cultural Resources 

(2) Department of Health and Human Services 


(3) 


Department of Revenue 


(4) Department of Crime Control and Public Safety 


(5) 


Department of Correction 
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(6) Department of Environment and Natural Resources 


(7) Department of Transportation 
(8) Department of Administration 


(9) Department of Commerce 


(10) Department of Juvenile Justice and Delinquency Prevention. (1973, 
cra /Gss.2ser620p6. 93:01 1262) sse10°86> 1975) o'716;:825;.¢: 879.8: 
£6; LOTT NentO, s222r0n198;se2 less Fil psx4e1 9894 Gw7 275 sr 2180121); 
c. 751, s. 7(18); 1991 (Reg. Sess., 1992), c. 959, s. 37; 1997-443, ss. 
11A.118(a), 11A.119(a); 2000-137, s. 4(11).) 


Effect of Amendments. — Session Laws 
2000-137, s. 4.(/l), effective July 20, 2000, added 


§ 143B-3. Definitions. 


subdivision (10) and made a minor punctuation 
change. 


As used in the Executive Organization Act of 1973, except where the context 
clearly requires otherwise, the words and expressions defined in this section 
shall be held to have the meanings here given to them. 

(1) Agency: whenever the term “agency” is used it shall mean and include, 
as the context may require, an existing department, institution, 
commission, committee, board, division, bureau, officer or official. 

(2) Board: a collective body which assists the head of a principal depart- 
ment or his designee in the development of major programs including 
the tender of advice on departmental priorities. 

(3) Commission: a collective body which adopts rules and regulations in a 
quasi-legislative manner and which acts in a quasi-judicial capacity in 
rendering findings or decisions involving differing interests. 

(4) Committee: a collective body which either advises the head of a 
principal department or his designee or advises a commission in 


detailed technical areas. 


(5) Council: a collective body which advises the head of a principal 
department or his designee as representative of citizen advice in 


specific areas of interests. 


(6) Division: the principal subunit of a principal State department. 

(7) Head of department: head of one of the principal State departments. 

(8) Higher education: State senior institutions of higher learning. 

(9) Principal State department: one of the departments created by the 
General Assembly in compliance with Article III, Sec. 11, of the 
Constitution of North Carolina. (1973, c. 476, s. 3.) 


CASE NOTES 


Division. — There was no evidence in the 
record to show that the Internal Audit Section 
of the Department of Transportation functioned 
as a “principal subunit” so as to qualify as a 
division under this section. North Carolina 
DOT v. Hodge, 124 N.C. App. 515, 478 S.E.2d 30 
(1996), rev'd on other grounds, 347 N.C. 602, 
499 S.E.2d 187 (1998). 


The Highway Beautification Program did not 
function as a “subunit” of a principal state 
department, such as the Department of Trans- 
portation, as specified in the definition of “divi- 
sion” under subdivision (6). Powell v. North 
Carolina DOT, 124 N.C. App. 542, 478 S.E.2d 
28 (1996), rev'd on other grounds, 347 N.C. 614, 
499 S.E.2d 180 (1998). 


§ 143B-4. Policy-making authority and administrative 
powers of Governor; delegation. 


The Governor, in accordance with Article III of the Constitution of North 
Carolina, shall be the Chief Executive Officer of the State. The Governor shall 
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be responsible for formulating and administering the policies of the executive 
branch of the State government. Where a conflict arises in connection with the 
administration of the policies of the executive branch of the State government 
with respect to the reorganization of State government, the conflict shall be 
resolved by the Governor, and the decision of the Governor shall be final. (1973, 
€:47/6,18.04.) 


§ 143B-5. Governor; continuation of powers and duties. 


All powers, duties, and functions vested by law in the Governor or in the 
Office of Governor are continued except as otherwise provided by the Executive 
Organization Act of 1973. 

The immediate staff of the Governor shall not be subject to the State 
Personnel Act. (1973, c. 476, s. 5.) 


§ 143B-6. Principal departments. 


In addition to the principal departments enumerated in the Executive 
Organization Act of 1971, all executive and administrative powers, duties, and 
functions not including those of the General Assembly and its agencies, the 
General Court of Justice and the administrative agencies created pursuant to 
Article IV of the Constitution of North Carolina, and higher education 
previously vested by law in the several State agencies, are vested in the 
following principal departments: 

(1) Department of Cultural Resources 

(2) Department of Health and Human Services 

(3) Department of Revenue 

(4) Department of Crime Control and Public Safety 

(5) Department of Correction 

(6) Department of Environment and Natural Resources 

(7) Department of Transportation 

(8) Department of Administration 

(9) Department of Commerce 

(10) Community Colleges System Office 

(11) Department of Juvenile Justice and Delinquency Prevention. (1973, 
c.47/6,.s..6;¢..620,S..90¢ 1262..ss_10,.86:1975..6¢ 1.16,.S .0eceoroes. 
46; 1977, \c: 70,8. 28; c: 198; s. 22: c..771, s. 4; 1979, 2nd Sess., ¢..1130, 
s. 3; 1989, c. 727, s. 218(122); c. 751, s. 7(19); 1991 (Reg. Sess., 1992), 
c. 959, s. 38; 1997-443, ss. 11A.118(a), 11A.119(a); 1999-84, s. 23; 
2000-137, s. 44mm).) 


Effect of Amendments. — Session Laws added subdivision (11) and made a minor punc- 
2000-137, s. 4.(mm), effective July 20, 2000, tuation change. 


CASE NOTES 


Stated in Shell v. Wall, 808 F. Supp. 481 
(W.D.N.C. 1992). 


§ 143B-7. Continuation of functions. 


Each principal State department shall be considered a continuation of the 
former agencies to whose power it has succeeded for the purpose of succession 
to all rights, powers, duties, and obligations of the former agency. Where a 
former agency is referred to by law, contract, or other document, that reference 
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shall apply to the principal State department now exercising the functions of 
the former agency. (1973, c. 476, s. 7.) 


§ 143B-8. Unassigned functions. 


All functions, duties, and responsibilities established by law that are not 
specifically assigned to any principal State department may be assigned by the 
Governor to that department which, in accordance with the organization of 
State government, can most appropriately and effectively perform those 
functions, duties, and responsibilities. This provision shall not apply to 
eros SS and occupational licensing boards or to higher education. (1973, c. 
476, s. 8. 


§ 143B-9. Appointment of officers and employees. 


The head of each principal State department, except those departments 
headed by popularly elected officers, shall be appointed by the Governor and 
serve at his pleasure. 

The salary of the head of each of the principal State departments and of 
elected officials shall be as provided by law. 

The head of a principal State department shall appoint a chief deputy or 
chief assistant, and such chief deputy or chief assistant shall not be subject to 
the State Personnel Act. The salary of such chief deputy or chief assistant 
shall, upon the recommendation of the Governor, be set by the General 
Assembly. Unless otherwise provided for in the Executive Organization Act of 
1973, and subject to the provisions of the Personnel Act, the head of each 
principal State department shall designate the administrative head of each 
transferred agency and all employees of each division, section, or other unit of 
the principal State department. (1973, c. 476, s. 9; 1977, c. 802, s. 42.20; 1983, 
O7 PT 8.51.) 


OPINIONS OF ATTORNEY GENERAL 


The provisions of § 126-5(b) controlover Director, Position Analysis Division, Office of 
the provisions of this section. See opinion of State Personnel, 46 N.C.A.G. 148 (1976). 
the Attorney General to Mr. G.C. Davis, Jr., 


§ 143B-10. Powers and duties of heads of principal depart- 
ments. 


(a) Assignment of Functions. — Except as otherwise provided by this 
Chapter, the head of each principal State department may assign or reassign 
any function vested in him or in his department to any subordinate officer or 
employee of his department. 

(b) Reorganization by Department Heads. — With the approval of the 
Governor, each head of a principal State department may establish or abolish 
within his department any division. Each head of a principal State department 
may establish or abolish within his department any other administrative unit 
to achieve economy and efficiency and in accordance with sound administrative 
principles, practices, and procedures except as otherwise provided by law. 
When any such act of the head of the principal State department affects 
existing law the provisions of Article III, Sec. 5(10) of the Constitution of North 
Carolina shall be followed. 

Each Department Head shall report all reorganizations under this subsec- 
tion to the President of the Senate, the Speaker of the House of Representa- 
tives, the Chairmen of the Appropriations Committees in the Senate and the 
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House of Representatives, and the Fiscal Research Division of the Legislative 
Services Office, within 30 days after the reorganization if the General Assem- 
bly is in session, otherwise to the Joint Legislative Committee on Governmen- 
tal Operations and the Fiscal Research Division of the Legislative Services 
Office, within 30 days after the reorganization. The report shall include the 
rationale for the reorganization and any increased efficiency in operations 
expected from the reorganization. 

(c) Department Staffs. — The head of each principal State department may 
establish necessary subordinate positions within his department, make ap- 
pointments to those positions, and remove persons appointed to those posi- 
tions, all within the limitations of appropriations and subject to the State 
Personnel Act. All employees within a principal State department shall be 
under the supervision, direction, and control of the head of that department. 
The head of each principal State department may establish or abolish 
positions, transfer officers and employees between positions, and change the 
duties, titles, and compensation of existing offices and positions as he deems 
necessary for the efficient functioning of the department, subject to the State 
Personnel Act and the limitations of available appropriations. For the purposes 
of the foregoing provisions, a member of a board, commission, council, 
committee, or other citizen group shall not be considered an “employee within 
a principal department.” 

(d) Appointment of Committees or Councils. — The head of each principal 
department may create and appoint committees or councils to consult with and 
advise the department. The General Assembly declares its policy that insofar 
as feasible, such committees or councils shall consist of no more than 12 
members, with not more than one from each congressional district. If any 
department head desires to vary this policy, he must make a request in writing 
to the Governor, stating the reasons for the request. The Governor may 
approve the request, but may only do so in writing. Copies of the request and 
approval shall be transmitted to the Advisory Budget Commission and to the 
Joint Legislative Commission on Governmental Operations. The members of 
any committee or council created by the head of a principal department shall 
serve at the pleasure of the head of the principal department and may be paid 
per diem and necessary travel and subsistence expenses within the limits of 
appropriations and in accordance with the provisions of G.S. 138-5, when 
approved in advance by the Director of the Budget. Per diem, travel, and 
subsistence payments to members of the committees or councils created in 
connection with federal programs shall be paid from federal funds unless 
otherwise provided by law. 

An annual report listing these committees or councils, the total membership 
on each, the cost in the last 12 months and the source of funding, and the title 
of the person who made the appointments shall be made to the Advisory 
Budget Commission and the Joint Legislative Commission on Governmental 
Operations by March 31 of each year. 

Prior to taking any action under this subsection, the Director of the Budget 
may consult with the Advisory Budget Commission. 

(e) Departmental Management Functions. — All management functions of 
a principal State department shall be performed by or under the direction and 
supervision of the head of that principal State department. Management 
functions shall include planning, organizing, staffing, directing, coordinating, 
reporting, and budgeting. 

(f) Custody of Records. — The head of a principal State department shall 
have legal custody of all public records as defined in G.S. 132-1. 

(g) Budget Preparation. — The head of a principal State department shall 
be responsible for the preparation of and the presentation of the department 
budget request which shall include all funds requested and all receipts 
expected for all elements of the department. 
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(h) Plans and Reports. — Each principal State department shall submit to 
the Governor an annual plan of work for the next fiscal year prior to the 
beginning of that fiscal year. Each principal State department shall submit to 
the Governor an annual report covering programs and activities for each fiscal 
year. These plans of work and annual reports shall be made available to the 
General Assembly. These documents will serve as the base for the development 
of budgets for each principal State department of State government to be 
submitted to the Governor. 

(i) Reports to Governor; Public Hearings. — Each head of a principal State 
department shall develop and report to the Governor legislative, budgetary, 
and administrative programs to accomplish comprehensive, long-range coor- 
dinated planning and policy formulation in the work of his department. To this 
end, the head of the department may hold public hearings, consult with and 
use the services of other State agencies, employ staff and consultants, and 
appoint advisory and technical committees to assist in the work. 

(j) Departmental Rules and Policies. — The head of each principal State 
department and the Director of the Office of State Personnel may adopt: 

(1) Rules consistent with law for the custody, use, and preservation of any 
public records, as defined in G.S. 132-1, which pertain to department 
business; 

(2) Rules, approved by the Governor, to govern the management of the 
department, which shall include the functions of planning, organiz- 
ing, staffing, directing, coordinating, reporting, budgeting, and budget 
preinceon which affect private rights or procedures available to the 
public; 

(3) Policies, consistent with law and with rules established by the Gover- 
nor and with rules of the State Personnel Commission, which reflect 
internal management procedures within the department. These may 
include policies governing the conduct of employees of the depart- 
ment, the distribution and performance of business and internal 
management procedures which do not affect private rights or proce- 
dures available to the public and which are listed in (e) of this section. 
Policies establishing qualifications for employment shall be adopted 
and filed pursuant to Chapter 150B of the General Statutes; all other 
policies under this subdivision shall not be adopted or filed pursuant 
to Chapter 150B of the Genera. Statutes. 

Rules adopted under (1) and (2) of this subsection shall be subject to the 
provisions of Chapter 150B of the General Statutes. 

This subsection shall not be construed as a legislative grant of authority to 
an agency to make and promulgate rules concerning any policies and proce- 
dures other than as set forth herein. (1973, c. 476, s. 10; c. 1416, ss. 1, 2; 1977, 
2nd Sess., c. 1219, s. 46; 1983, c. 76, ss. 1, 2; c. 641, s. 8; c. 717, s. 78; 1985 (Reg. 
Sess., 1986), c. 955, ss. 97, 98; 1987, c. 738, s. 147; c. 827, s. 1; 1991 (Reg. Sess., 
1992), c. 1038, s. 15.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 748, s. 25, provides: “References 
in the Session Laws to any division of the 
Department of Environment, Health, and Nat- 
ural Resources [now the Department of 
Envirnoment and Natural Resources] that is 
subdivided or renamed by this act shall be 
deemed to refer to the successor division. Every 
Session Law that refers to any division of the 
Department of Environment, Health, and Nat- 
ural Resources [now the Department of 
Envirnoment and Natural Resources| to which 
this act applies or that relates to any power, 
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duty, function, or obligation of any of those 
divisions and that continues in effect after this 
act becomes effective shall be construed so as to 
be consistent with this act. The repeal by this 
act of language authorizing the Secretary of 
Environment, Health, and Natural Resources 
{now the Secretary of Envirnoment and Natu- 
ral Resources] to delegate any power, duty, or 
function is intended to repeal redundant lan- 
guage and does not alter the power of the 
Secretary of Environment, Health, and Natural 
Resources [now the Secretary of Envirnoment 
and Natural Resources] to assign or reassign 
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any function vested in the Secretary or the that by February 1, 1999, the Department shall 
Department of Environment, Health, and Nat- report to the Joint Legislative Commission on 
ural Resources [now the Secretary of Governmental Operations or to the General 
Envirnoment and Natural Resources] under Assembly on incorporating health functions 
G.S. 143B-10(a). This act shall not be construed and agencies into the Department, on addi- 
to affect any pending action by or obligation due _ tional changes, on proposed changes in boards 
to any division of the Department of Environ- and commissions, and on rule changes. 

ment, Health, and Natural Resources [now the Session Laws 1997-448, s. 35.2, provides: 


Department of Envirnoment and Natural Re- “Except for statutory changes or other provi- 
sources] that is subdivided or renamed by this _ sions that clearly indicate an intention to have 
act.” effects beyond the 1997-99 fiscal biennium, the 


Session Laws 1997-443, s. 11A.129, as textual provisions of this act apply only to 
amended by Session Laws 1998-76, s. 3, pro- funds appropriated for, and activities occurring 
vides that the Secretary of Health and Human ___ during, the 1997-99 fiscal biennium.” 

Services may reorganize the Department of Legal Periodicals. — For note on the pub- 
Health and Human Services in accordance with _lic’s access to public records, see 60 N.C.L. Rev. 
this section and shall report as required, and 853 (1982). 


CASE NOTES 


Cited in North Carolina Dep’t of Justice v. 
Eaker, 90 N.C. App. 30, 367 S.E.2d 392 (1988). 


OPINIONS OF ATTORNEY GENERAL 


Delegation of Duties by State Council sons employed by their departments in teach- 
Members. — Those members of the Council of | ing and related educational positions exempt 
State who have statutory authority to delegate from the State Personnel Act by § 126-5(c3). 
duties may, in conformity with such statutes, See opinion of Attorney General to Mr. Phillip 
attend and vote at meetings of Boards of which J. Kirk, Jr., Secretary, Department of Human 
they are ex officio members through delegates Resources, 57 N.C.A.G. 13 (1987). 
or designated subordinates. The remaining The salary schedules established by the De- 
members of the Council of State may make partment of Human Resources and the Depart- 
similar delegations Os designations where, im ment of Correction for educational personnel 
the member's judgment, other duties necessi- exempt from the State Personnel Act must 
pees is absence and the statute creating his ex correspond to the salary schedules established 
officio membership does not express or clearly by the State Board of Education for public 
imply an intent of the General Assembly that school employees except in cases where the 
the powers of such membership be exercised ; 

me duties of employees do not correspond to the 
personally. See opinion of Attorney General to : mC 
th ay duties of public school employee positions. In 

e honorable James E. Long, Commissioner of pet ho Hed deen held f 
Insurance, 55 N.C.A.G. 116 (1986). Seite att OEE Saint tn Seine Uae Capen g 
as closely as possible to the public school salary 
schedules. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 
of Human Resources, 57 N.C.A.G. 13 (1987). 


Salary Schedules. — The Secretary of the 
Department of Human Resources and the Sec- 
retary of the Department of Correction have 
authority to set the salary schedules for per- 


§ 1438B-11. Subunit nomenclature. 


(a) The principal subunit of a department is a division. Each division shall 
be headed by a director. 3 


(b) The principal subunit of a division is a section. Each section shall be 
headed by a chief. 

(c) If further subdivision is necessary, sections may be divided into subunits 
which shall be known as branches and which shall be headed by heads, and 
branches may be divided into subunits which shall be known as units and 
which shall be headed by supervisors. (1973, c. 476, s. 11.) 


46 


§143B-12 ART. 1. GENERAL PROVISIONS §143B-13 
OPINIONS OF ATTORNEY GENERAL 


The Securities Division is an “occupa- General to Mr. Stephen M. Wallis, Deputy Se- 
tional licensing agency” within the meaning _curities Administrator (acting), 58 N.C.A.G. 76 
of § 150B-2(4b). See opinion of the Attorney (1988). 


§ 143B-12. Internal organization of departments; alloca- 
tion and reallocation of duties and functions; 
limitations. 


(a) The Governor shall cause the administrative organization of each 
department to be examined periodically with a view to promoting economy, 
efficiency, and effectiveness. The Governor may assign and reassign the duties 
and functions of the executive branch among the principal State departments 
except as otherwise expressly provided by statute. When the changes affect 
existing law, they must be submitted to the General Assembly in accordance 
with Article III, Sec. 5(10) of the Constitution of North Carolina. 

(b) The Governor shall report all transfers of departmental functions under 
this section to the President of the Senate, the Speaker of the House of 
Representatives, the Chairmen of the Appropriations Committees in the 
Senate and the House of Representatives, and the Fiscal Research Division of 
the Legislative Services Office, within 30 days after the transfer if the General 
Assembly is in session, otherwise to the Joint Legislative Committee on 
Governmental Operations and the Fiscal Research Division of the Legislative 
Services Office, within 30 days after the transfer. The report shall include the 
rationale for the transfer and the increased efficiency in operations expected 
from the transfer. (1973, c. 476, s. 12; 1985, c. 479, s. 164.) 


§ 1438B-13. Appointment, qualifications, terms, and re- 
moval of members of commissions. 


(a) Each member of a commission created by or under the authority of the 
Executive Organization Act of 1973 shall be a resident of the State of North 
Carolina, unless otherwise specifically authorized by law. 

Unless more restrictive qualifications are provided in the Executive Orga- 
nization Act of 1973, the Governor shall appoint each member on the basis of 
interest in public affairs, good judgment, knowledge, and ability in the field for 
which appointed, and with a view to providing diversity of interest and points 
of view in the membership. 

The balance of unexpired terms of existing commission members shall be 
served in accordance with their most recent appointment. 

A vacancy occurring during a term of office is filled in the same manner as 
the original appointment is made and for the balance of the unexpired term, 
unless otherwise provided by law or. by the Constitution of North Carolina. 

(b) A commission membership becomes vacant on the happening of any of 
the following events before the expiration of the term: (i) the death of the 
incumbent, (1i) his incompetence as determined by final judgment or final order 
of a court of competent jurisdiction, (iii) his resignation, (iv) his removal from 
office, (v) his ceasing to be a resident of the State, (vi) his ceasing to discharge 
the duties of his office over a period of three consecutive months except when 
prevented by sickness, (vii) his conviction of a felony or of any offense involving 
a violation of his official duties, (viii) his refusal or neglect to take an oath 
within the time prescribed, (ix) the decision of a court of competent jurisdiction 
declaring void his appointment, and (x) his commitment as a substance abuser 
under Part 8 of Article 5 of Chapter 122C of the General Statutes; but in that 
event, the office shall not be considered vacant until the order of commitment 
has become final. 
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(c) No member of the State commission may use his position to influence any 
election or the political activity of any person, and any such member who 
violates this subsection may be removed from such office by the Governor, if 
such member was appointed by the Governor, or by the appointing authority, 
if such member was not appointed by the Governor. Nothing herein shall 
prohibit such member from publishing the fact of his membership in his own 
campaign for public office. : 

(d) In addition to the foregoing, any member of a commission may be 
removed from office by the Governor for misfeasance, malfeasance, and 
nonfeasance. : 

(e) Any appointment by the Governor to a commission, board, council or 
committee made subsequent to January 5, 1978, and prior to July 1, 1978, for 
a term that would extend for a period inconsistent with the staggered term 
provisions of the Executive Organization Act of 1973, may be reduced by the 
Governor to conform to those staggered term provisions. 

(f) Whenever a statute requires that the Governor appoint at least one 
person from each congressional district to a board or commission, and due to 
congressional redistricting, two or more members of the board or commission 
shall reside in the same congressional district, then such members shall 
continue to serve as members of the board or commission for a period equal to 
the remainder of their unexpired terms, provided that upon the expiration of 
said term or terms the Governor shall fill such vacancy or vacancies in such a 
manner as to insure that as expeditiously as possible there is one member of 
the board or commission who is a resident of each congressional district in the 
State. 3 | 

(f1) Whenever a statute requires that the Governor or any board, commis- 
sion, council, person, or agency (whether or not that board, commission, 
council, or agency was established under this Chapter) appoint one or more 
persons from each congressional district to a board, commission, or council, 
and due to congressional redistricting, a person no longer resides in the district 
the member has been appointed to represent, such member or members shall, 
if otherwise qualified, continue to serve as members of the board or commission 
for the remainder of their unexpired terms, and shall be considered to meet the 
residency requirement. 

(f2) Whenever a statute requires that the Governor or any board, commis- 
sion, council, person, or agency (whether or not that board, commission, 
council, or agency was established under this Chapter) appoint one or more 
persons from each congressional district to a board, commission, or council, 
and the statute fails to provide for a procedure to fill the extra position due to 
the addition of an additional congressional district, then the appointing 
authority shall appoint a person for a term commencing on January 3rd of the 
year in which the addition of the additional congressional district becomes 
effective. Unless the statute provides for persons to serve at the pleasure of the 
appointing authority, the appointing authority shall set the length of the initial 
term of office. (1973, c. 476, s. 18; 1975, c. 879, s. 47; 1981, c. 520, s. 1; 1981 
(Reg. Sess., 1982), c. 1191, s. 5; 1985, c. 589, ss. 45, 46; 1991 (Reg. Sess., 1992), 
c. 1038, s. 16.) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L.: Rev. 1165 
(1982). 


CASE NOTES 


Applicability of Administrative Proce- this section does not refer to the Administrative 
dure Act to Removals. — Subsection (d) of | Procedure Act. Absent a specific legislative en- 
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actment requiring removal by the Governor to Governor. James v. Hunt, 43 N.C. App. 109, 258 
be subject to the Administrative Procedure Act, S.E.2d 481 (1979), cert. denied, 299 N.C. 121, 
the act is not applicable to removals by the 262 S.E.2d 6 (1980). 


§ 143B-14. Administrative services to commissions. 


(a) The head of the principal State department to which a commission has 
been assigned is responsible for the provision of all administrative services to 
the commission. 

(b) Except as otherwise provided by law, the powers, duties, and functions of 
a commission are not subject to the approval, review, or control of the head of 
the department or of the Governor. 

(c) The Governor may assign to an appropriate commission created by the 
Executive Organization Act of 1973 duties of a quasi-legislative and quasi- 
judicial nature existing in the executive branch of State government which 
have not been assigned by this Chapter to any other commission. All such 
assignment of duties by the Governor to a commission shall be made in 
accordance with Article III, Sec. 5(10) of the Constitution of North Carolina. 

(d) All management functions of a commission shall be performed by the 
head of the principal State department. Management functions shall include 
planning, organizing, staffing, directing, coordinating, reporting, and budget- 
mero lo. c..476; 8, 14°.¢.°1416.'s.'3) 1979, 2nd Sess.,’c. 1137; 5: 412° 1981 c. 
eee IOs. Coat. S. Jt loom GC. Of) s. Zak Logl C. 216. Ss oD 


§ 143B-15. Compensation of members of commissions. 


The salary of members of full-time commissions shall be set by the General 
Assembly upon recommendation of the Governor to be submitted as a part of 
his budget requests. (1973, c. 476, s. 15.) 


§ 143B-16. Appointment and removal of members of 
boards, councils and committees. 


Unless more restrictive qualifications are provided in this Chapter, the 
Governor shall appoint each member of a board, council, or committee on the 
basis of his interest in public affairs, good judgment, knowledge and ability in 
the field for which appointed, and with a view to providing diversity of interest 
and points of view in the membership. Unless other conditions are provided in 
the Executive Organization Act of 1973, any member of a board, council, or 
committee may be removed from office by the Governor for misfeasance, 
malfeasance, or nonfeasance. 

No member of a board, council, or committee may use his position to 
influence any election or the political activity of any person, and any such 
member who violates this paragraph may be removed from such office by the 
Governor, if such member was appointed by the Governor, or by the appointing 
authority, if such member was not appointed by the Governor. Nothing herein 
shall prohibit such member from publishing the fact of his membership in his 
own campaign for public office. (19738, c. 476, s. 16; 1981, c. 520, s. 2.) 


§ 143B-17. Commission investigations and orders. 


Unless otherwise provided for in the Executive Organization Act of 1973, any 
commission created by the Executive Organization Act of 1973 may order an 
investigation into areas of concern over which it has rule-making authority, 
and the head of the department required to give staff support to such 
commission shall render such reports and information as the commission may 
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require. In default of the production of information by the head of the principal 
department or any employee or agent thereof, the commission may seek the aid 
of the Wake County Superior Court to require the production of information as 
hereinafter provided. 

In proceedings before any commission or any hearing officer or member of 
the commission so authorized by the commission, if any person refuses to 
respond to a subpoena, or refuses to take the oath or affirmation as a witness 
or thereafter refuses to be examined or refuses to obey any lawful order of a 
commission contained in its decision rendered after hearing, the chairman of 
the commission may apply to the Superior Court of Wake County or to the 
superior court of the county where the proceedings are being held for an order 
directing that person to take the requisite action. Should any person willfully 
fail to comply with an order so issued, the court shall punish him as for 
contempt. (1973, c. 476, s. 17.) 


§ 143B-18: Repealed by Session Laws 1991, c. 418, s. 10. 


Cross References. — As to an agency’s 
exercise of its authority to adopt rules, see 
Article 2A of Chapter 150B, § 150B-18 et seq. 


§ 143B-19. Pending actions and proceedings. 


No action or proceeding pending at the time the Executive Organization Act 
of 1973 takes effect and brought by or against any State agency whose 
functions, powers, and duties are transferred by the Executive Organization 
Act of 1973 to a principal State department shall be affected by any provision 
of the Executive Organization Act of 1973, but the same may be prosecuted or 
defended in the name of the head of the principal State department. In all such 
actions and proceedings, the principal State department to which the func- 
tions, powers, and duties of a State agency have been transferred shall be 
Saat as a party upon appropriate application to the courts. (19738, c. 476, 
Sale 


§ 143B-20: Repealed by Session Laws 1991, c. 418, s. 10. 


Cross References. — As to an agency’s 
exercise of its authority to adopt rules, see 
Article 2A of Chapter 150B, § 150B-18 et seq. 


§ 143B-21. Affirmation of prior acts of abolished agencies. 


The abolition of certain agencies by the Executive Organization Act of 1973 


should not be construed as invalidating any lawful prior act of such agency. 
(1973, c. 476, s. 21)) 


§ 143B-22. Terms occurring in laws, contracts and other 
documents. 


Any reference or designation in any statute, contract, or other document 
pertaining to functions, powers, obligations, and duties of a State agency 
assigned by the Executive Organization Act of 1973 to a principal State 
department shall be deemed to refer to the principal State department or the 


hee the principal State department, as may be appropriate. (1973, c. 476, 
s¥225 
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§ 143B-23. Completion of unfinished business. 


Any business or other matter undertaken or commenced by any State agency 
or the commissioners or directors thereof, pertaining to or connected with the 
functions, powers, obligations, and duties hereby transferred to a principal 
State department, and pending on July 1, 1973, may be conducted and 
completed by the principal State department in the same manner and under 
the same terms and conditions and with the same effect as if conducted and 
completed by the State agency or commissioners and directors thereof. (1973, 
rg: Ay fee Pie ps 


§ 143B-24. Cooperative agreements. 


Except as otherwise provided by law, each principal State department may, 
with the approval of the Department of Administration, enter into cooperative 
agreements with the federal government, any state government, any agency of 
the State government, any local government of the State, jointly with any two 
or more, or severally, in carrying out its functions. (1973, c. 476, s. 24.) 


§ 1438B-25. Agencies not enumerated. 


Any agency not enumerated in the Executive Organization Act of 1973 but 
established or created by the General Assembly shall continue to exercise all 
its powers, duties, and functions subject to the provisions of Chapter 143A of 
the General Statutes of the State of North Carolina. (1973, c. 476, s. 25.) 


§ 143B-26. Constitutional references. 


All references to the Constitution of North Carolina in the Executive 
Organization Act of 1973 refer to the Constitution of North Carolina as 
effective July 1, 1973. (1973, c. 476, s. 26.) 


§ 143B-27: Repealed by Session Laws 1983, c. 717, s. 79. 


§ 143B-28. Goals of continuing reorganization. 


Structural reorganization of State government should be a continuing 
process, accomplished through careful executive and legislative appraisal of 
the placement of proposed new programs and coordination of existing pro- 
grams in response to changing emphases in public needs and should be 
consistent with the following goals: 

(1) The organization of State government should assure its responsive- 
ness to popular control. It is the goal of reorganization to improve the 
administrative capability of the executive to carry out these policies. 

(2) The organization of State government should aid communication 
between citizens and government. It is the goal of reorganization 
through coordination of related programs in function-oriented depart- 
ments to improve public understanding of government programs and 
policies and to improve the relationships between citizens and admin- 
istrative agencies. 

(3) The organization of State government should assure efficient and 
effective administration of the policies established by the General 
Assembly. It is the goal of reorganization to promote efficiency and 
effectiveness by improving the management and coordination of State 
services and by eliminating ineffective, overstaffed, obsolete or over- 
lapping activities. (1973, c. 476, s. 28.) 
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§ 143B-29: Reserved for future codification purposes. 
Part 2. Governor’s Administrative Rules Review Commission. 


§§$ 143B-29.1 through 143B-29.5: Repealed by Session Laws 1985, c. 
746, s. 7. 


Part 3. Rules Review Commission. 


§ 143B-30: Repealed by Session Laws 1991, c. 418, s. 5. 


Cross References. — As to an agency’s 
exercise of its authority to adopt rules, see 
Article 2A of Chapter 150B, § 150B-18 et seq. 


§ 143B-30.1. Rules Review Commission created. 


(a) The Rules Review Commission is created. The Commission shall consist 
of 10 members to be appointed by the General Assembly, five upon the 
recommendation of the President Pro Tempore of the Senate, and five upon the 
recommendation of the Speaker of the House of Representatives. These 
appointments shall be made in accordance with G.S. 120-121, and vacancies in 
these appointments shall be filled in accordance with G.S. 120-122. Except as 
provided in subsection (b) of this section, all appointees shall serve two-year 
terms. 

(b) In 1990, two of the appointments made by the General Assembly upon 
the recommendation of the President of the Senate shall expire June 30, 1991, 
and two shall expire June 30, 1992. In 1990, two of the appointments made by 
the General Assembly upon the recommendation of the Speaker of the House 
of Representatives shall expire June 30, 1992, and two shall expire June 30, 
1993. Subsequent terms shall be for two years. 

(c) Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, ineligibility, death, or disability of any member shall be 
for the balance of the unexpired term. The chairman shall be elected by the 
Commission, and he shall designate the times and places at which the 
Commission shall meet. The Commission shall meet at least once a month. A 
quorum of the Commission shall consist of six members of the Commission. 
The Commission is an independent agency under Article III, Section 11 of the 
Constitution. 

(d) Members of the Commission who are not officers or employees of the 
State shall receive compensation of two hundred dollars ($200.00) for each day 
or part of a day of service plus reimbursement for travel and subsistence 
expenses at the rates specified in G.S. 138-5. Members of the Commission who 
are officers or employees of the State shall receive reimbursement for travel 
and subsistence at the rate set out in G.S. 138-6. 

(e) Any other provision of the General Statutes notwithstanding, the 
appointment of employees of the Commission shall be made by the Commis- 
sion. Nothing in this Article shall be construed to exempt employees of the 
Commission from the State Personnel Act. 

(f) The Commission shall prescribe procedures and forms to be used in 
submitting rules to the Commission for review. The Commission may have 
computer access to the North Carolina Administrative Code to enable the 
Commission and its staff to view and copy rules in the Code. (1985 (Reg. Sess., 
1986), c. 1028, s. 32; 1987 (Reg. Sess., 1988), c. 1111, s. 2; 1989, c. 35, s. 2; 1989 
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(Reg. Sess., 1990), c. 1038, s. 18; 1991, c. 418, s. 11; 1991 (Reg. Sess., 1992), c. 
1030, s. 43; 1995, c. 490, s. 48; 1997-495, s. 90(a), (b).) 


Editor’s Note. — Session Laws 1997-495, s. 
90(c), effective September 11, 1997, provides 


that the initial appointments authorized by s. 
90 are for terms expiring June 30, 1999. 


OPINIONS OF ATTORNEY GENERAL 


Power to Delay Effective Date of Agency 
Rules Probably Violates This Section. — 
An act vesting in the Administrative Rules 
Review Commission (ARRC), a commission ap- 
pointed by the General Assembly, the power to 
delay indefinitely the effective date of duly- 
adopted agency rules which it deems in excess 
of statutory authority would likely be held to 


violate this section by vesting the ARRC with 
judicial powers reserved to the court and with 
supreme legislative powers reserved to the 
General Assembly. See opinion of Attorney Gen- 
eral to Henson P. Barnes, President Pro 
Tempore, Senate, — N.C.A.G. — (February 25, 
1991). 


§ 143B-30.2. Purpose of Commission. 


The Rules Review Commission reviews administrative rules in accordance 
with Chapter 150B of the General Statutes. (1985 (Reg. Sess., 1986), c. 1028, 
§.82:-1987, c..285, ss. 1-5; 1991, c..418, s.-12.) 


Cross References. — As to an agency’s 
exercise of its authority to adopt rules, see 
Article 2A of Chapter 150B, § 150B-18 et seq. 


OPINIONS OF ATTORNEY GENERAL 


Delegation of Power to Delay Effective 
Date of Agency Rules Probably Violates 
This Section. — An act vesting in the Admin- 
istrative Rules Review Commission (ARRC), a 
commission appointed by the General Assem- 
bly, the power to delay indefinitely the effective 
date of duly adopted agency rules which it 
deems in excess of statutory authority would 


likely be held to violate this section by vesting 
the ARRC with judicial powers reserved to the 
court and with supreme legislative powers re- 
served to the General Assembly. See opinion of 
Attorney General to Henson P. Barnes, Presi- 
dent Pro Tempore, Senate, 60 N.C.A.G. 70 
(1991). 


§ 143B-30.3: Repealed by Session Laws 1991, c. 418, s. 5. 


Cross References. — As to an agency’s 
exercise of its authority to adopt rules, see 
Article 2A of Chapter 150B, § 150B-18 et seq. 


§ 143B-30.4. Evidence. 


Evidence of the Commission’s failure to object to and delay the filing of a rule 
or its part shall be inadmissible in all civil or criminal trials or other 
proceedings before courts, administrative agencies, or other tribunals. (1985 


(Reg. Sess., 1986), c. 1028, s. 32.) 


§§ 143B-31 through 143B-48: Reserved for future codification. 
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ARTICLE 2. 


Department of Cultural Resources. 


Part 1. General Provisions. 


§ 148B-49. Department of Cultural Resources — creation, 
powers and duties. 


There is hereby created a department to be known as the “Department of 
Cultural Resources,” with the organization, duties, functions, and powers 
defined in the Executive Organization Act of 1973. (1978, c. 476, s. 29.) 


Editor’s Note. — Session Laws 2000-138, s. 
17.1, effective July 1, 2000, provides: “(a) There 
is hereby established the 1898 Wilmington 
Race Riot Commission. The Commission shall 
be located within the Department of Cultural 
Resources. 

“(b) The purpose of the Commission shall be 
to develop a historical record of the 1898 
Wilmington Race Riot. In developing such a 
record, the Commission shall gather informa- 
tion, including oral testimony from descen- 
dants of those affected by the riot or others, 
examine documents and writings, and other- 
wise take such actions as may be necessary or 
proper inaccurately identifying information 
having historical significance to the 1898 
Wilmington Race Riot, including the economic 
impact of the riot on African-Americans in this 
State. 

“(¢) The Commission shall consist of 13 mem- 
bers, each of whom shall serve a two-year term. 
Commission members shall be appointed on or 
before September 1, 2000, as follows: 

“(1) The President Pro Tempore of the Senate 
shall appoint three members. 

“(2) The Speaker of the House of Representa- 
tives shall appoint three members. 

“(3) The Governor shall appoint three public 
members, one of whom shall be a historian. 

“(4) The Mayor and City Council of the City of 
Wilmington shall appoint two members. 

“(5) The New Hanover County Commission- 
ers shall appoint two members. 

“The Commission shall terminate on December 
31, 2002. 

“(d) A vacancy shall be filled in the same 
manner as the original appointment, except 
that all unexpired terms in seats appointed by 
the General Assembly shall be filled in accor- 
dance with G.S. 120-122. Appointees to fill 
vacancies shall serve the remainder of the 
unexpired term and until their successors have 
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been duly appointed and qualified. 

“(e) The Commission may remove any of its 
members for neglect of duty, incompetence, or 
unprofessional conduct. A member subject to 
disciplinary proceedings shall be disqualified 
from participating in the official business of the 
Commission until the charges have been re- 
solved. 

“(f) Members of the Commission shall not 
receive per diem or reimbursement for travel or 
subsistence. 

“(¢) The Commission’s officers shall consist of 
two cochairs, a vice-chair, and other officers 
deemed necessary by the Commission to carry 
out the purposes of this Article. The President 
Pro Tempore of the Senate and the Speaker of 
the House of Representatives shall appoint the 
cochairs of the Commission. All other officers 
shall be elected by the Commission. All officers 
shall serve for two-year terms and shall serve 
until their successors are elected and qualified. 

“(h) The Commission shall meet. at least 
quarterly to conduct business as authorized in 
subsection (b) of this section. A majority of 
Commission members shall constitute a quo- 
rum. 

“) The Department of Cultural Resources 
shall provide necessary clerical and adminis- 
trative support services to the Commission. 

“j) The Commission may submit to the Gen- 
eral Assembly an interim report of its findings 
and recommendations. The Commission shall 
submit to the General Assembly a final report 
of its findings and recommendations no later 
than December 31, 2002. The final report may 
include suggestions for a permanent marker or 
memorial of the riot and whether to designate 
the event as a historic site.” 

Session Laws 2000-138, s. 17.2 directs the 
Department of Cultural Resources to support 
the activities of the 1898 Wilmington Race Riot 
Commission. 
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§ 143B-50. Duties of the Department. 


It shall be the duty of the Department to provide the necessary management, 
development of policy and establishment and enforcement of standards for the 
furtherance of resources, services and programs involving the arts and the 
historical and cultural aspects of the lives of the citizens of North Carolina. 
(1973, c. 476, s:.30.) 


§ 143B-51. Functions of the Department. 


(a) The functions of the Department of Cultural Resources shall comprise, 
except as otherwise expressly provided by the Executive Organization Act of 
1973 or by the Constitution of North Carolina, all executive functions of the 
State in relation to the development and preservation of libraries, historical 
records, sites and property, and of an appreciation of art and music and further 
including those prescribed powers, duties, and functions enumerated in Article 
17 of Chapter 143A of the General Statutes of this State. 

(b) All such functions, powers, duties, and obligations heretofore vested in 
any agency enumerated in Article 17 of Chapter 143A of the General Statutes 
are hereby transferred to and vested in the Department of Cultural Resources 
except as otherwise provided by the Executive Organization Act of 1973. They 
shall include, by way of extension and not of limitation, the functions of: 

(1) The Secretary and Department of Art, Culture and History; 

(2) The State Department of Archives and History; 

(3) The North Carolina Advisory Council on Historic Preservation; 

(4) The North Carolina State Library; 

(5) The Interstate Library Compact; 

(6) The North Carolina Museum of Art; 

(7) The North Carolina State Art Society, Inc.; 

(8) The North Carolina Symphony Society, Inc.; 

(9) The State Art Museum Building Commission; 

(10) The Library Certification Board; 

(11) The Tryon Palace Commission; 

(12) The North Carolina Arts Council; 

(13) The U.S.S. North Carolina Battleship Commission; 

(14) The Memorials Commission; 

(15) The Commission to Promote Plans for the Celebration of the Four 
Hundredth Anniversary of the Landing of Sir Walter Raleigh’s Colony 
on Roanoke Island; 

(16) The Executive Mansion Fine Arts Commission; 

(17) The North Carolina American Revolution Bicentennial Commission; 

(18) The North Carolina Awards Commission; 

(19) The Tobacco Museum Board; 

(20) The Roanoke Island Historical Association, Inc.; 

(21) The Sir Walter Raleigh Memorial Commission; 

(22) The Governor Richard Caswell Memorial Commission; 

(23) The Historic Swansboro Commission; 

(24) The Edenton Historical Commission; 

(25) The Historic Bath Commission; 

(26) The Historic Hillsborough Commission; 

(27) The John Motley Morehead Memorial Commission; 

(28) The Historic Murfreesboro Commission; 

(29) The Charles B. Aycock Memorial Commission; 

(30) The Frying Pan Lightship Marine Museum Commission; 

(31) The Guilford County Bicentennial Commission; 

(32) The Daniel Boone Memorial Commission; 
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(33) The Bennett Place Memorial Commission; 

(34) The Durham-Orange Historical Commission; 

(35) The Pitt County Historical Commission; 

(36) The Transylvania County Historical Commission; 

(37) The Lenoir County Historical and Patriotic Commission; 
(38) The Raleigh Historic Sites Commission; and 

(39) The Stonewall Jackson Memorial Fund. (1973, c. 476, s. 31.) 


Cross References. — As to allotments from Editor’s Note. — Article 17 of Chapter 
the Contingency and Emergency Fund of the 143A, referred to in this section, was repealed 
State to outdoor historical dramas, see § 143- by Session Laws 1978, c. 476, which enacted 
204.8. this Chapter. 


§ 143B-52. Head of the Department. 


The Secretary of Cultural Resources shall be the head of the Department. 
(1973) C476; 8% 329) 


§ 143B-53. Organization of the Department. 


The Department of Cultural Resources shall be organized initially to include 
the Art Commission, the Art Museum Building Commission, the North 
Carolina Historical Commission, the Tryon Palace Commission, the U.S.S. 
North Carolina Battleship Commission, the Sir Walter Raleigh Commission, 
the Executive Mansion Fine Arts Committee, the American Revolution Bicen- 
tennial Committee, the North Carolina Awards Committee, the America’s Four 
Hundredth Anniversary Committee, the North Carolina Arts Council, the 
Public Librarian Certification Commission, the State Library Commission, the 
North Carolina Symphony Society, Inc., the North Carolina Art Society, and 
the Division of the State Library, the Division of Archives and History, the 
Division of the Arts, and such other divisions as may be established under the 
provisions of the Executive Organization Act of 1973. (19738, c. 476, s. 33; 1981, 
c.918, sic.) 


Part 2. Art Commission. 


§§ 143B-54 through 143B-57: Repealed by Session Laws 1979, 2nd 
Session, c. 1306, s. 5. 


Cross References. — For present provi- 
sions as to the administration of the North 
Carolina Museum of Art, see § 140-5.12 et seq. 


Part 3. Art Museum Building Commission. 


§§ 143B-58 through 143B-61.1: Repealed by Session Laws 2000-140, 
s. 78, effective July 21, 2000. 


Part 4. North Carolina Historical Commission. 


§ 148B-62. North Carolina Historical Commission — cre- 
ation, powers and duties. 


There is hereby created the North Carolina Historical Commission of the 
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Department of Cultural Resources to give advice and assistance to the 
Secretary of Cultural Resources and to promulgate rules and regulations to be 
followed in the acquisition, disposition, preservation, and use of records, 
artifacts, real and personal property, and other materials and properties of 
historical, archaeological, architectural, or other cultural value, and in the 
extension of State aid to other agencies, counties, municipalities, organiza- 
tions, and individuals in the interest of historic preservation. 

(1) The Historical Commission shall have the following powers and 

duties: 

_a. To advise the Secretary of Cultural Resources on the scholarly 
editing, writing, and publication of historical materials to be 
issued under the name of the Department; 

b. To evaluate and approve proposed nominations of historic, archae- 
ological, architectural, or cultural properties for entry on the 
National Register of Historic Places; 

c. To evaluate and approve the State plan for historic preservation as 
provided for in Chapter 121; 

d. To evaluate and approve historic, archaeological, architectural, or 
cultural properties proposed to be acquired and administered by 
the State; 

e. To evaluate and prepare a report on its findings and recommenda- 
tions concerning any property not owned by the State for which 
State aid or appropriations are requested from the Department of 
Cultural Resources, and to submit its findings and recommenda- 
tions in accordance with Chapter 121; 

f. To serve as an advisory and coordinative mechanism in and by 
which State undertakings of every kind that are potentially 
harmful to the cause of historic preservation within the State 
may be discussed, and where possible, resolved, particularly by 
evaluating and making recommendations concerning any State 
undertaking which may affect a property that has been entered 
on the National Register of Historic Places as provided for in 
Chapter 121 of the General Statutes of North Carolina; 

g. To exercise any other powers granted to the Commission by 
provisions of Chapter 121 of the General Statutes of North 
Carolina; 

h. To give its professional advice and assistance to the Secretary of 
Cultural Resources on any matter which the Secretary may refer 
to it in the performance of the Department’s duties and respon- 
sibilities provided for in Chapter 121 of the General Statutes of 
North Carolina; 

i. To serve as a search committee to seek out, interview, and recom- 
mend to the Secretary of Cultural Resources one or more experi- 
enced and professionally trained historian(s) for either the posi- 
tion of Director of the Division of Archives and History or the 
position of the Director of the North Carolina Museum of History 
Division when a vacancy occurs, and to assist and cooperate with 
the Secretary in periodic reviews of the performance of the 
Directors and the Divisions; and 

j. To assist and advise the Secretary of Cultural Resources and the 
Director of the Division of Archives and History, and the Director 
of the North Carolina Museum of History Division in the devel- 
opment and implementation of plans and priorities for the State’s 
historical programs. | 

(2) The Historical Commission shall have the power and duty to establish 
standards and provide rules and regulations as follows: 
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a. For the acquisition and use of historical materials suitable for 
acceptance in the North Carolina Division of Archives and His- 
tory or the North Carolina Museum of History Division; 

b. For the disposition of public records under provisions of Chapter 
121 of the General Statutes of North Carolina; and 

c. For the certification of records in the North Carolina State Archives 
as provided in Chapter 121 of the General Statutes of North 
Carolina; 

d. For the use by the public of historic, architectural, archaeological, 
or cultural properties as provided in Chapter 121 of the General 
Statutes of North Carolina; 

e. For the acquisition of historic, archaeological, architectural, or 
cultural properties by the State; 

f. For the extension of State aid or appropriations through the 
Department of Cultural Resources to counties, municipalities, 
organizations, or individuals for the purpose of historic preserva- 
tion or restoration; and 

fl. For the extension of State aid or appropriations through the 
Department of Cultural Resources to nonstate-owned nonprofit 
history museums; 

g. For qualification for grants-in-aid or other assistance from the 
federal government for historic preservation or restoration as 
provided in Chapter 121 of the General Statutes of North Caro- 
lina. This section shall be construed liberally in order that the 
State and its citizens may benefit from such grants-in-aid. 

(3) The Commission shall adopt rules and regulations consistent with the 
provisions of this section. All current rules and regulations heretofore 
adopted by the Executive Board of the State Department of Archives 
and History, the Historic Sites Advisory Committee, the North Caro- 
lina Advisory Council on Historical Preservation, the Executive Man- 
sion Fine Arts Commission, and the Memorials Commission shall 
remain in full force and effect unless and until repealed or superseded 
by action of the Historical Commission. All rules and regulations 
adopted by the Commission shall be enforced by the Department of 
Cultural Resources. (1973, c. 476, s. 44; 1977, c. 513, s. 2; 1979, c. 861, 
s. 6; 1985 (Reg. Sess., 1986), c. 1014, s. 171(f); 1997-411, ss. 1-3.) 


§ 143B-63. Historical Commission — members; selection; 
quorum; compensation. 


The Historical Commission of the Department of Cultural Resources shall 
consist of 11 members appointed by the Governor. 

The members of the North Carolina Historical Commission shall include the 
members of the existing North Carolina Historical Commission who shall 
serve for a period equal to the remainder of their current terms on the 
Commission, plus four additional appointees of the Governor, two of whose 
appointments shall expire March 31, 1979, and two of whose appointments 
shall expire March 31, 1981. At the end of the respective terms of office of the 
members, their successors shall be appointed for terms of six years and until 
their successors are appointed and qualify. Of the members, at least five shall 
have professional training or experience in the fields of archives, history, 
historic preservation, historic architecture, archaeology, or museum adminis- 
tration, including at least three currently involved in the teaching of history at 
the college or university level or in administering archives or historical 
collections or programs. Any appointment to fill a vacancy on the Commission 
created by resignation, dismissal, death, or disability of a member shall be for 
the balance of the unexpired term. 
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The Governor shall have the power to remove any member of the Commis- 
sion from office for misfeasance, malfeasance or nonfeasance according to the 
provisions of G.S. 143B-13 of the Executive Organization Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 45; 1977, c. 513, s. 1.) 


§ 143B-64. Historical Commission — officers. 


The Historical Commission shall have a chairman and a vice-chairman. The 
chairman shall be designated by the Governor from among the members of the 
Commission to serve as chairman at the pleasure of the Governor. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1973, c. 476, s. 46.) 


§ 143B-65. Historical Commission — regular and special 
meetings. 


The Historical Commission shall meet at least twice per year and may hold 
special meetings at any time and place within the State at the call of the 
chairman or upon the written request of at least four members. (1973, c. 476, 
s. 42.) 


Part 5. Archaeological Advisory Committee. 


§ 143B-66: Repealed by Session Laws 1985 (Regular Session, 1986), c. 
1028, s. 10. 


Part 6. Public Librarian Certification Commission. 


§ 143B-67. Public Librarian Certification Commission — 
creation, powers and duties. 


There is hereby created the Public Librarian Certification Commission of the 
Department of Cultural Resources with the power and duty to adopt rules and 
regulations to be followed in the certification of public librarians. The Com- 
mission is authorized to establish and require written examinations for 
certified public librarian applicants. 

The Commission shall adopt such rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations consistent with the 
provisions of this Chapter heretofore adopted by the Library Certification 
Board shall remain in full force and effect unless and until repealed or 
superseded by action of the Public Librarian Certification Commission. All 
rules and regulations adopted by the Commission shall be enforced by the 
Department of Cultural Resources. (1973, c. 476, s. 49; 1981 (Reg. Sess., 1982), 
c. 1359, 8. 4.) 
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§ 143B-68. Public Librarian Certification Commission — 
members; selection; quorum; compensation. 


The Public Librarian Certification Commission of the Department of Cul- 
tural Resources shall consist of five members as follows: (i) the chairman of the 
North Carolina Association of Library Trustees, (i1) the chairman of the public 
libraries section of the North Carolina Library Association, (111) an individual 
named by the Governor upon the nomination of the North Carolina Library 
Association, (iv) the dean of a State or regionally accredited graduate school of 
librarianship in North Carolina appointed by the Governor and (v) one 
member at large appointed by the Governor. 

The members shall serve four-year terms or while holding the appropriate 
chairmanships. Any appointment to fill a vacancy created by the resignation, 
dismissal, death or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Commis- 
sion from office for misfeasance, malfeasance, and nonfeasance according to 
the provisions of G.S. 143B-13 of the Executive Organization Act of 1973. 

The members of the Commission shall receive per diem, and necessary 
travel expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of the Department through the regular staff of the Depart- 
ment. (1973, c. 476, s. 50.) 


§ 143B-69. Public Librarian Certification Commission — 
officers. 


The Public Librarian Certification Commission shall have a chairman and a 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1973, c. 476, s. 51.) 


§ 1438B-70. Public Librarian Certification Commission — 
regular and special meetings. 


The Public Librarian Certification Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
State at the call of the chairman or upon the written request of at least three 
members. (1978, c. 476, s. 52.) 


Part 7. Tryon Palace Commission. 


§ 143B-71. Tryon Palace Commission — creation, powers 
and duties. 


There is hereby created the Tryon Palace Commission of the Department of 
Cultural Resources with the power and duty to adopt, amend and rescind rules 
and regulations concerning the restoration and maintenance of the Tryon 
Palace complex, and such other powers and duties as provided in Article 2 of 
Chapter 121 of the General Statutes of North Carolina. (1973, c. 476, s. 54.) 
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§ 143B-72. Tryon Palace Commission — members; selec- 
tion; quorum; compensation. 


The Tryon Palace Commission of the Department of Cultural Resources 
shall consist of the following members: 25 voting members appointed by the 
Governor, nonvoting members emeriti appointed by the Governor, and five 
voting ex officio members as provided in this section. 

The Governor shall appoint 25 voting members. The terms of the initial 
members shall be staggered as follows: Nine of the members shall be appointed 
to serve four-year terms, eight of the members shall be appointed to serve 
three-year terms, and eight of the members shall be appointed to serve 
two-year terms. At the end of the respective terms of office of the initial 
appointed members of the Commission, the appointments of their successors, 
with the exception of ex officio members and members emeriti, shall be for 
terms of four years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Commission shall be for the balance of the 
unexpired term. The Governor shall designate the chair of the Tryon Palace 
Commission. The other officers of the Tryon Palace Commission shall be 
elected by the members of the Tryon Palace Commission. 

The Governor may also appoint any person who has previously served on the 
Tryon Palace Commission with distinction to the Commission as a member 
emeritus. A person appointed as a member emeritus shall be deemed a lifetime 
member of the Commission and shall serve as a nonvoting member. 

In addition to the members who are appointed by the Governor, the Attorney 
General, the Secretary of Cultural Resources or the Secretary’s designee, the 
mayor of the City of New Bern, the Dean of the College of Arts and Sciences at 
East Carolina University, and the chairman of the Board of County Commis- 
sioners of Craven County shall serve as voting ex officio members of said 
Commission. The provisions of the Executive Organization Act of 1973 per- 
taining to the residence of members of commissions shall not apply to the 
Tryon Palace Commission. 

A majority of the voting members of the Commission shall constitute a 
quorum for the transaction of business. 

The members of the Commission shall serve without pay and without 
expense allowance. (1978, c. 476, s. 55; 1977, c. 771, s. 4; 1979, c. 151, s. 1; 1993, 
oie 025 eye peal Op, 


Part 8. U.S.S. North Carolina Battleship Commission. 


§ 143B-73. U.S.S. North Carolina Battleship Commission 
— creation, powers and duties. 


There is hereby created the U.S.S. North Carolina Battleship Commission of 
the Department of Cultural Resources with the power and duty to adopt, 
amend, and rescind rules and regulations under and not inconsistent with the 
laws of this State necessary in carrying out the provisions and purposes of this 
Part. 

(1) The U.S.S. North Carolina Battleship Commission is authorized and 
empowered to adopt such rules and regulations not inconsistent with 
the management responsibilities of the Secretary of the Department 
provided by Chapter 143A of the General Statutes and laws of this 
State and this Chapter that may be necessary and desirable for the 
operation and maintenance of the U.S.S. North Carolina as a perma- 
nent memorial and exhibit commemorating the heroic participation of 
the men and women of North Carolina in the prosecution and victory 
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of the Second World War and for the faithful performance and 
fulfillment of its duties and obligations. 

(2) The U.S.S. North Carolina Battleship Commission shall have the 
power and duty to establish standards and adopt rules and regula- 
tions: (i) establishing and providing for a proper charge for admission 
to the ship; and (11) for the maintenance and operation of the ship as 
a permanent memorial and exhibit. 

(3) The Commission shall adopt rules and regulations consistent with the 

provisions of this Chapter. (1973, c. 476, s. 57; 1977, c. 741, s. 3.) 


§ 143B-73.1. U.S.S. North Carolina Battleship Commission 
— duties. 


The Commission shall have the further duty and authority to select an 
appropriate site for the permanent berthing of the Battleship U.S.S. North 
Carolina, taking into consideration factors including, but not limited to, the 
accessibility, location in relation to roads and highways, scenic attraction, 
protection from hazards of weather, fire and sea, cost of site and berthing, 
cooperation of local governmental authorities in securing, equipping, and 
maintaining appropriate areas surrounding the site, and others which may 
affect the suitability of such site for establishment of the ship as a permanent 
memorial and exhibit; to accept gifts, grants, and donations for the purposes of 
this Article; to transport to, and berth the ship at the site; to ready the ship for 
visitation by the public; to establish and provide for a proper charge for 
admission to the ship, and for safekeeping of funds; to maintain and operate 
the ship as a permanent memorial and exhibit; to acquire property, both real 
and personal, with the approval of the Governor and the Council of State, and 
to accept donations of property, both real and personal, from any source; to 
establish, supervise, manage and maintain in New Hanover County with the 
approval and assistance of the Department of Cultural Resources exhibits, 
dramas, cultural activities, museums, and records pertaining to the marine 
and naval history of the State of North Carolina and the United States of 
America; to identify, preserve and protect properties having historical, marine 
and naval significance to New Hanover County, the State, its communities and 
counties and the nation; to establish and provide for a proper charge for 
admission to all properties maintained and operated by the Commission in 
New Hanover County; to otherwise provide in carrying out its duties for the 
establishment of appropriate activities to encourage interest in the marine and 
naval history of North Carolina; to perpetuate the memory of North Carolin- 
ians who gave their lives in the course of World War II and in the events in 
which the battleship was a participant, and to allocate funds for the fulfillment 
of the duties and authority herein provided as may be necessary and appro- 
priate for the purpose of this Article. (1961, c. 158; 1977, c. 741, ss. 1, 8.) 


Editor’s Note. — This section was formerly 
§ 143-366. It was amended and recodified as 
§ 143B-73.1 by Session Laws 1977, c. 741. 


§ 143B-74. U.S.S. North Carolina Battleship Commission 
— members; selection; quorum; compensation. 


The U.S.S. North Carolina Battleship Commission of the Department of 
Cultural Resources shall consist of 18 members including the Secretary of 
Cultural Resources and the Secretary of Commerce who shall serve as voting 
ex officio members. The members of the Commission appointed for terms to 
end in 1991 shall serve for an additional two-year period. At the end of the 
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respective terms of office of the members of the Commission serving in 1991, 
their successors shall be appointed for terms of four years and until their 
successors are appointed and qualify. Any appointment to fill a vacancy on the 
Commission created by the resignation, dismissal, death, or disability of a 
member shall be for the balance of the unexpired term. The provisions of the 
Executive Organization Act of 1973 pertaining to the residence of members of 
commissions shall not apply to the U.S.S. North Carolina Battleship Commis- 
sion. 

The Governor shall have the power to remove any member of the Commis- 
sion from office for misfeasance, malfeasance, or nonfeasance in accordance 
with the provisions of G.S. 148B-13 of the Executive Organization Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. The Governor shall designate from among the members of the 
Commission a chairman, vice-chairman and treasurer. The Secretary of 
Cultural Resources or his designee shall serve as Secretary of the Commission. 
The Commission shall meet at least twice annually upon the call of the 
chairman, the Secretary of Cultural Resources, or any seven members of the 
Commission. (1973, c. 476, s. 58; 1977, c. 741, s. 4; 1991, c. 73, s. 1; 1991 (Reg. 
Sess., 1992), c. 959, s. 39.) 


§ 143B-74.1. U.S.S. North Carolina Battleship Commission 
— funds. 


The Commission shall establish and maintain a “Battleship Fund” composed 
of the moneys which may come into its hands from admission or inspection 
fees, gifts, donations, grants, or bequests, which funds will be used by the 
Commission to pay all costs of maintaining and operating the ship for the 
purposes herein set forth. The Commission shall maintain books of accounting 
records concerning revenue derived and all expenses incurred in maintaining 
and operating the ship as a public memorial. The operations of the Commission 
shall be subject to the oversight of the State Auditor pursuant to Article 5A of 
Chapter 147 of the General Statutes. The Commission shall establish a reserve 
fund in. an amount to be determined by the Secretary of Cultural Resources to 
be maintained and used for contingencies and emergencies beyond those 
occurring in the course of routine maintenance and operation, and may 
authorize the deposit of this reserve fund in a depository to be selected by the 
Treasurer of North Carolina. (1961, c. 158; 1977, c. 741, ss. 2, 8; 1983, c. 9138, 
s. 40.) 


Editor’s Note. — This section was formerly 
§ 143-367. It was amended and recodified as 
§ 143B-74.1 by Session Laws 1977, c. 741. 


§ 143B-74.2. U.S.S. North Carolina Battleship Commission 
— employees. 


The Department of Cultural Resources is hereby authorized to hire laborers, 
artisans, caretakers, stenographic and administrative employees, and other 
personnel, in accordance with the provisions of the State Personnel Act, as may 
be necessary in carrying out the purposes and provisions of this Article, and to 
maintain the ship in a clean, neat, and attractive condition satisfactory for 
exhibition to the public. Employees shall be residents of the State of North 
Carolina except as may, in emergency conditions, be necessary for the 
procurement of specially trained or specially skilled employees. Any materials 
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used for any purpose in maintaining and operating the ship for the purposes of 
this Article shall be, insofar as practicable, North Carolina materials. (1961, c. 
158; 1975, c. 879, s. 46; 1977, c. 741, ss. 6, 8.) 


Editor’s Note. — This section was formerly 
§ 143-368. It was amended and recodified as 
§ 143B-74.2 by Session Laws 1977, c. 741. 


§ 1438B-74.3. U.S.S. North Carolina Battleship Commission 
— employees not to have interest. | 


It shall be unlawful for any member of the Commission to charge, receive, or 
obtain, directly or indirectly, any fee, commission, retainer or brokerage other 
than established salaries to be fixed by the Commission, and no member of the 
Commission shall have any interest in any land, materials, commissions or 
contracts sold to or made with the Commission, or with any member thereof. 
Violation of any provisions of this section shall be a Class 2 misdemeanor. 
(1961, c. 158; 1977, c. 741, ss. 7, 8; 1993, c. 539, s. 1037; 1994, Ex. Sess., c. 24, 
s. 14(c).) 


Editor’s Note. — This section was formerly 
§ 143-369. It was amended and recodified as 
§ 148B-74.3 by Session Laws 1977, c. 741. 


Part 9. Sir Walter Raleigh Commission. 


§§ 143B-75 through 143B-78: Repealed by Session Laws 1979, c. 504, 
Sab 


Part 10. Executive Mansion Fine Arts Committee. 


§ 143B-79. Executive Mansion Fine Arts Committee — cre- 
ation, powers and duties. 


There is hereby created the Executive Mansion Fine Arts Committee. The 
Executive Mansion Fine Arts Committee shall have the following functions 
and duties: : : 

(1) To advise the Secretary of Cultural Resources on the preservation and 
maintenance of the Executive Mansion located at 200 North Blount 
Street, Raleigh, North Carolina; 

(2) To encourage gifts and objects of art, furniture and articles of historical 
value for furnishing the Executive Mansion, and advise the Secretary 
of Cultural Resources on major changes in the furnishings of the 
Mansion; 

(3) To make recommendations to the Secretary of Cultural Resources 
concerning major renovations necessary to preserve and maintain the 
structure; 

(4) To aid the Secretary of Cultural Resources in keeping a complete list 
of all gifts and articles received together with their history and value; 

(5) No gifts or articles shall be accepted for the Executive Mansion 
without the approval of the Committee; and 

(6) The Committee shall advise the Secretary of Cultural Resources upon 
any matter the Secretary may refer to it. 

(7) The Committee may dispose of property held in the Executive Mansion 
after consultation with a review committee comprised of one person 
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from the Executive Mansion Fine Arts Committee, appointed by its 
chairman; one person from the Department of Administration ap- 
pointed by the Secretary of Administration; and two qualified profes- 
sionals from the Department of Cultural Resources, Division of 
Archives and History, appointed by the Secretary of Cultural Re- 
sources. Upon request of the Executive Mansion Fine Arts Committee, 
the review committee will view proposed items for disposition and 
make a recommendation to the North Carolina Historical Commission 
who will make a final decision. The Historical Commission must 
consider whether the disposition is in the best interest of the State of 
North Carolina. If such property is sold, (i) if the records with regard 
to the property reflect that it was acquired by the State by gift or 
devise the net proceeds of each such sale shall be deposited in the 
State Treasury to the credit of the Executive Mansion, Special Fund, 
and shall be used only for the purchase, conservation, restoration or 
repair of other property for use in the Executive Mansion and; (ii) if 
the records with regard to the property reflect that the property was 
acquired by the State by purchase with appropriated funds or do not 
show the manner of acquisition, the net proceeds of such sale shall be 
deposited in the General Fund. (1973, c. 476, s. 65; 1983, c. 632, s. 1; 
PSST MG, aT) 


§ 143B-80. Executive Mansion Fine Arts Committee — 
members; selection; quorum; compensation. 


The Executive Mansion Fine Arts Committee shall consist of 16 members 
appointed by the Governor. The initial members of the Committee shall be the 
appointed members of the present Executive Mansion Fine Arts Commission 
who shall serve for a period equal to the remainder of their current terms on 
the Executive Mansion Fine Arts Commission, four of whose appointments 
expire June 30, 1973, four of whose appointments expire June 30, 1974, four of 
whose appointments expire June 30, 1975, and four of whose appointments 
expire June 30, 1976. At the end of the respective terms of office of the initial 
members, the appointments of their successors shall be for terms of four years 
and until their successors are appointed and qualify. Any appointment to fill a 
vacancy on the Committee created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

f A majority of the Committee shall constitute a quorum for the transaction of 
usiness. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 66.) 


§ 143B-80.1. Regular and special meetings. 


The Executive Mansion Fine Arts Committee shall meet at least twice per 
year and may hold special meetings at any time and place within the State at 
the call of the chairman or upon the written request of at least five members. 

Whenever a member shall fail, except for ill health or other valid reason, to 
be present for two successive regular meetings of the Board, his place as a 
member shall be deemed vacant. (1983, c. 632, s. 2.) 
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§§ 143B-80.2 through 143B-80.4: Reserved for future codification 


purposes. 
Part 10A. State Capitol Preservation Act. 


§§ 143B-80.5 through 143B-80.14: Repealed by Session Laws 1995, 
c. 507, s. 12(a). us 


Part 11. American Revolution Bicentennial Committee. 
8§ 143B-81, 143B-82: Repealed by Session Laws 1979, c. 504, s. 2. | 
Part 12. North Carolina Awards Committee. — 


§ 143B-83. North Carolina Awards Committee — creation, 
powers and duties. 


There is hereby created the North Carolina Awards Committee with the duty 
to advise the Secretary of Cultural Resources on the formulation and admin- 
istration of the program governing North Carolina awards and on the selection 
of a committee in each award area to choose the recipients. 

The Committee shall advise the Secretary of the Department upon any 
matter the Secretary may refer to it. (1973, c. 476, s. 71; 1979, c. 504, s. 2; 1983 
(Reg. Sess., 1984), c. 995, s. 22.) 


§ 143B-84. North Carolina Awards Committee — members; 
selection; quorum; compensation. | 


The North Carolina Awards Committee shall consist of five members 
appointed by the Governor to serve at the Governor’s pleasure. 

The Governor shall designate a member of the Committee as chairman to 
serve in such capacity at the pleasure of the Governor. 

Members of the Committee shall serve without compensation or travel or per 
iem. 

A majority of the Committee shall constitute a quorum for the transaction of 
usiness. 

The Secretary of Cultural Resources is hereby authorized to request contin- 
gency and emergency funds for the administration of the North Carolina 
Awards Committee, for the period between July 1, 1973, and ratification of the 
next general appropriations bill for the Department. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 72.) 


Part 13. America’s Four Hundredth Anniversary Committee. 


§ 143B-85. America’s Four Hundredth Anniversary Com- 
mittee — creation, powers and duties. 


There is hereby created the America’s Four Hundredth Anniversary Com- 
mittee of the Department of Cultural Resources. The Committee shall have the 
following functions and duties: 
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(1) To advise the Secretary of the Department on the planning, conduct- 
ing, and directing appropriate observances of, and on providing 
necessary physical facilities and other requirements for, the commem- 
oration of the landing of Sir Walter Raleigh’s colony on Roanoke 
Island; and 

(2) To advise the Secretary of the Department upon any matter the 
Secretary might refer to it. (1973, c. 476, s. 74.) 


§ 143B-86. America’s Four Hundredth Anniversary Com- 
mittee — members; selection; quorum; com- 
pensation. 


The America’s Four Hundredth Anniversary Committee shall consist of 14 
members as follows: 10 members at large appointed by the Governor and four 
ex officio members as follows: the mayor of the Town of Manteo, the Secretary 
of Environment and Natural Resources, the chairman of the Roanoke Island 
Historical Association, and the chairman of the Dare County Board of 
Commissioners, or their designees. Of the initial members of the America’s 
Four Hundredth Anniversary Committee appointed by the Governor five shall 
be appointed for terms expiring June 30, 1975, and five for terms expiring June 
30, 1977. At the end of their respective terms of office, the appointments shall 
be for a term of four years and until their successors are appointed and qualify. 
Any appointment to fill a vacancy on the Committee created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
Husiiess.. (1973), 476, 8: 75: 1977, Gc. 171,874. 1989" ¢.°727," 8. 218(123); 
1997-443, s. 11A.119(a).) 


Part 14. North Carolina Arts Council. 


§ 143B-87. North Carolina Arts Council — creation, pow- 
ers and duties. 


There is hereby created the North Carolina Arts Council with the following 
duties and functions: 

(1) To advise the Secretary of Cultural Resources on the study, collection, 
maintenance and dissemination of factual data and pertinent infor- 
mation relative to the arts; 

(2) To advise the Secretary concerning assistance to local organizations 
and the community at large in the area of the arts; 

(3) To advise the Secretary on the exchange of information, promotion of 
programs and stimulation of joint endeavor between public and 
nonpublic organizations; 

(4) To identify research needs in the arts area and to encourage such 
research; 

(5) To advise the Secretary in regard to bringing the highest obtainable 
quality in the arts to the State and promoting the maximum oppor- 
tunity for the people to experience and enjoy those arts; 
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(6) To advise the Secretary of the Department upon any matter the 
Secretary may refer to it; and 

(7) To advise the Secretary concerning the promotion of theater arts in the 
State. (1973, c. 476, s. 77; 1985 (Reg. Sess., 1986), c. 1028, s. 14.) 


Editor’s Note. — Session Laws 1985 (Reg. Carolina Administrative Code 3D .0008, is abol- 
Sess., 1986), c. 1028, s. 18 provides: “The The- ished. The North Carolina Arts Council is au- 
ater Arts Advisory Board, created in 7 North _ thorized to perform the functions of the Board.” 


§ 143B-88. North Carolina Arts Council — members; selec- 
tion; quorum; compensation. 


The North Carolina Arts Council shall consist of 24 members appointed by 
the Governor. The initial members of the Council shall be the appointed 
members of the present Arts Council who shall serve for a period equal to the 
remainder of their current terms on the Arts Council, eight of whose terms 
expire June 30, 1973, eight of whose terms expire June 30, 1974, and eight of 
whose terms expire June 30, 1975. At the end of the respective terms of office 
of the initial members, the appointments of their successors shall be for terms 
of three years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Council as chairman to serve 
at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Cultural Resources. (1973, c. 476, s. 78.) 


Part 15. North Carolina Art Society, Incorporated. 


§ 1435-89. North Carolina Art Society, Incorporated. 


The North Carolina Art Society, Incorporated, shall continue to be under the 
patronage of the State as provided in Article 3 of Chapter 140 of the General 
Statutes of North Carolina. The governing body of the North Carolina Art 
Society, Incorporated, shall be a board of directors consisting of a minimum of 
22 members as follows: the Governor, the Superintendent of Public Instruc- 
tion, the State Treasurer, Secretary of Cultural Resources, and the Director of 
the North Carolina Museum of Art, who shall be ex officio members; six 
members who shall be named by the Governor; and a minimum of 12 directors 
who shall be chosen by members of the North Carolina Art Society, Incorpo- 
rated, in such manner and for such terms as that body shall determine. The six 
directors named by the Governor shall serve for terms of three years each. 
(1973, c. 476, s. 80; 1975, c. 386; 1977, c. 702, s. 3; 1985, c. 316.) 
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Part 16. State Library Commission. 


§ 143B-90. State Library Commission — creation, powers 
and duties. 


There is hereby created the State Library Commission of the Department of 
Cultural Resources. The State Library Commission has the following functions 
and duties: 

(1) To. advise the Secretary of Cultural Resources on matters relating to 
the operation and services of the State Library; 

(2) Repealed by Session Laws 1991, c. 757, s. 2. 

(2a) To work for the financial support of statewide and local public library 
services; 

(3) To advise the Secretary upon any matter the Secretary might refer to 


it; 

(4) Repealed by Session Laws 1991, c. 757, s. 2. 

(4a) To work for the financial support of statewide interlibrary services; 

(5) Repealed by Session Laws 1991, c. 757, s. 2. 

(5a) To aid and advise the Secretary of Cultural Resources in the 
development of information services for the promotion of cultural, 
educational, and economic well-being of the State. 

(6) through (8) Repealed by Session Laws 1991, c. 757, s. 2. 

(8a) To aid and advise the Secretary of Cultural Resources on the 
recruitment and appointment of the State Librarian. (1973, c. 476, s. 
82; 1981, c. 918, s. 2; 1991, c. 757, s. 2.) 


§ 143B-91. State Library Commission — members; selec- 
tion; quorum; compensation. 


(a) The State Library Commission shall consist of 15 members. All members 
shall have an interest in the development of library and information services 
in North Carolina. Eight members shall be appointed by the Governor. One 
member shall be appointed by the President Pro Tempore of the Senate. One 
member shall be appointed by the Speaker of the North Carolina House of 
Representatives. Three members shall be appointed by the North Carolina 
Public Library Directors Association. Two members shall be the President and 
the President-elect of the North Carolina Library Association or two appoin- 
tees as determined by the North Carolina Library Association’s Board of 
Directors. The State Librarian shall be an ex officio member and act as 
secretary to the Commission. 

All appointments shall be for four-year terms with eight of the commission- 
ers taking office on the first four-year cycle and seven commissioners taking 
office on the second four-year cycle. Any appointment to fill a vacancy in one of 
the positions appointed by the Governor, President Pro Tempore or Speaker of 
the House of Representatives shall be for the remainder of the unexpired term. 
Appointees shall not serve more than two successive four-year terms. 

The Governor shall choose a chairperson from among the gubernatorial 
appointees. The chairperson shall serve not more than two successive two-year 
terms as chair. 

Members of the Commission shall receive per diem and necessary travel and 
subsistence expenses as provided in G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. | 
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All clerical and other services required by the Commission shall be supplied 
by the Secretary of Cultural Resources. 

The Commission shall meet at least twice a year. ~ | 

(b) There shall be standing committees established to advise the Secretary 
of Cultural Resources, the Commission, and the State Librarian. These 
committees shall be: Public Library Development; Interlibrary Cooperation; 
State Government Information Services; State Library Development; and any 
other committee deemed appropriate. Each committee shall be composed of a 
committee chairperson and at least six persons appointed annually by the 
Secretary of Cultural Resources with the approval of the Commission. At least 
one of the members of each committee shall be a member of the Commission. 
Each committee shall report to the Commission at least once a year. (1973, c. 
476,'s. 83: 1981, 'c. 918, 8.3; 19915 ¢)757;"s: 3;°1995, c? 490, 87535) 


Part 17. Roanoke Island Historical Association. 


§ 148B-92. Roanoke Island Historical Association — cre- 
ation, powers and duties. 


There is hereby recreated the Roanoke Island Historical Association with the 
powers and duties delineated in Article 19 of Chapter 148 of the General 
Statutes of North Carolina. (1973, c. 476, s. 85.) 


Legal Periodicals. — For article, “Preser- Rights and Ideology,” see 11 N.C. Cent. L.J. 276 
vation Law 1976-1980: Faction, Property (1980). 


§ 143B-93. Roanoke Island Historical Association — sta- 
tus. 


The Roanoke Island Historical Association is hereby declared not to be a 
State agency within the meaning of the Executive Organization Act of 1973 
and shall be exempt from all provisions of the Executive Organization Act of 
1973 except G.S. 143B-92 and G.S. 143B-93. (1978, c. 476, s. 86.) 


Part 18. North Carolina Symphony Society. 


§ 143B-94. North Carolina Symphony Society, Inc. 


The North Carolina Symphony Society, Incorporated, shall continue to be 
under the patronage of the State as provided in Article 2 of Chapter 140 of the 
General Statutes of North Carolina. The governing body of the North Carolina 
Symphony Society, Incorporated, shall be a board of trustees consisting of not 
less than 16 members of which the Governor of the State and the Superinten- 
dent of Public Instruction shall be ex officio members and four other members 
shall be named by the Governor. The remaining trustees shall be chosen by 
members of the North Carolina Symphony Society, Incorporated, in such 
manner and for such terms as that body shall determine. The initial members 
named by the Governor shall be appointed from the members of the existing 
board of trustees of the North Carolina State Symphony Society, Incorporated, 
for the balance of their existing terms. Subsequent appointments shall be 
made for terms of four years each. (1973, c. 476, s. 88.) 
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§ 143B-95. Edenton Historical Commission — creation, 
purposes and powers. 


There is hereby recreated the Edenton Historical Commission. The purposes 
of the Commission are to effect and encourage preservation, restoration, and 
appropriate presentation of the Town of Edenton and Chowan County, as a 
historic, educational, and aesthetic place, to the benefit of the citizens of the 
place and the State and of visitors. To accomplish its purposes, the Commission 
has the following powers and responsibilities: 

(1) To acquire, hold, and dispose of title to or interests in historic 
properties in the Town of Edenton and County of Chowan and to 
tdaant restore, and otherwise improve the properties, and to maintain 
them; 

(2) To acquire, hold, and dispose of title to or interests in other land there, 
upon which historic structures have been or shall be relocated, and to 
improve the land and maintain it; 

(3) To acquire, hold, and dispose of suitable furnishings for the historic 
properties, and to provide and maintain suitable gardens for them; 

(4) To develop and maintain one or more collections of historic objects and 
things pertinent to the history of the town and county, to acquire, 
hold, and dispose of the items, and to preserve and display them; 

(5) To develop and conduct appropriate programs, under the name “His- 
toric Edenton” or otherwise, for the convenient presentation and 
interpretation of the properties and collections to citizens and visitors, 
as places and things of historic, educational, and aesthetic value; 

(6) To conduct programs for the fostering of research, for the encourage- 
ment of preservation, and for the increase of knowledge available to 
the local citizens and the visitors in matters pertaining to the history 
of the town and county; 

(7) To cooperate with the Secretary and Department of Cultural Re- 
sources and with appropriate associations, governments, governmen- 
tal agencies, persons, and other entities, and to assist and advise 
them, toward the furtherance of the Commission’s purposes; 

(8) To solicit gifts and grants toward the furtherance of these purposes 
and the exercise of these powers; 

(9) To conduct other programs and do other things appropriate and 
reasonably necessary to the accomplishment of the purposes and the 
exercise of the powers; and 

(10) To adopt and enforce any bylaws and rules that the Commission 
deems beneficial and proper. (1978, c. 476, s. 90; 1979, c. 733, s. 1.) 


§ 143B-96. Edenton Historical Commission — status. 


The Edenton Historical Commission is hereby declared not to be a State 
agency within the meaning of the Executive Organization Act of 1973 and shall 
be exempt from all provisions of the Executive Organization Act of 1973 except 
G.S. 148B-95 through G.S. 143B-98. (1978, c. 476, s. 91.) 


§ 143B-97. Edenton Historical Commission — reports. 


The Edenton Historical Commission shall submit an annual report of its 
activities, holdings, and finances, including an audit of its accounts by a 
certified public accountant, to the Secretary of Cultural Resources. In the event 
such annual report is not received by the Secretary, or if such report does not 
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indicate the need for the continuation of the Commission, the Secretary of 
Cultural Resources is authorized to recommend to the next General Assembly 
the abolition of the Commission. (19738, c. 476, s. 92.) 


§ 1438B-98. Edenton Historical Commission — members; 
selection; compensation; quorum. 


The Edenton Historical Commission shall consist of 33 members, 18 ap- 
pointed by the Governor to serve at his pleasure, 12 elected by the Commission 
from time to time according to the procedure it adopts, and, ex officio, the 
Mayor of the Town of Edenton, the Chairman of the Board of Commissioners 
of Chowan County, and the Secretary of Cultural Resources or his designee. 

All the present members of the Commission may continue to serve, at the 
pleasure of the Governor, until the end of his present term of office. The 
Commission shall elect its own officers, and the members of the Commission 
shall serve without pay and without expense allowance from State funds. The 
Commission shall determine its requirements for a quorum. (1973, c. 476, s. 
9351979 2Cal5o,,5..2)) 


Part 20. Historic Bath Commission. 


§ 143B-99. Historic Bath Commission — creation, powers 
and duties. 


There is hereby created the Historic Bath Commission. The Historic Bath 
Commission shall have the following powers: 

(1) To acquire and dispose of title to or interests in historic properties in 
and near the Town of Bath in Beaufort County, and to repair, restore, 
or otherwise improve such properties, and to maintain them; 

(2) To offer such historic properties to the State of North Carolina, subject 
to the acceptance of such properties by the State; 

(3) To cooperate with, assist, and advise the Secretary of Cultural Re- 
sources upon any matter pertaining to the administration of Bath 
State Historic Site, which the Secretary of the Department may refer 
to it; and 

(4) To carry out other programs reasonably related to these purposes. 
(1973,'c. 476, s..95.) 


§ 143B-100. Historic Bath Commission — status. 


The Historic Bath Commission is hereby declared not to be a State agency 
within the meaning of the Executive Organization Act of 1973 and shall be 
exempt from all provisions of the Executive Organization Act of 1973 except 
G.S. 143B-99 through G.S. 148B-102. (1973, c. 476, s. 96.) 


§ 143B-101. Historic Bath Commission — reports. 


The Historic Bath Commission shall submit an annual report of its activi- 
ties, holdings, and finances, including an audit of its accounts by a certified 
public accountant, to the Secretary of Cultural Resources. In the event such 
annual report is not received by the Secretary, or if such report does not 
indicate the need for the continuation of the Commission, the Secretary of 
Cultural Resources is authorized to recommend the abolition of the Commis- 
sion to the next General Assembly. (1973, c. 476, s. 97.) 


12 


§143B-102 ART. 2. CULTURAL RESOURCES §143B-105 


§ 143B-102. Historic Bath Commission — members; selec- 
tion; quorum; compensation. 


The Historic Bath Commission shall consist of 25 members appointed by the 
Governor plus, ex officio, the mayor of the Town of Bath, the Chairman of the 
Board of Commissioners of Beaufort County, and the Secretary of Cultural 
Resources or designee. The initial members of the Commission shall be the 
members of the present Historic Bath Commission who shall serve for a period 
equal to the remainder of their current terms on the Historic Bath Commis- 
sion. At the end of the respective terms of office of the initial members of the 
Commission, the appointments of their successors, with the exception of the ex 
officio members, shall be for terms of five years and until their successors are 
appointed and qualify. Any appointments to fill a vacancy on the Commission 
created by the resignation, dismissal, death or disability of a member shall be 
for the balance of the unexpired term. The Commission shall elect its own 
officers. Members of the Commission shall serve without pay and without 
expense allowance from State funds. The Commission shall determine its 
requirements for a quorum. (1973, c. 476, s. 98.) 


Part 21. Historic Hillsborough Commission. 


§ 143B-103. Historic Hillsborough Commission — cre- 
ation, powers and duties. 


There is hereby recreated the Historic Hillsborough Commission. The 
Historic Hillsborough Commission shall have the following powers: 

(1) In cooperation with the Hillsborough Historical Society, the elected 
officials of Hillsborough and Orange County, and appropriate public 
agencies, to use every legal aid and method to preserve and restore 
the Town of Hillsborough, and its immediately adjacent area, as a 
living, functioning, educational, and historical exhibit of North Caro- 
lina’s early life and times; 

(2) To acquire and to dispose of property, real and personal; to repair, 
restore, or otherwise improve such properties; to have prepared a 
history of the town and area; and to write, compile, publish, or sponsor 
such historical works as may pertain to the town and area; and 

(3) To carry on other programs reasonably related to these purposes. 
(1973, c. 476, s. 100.) 


§ 143B-104. Historic Hillsborough Commission — status. 


The Historic Hillsborough Commission is hereby declared not to be a State 
agency within the meaning of the Executive Organization Act of 1973 and shall 
be exempt from all provisions of the Executive Organization Act of 1973 except 
G.S. 143B-103 through G.S. 143B-106. (1973, c. 476, s. 101.) 


§ 143B-105. Historic Hillsborough Commission — reports. 


The Historic Hillsborough Commission shall submit an annual report of its 
activities, holdings, and finances, including an audit of its accounts by a 
certified public accountant, to the Secretary of Cultural Resources. In the event 
such annual report is not received by the Secretary, or if such report does not 
indicate the need for the continuation of the Commission, the Secretary of 
Cultural Resources is authorized to recommend to the next General Assembly 
the abolition of the Commission. (1973, c. 476, s. 102.) 
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§ 143B-106. Historic Hillsborough. Commission — mem- 
bers; selection; quorum; compensation. 


The Historic Hillsborough Commission shall consist of not fewer than 25 
members appointed by the Governor plus, ex officio, the mayor of the Town of 
Hillsborough, the Chairman of the Board of Commissioners of Orange County, 
the Orange County Register of Deeds, the Orange County Clerk of Superior 
Court, and the Secretary of Cultural Resources or designee. The initial 
appointed members of the Commission shall be the members of the present 
Historic Hillsborough Commission who shall serve for a period equal to the 
remainder of their current terms on the Historic Hillsborough Commission. At 
the end of the respective terms of office of the present members, the appoint- 
ments of members, excepting the ex officio members, shall be for terms of six 
years and until their successors are appointed and qualify. Any appointment to 
fill a vacancy on the Commission created by the resignation, dismissal, death 
or disability of a member shall be for the balance of the unexpired term. The 
Commission shall elect its own officers. Members of the Commission shall 
serve without pay and without expense allowance from State funds. The 
Commission shall determine its requirements for a quorum. (1978, c. 476, s. 
103.) 


Part 22. Historic Murfreesboro Commission. 


§ 143B-107. Historic Murfreesboro Commission — cre- 
ation, powers and duties. 


There is hereby recreated the Historic Murfreesboro Commission. The 
Historic Murfreesboro Commission shall have the following powers: 

(1) To acquire and dispose of title to or interests in historic properties in 
and near the Town of Murfreesboro, and to repair, restore, or other- 
wise improve and maintain such properties; 

(2) To conduct research and planning to carry out a program for the 
preservation of historic sites, buildings, or objects in and near the 
Town of Murfreesboro; 

(3) To carry out other programs reasonably related to these purposes. 
(1973, :c. 476, s.:105.) 


§ 143B-108. Historic Murfreesboro Commission — status. 


The Historic Murfreesboro Commission is hereby declared not to be a State 
agency within the meaning of the Executive Organization Act of 1973 and shall 
be exempt from all provisions of the Executive Organization Act of 1973 except 
G.S. 143B-107 through G.S. 143B-110. (1973, c. 476, s. 106.) 


§ 143B-109. Historic Murfreesboro Commission — re- 
ports. 


The Historic Murfreesboro Commission shall submit an annual report of its 
activities, holdings, and finances, including an audit of its accounts by a 
certified public accountant, to the Secretary of Cultural Resources. In the event 
such annual report is not received by the Secretary, or if such report does not 
indicate the need for the continuation of the Commission, the Secretary of 
Cultural Resources is authorized to recommend to the next General Assembly 
the abolition of the Commission. (1973, c. 476, s. 107.) 
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§ 1435-110. Historic Murfreesboro Commission — mem- 
bers; selection; quorum; compensation. 


The Historic Murfreesboro Commission shall consist of 30 members ap- 
pointed by the Governor plus, ex officio, the mayor of the Town of 
Murfreesboro, the Chairman of the Board of Commissioners of the County of 
Hertford, the President of Chowan College, and the Secretary of Cultural 
Resources or designee. The initial appointed members of the Commission shall 
be the members of the present Historic Murfreesboro Commission who shall 
serve for a period equal to the remainder of their current terms on the Historic 
Murfreesboro Commission. At the end of the respective terms of office of the 
initial members of the Commission, the appointments of their successors, with 
the exception of ex officio members, shall be for terms of five years and until 
their successors are appointed and qualify. Any appointment to fill a vacancy 
on the Commission created by the resignation, dismissal, death or disability of 
a member shall be for the balance of the unexpired term. The Commission 
shall elect its own officers. Members of the Commission shall serve without pay 
and without expense allowance from State funds. The Commission shall 
determine its requirements for a quorum. (1978, c. 476, s. 108.) 


Part 23. John Motley Morehead Memorial Commission. 


§ 143B-111. John Motley Morehead Memorial Commission 
— creation, powers and duties. 


There is hereby recreated the John Motley Morehead Memorial Commission. 
The John Motley Morehead Memorial Commission shall have the following 
powers: 

(1) To acquire title to or interests in property, both real and personal, and 
to solicit, collect, and expend funds for the acquisition, restoration, 
maintenance, and operation of a memorial to John Motley Morehead 
in the City of Greensboro; and to carry on other activities, including 
research and publications, reasonably related to this purpose; 

(2) To convey, lease, mortgage, and otherwise dispose of real and personal 
property and interests therein, as well as to accept deeds, bills of sale, 
and other instruments conveying and investing title in it; and 

(3) To offer such memorial to the State of North Carolina, which memo- 
rial, if accepted by the Department of Cultural Resources and Council 
of State, may be administered as a State historic site subject to 
existing covenants and agreements. (1973, c. 476, s. 110.) 


§ 143B-112. John Motley Morehead Memorial Commission 
— status. 

The John Motley Morehead Memorial Commission is hereby declared not to 

be a State agency within the meaning of the Executive Organization Act of 


1973 and shall be exempt from all provisions of the Executive Organization Act 
of 1973 except G.S. 143B-111 through G.S. 143B-115. (1973, c. 476, s. 111.) 


§ 143B-113. John Motley Morehead Memorial Commission 
— authorization for counties to assist. 


The special approval of the General Assembly is hereby given to all 
appropriations of surplus or non-ad valorem tax funds that should be made 
and paid over to said Commission by all counties and municipalities and the 
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same are declared to be for a public purpose and the special approval of the 
General Assembly is given for such appropriations. Upon the request of the 
Commission hereby created, the governing body of Guilford County or of the 
City of Greensboro may, in its discretion, make appropriations from non-ad 
valorem tax revenues to the Commission. (1973, c. 476, s. 112.) 


§ 143B-114. John Motley Morehead Memorial Commission 
— reports. 


The John Motley Morehead Commission shall submit to the Secretary of 
Cultural Resources an annual report of its activities, holdings, and finances, 
including an audit of its accounts by a certified public accountant. In the event 
such annual report is not received by the Secretary, or if the report indicates 
that there is no further need for the Commission, the Secretary of Cultural 
Resources is authorized to recommend to the next General Assembly the 
abolition of the Commission. (1973, c. 476, s. 113.) 


§ 148B-115. John Motley Morehead Memorial Commission 
— members; selection; quorum; compensation. 


The John Motley Morehead Memorial Commission shall consist of 19 
members as follows: nine members appointed by the Governor; three members 
appointed by the Board of Commissioners of Guilford County; three members 
appointed by the City Council of Greensboro; and four ex officio members, as 
follows: the Secretary of Environment and Natural Resources or designee, the 
Superintendent of Public Instruction or designee, the State Treasurer or 
designee and the Secretary of Cultural Resources or designee. The initial 
members of the Commission shall be the members of the present John Motley 
Morehead Memorial Commission who shall serve for a period equal to the 
remainder of their current terms on the John Motley Morehead Memorial 
Commission. At the end of the respective terms of office of the initial members, 
the appointments of their successors, with the exception of the ex officio 
members, shall be for terms of six years and until their successors are 
appointed and qualify. Any appointment to fill a vacancy on the Commission 
created by the resignation, dismissal, death, or disability of a member shall be 
for the balance of the unexpired term. The Commission shall elect its own 
officers. Members of the Commission shall serve without pay and without 
expense allowance from State funds. The Commission shall determine its 
requirements for a quorum. (1973, c. 476, s. 114; 1977, c. 711, s. 4; 1989, c. 727, 
s. 218(124); 1997-443, s. 11A.119(a).) 


§8§ 143B-116 through 143B-120: Reserved for future codification pur- 


poses. 
Part 24. Grassroots Arts Program. 


§ 143B-121. Program established. 


The Department of Cultural Resources shall establish a program to be 
known as the Grassroots Arts Program, by which funds shall be distributed 
among the counties of this State for the purpose of assisting the counties in the 
development of community arts programs. The Grassroots Arts Program shall 
be established within the “Community Art Development Section” (North 
Carolina Arts Council) of the Division of the Arts. (1977, c. 1008, s. 1.) 
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§ 148B-122. Distribution of funds. 


Funds available under the Grassroots Arts Program shall be distributed 
among the counties on a per capita basis. (1977, c. 1008, s. 2.) 


§ 143B-123. Rules and procedures; standards for qualifi- 
cation for funds. 


The Department of Cultural Resources shall be authorized to adopt rules 
and procedures necessary to implement this program and shall adopt stan- 
dards which must be met by organizations within the counties in order to 
qualify for funds under the Grassroots Arts Program. The standards adopted 
shall include, but not be limited to the following: 

(1) The organization must show that it exists primarily to aid the arts and 
that it aids the arts in all its forms including the performing, visual 
and literary. 

(2) The organization must show that its programs are open to the entire 
community. 

(3) The organization must show that it is a nonprofit, tax-exempt corpo- 
ration, governed by a citizen board which is not self-perpetuating, and 
that it has been in existence and active for at least one full year. 

(4) The organization must show that it can match funds available under 
the Grassroots Arts Program with public or private funds from within 
the county in which it is located at a ratio of one-to-one. (1977, c. 1008, 
s. 3.) 


§ 143B-124. Designation of organization as official distrib- 
uting agent; duties. 


Guided by the standards set out in G.S. 148B-123, the board of county 
commissioners of each county shall designate to the Department of Cultural 
Resources an organization to serve as its distributing agent for Grassroots Arts 
Program funds. Upon the approval of the Department of Cultural Resources, 
the designated organization shall become the official distributing agent for 
that county and shall remain so until such time as it no longer meets the 
necessary standards. To receive its per capita funds, the official distributing 
agent must annually submit to the Department of Cultural Resources for its 
approval a plan for the expenditure of the funds allotted to that county and 
must account for the funds after they have been expended. Funds may be used 
for programming, administrative and operating expenses, and should assist in 
the total development of the arts within that county. (1977, c. 1008, s. 4.) 


§ 143B-125. Disposition of funds for counties without or- 
ganizations meeting Department standards. 


Funds for counties without organizations which meet the necessary stan- 
dards set by the Department of Cultural Resources shall be retained by the 
department and used for arts programming within these counties. Where 
feasible, the department shall maintain the same per capita rate for the 
distribution of funds to these counties and shall require the same matching 
ratio. (1977, c. 1008, s. 5; 1993, c. 321, s. 33.) 


Editor’s Note. — Session Laws 2001-124, s. review the feasibility of establishing and main- 
1, provides: “The Department of Health and taining a statewide database containing infor- 
Human Services and the Department of Juve- mation on the prescription and administration 
nile Justice and Delinquency Prevention shall of psychotropic medications to children who 
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receive State services while residing in State 
facilities administered by the Department of 
Health and Human Services or the Department 
of Juvenile Justice and Delinquency Preven- 
tion. In conducting the review the Departments 
shall consider that any database developed 
must, in accordance with State and federal law, 
fully protect the medical records and other 
privacy interests of the minors for whom the 
drugs are prescribed. Not later than January 1, 
2002, the Department of Health and Human 
Services and the Department of Juvenile Jus- 
tice and Delinquency Prevention shall report 
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Joint Legislative Health Care Oversight Com- 
mittee and to the Joint Legislative Oversight 
Committee on Mental Health, Developmental 
Disabilities, and Substance Abuse Services. 
The report shall include the cost of establishing 
and maintaining the database in a manner that 
provides data for the analysis of prescription 
medication usage by and effects on children. 
The report shall also provide detailed informa- 
tion on how the database will be maintained in 
a manner that protects medical records and 
other privacy interests in compliance with 


State and federal law.” 
their findings and recommendations to the 


Part 25. Historical Military Reenactment Groups. 


§ 143B-126. Voluntary registration; designation of names; 
registration symbol. | 


The Department of Cultural Resources shall establish a program for the 
voluntary registration of historical military reenactment groups. The Depart- 
ment shall require, as part of the registration procedure, the filing of a copy of 
the various bylaws governing the groups. The Department shall designate the 
names to be used by the groups to ensure a lack of duplication or confusion 
between the groups and shall, in the case of duplicate name requests, decide 
the use of a particular name based on the longest period of existence as shown 
by the dates of the bylaws or other evidence of creation. The Department shall 
create a seal or other logo which shall indicate registration with the Depart- 
ment and shall be authorized for use only by groups properly registered 
pursuant to this part. (1981, c. 523, s. 1.) 


§ 1435-127. Contracts with registered groups. 


The Department of Cultural Resources, Division of Archives and History 
shall sign contracts for the performance of military historical dramas on 
State-owned property only with historical military reenactment groups prop- 
erly registered pursuant to this Part. (1981, c. 523, s. 2.) 


Part 26. Advisory Committee on Abandoned Cemeteries. 


§ 143B-128. Advisory Committee on Abandoned Cemeter- 
ies; members; selections; compensation; terms; 
vacancy; duties. 


(a) There is created the Advisory Committee on Abandoned Cemeteries to be 

composed of 17 members appointed as follows: 

(1) Two by the Governor; 

(2) One by the President Pro Tempore of the Senate; 

(3) One by the Speaker of the House; 

(4) One by the Secretary of the Department of Cultural Resources; 

(5) One by the Executive Director of the North Carolina Commission of 

Indian Affairs, Department of Administration; 

(6) One each by the chief executive of the following organizations, from 
the membership of the organization: 
a. North Carolina Archaeological Council; 
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b. North Carolina Association of County Commissioners; 
c. North Carolina Chapter of the Daughters of the American Revolu- 
tion; 

d. North Carolina Chapter of the Society of the Cincinnati; 

e. North Carolina Chapter of the Sons of the American Revolution; 

f. North Carolina Genealogical Society; 

g. North Carolina Historical Commission; 

h. North Carolina League of Municipalities; 

i. Society of the Colonial Dames of America in the State of North 
_ Carolina; 

j. Sons of Confederate Veterans; 

k. United Daughters of the Confederacy. 

(b) Members shall be appointed for staggered four-year terms beginning 
July 1 of odd-numbered years and shall serve until their successors are 
appointed and qualified. To create and maintain staggered terms, one member 
appointed by the Governor and the members appointed by the Speaker of the 
House, North Carolina Archaeological Council, North Carolina Chapter of the 
Daughters of the American Revolution, North Carolina Chapter of the Sons of 
the American Revolution, North Carolina Genealogical Society, North Carolina 
League of Municipalities, and the Sons of Confederate Veterans shall be 
appointed for two-year terms to expire June 30, 1983, at which time their 
successor shall be appointed pursuant to this section for four-year terms. The 
remaining committee members shall be appointed for four-year terms. 

(c) Members shall serve without salary or compensation for their actual 
expenses resulting from the performance of their official duties. 

(d) An appointment to fill a vacancy on the committee shall be made 
according to the procedures for appointment for regular terms, pursuant to 
this section. Any appointment to fill a vacancy on the committee for any reason 
shall be for the balance of the unexpired term. 

(e) Upon its appointment the committee shall organize by electing from its 
membership a chairman and a vice-chairman. It shall be the duty of the 
committee to review existing statutes relating to cemeteries, make recommen- 
dations to the General Assembly concerning new statutes, and to assist the 
department in its efforts to collect information on abandoned cemeteries. 
(1981, c. 1016, s. 1; 1995, c. 490, s. 1.) 


Part 27. Roanoke Voyages and Elizabeth II Commission. 


§§ 143B-129 through 143B-131: Repealed by Session Laws 1993 
(Reg. Sess., 1994), c. 769, s. 12.5(c). 


Cross References. — As to the Roanoke _ ity, powers, duties, functions, records, person- 
Island Commission, see now § 143B-131.1 et nel, property, and funds of the Roanoke Voyages 
seq. and Elizabeth II Commission are transferred to 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 12.5(d), provides that 
effective October 1, 1994, the statutory author- 


the Roanoke Island Commission, and that all 
its prescribed powers are transferred as well. 


Part 27A. Roanoke Island Commission. 


§ 143B-131.1. Commission established. 


There is established the Roanoke Island Commission. The Commission shall 
be an independent commission, but shall be located within the Department of 
Cultural Resources for historic resource management, organizational, and 
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budgetary purposes. (1993 (Reg. Sess., 1994), c: 769, s. 12.5(a); 1995, c. 507, s. 


12.6(a).) | 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 12.5(d), provides that 
effective October 1, 1994, the statutory author- 
ity, powers, duties, functions, records, person- 
nel, property, and funds of the Roanoke Voyages 
and Elizabeth II Commission are transferred to 
the Roanoke Island Commission, and that all 
its prescribed powers are transferred as well. 


Session Laws 1995, c. 507, s. 12.6(d) pro- 
vides: “The personnel, personal property, and 
unexpended balances of appropriations, alloca- 
tions, or other funds for the Elizabeth II State 
Historic Site and Visitor Center, the Elizabeth 
II, and the Roanoke Island Commission are 
transferred from the Department of Cultural 
Resources to the Roanoke Island Commission.” 


§ 143B-131.2. Roanoke Island Commission — Purpose, 
powers, and duties. 


(a) The Commission is created to combine various existing entities in the 
spirit of cooperation for a cohesive body to protect, preserve, develop, and 
interpret the historical and cultural assets of Roanoke Island. The Commission 
is further created to operate and administer the Elizabeth II State Historic 
Site and Visitor Center, the Elizabeth II, Ice Plant Island, and all other 
properties under the administration of the Department of Cultural Resources 
located on Roanoke Island having historical significance to the State of North 
Carolina, Dare County, or the Town of Manteo, except as otherwise determined 
by the Commission. 

(b) The Commission shall have the following powers and duties: 

(1) To advise the Secretary of Transportation and adopt rules on matters 
pertaining to, affecting, and encouraging restoration, preservation, 
and enhancement of the appearance, maintenance, and aesthetic 
quality of U.S. Highway 64/264 and the U.S. 64/264 Bypass and N.C. 
400 travel corridors on Roanoke Island and the grounds on Roanoke 
Island Festival Park. if 

(2) To operate the Elizabeth II State Historic Site and Visitor Center and 
the Elizabeth II as permanent memorials commemorating the 
Roanoke Voyages, 1584-1587. 

(3) To supervise the development of Ice Plant Island and to manage future 
facilities. | | 

(4) To advise the Secretary of the Department of Cultural Resources on 
matters pertinent to historical and cultural events on Roanoke Island. 

(5) With the assistance of the Department of Cultural Resources, to 
identify, preserve, and protect properties located on Roanoke Island 
having historical significance to the State of North Carolina, Dare 
County, or the Town of Manteo consistent with applicable State laws 
and rules. | ) 

(6) To establish and collect a charge for admission to any. property or event 
operated by the Commission. 

(7) To solicit and, accept gifts, grants, and donations. 

(8) To cooperate with the Secretary and Department of Cultural Re- 
sources, the Secretary and Department of Transportation, the Secre- 
tary and Department of Environment and Natural Resources, and 
other governmental agencies, officials, and entities, and provide them 
with assistance and advice. 

(9) To adopt and enforce such bylaws, rules, and guidelines that the 
Commission deems to be reasonably necessary in order to carry out its 
powers and duties. Chapter 150B of the General Statutes does not 
apply to the adoption of rules by the Commission. 

(10) To establish and maintain a separate fund composed of moneys which 
may come into its hands from gifts, donations, grants, or bequests, 
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which funds will be used by the Commission for purposes of carrying 
out its duties and purposes herein set forth. The Commission may also 
establish a reserve fund to be maintained and used for contingencies 
and emergencies. Funds appropriated to the Commission may be 
transferred to the Friends of Elizabeth II, Inc., a private, nonprofit 
corporation. The Friends of Elizabeth II, Inc., shall use the funds 
transferred to it to carry out the purposes of this Part. 

(11) By cooperative arrangement with other agencies, groups, individuals, 
and other entities, to coordinate and schedule historical and cultural 
events on Roanoke Island. 

(12) Make recommendations to the Secretary of Cultural Resources 
concerning personnel and budgetary matters. 

(13) To acquire real and personal property by purchase, gift, bequest, 
devise, and exchange. 

(14) To administer the Roanoke Island Commission Fund and the 
Roanoke Island Commission Endowment Fund as provided in G.S. 
143B-131.8. 

(15) To procure supplies, services, and property as appropriate and to 
enter into contracts, leases, or other legal agreements to carry out the 
purposes of this Part and duties of the Commission. The provisions of 
G.S. 143-129 and Article 3 of Chapter 143 of the General Statutes do 
not apply to purchases by the Roanoke Island Commission of equip- 
ment, supplies, and services. (1993 (Reg. Sess., 1994), c. 769, s. 
12.5(a); 1995, c. 507, s. 12.6(b); 1997-4438, ss. 11A.119(a), 30.1; 1998- 
212, 88 2hil(a), 21:1(b)) 


§ 143B-131.3. Assignment of property; offices. 


Upon request of the Commission, the head of any State agency may assign 
property, equipment, and personnel of such agency to the Commission to assist 
the Commission in carrying out its duties under this Part. Assignments under 
this section shall be without reimbursement by the Commission to the agency 
from which the assignment was made. (1993 (Reg. Sess., 1994), c. 769, s. 
12.5(a).) 


§ 143B-131.4. Commission reports. 


Before July 1, 1995, the Commission shall submit to the General Assembly 
a comprehensive report incorporating specific recommendations of the Com- 
mission for development and promotion of the Elizabeth II State Historic Site 
and Visitor Center. After the initial report, the Commission shall submit a 
report to the General Assembly within 30 days of the convening of each 
Regular Session of the General Assembly. The report shall include: 
(1) A summary of actions taken by the Commission consistent with the 
powers and duties of the Commission set forth in G.S. 143B-131.2. 
(2) Recommendations for legislation and administrative action to promote 
and develop the Elizabeth II State Historic Site and Visitor Center. 
(3) An accounting of funds received and expended. (1993 (Reg. Sess., 
1994), c. 769, s. 12.5(a).) 


§ 143B-131.5. Roanoke Island Commission — Additional 
powers and duties; transfer of assets and lia- 
bilities. 

(a) The Commission shall also have the powers and duties established by 

Chapter 1194, Session Laws of 1981, as amended. 
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(b) Effective October 1, 1994, all lawful standards, rules, regulations, 
guidelines, contracts, agreements, permits, bylaws, and certificates of appro- 
priateness of or issued by the Roanoke Voyages Corridor Commission or the 
Roanoke Voyages and Elizabeth IJ Commission shall remain in effect until 
modified, amended, revoked, repealed, or changed (as appropriate) by the 
Roanoke Island Commission in accordance with law. | 

(c) Effective October 1, 1994, all the assets and liabilities of the Roanoke 
Voyages and Elizabeth II Commission are vested in the Roanoke Island 


Commission. (1993 (Reg. Sess., 1994), c. 769, s. 12.5(a).) | 


Editor’s Note. — Session Laws 1985, c. 730, 
ss. 1 to 3, provide: 

“Sec. 1. Notwithstanding Article III of 
Chapter 111 of General Statutes, with the ap- 
proval of the Department of Cultural Re- 
sources, the Friends of Elizabeth II, Incorpo- 
rated may operate vending machines on the 
site grounds of the Elizabeth II. 


from activities authorized by Section 1 of this 
act shall be used to support the Elizabeth II, 
the ship’s boat, and related activities. The re- 
mainder of the profits shall be used for the 
activities of the Roanoke Voyages and Eliza- 
beth II Commission. | 

“Sec. 3. This act is effective upon ratifica- 
tion.” 


“Sec. 2. Eighty percent (80%) of the profits 


§ 148B-131.6. Roanoke Island Commission — Members; 
terms; vacancies; expenses; officers. 


(a) The Commission shall consist of 24 voting members appointed as 
follows: 

(1) Six members appointed by the Governor; 

(2) Six members appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate, at least two of 
whom reside in Dare County; 

(3) Six members appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives, at least two of 
whom reside in Dare County; and 

(4) The following persons, or their designees, ex officio: 

. The Governor; 
. The Attorney General; 
The Secretary of the Department of Cultural Resources; 
. The Secretary of the Department of Transportation; 
. The Chair of the Dare County Board of Commissioners; and 
. The Mayor of Manteo. 

(b) Members shall serve for two-year terms, with no prohibition against 

being reappointed, except initial appointments shall be for terms as follows: 
1) The Governor shall initially appoint three members for a term of two 
years and three members for a term of three years. 

(2) The General Assembly upon the recommendation of the President Pro 
Tempore of the Senate shall initially appoint three members for a 
term of two years and three members for a term of three years. ! 

(3) The General Assembly upon the recommendation of the Speaker of the 
House of Representatives shall initially appoint three members for a 
term of two years and three members for a term of three years. 

Initial terms shall commence on October 1, 1994. 

(c) The Governor shall appoint a chair biennially from among the member- 
ship of the Commission. The initial term of the chair shall commence on 
October 1, 1994. The Commission shall elect from its membership a vice-chair, 
a secretary, and treasurer to serve two-year terms. The Commission in its 
discretion may appoint a historian to serve at its pleasure. Initial terms shall 
commence on October 1, 1994. 

(d) Avacancy in the Commission resulting from the resignation of a member 
or otherwise, shall be filled in the same manner in which the original 
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appointment was made, and the term shall be for the balance of the unexpired 
term. Vacancies in appointments made by the General Assembly shall be filled 
in accordance with G.S. 120-122. 

(e) The Commission members shall receive no salary as a result of serving 
on the Commission but shall receive per diem, subsistence, and travel 
expenses in accordance with the provisions of G.S. 138-5 and G.S. 138-6, as 
applicable. When approved by the Commission, members may be reimbursed 
for subsistence and travel expenses in excess of the statutory amount. 

(f) Members may be removed in accordance with G.S. 143B-13 as if that 
section applied to this Part. 

(g) The chair shall convene the Commission. Meetings shall be held as often 
as necessary, but not less than two times a year. 

(h) A majority of the members of the Commission shall constitute a quorum 
for the. transaction of business. The affirmative vote of a majority of the 
members present at meetings of the Commission shall be necessary for action 
to be taken by the Commission. 

(i) The Commission shall make its recommendations by March 15 of each 
year that terms expire for appointments for terms commencing July 1 of that 
year; provided the initial appointments for terms commencing October 1, 1994, 
shall be made upon recommendation of the Roanoke Island Historical Associ- 
ation. (1993 (Reg. Sess., 1994), c. 769, s. 12.5(a); 2000-181, s. 2.4.) 


Effect of Amendments. — Session Laws tember 15” and substituted “July 1” for “No- 
2000-181, s. 2.4, effective August 2, 2000, in vember 1.” 
subsection (i), substituted “March 15” for “Sep- 


§ 143B-131.7. Roanoke Island Commission — Counsel. 


The Attorney General shall assign legal counsel to the Commission. (1993 
(Reg. Sess., 1994), c. 769, s. 12.5(a).) 


§ 143B-131.8. Roanoke Island Commission Fund; Roanoke 
Island Commission Endowment Fund. 


(a) The Roanoke Island Commission Fund is established as a nonreverting 
Fund and shall be administered by the Roanoke Island Commission. Seventy- 
five percent (75%) of the revenues collected from any property operated by the 
Roanoke Island Commission shall be credited to the Fund. In addition, gifts, 
donations, grants, or bequests received by the Commission for the purpose of 
carrying out its duties and purposes may also be deposited in the Fund. 

The funds in the Roanoke Island Commission Fund shall be used for the 
expenses of the Roanoke Island Commission and the operation and mainte- 
nance of properties operated by the Commission. 

(b) The Roanoke Island Commission Endowment Fund is established as a 
nonreverting Fund and shall be administered by the Commission. Twenty-five 
percent (25%) of the revenue collected from any property operated by the 
Roanoke Island Commission shall be credited to the Fund. Until July 1, 2000, 
the revenues credited to the Roanoke Island Commission Endowment Fund 
and the interest earned on the revenue shall be held in reserve to create the 
principal for the Fund. 

On and after July 1, 2000, eighty percent (80%) of the interest generated by 
the principal in the Roanoke Island Commission Endowment Fund shall be 
used by the Roanoke Island Commission to carry out its duties and purposes 
as set out by this Part. The Roanoke Island Commission may also use those 
interest funds for capital expenditures for the properties operated by the 
Commission. (1995, c. 507, s. 12.6(c).) 
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§ 143B-131.9. Roanoke Island Commission staff. 


The Commission shall appoint and fix the salary of an Executive Director to 
serve at its pleasure and may hire other employees. Employees of the 
Commission who were transferred from the Department of Cultural Resources 
as of July 1, 1995, and who were subject to the State Personnel Act, Chapter 
126 of the General Statutes, at the time of the transfer shall continue to be 
subject to that act. Employees of the Commission who were transferred but 
were not subject to the State Personnel Act at the time of transfer are not 
subject to the State Personnel Act. Employees of the Commission who were not 
transferred are not subject to the State Personnel Act unless the Commission 
designates the employee’s position as subject to the State Personnel Act when 
the employee is hired. Once designated, a position remains subject to the State 
Personnel Act unless exempted in accordance with that act. (1995, c. 507, s. 
12.6(c).) 


§ 143B-131.10. Exceptions. 


Notwithstanding G.S. 143-28, the following provisions do not apply to this 
Part: G.S. 143-16.3 and G.S. 143-23. (1995, c. 507, s. 12.6(c).) 


Part 28. Andrew Jackson Historic Memorial Committee. 


§ 143B-132. Andrew Jackson Historic Memorial Commit- 
tee. 


(a) The State of North Carolina and its citizens have long noted and 
recognized the origins and early life of Andrew Jackson, the nation’s seventh 
president, in the Waxhaw region along the North Carolina-South Carolina 
border. It is important that this State recognize the origins and early life of this 
outstanding national leader in Western North Carolina. It is necessary to plan 
an appropriate memorial in Union County, North Carolina, to commemorate 
and display for all Americans the origins and early life of Andrew Jackson. 

(b) There is created an Andrew Jackson Historic Memorial Committee to 
consist of 12 members, six appointed by the Speaker of the House of 
Representatives and six appointed by the President Pro Tempore of the Senate. 
Members shall serve four-year terms. Vacancies shall be filled by the appoint- 
ing officer for the unexpired term. 

(c) The primary duties and responsibilities of the Committee are: 

(1) To assist the Division of Archives and History, Department of Cultural 
Resources in determining the need for a permanent memorial to 
honor Andrew Jackson and to commemorate and display the origins 
and early life of Jackson in the Waxhaw region; 

(2) To assist the Division of Archives and History, Department of Cultural 
Resources in determining the location, design, content, and form of a 
memorial, if the Committee determines that one is needed, at one of 
the sites associated with the early life of Andrew Jackson; 

(3) To assist the Division of Archives and History, Department of Cultural 
Resources in determining the most appropriate methods for proceed- 
ing with the establishment and operation of the memorial, including 
methods for obtaining the necessary financial resources for property 
acquisition, capital expenditures, and operational expenses; and 

(4) To select appropriate qualified researchers and research institutions 
to assist the Committee in undertaking any required studies to 
complete the Committee’s duties and responsibilities. 


84 


§143B-133 ART. 2. CULTURAL RESOURCES §143B-133.1 


(d) Members of this Committee may not receive per diem, travel reimburse- 
ment, or subsistence allowances. 

(e) Administrative and staff services for the Committee shall be provided by 
the Division of Archives and History, Department of Cultural Resources, which 
shall also provide the Committee with information in its possession relating to 
past research concerning the origins and early life of Andrew Jackson. In 
addition, the Division of Archives and History, Department of Cultural 
Resources shall assist the Committee in preparing a report for submission to 
the General Assembly. 

(f) Funds for the operation of the Committee shall be provided by the 
Department of Cultural Resources. (1985, c. 757, s. 180; 1995, c. 490, s. 7.) 


Part 29. Veterans’ Memorial Commission. 


§ 143B-133. Commission established. 


(a) There is created within the Department of Cultural Resources the 
Veterans’ Memorial Commission. 

(b) The Veterans’ Memorial Commission shall consist of 15 members, none 
of whom shall be members of the North Carolina General Assembly. The 
appointments shall be made as follows: 

(1) Five persons shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121. 

(2) Five persons shall be appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate in 
accordance with G.S. 120-121. 

(3) Five persons shall be appointed by the Governor. 

Vacancies in appointments made by the General Assembly shall be filled in 
accordance with G.S. 120-122. Other vacancies in appointive terms shall be 
filled by appointment by the Governor. 

(c) The members of the Commission shall serve for the life of the Commis- 
sion. 

(d) The members of the Commission shall receive necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

(e) The majority of the Commission shall constitute a quorum for the 
transaction of business. 

(f) The members of the Commission shall select a chairman and vice- 
chairman. 

(g) The Commission shall meet at least once during each calendar quarter 
upon the call of the chairman. The initial meeting shall be called by the 
Secretary of Cultural Resources to be held no later than August 31, 1987. 

(h) The Department of Cultural Resources shall provide administrative and 
support staff to the Commission to assist it in performing its duties. 

(i) The Commission shall terminate and this Part expire upon dedication of 
the monument. (1987, c. 779, s. 1; 1995, c. 490, s. 62.) 


§ 143B-133.1. Powers of Commission. 


(a) The Commission shall cause to be erected on the Capitol Grounds a 
monument to the veterans of World War I, World War II, and the Korean War. 
(b) The Commission may, in its discretion, hire any person or persons to 
design, construct, and erect the monument, and shall choose its location on the 
Capitol Grounds, in accordance with the review procedures of the North 
Carolina Historical Commission as set forth in Chapter 100 of the General 
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Statutes, and without regard to Article 8 of.Chapter 143 of the General 
Statutes, G.S. 143B-373, or G.S. 147-12(12). 

(c) Further, when a designer is selected and awarded a contract by the 
Commission to construct and erect the memorial, the Commission shall so 
advise, in writing, the Office of State Budget and Management of the total 
amount of the contract, a schedule of payments to be executed, if required, 
including any particular conditions upon which final acceptance of the Memo- 
rial and payment to the designer shall be made. Upon receipt of this document, 
the Office of State Budget and Management shall cause disbursements to be 
made from the Reserve established by Section 3 of Chapter 971, Session Laws 
of 1983, in accordance with the Commission’s contractual obligations. (1987, c. 
779, s. 1; 2000-140, s. 98.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2001-424, s. tuted “Office of State Budget, Planning, and 
1.2, provides: “This act shall be known as the Management” for “Office of State Budget and 
‘Current Operations and Capital Improve- Management” twice in subsection (c). 


ments Appropriations Act of 2001.’” Session Laws 2001-424, s. 12.2(b), effective 
Session Laws 2001-424, s. 36.5 is a July 1, 2001, substituted “Office of State Bud- 
severability clause. get and Management” for “Office of State Bud- 
Effect of Amendments. — Session Laws _ get, Planning, and Management” in two places 


2000-140, s. 93.1, effective July 1, 2000, substi- in subsection (c). 
8§ 143B-134, 143B-135: Reserved for future codification purposes. 


ARTICLE 3. 


Department of Health and Human Services. 
Part 1. General Provisions. 


§ 143B-136: Repealed by Session Laws 1997-443, s. 11A.2. 


§ 143B-136.1. Department of Health and Human Services 
— creation. 


There is created a department to be known as the “Department of Health 
and Human Services,” with the organization, duties, functions, and powers 
aaa in this Article and other applicable provisions of law. (1997-443, s. 


Editor’s Note. — Session Laws 1997-443, s. relates to any power, duty, function, or obliga- 
35.2, provides: “Except for statutory changes or _ tion of any department, division, or agency and 
other provisions that clearly indicate an inten- _ that continues in effect after that Part shall be 
tion to have effects beyond the 1997-99 fiscal construed so as to be consistent with that Part. 
biennium, the textual provisions of this act Session Laws 1997-448, s. 11A.124 provides 
apply only to funds appropriated for, and activ- all statutory authority, powers, duties, func- 
ities occurring during, the 1997-99 fiscal bien- tions, records, personnel, property, and 
nium.” unexpended balances of appropriations or other 

Session Laws 1997-443, s. 11A.120, provides funds of any agency which are transferred 
that references in the Session Laws to any pursuant to this Part shall be transferred in 
department, division, or other agency that is _ their entirety. 
transferred by that Part of the act shall be Session Laws 1997-443, s. 114.125 provides 
considered to refer to the successor depart- unless specifically provided to the contrary or 
ment, division, or other agency. Every Session unless a contrary intent is clear from the con- 
Law that refers to any department, division, or text, any official designation of any agency 
other agency to which that Part applies that transferred by this Part as the State agency for 
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any function, including specifically purposes of 
federal programs, shall be considered to be a 
designation of the successor agency. 

Session Laws 1997-448, s. 11A.126 provides 
no later than 30 days after the effective date of 
this part, the Department of Health and Hu- 
man Services and the Department of Environ- 
ment and Natural Resources shall enter into a 
Memorandum of Agreement that provides for 
coordination between the departments as to 
any functions shared by the departments as a 
result of the passage of this Part. This Memo- 
randum shall require that the Department of 
Environment and Natural Resources provide 
staff to the Commission for Health Services for 
the Commission’s duties under Articles 8, 9, 10, 
and 12 of Chapter 130A of the General Stat- 
utes. Until a Memorandum of Agreement has 
been entered into by the departments, the De- 
partment of Health and Human Services shall 
provide all clerical and other services required 
by the Commission for Health Services. 

Session Laws 1997-443, s. 11A.129, as 
amended by Session Laws 1998-76, s. 3, pro- 
vides that the Secretary of Health and Human 
Services may reorganize the Department of 
Health and Human Services in accordance with 
this section and shall report as required, and 
that by February 1, 1999, the Department shall 
report to the Joint Legislative Commission on 
Governmental Operations or to the General 
Assembly on incorporating health functions 
and agencies into the Department, on addi- 
tional changes, on proposed changes in boards 
and commissions, and on rule changes. 

Session Laws 1997-443, s. 11A.130, provides 
that Part XIA of that act becomes effective 
when the act becomes’ law (August 28, 1997), 
but for purposes of budget and _ financial 
records, s. 11A.130 becomes effective July 1, 
1997, and that the Department by agreement 
and at the direction of the Office of State 
Budget and Management shall undertake cer- 
tification, revisions, and transfer of budget 
funds and financial records so that State fiscal 
year financial records, reports, and accounting 
are maintained as if Part had become effective 
July 1, 1997. 

Session Laws: 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Consolidation of Department Offices. — 
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Session Laws 2001-424, ss. 21.1(a) to (c), pro- 
vided: “(a) The Department of Health and Hu- 
man Services shall consolidate its regional, 
district, field, and satellite offices located 
throughout the State. The Department shall 
implement these consolidations no later than 
June 30, 2002. The Department shall provide 
the following information: 

“(1) An inventory of all its regional, district, 
field, and satellite offices located throughout 
the State before the consolidation required in 
this section [s. 21.1 of Session Laws 2001-424]. 
This inventory shall include the purpose of the 
office (direct services or central location for field 
staff), the number of staff assigned to the office, 
the cost of operating the office, and information 
on whether the office is co-located or located 
near another regional, district, field, or satellite 
office; 

“(2) An inventory of all its regional, district, 
field, and satellite offices located throughout 
the State after the consolidation required in 
this section [s. 21.1 of Session Laws 2001-424] 
is completed. This inventory shall include the 
purpose of the office (direct services or central 
location for field staff), the number of staff 
assigned to the office, the cost of operating the 
office, and information on whether the office is 
co-located or located near another regional, 
district, field, or satellite office; 

“(3) A report on the anticipated impact of the 
consolidation required by this section [s. 21.1 of 
Session Laws 2001-424] on the delivery of ser- 
vices; 

“(4) A report on the use of technology to 
comply with the consolidation required under 
this section [s. 21.1 of Session Laws 2001-424] 
to increase the number of staff working from 
their homes or other locations; and 

“(5) A report on the anticipated cost savings, 
efficiencies in the use of State staff and re- 
sources, and improved delivery of services re- 
sulting from the consolidation required under 
this section [s. 21.1 of Session Laws 2001-424]. 

“(b) The Department of Health and Human 
Services shall conduct an inventory of all offices 
located in Wake County. This inventory shall 
include the purpose of the office, the number of 
staff assigned to the office, the cost of operating 
the office, information on. whether the office is 
co-located or located near another related office, 
and information on whether the office could be 
moved to another area of the State. 

“(c) The Department of Health and Human 
Services shall provide an interim report on the 
activities required under this section [s. 21.1 of 
Session Laws 2001-424] by January 1, 2002, 
and a final report by July 1, 2002. The interim 
and final reports shall be provided to the Sen- 
ate Appropriations Committee on Health and 
Human Services, the House of Representatives 
Appropriations Subcommittee on Health and 
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Human Services, and the Fiscal Research Divi- 
sion.” | 

Centralization of Department Activities. 
— Session Laws 2001-424, s. 21.2, provides: 
“The Department of Health and Human Ser- 
vices shall centralize all activities throughout 
the Department relating to the coordination 
and processing of criminal record checks re- 
quired by law. The centralization shall include 
the transfer of positions, corresponding State 
appropriations, federal funds, and other funds. 
The Department shall report on the centraliza- 
tion of criminal record check activities to the 
Senate Appropriations Committee on Health 
and Human Services, the House of Representa- 
tives Appropriations Subcommittee on Health 
and Human Services, and the Fiscal Research 
Division not later than January 1, 2002.” 

Department of Phone Lines. — Session 
Laws 2001-424, ss. 21.5(a) and (b), provide: “(a) 
The Department of Health and Human Ser- 
vices shall determine the feasibility of combin- 
ing all Department-operated and contracted 
toll-free (1-8xx) phone. lines to create efficien- 
cies. An inventory of all resource telephone 
lines throughout Divisions of the Department 
shall be conducted and an evaluation com- 
pleted of potential savings in combining these 
phone lines. In conducting the inventory, the 
Department shall identify the following: 

“(1) Title and purpose of the phone line. 

“(2) Type of information provided to callers. 

“(3) Budget of the operations. 

“(4) Number of staff (phone agents, other). 

“(5) Number of calls received annually to 
each phone line. 

“(6) Contracts. 

“The Department shall project costs for the 
new combined phone line and prepare a com- 
prehensive cost-benefit analysis on the new 
consolidated plan compared with current ser- 
vices. 

“(b) The Department shall submit a progress 
report on the feasibility study to the Senate 
Appropriations Committee on Health and Hu- 
man Services, the House of Representatives 
Appropriations Subcommittee on Health and 
Human Services, the Senate Appropriations 
Committee on Information Technology, and the 
House of Representatives Appropriations Sub- 
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committee on Information Technology no later: 


than December 1, 2001, and a final report by 
April 1, 2002.” 

Prescription Drug System. — Session 
Laws 2001-424, ss. 21.6(a) to (d), as amended 
by Session Laws 2001-513, s. 20, provides: “(a) 
Of the funds appropriated in this act [Session 
Laws 2001-424] to the Department of Health 
and Human Services, the sum of two hundred 
thousand dollars ($200,000) for the 2001-2002 
fiscal year and the sum of two hundred thou- 
sand dollars ($200,000) for the 2002-2008 fiscal 
year shall be used to initiate the development 
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of a system to assist eligible individuals in 
obtaining prescription drugs at no cost through 
pharmaceutical company programs. The sys- 
tem will be designed to minimize the efforts of 
patients and their health care providers in 
securing needed drugs. The required patient 
and health care provider data will be main- 
tained and orders tracked in order to initiate 
timely reorders of needed drugs to assure con- 
tinuity of medication intake. The Department 
may contract with a private nonprofit organi- 
zation to assist in the development of the sys- 
tem as provided under this section. 

“(b) The development of the system shall be 
jointly managed by the Office of Research, 
Demonstrations and Rural Health Develop- 
ment and the Office of Pharmacy Services, 
Division of Public Health. 

“(c) The Department shall work with phar- 
maceutical companies in obtaining access to 
company applications for assistance and mak- 
ing those applications available to the general 
public, The Department shall ensure that phar- 
maceutical company programs are registered 
with the Department and shall obtain the ap- 
plication forms of each pharmaceutical pro- 
gram. 

“(d) The Department shall report on the im- 
plementation of this section [s. 21.6 of Session 
Laws 2001-424] on January 1, 2002, April 1, 
2002, and October 1, 2002, to the Senate Ap- 
propriations Committee on Health and Human, 
Services, the House of Representatives Appro- 
priations Subcommittee on Health and Human 
Services, and the Fiscal Research Division.” 

Information Technology Project. — Ses- 
sion Laws 2001-424, ss. 21.17(a) and (b), pro- 
vide: “(a) Notwithstanding any other provision 
of law to the contrary, the Department of 
Health and Human Services may establish spe- 
cial time-limited positions in the Division of 
Information Research Management for an in- 
formation technology project to maximize effi- 
ciencies in the preparation for and implemen- 
tation of federal requirements of the medical 
records privacy standards under the Health 
Insurance Portability and Accountability Act of 
1996 (HIPAA). Positions established are not 
permanent positions, not subject to the State 
Personnel Act under G.S. 126-1.1, and not sub- 
ject to the State salary schedule. 

“(b) Positions established pursuant to this 
section [s. 21.17 of Session Laws 2001-424] may 
commence no earlier than July 1, 2001, and 
shall expire June 30, 2003.” 

Centralized Contracts System. — Session 
Laws 2001-424, s. 21.18B, provides: “The De- 
partment of Health and Human Services shall 
implement a centralized contracts system. The 
Department shall develop and implement con- 
sistent policies and procedures for the develop- 
ment and execution of contracts. The system 
shall include, where feasible and appropriate, 
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the transfer of positions, corresponding State 
appropriations, federal funds, and other funds. 
The Department shall not enter into new con- 
tracts for database management until the cen- 
tralized contracts system required under this 
section [s. 21.18B of Session Laws 2001-424] 
has been implemented and the Department has 
complied with the requirements of Section 
21.93 of this act [s. 21.93 of Session Laws 
2001-424, which provides for centralization of 
statistical management and analysis func- 
tions].” 

Family Support Coordination. — Session 
Laws 2001-424, s. 21.18C, provides: “The De- 
partment of Health and Human Services shall 
coordinate all family support contracts and 
activities across divisions. This coordination 
shall address duplication, cost efficiency, and 
effectiveness and shall ensure compliance with 
federal requirements while maximizing State 
and federal resources.” 

HIV/AIDS Programs. — Session Laws 
2001-424, ss. 21.18D (a) to (d), provide: “(a) It is 
the intention of the General Assembly to focus 
current resources and activities to strengthen 
and enhance prevention and intervention pro- 
grams directed at the reduction of HIV/AIDS. 
The Department shall coordinate efforts to en- 
hance awareness, education, and outreach with 
the North Carolina AIDS Advisory Council, 
North Carolina Minority Health Advisory 
Council, representatives of faith communities, 
representatives of nonprofit agencies, and other 
State agencies. 

“(b) The Department of Health and Human 
Services shall coordinate and ensure the imple- 
mentation of developmentally appropriate edu- 
cation, awareness, and outreach campaigns to 
comply with subsection (a) [s. 21.18D(a) of 
Session Laws 2001-424] in the following pro- 
grams and services: 

~“(1) Division of Social Services programs and 
services: 

“a. Domestic Violence Prevention and Aware- 
ness. 

“bh. Domestic Violence Services for Work First 
Families. 

“c. After School Services for At Risk Children. 

“d. Work First Boys/Girls Clubs. 

“(2) Division of Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services 
programs and services: 

“a. Substance Abuse Services for Juveniles. 

“b. Residential Substance Abuse Services for 
Women and Children. 

“(3) Division of Public Health programs and 
services: 

“a. Teen Pregnancy Prevention Activities. 

“b. Out-of-Wedlock Births. 

“c. School Health Program. 

“d. High-Risk Maternity Clinic Services. 

“e. Perinatal Education and Training. 

“f. Public Information and Education. 
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“s. Technical Assistance to Local Health De- 
partments. 

“(4) Other divisions, services, and programs: 

“a. Family Support Services. 

“b. Family Resource Centers. 

“c. Independent Living Services. 

“d. Residential schools and facilities. 

“e. Other programs, services, or contracts 
that provide education and awareness services 
to children and families. 

“(c) Other State agencies, including the De- 
partment of Public Instruction, the Depart- 
ment of Juvenile Justice and Delinquency Pre- 
vention, and the Department of Administra- 
tion, shall ensure the incorporation of develop- 
mentally appropriate HIV/AIDS education, 
awareness, and outreach information into their 
programs. . 

“(d) The Department shall report on the im- 
plementation of this section [s. 21.18D of Ses- 
sion Laws 2001-424] on March 15, 2002, to the 
Senate Appropriations Committee on Health 
and Human Services, the House of Representa- 
tives Appropriations Subcommittee on Health 
and Human Services, and the Fiscal Research 
Division.” 

Acute Care and Long-Term Care Expen- 
ditures. — Session Laws 2001-424, s. 21.19(q), 
provides: “The Department of Health and Hu- 
man Services shall submit a quarterly status 
report on expenditures for acute care and long- 
term care services to the Fiscal Research Divi- 
sion and to the Office of State Budget and 
Management. This report shall include an 
analysis of budgeted versus actual expendi- 
tures for eligibles by category and for long-term 
care beds. In addition, the Department shall 
revise the program’s projected spending for the 
current fiscal year and the estimated spending 
for the subsequent fiscal year on a quarterly 
basis. The quarterly expenditure report and the 
revised forecast shall be forwarded to the Fiscal 
Research Division and to the Office of State 
Budget and Management no later than the 
third Thursday of the month following the end 
of each quarter.” 

Division of Early Intervention and Edu- 
cation. — Session Laws 2001-424, ss. 21.80(b) 
to (f), provide: “(b) The Division of Early Inter- 
vention and Education is dissolved and an 
Office of Education Services is created within 
the Department of Health and Human Ser- 
vices. The purpose of this office is to manage the 
Schools for the Deaf, the Governor Morehead 
School for the Blind, and their preschool com- 
ponents. The Office shall have a Superinten- 
dent and appropriate staff to manage these 
schools. The purpose of the Office is to improve 
student academic and postsecondary outcomes 
and to strengthen collaborative relationships 
with local education agencies and with the 
State Board of Education. 

“(c) The Early Intervention program, includ- 
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ing all positions and the corresponding State 
appropriations, federal funds, and other funds 
that were in the Early Intervention program as 
of January 1, 2001, are transferred from the 
Division of Early Intervention and Education to 
the Division of Public Health, Women’s and 
Children’s Health Section. 

“(d) The Developmental Evaluation Centers, 
including all positions and the corresponding 
State appropriations, federal funds, and other 
funds, are transferred from the Division of 
Early Intervention and Education to the Divi- 
sion of Public Health, Women’s and Children’s 
Health Section. 

“(e) The Governor Morehead School preschool 
program, including all positions and the corre- 
sponding State appropriations, federal funds, 
and other funds, is transferred from the Divi- 
sion of Early Intervention and Education to the 
Governor Morehead School.” 

“f) The Department of Health and Human 
Services shall make the necessary organization 
changes effective immediately and the budget 
adjustments by October 1, 2001.” 

Reorganization of Division of Mental 
Health, Developmental Disabilities, and 
Substance Abuse Services. — Session Laws 
2001-424, ss. 21.64(a) to (c) provide for the 
Reorganization of the Division of Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services so as to reduce layers of 
management and duplication of services. The 
Department is to study the feasibility of consol- 
idating its staff, responsibilities, and resources 
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around the functional areas of need of its cli- 
ents regardless of disability. These functional 
areas shall include housing services and sup- 
ports, supported employment, local crisis ser- 
vices, and capacity development. The Depart- 
ment is to report its progress in complying with 
s. 21.64 on or before November 1, 2001, and 
December 1, 2001, with a final report to be 
submitted on or before April 15, 2002. 

Streamling of Division of Child Develop- 
ment. — Session Laws 2001-424, s. 21.74, 
provides: “The Department of Health and Hu- 
man Services, Division of Child Development 
shall reduce layers of management and stream- 
line operations in accordance with the follow- 
ing: F 

“(1) Eliminate the Workforce Support and 
Consumer Outreach Section, including posi- 
tions and corresponding Stateappropriations, 
federal funds, and other funds. Except that the 
Workforce Support, Criminal Records Checks, 
and the Work Force Unit-Quality Improvement 
Units shall be transferred to the Administra- 
tion Section, including positions and corre- 
sponding State appropriations, federal funds, 
and other funds. 

“(2) Eliminate the Program Integrity and 
Quality Assurance Section including positions 
and corresponding State appropriations, fed- 
eral funds, and other funds. 

“(3) Eliminate the Research and Policy Unit 
including positions and corresponding State 
appropriations, federal funds, and other funds.” 


§ 143B-137: Repealed by Session Laws 1997-443, s. 11A.2. 


Editor’s Note. — Session Laws 2000-67, s. 
11.23(b), as amended by Session Laws 2000- 
138, s. 15.1, provides: “The Department, in 
consultation with the Joint Legislative Over- 
sight Committee on Mental Health, Develop- 
mental Disabilities, and Substance Abuse Ser- 
vices, shall study whether a new division of 
developmental disabilities should be estab- 
lished in the Department. Not later than Jan- 


uary 1, 2001, the Department shall report. its 
findings and recommendations to. the Joint 
Legislative Oversight Committee on Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services, the House of Represen- 
tatives Appropriations Subcommittee on 
Health and Human Services, and the Senate 
Appropriations Committee on Human Re- 
sources. 


§ 143B-137.1. Department of Health and Human Services 
— duties. | 


It shall be the duty of the Department to provide the necessary management, 
development of policy, and establishment and enforcement of standards for the 
provisions of services in the fields of public and mental health and rehabilita- 
tion with the intent to assist all citizens — as individuals, families, and 
communities — to achieve and maintain an adequate level of health, social and 
economic well-being, and dignity. Whenever possible, the Department shall 
emphasize preventive measures to avoid or to reduce the need for costly 
emergency treatments that often result from lack of forethought. The Depart- 
ment shall establish priorities to eliminate those excessive expenses incurred 
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by the State for lack of adequate funding or careful planning of preventive 


measures. (1997-443, s. 11A.3.) 


Cross References. — As to establishment of 
a Spay/Neuter Program in the Department of 
Health and Human Services, see § 19A-60 et 
seq. As to report by the Division of Social 
Services on the activities of the State Child 
Fatality Review Team, see § 143B-150.20(h). 

Editor’s Note. — Child Residential Treat- 
ment Services Program. Session Laws 2000-67, 
ss. 11.19(a)-(d), provide: “(a) The Department of 
Health and Human Services shall establish the 
Child Residential Treatment Services Program. 
The Program shall be implemented by the 
Department in consultation with the Office of 
Juvenile Justice (now the Department of Juve- 
nile Justice and Delinquency Prevention) and 
other affected State agencies. The purpose of 
the Program is to provide appropriate and 
medically necessary residential treatment al- 
ternatives for children at risk of institutional- 
ization or other out-of-home placement. Pro- 
gram funds shall be targeted for non-Medicaid 
eligible children and may also be used for 
Medicaid-eligible children. Program funds may 
also be used to expand the Child Mental Health 
Systems of Care Project. The Program shall 
include the following: 

“(1) Behavioral health screenings for all chil- 
dren at risk of institutionalization or other 
out-of-home placement. 

“(2) Appropriate and medically necessary res- 
idential treatment placements, including place- 
ments for youths needing substance abuse 
treatment services and for specialized popula- 
tions such as deaf children, children with seri- 
ous emotional disturbances, and sexually ag- 
gressive youth. 

“(3) Multidisciplinary case management ser- 
vices, as needed. 

“(4) A system of utilization review specific to 
the nature and design of the Program. 

“(5) Mechanisms to ensure that children are 
not placed in department of social services 
custody for the purpose of obtaining mental 
health residential treatment services. 

“(6) Mechanisms to maximize current State 
and local funds and to expand use of Medicaid 
funds to accomplish the intent of this Program. 

“(7) Other appropriate components to accom- 
plish the Program’s purpose. 

“(8) The Secretary of the Department of 
Health and Human Services may enter into 
contracts with residential service providers. 

“(b) The Department shall not allocate funds 
appropriated for Program services until a 
Memorandum of Agreement has been executed 
between the Department and other affected 
State agencies. The Memorandum of Agree- 
ment shall address specifically the roles and 
responsibilities of the various departmental di- 


ost 


visions and affected State agencies involved in 
the administration, financing, care, and place- 
ment of children at risk of institutionalization 
or other out-of-home placement. The Depart- 
ment shall not allocate funds appropriated in 
this act for the Program until Memoranda of 
Agreement between local departments of social 
services and area mental health programs, and 
the Administrative Office of the Courts, and the 
Office of Juvenile Justice (Department of Juve- 
nile Justice and Delinquency Prevention), as 
appropriate, are executed to effectuate the pur- 
pose of the Program. The Memoranda of Agree- 
ment shall address issues pertinent to local 
implementation of the Program. 

“(c) Notwithstanding any other provision of 
law to the contrary, services under the Child 
Residential Treatment Services Program are 
not an entitlement for non-Medicaid eligible 
children served by the Program. 

“(d) The Department of Health and Human 
Services, in conjunction with the Office of Ju- 
venile Justice (Department of Juvenile Justice 
and Delinquency Prevention) and other af- 
fected agencies, shall report on the following: 

“(1) The number and other demographic in- 
formation of children served. 

“(2) The amount and source of funds ex- 
pended to implement the Program. 

“(3) Information regarding the number of 
children screened, specific placement of chil- 
dren, and treatment needs of children served. 

“(4) The average length of stay in residential 
treatment, transition, and return to home. 

“(5) The number of children diverted from 
institutions or other out-of-home placements 
such as training schools and State psychiatric 
hospitals. 

“(6) Recommendations on other areas of the 
Program that need to be improved. 

“(7) Other information relevant to successful 
implementation of the Program. 

“The Department shall submit a progress 
report on implementation of the Program not 
later than February 1, 2001, and a final report 
not later than May 1, 2002, to the House of 
Representatives Appropriations Subcommittee 
on Health and Human Services, the Senate 
Appropriations Committee on Human Re- 
sources, and the Fiscal Research Division.” 

Funds for Child and Adolescent Residential 
Unit at Murdoch Center. Session Laws 2000- 
67, ss. 11.20(a)-(c), provide: “(a) Of the funds 
appropriated in this act to the Department of 
Health and Human Services, Division of Men- 
tal Health, Developmental Disabilities, and 
Substance Abuse Services, the sum of one mil- 
lion two hundred thousand dollars ($1,200,000) 
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for the 2000-2001 fiscal year shall be used as 
follows: 

“(1) To develop and operate a six-bed short- 
term residential unit to meet the needs of 
autistic children statewide whose behaviors 
place them at serious risk of institutionaliza- 
tion. The unit shall be developed within the 
Murdoch Mental Retardation Center and sup- 
ported by specialized staff within the Murdoch 
Mental Retardation Center; and 

“(2) To develop and operate a four-bed resi- 
dential program for autistic children statewide 
whose behaviors place them at serious risk of 
institutionalization. The program may offer 
short-term diagnostic/prescriptive services or 
comprehensive interventions in order to transi- 
tion children back to their homes and commu- 
nities. The program shall be developed and 
supported by staff from the Murdoch Mental 
Retardation Center. 

“(b) Of the funds appropriated in this act to 
the Department of Health and Human Ser- 
vices, Division of Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services, 
the sum of three hundred twenty-six thousand 
dollars ($326,000) for the 2000-2001 fiscal year 
shall be used to provide residential services for 
children with autism. 

“(c) The Department shall submit progress 
reports on December 1, 2000, and on April 1, 
2001, on its compliance with this section. The 
Department shall submit a final report on Jan- 
uary 1, 2002. The reports shall be submitted to 
the House of Representatives Appropriations 
Subcommittee on Health and Human Services, 
the Senate Appropriations Committee on Hu- 
man Resources, and the Fiscal Research Divi- 
sion.” 

Services to Children at Risk for Institution- 
alization or Other Out-of-Home Placement. 
Session Laws 2000-67, ss. 11.21(a), (b), provide: 
“(a) In order to ensure that children at risk for 
institutionalization or other out-of-home place- 
ment are appropriately served by the mental 
health, developmental disabilities, and sub- 
stance abuse services system, the Department 
of Health and Human Services, Division of 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services, shall do the 
following with respect to services provided to 
these children: 

“(1) Provide only those treatment services 
that are medically necessary. 

“(2) Implement utilization review of services 
provided. 

“(3) Effective immediately: 

“a, Eliminate formerly court-mandated Willie 
M. or Eligible Violent and Assaultive Children 
Program administration, infrastructure, cate- 
gorical funding designation, and eligibility de- 
termination process at the State and local level; 

“bh. Identify savings realized from elimination 
of Program administration and infrastructure 
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at the State and local level; 

“ec, Adopt the following guiding principles for 
the provision of services: 

“1. Service delivery system must be outcome- 
oriented and evaluation-based. 

“2. Services should be delivered as close as 
possible to the consumer’s home. 

“3. Services selected should be those that are 
most efficient in terms of cost and effectiveness. 

“4. Services should not be provided solely for 
the convenience of the provider or the client. 

“5. Families and consumers should be in- 
volved in decision making throughout treat- 
ment planning and delivery. 

“d. Implement all of the following cost reduc- 
tion strategies: 

“1, Preauthorization for all services except 
emergency services. 

“9. Levels of care to assist in the development 
of treatment plans. 

“3. Clinically appropriate services. 

“4. State review of individualized service 
plans for all children served to ensure that 
service plans focus on delivery of appropriate 
services rather than optimal treatment and 
habilitation plans. 

“(4) Collaborate with other affected State 
agencies such as the Office of Juvenile Justice 
(Department of Juvenile Justice and Delin- 
quency Prevention) and the Administrative Of- 
fice of the Courts, and with local departments of 
social services and area mental health pro- 
grams to eliminate cost-shifting and facilitate 
cost-sharing among these governmental agen- 
cies with respect to the treatment and place- 
ment services. 

“(b) The Department shall submit a progress 
report on implementation of this section not 
later than February 1, 2001, and a final report 
not later than May 1, 2002, to the House of 
Representatives Appropriations Subcommittee 
on Health and Human Services, the Senate 
Appropriations Committee on Human Re- 
sources, and the Fiscal Research Division.” 

Services to Multiply-Diagnosed Adults. Ses- 
sion Laws 2000-67, ss. 11.22(a)-(c), provide: “(a) 
In order to ensure that multiply-diagnosed 
adults are appropriately served by the mental 
health, developmental disabilities, and sub- 
stance abuse services system, the Department 
of Health and Human Services, Division of 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services, shall do the 
following with respect to services provided to 
these adults: 

“(1) Provide only those treatment services 
that are medically necessary. 

“(2) Implement utilization review of services 
provided. 

“(3) Effective immediately: 

“a. Eliminate formerly court-mandated Tho- 
mas S. Program administration, infrastruc- 
ture, and categorical funding designation at the 
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local level, while continuing to provide services 
to former Thomas S. clients and other multiply- 
diagnosed adults; 

“bh. Identify savings realized from elimination 
of Program administration and infrastructure. 

“c. Adopt the following guiding principles for 
the provision of services: 

“1. Service delivery system must be outcome 
oriented and evaluation based. 

“2. Services should be delivered as close as 
possible to the consumer’s home. 

“3. Services selected should be those that are 
most efficient in terms of cost and effectiveness. 

“4, Services should not be provided solely for 
the convenience of the provider or the client. 

“5. Families and consumers should be in- 
volved in decision-making throughout treat- 
ment planning and delivery; and 

“d. Implement all of the following cost reduc- 
tion strategies: 

“1. Preauthorization for all services except 
emergency services. 

“2. Criteria for determining medical neces- 
sity. 

“3. Clinically appropriate services. 

“4, State review of (i) individualized service 
plans for all adults served to ensure that ser- 
vice plans focus on delivery of appropriate ser- 
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vices rather than optimal treatment and habil- 
itation plans, and (ii) staffing patterns of 
residential services. 

“(b) No State funds shall be used for the 
purchase of single-family or other residential 
dwellings to house multiply-diagnosed adults. 

“(c) The Department shall submit a progress 
report on implementation of this section not 
later than February 1, 2001, and a final report 
not later than May 1, 2002, to the House of 
Representatives Appropriations Subcommittee 
on Health and Human Services, the Senate 
Appropriations Committee on Human Re- 
sources, and the Fiscal Research Division.” 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


CASE NOTES 


Funding for Medically Necessary Abor- 
tions. — Under prior section 143B-137 the 
action of the General Assembly in placing se- 
vere restrictions on the funding of medically 
necessary abortions for indigent women was 


valid and did not violate Article I, Section 1; 
Article 1, Section 19; or Article XI, Section 4 of 
the Constitution of North Carolina. Rosie J. v. 
North Carolina Dep’t of Human Resources, 347 
N.C. 247, 491 S.E.2d 535 (1997). 


§ 143B-138: Repealed by Session Laws 1997-443, s. 11A.2. 


§ 143B-138.1. Department of Health and Human Services 
— functions and organization. 


(a) All functions, powers, duties, and obligations previously vested in the 
following commissions, boards, councils, committees, or subunits of the De- 
partment of Human Resources are transferred to and vested in the Depart- 
ment of Health and Human Services by a Type I transfer, as defined in G.S. 


143A-6: 
(1) 
(2) 
(3) 
(4) 


(5) 
(6) 
(7) 
(8) 
(9) 


Division of Aging. 


Abuse Services. 
Division of Social Services. 
Division of Facility Services. 


Division of Services for the Blind. 
Division of Medical Assistance. 
Division of Mental Health, Developmental Disabilities, and Substance 


Division of Vocational Rehabilitation. 
Repealed by Session Laws 1998-202, s. 4(v), effective January 1, 1999. 
Division of Services for the Deaf and the Blind. 


(10) Office of Economic Opportunity. 
(11) Division of Child Development. 
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(12) Office of Rural Health. 

(b) All functions, powers, duties, and obligations previously vested in the 
following commissions, boards, councils, committees, or subunits of the De- 
partment of Human Resources are transferred to and vested in the Depart- 
ment of Health and Human Services by a Type II transfer, as defined in G.S. 
143A-6: 

(1) Respite Care Program. 

(2) Governor’s Advisory Council on Aging. 

(3) Commission for the Blind. 

(4) Professional Advisory Committee. 

(5) Consumer and Advocacy Advisory Committee for the Blind. 

(6) Commission for Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services. 

(7) Social Services Commission. 

(8) Child Day Care Commission. 

(9) Medical Care Commission. 

(10) Emergency Medical Services Advisory Council. 

(11) Board of Directors of the Governor Morehead School. 

(12) Board of Directors for the North Carolina Schools for the Deaf. 

(13) North Carolina Council for the Hearing Impaired. 

(14) North Carolina Council on the Holocaust. 

(15) Council on Developmental Disabilities. 

(c) The functions, powers, duties, and obligations previously vested in the 
following commissions, boards, councils, committees, or subunits of the De- 
partment of Environment, Health, and Natural Resources are transferred to 
and vested in the Department of Health and Human Services by a Type I 
transfer, as defined in G.S. 143A-6: 

(1) Division of Dental Health. 

(2) State Center for Health Statistics. 

(3) Division of Epidemiology. 

(4) Division of Health Promotion. 

(5) Division of Maternal and Child Health. 
(6) Office of Minority Health. 

(7) Office of Public Health Nursing. 

(8) Division of Laboratory Services. 

(9) Office of Local Health Services. 

(10) Division of Postmortem Medicolegal Examinations. 
(11) Office of Women’s Health. 

(d) All functions, powers, duties, and obligations previously vested in the 
following commissions, boards, councils, committees, or subunits of the De- 
partment of Environment, Health, and Natural Resources are transferred to 
and vested in the Department of Health and Human Services by a Type II 
transfer, as defined in G.S. 143A-6: 

(1) Commission for Health Services. 

(2) Council on Sickle Cell Syndrome. 

(3) Governor’s Council on Physical Fitness and Health. 

(4) Commission of Anatomy. 

(5) Minority Health Advisory Council. 

(6) Advisory Committee on Cancer Coordination and Control. 

(e) The Department of Health and Human Services is vested with all other 
functions, powers, duties, and obligations as are conferred by the Constitution 
and laws of this State. (1997-443, s. 11A.3; 1998-202, s. 4(v).) 


Editor’s Note. — Session Laws 1999-237, s. Session Laws 1999-237, s. 11.18, provides 
1.1, provides: “This act shall be known as the — that the Bingo Program in the Department of 
‘Current Operations and Capital Improve- Health and Human Services, Division of Facil- 
ments Appropriations Act of 1999’.” ity Services, and all functions, powers, duties, 
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and obligations vested in the Department of 
Health and Human Services for the Bingo Pro- 
gram, are transferred to and vested in the 
Department of Crime Control and Public Safety 
by a Type I transfer, as defined in G.S. 143A-6. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Session Laws 2000-67, s. 14.18(a)-(e), re- 
names the State Energy Conservation Plan as 
the State Energy Efficiency Program. Effective 
September 30, 2000, the statutory authority, 
powers, duties and functions, records, property, 
funds, etc., of the Residential Energy Conser- 
vation Assistance Program in the Energy Divi- 
sion of the Department of Commerce are trans- 
ferred from the Department of Commerce to the 
Department of Health and Human Services. 
Similarly, effective September 30, 2000, the 
statutory authority, powers, duties and func- 
tions, records, property, funds, etc., of the En- 
ergy Policy Council and State Energy Efficiency 
Program in the Energy Division of the Depart- 
ment of Commerce are transferred from the 
Department of Commerce to the Department of 
Administration. Effective July 1, 2000, all va- 
cant positions in the Energy Division of the 
Department of Commerce are abolished. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Office of Policy and Planning. — Session 
Laws 2001-424, s. 21.14(a), provides: “(a) It is 
the intent of the General Assembly that the 
Department of Health and Human Services 
provide coordinated policy development and 
strategic planning for the State’s health and 
human services systems. The Department is 
directed to establish an Office of Policy and 
Planning within the Office of the Secretary 
from existing resources across the Department. 
The Director of the Office of Policy and Plan- 
ning shall report directly to the Secretary and 
shall have the following responsibilities: 

“(1) Coordinate the development of depart- 
mental policies, plans, and rules, in consulta- 
tion with the Divisions of the Department. 
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“(2) Development of a departmental process 
for the development and implementation of 
new policies, plans, and rules. 

“(3) Development of a departmental process 
for the review of existing policies, plans, and 
rules to ensure that departmental policies, 
plans, and rules are relevant. 

“(4) Coordination and review of all depart- 
mental policies before dissemination to ensure 
that all policies are well-coordinated within 
and across all programs. 

“(5) Implementation of ongoing strategic 
planning that integrates budget, personnel, 
and resources with the mission and operational 
goals of the Department. 

“(6) Review, disseminate, monitor, and eval- 
uate best practice models.” 

Session Laws 2001-424, s. 21.14(b), as 
amended by Session Laws 2001-487, s. 110, 
provides: “(b) Under the direction of the Secre- 
tary of Health and Human Services, the Direc- 
tor of the Office of Policy and Planning shall 
have the authority to direct Divisions, offices, 
and programs within the Department to con- 
duct periodic reviews of policies, plans, and 
rules and shall advise the Secretary when it is 
determined to be appropriate or necessary to 
modify, amend, and repeal departmental poli- 
cies, plans, and rules. All professional and su- 
pervisory employees in policy and management 
positions within the Office of Policy and Plan- 
ning are exempt from Chapter 126 of the Gen- 
eral Statutes except for Articles 6, 7, and 14 of 
that Chapter. Exempt positions within the Of- 
fice of Policy and Planning shall not count 
toward the exempt position totals authorized 
by G.S. 126-5(d)(1).” 

Session Laws 2001-424, s. 21.14(c), provides: 
“(c) The Department shall report on the estab- 
lishment of the Office of Policy and Planning to 
the members of the Senate Appropriations 
Committee on Health and Human Services, the 
House of Representatives Appropriations Sub- 
committee on Health and Human Services, and 
the Fiscal Research Division by January 1, 
2002.” 

Intervention Services Unit. — Session 
Laws 2001-424, s. 21.18A, provides: “There is 
created in the Department of Health and Hu- 
man Services the Intervention Services Unit in 
the Office of the Secretary. The Unit shall be 
responsible for planning, research, monitoring, 
and data analysis for the purpose of enhancing 
coordination among programs and activities 
related to intervention services. Services to be 
coordinated include mental health, develop- 
mental disabilities, and substance abuse ser- 
vices, social services, public health, preschool 
education services, and Smart Start services. 
The Unit shall work closely and collaboratively 
with the divisions through which such pro- 
grams and activities operate.” 

Section of Financial Management and 
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Support. — Session Laws 2001-424, ss. 
21.91(a) to (c), provide: “(a) The Department of 
Health and Human Services shall reduce layers 
of management and streamline operations by 
creating a Section of Financial Management 
and Support. The Department shall consolidate 
all budgeting, purchasing, contract oversight, 
and computer networking personnel into this 
section. The Department shall transfer all po- 
sitions, corresponding State appropriations, 
federal funds, and other related funds into this 
section. At no time shall the Department allow 
the Division of Public Health to maintain 
nonprogram positions within the other sections 
of the Division. 

“(b) The Department shall establish a new 
permanent full-time position in the Division of 
Public Health for Local Health Services section 
chief. The Department shall not contract for 
this position. 

“(c) Not later than December 1, 2001, the 
Department shall report to the Senate Appro- 
priations Committee on Health and Human 
Services, the House of Representatives Appro- 
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priations Subcommittee on Health and Human 
Services; and the Fiscal Research Division on 
the reorganization activities required under 
this section [s. 21.91 of Session Laws 2001- 
424].” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 


Session Laws 2001-424, s. 36.5 is a 
severability clause. 
Effect of Amendments. — The 1998 


amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, repealed subdivision (a)(8), which read 
“Division of Youth Services”. 


CASE NOTES 


Funding for Medically Necessary Abor- 
tions. — Under prior section 143B-137 the 
action of the General Assembly in placing se- 
vere restrictions on the funding of medically 
necessary abortions for indigent women was 
valid and did not violate Article I, Section 1; 
Article 1, Section 19; or Article XI, Section 4 of 


the Constitution of North Carolina. Rosie J. v. 
North Carolina Dep’t of Human Resources, 347 
N.C. 247, 491 S.E.2d 585 (1997). 

Cited in Dialysis Care of N.C., LLC v. De- 
partment of Health & Human Servs., 137 N.C. 
App. 638, 529 S.E.2d 257 (2000), aff’d, 353 N.C. 
258, 538 S.E.2d 566 (2000). 


§ 143B-139. Department of Health and Human Services — 


head. 


The Secretary of Health and Human Services shall be the head of the 
Department. (1973, c. 476, s. 120; 1997-443, s. 11A.122.) 


§ 143B-139.1. Secretary of Health and Human Services to 
adopt rules applicable to local health and hu- 
man services agencies. 


The Secretary of the Department of Health and Human Services may adopt 
rules applicable to local health and human services agencies for the purpose of 
program evaluation, fiscal audits, and collection of third-party payments. 
(1975, c. 875, s. 45; 1997-443, s. 11A.101.) 


§ 143B-139.2. Secretary of Health and Human Services 
requests for grants-in-aid from non-State 


agencies. 


It is the intent of this General Assembly that non-State health and human 
services agencies submit their appropriation requests for grants-in-aid 
through the Secretary of the Department of Health and Human Services for 
recommendations to the Governor and the Advisory Budget Commission and 
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the General Assembly, and that agencies receiving these grants, at the request 
of the Secretary of the Department of Health and Human Services, provide a 
postaudit of their operations that has been done by a certified public accoun- 
Pantera, Ceoro) 8.10; 1989 er 215 sh 1 75419972443 eel TAL02%) 


§ 143B-139.3. Department of Health and Human Services 
— authority to contract with other entities. 


(a) The Department of Health and Human Services is authorized to contract 
with any governmental agency, person, association, or corporation for the 
accomplishment of its duties and responsibilities provided that the expendi- 
ture of funds pursuant to such contracts shall be for the purposes for which the 
funds were appropriated and is not otherwise prohibited by law. 

(b) The Department is authorized to enter into contracts with and to act as 
intermediary between any federal government agency and any county of this 
State for the purpose of assisting the county to recover monies expended by a 
county-funded financial assistance program; and, as a condition of such 
assistance, the county shall agree to hold and save harmless the Department 
against any claims, loss, or expense which the Department might incur under 
the contracts by reason of any erroneous, unlawful, or tortious act or omission 
of the county or its officials, agents, or employees. (1979, 2nd Sess., c. 1094, s. 
1; 1988, c. 138; 1997-4438, s. 11A.118(a).) 


Editor’s Note. — Session Laws 1979, 2nd the Department to enable it to evaluate the 
Sess., c. 1094, which enacted present subsec- efficiency and effectiveness of the entity’s use of 
tion (a) of this section, provided in s. 6: “This act funds and provision of services. Effective Jan- 
is effective upon ratification. All contracts  uary 1, 1999, entities under contract with the 
which would be permissible under this act Department shall provide to the Department, 
which were entered into on or after April 20, at least annually, a copy of the entity’s financial 
1979, are hereby validated.” The act was rati- statement and most recent audit report. 
fied June 17, 1980. “(al) If the entity with which the Department 

The preamble to Session Laws 1979, 2nd of Health and Human Services contracts in 
Sess., c. 1094, cited as the reason for the enact- accordance with subsection (a) of this section is 
ment the case of Hughey v. Cloninger, 297 N.C. a nonprofit organization, then the entity shall 
86, 253 S.E.2d 898 (1979), requiring statutory also provide the same quarterly report to the 
authority for third party contracts. appropriate local health department. 

Session Laws 1998-212, s. 1.1 provides: “This “(b) The Department of Health and Human 
act shall be known as the ‘Current Operations Services shall adopt standards for the annual 
Appropriations and Capital Improvement Ap- evaluation and certification of entities with 
propriations Act of 1998’.” which the Department contracts under this 

Session Laws 1998-212, s. 30.2 provides: “Ex- section. The evaluation and certification stan- 
cept for statutory changes or other provisions dards shall provide sanctions, including discon- 
that clearly indicate an intention to have effects tinuing of funding, for an entity’s failure to 
beyond the 1998-99 fiscal year, the textual comply with DHHS standards and State law. 
provisions of this act apply only to funds appro- The Department shall adopt the standards not 
priated for, and activities occurring during, the later than April 1, 1999, and the standards 


1998-99 fiscal year.” shall apply to contracts entered into on and 
Session Laws 1998-212, s. 30.5 contains a_ after January 1, 2000. 
severability clause. “(c) The Department of Health and Human 


Session Laws 1998-212, s. 12.51, provides: Services shall report to the House Appropria- 
“(a) The Department of Health and Human _ tions Subcommittee on Human Resources and 
Services, Division of Epidemiology, shall con- the Senate Appropriations Committee on Hu- 
tinue the practice of contracting with commu- man Resources no later than May 1, 1999, on 
nity-based organizations, local health depart- the standards adopted, on entities currently 
ments, and other entities to provide services to under contract with DHHS, and on those enti- 
high-risk individuals. Contracts shall require ties’ experience in providing effective and effi- 
quarterly reports to the Department on the cient services under contract with the Depart- 
entity’s use of funds, number of clients served ment. 
under the contract, details on program expen- “(d) Effective January 1, 2000, the Depart- 
ditures, and any other information needed by ment of Health and Human Services shall not 
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allocate HIV Prevention Funds to any entity 
unless the entity has met the certification stan- 
dards adopted by the Department.” 

Session Laws 1998-212, s. 12.52, provides: 
“(a) The Department of Health and Human 
Services, Division of Women’s and Children’s 
Health, shall develop and implement strategies 
to improve accountability in the Immunization 
Program. The Division shall examine and re- 
port on the following options for improving 
Program accountability: 

“(1) Enhancing the current doses adminis- 
tered reporting system; 

“(2) Converting to a vaccine replacement sys- 
tem; 

“(3) Collecting child-specific immunization 
and Program eligibility information; 

“(4) Expediting implementation of the North 
Carolina Immunization Registry; 

“(5) Conducting site visits to twenty percent 
(20%) of private providers annually; 

“(6) Sanctioning providers who fail to comply 
with Program requirements; 

“(7) Identifying means to verify and reduce 
wastage; 

“(8) Other options that will improve Program 
accountability. 

“The Department shall submit its report to 
the members of the House of Representatives 
Appropriations Subcommittee on Human Re- 
sources and the Senate Appropriations Com- 
mittee on Human Resources not later than 
April 1, 1999. This report shall include the 
Division’s recommendations for improving Pro- 
gram accountability and shall identify the re- 
sources required to implement these recom- 
mendations and to meet State and federal 
program reporting requirements. 

“(b) The Department of Health and Human 
Services shall study the feasibility of changing 
the vaccine distribution system such that pri- 
vate providers obtain vaccines from the local 
health department. The study shall include the 
method that would be used to enable local 
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health departments to obtain sufficient quanti- 
ties of vaccine, and cost-savings that could be 
realized in changing from a centralized vaccine 
distributions system to a decentralized system. 
The Department shall report its findings and 
recommendations to the members of the House 
of Representatives Appropriations Subcommit- 
tee on Human Resources and the Senate Appro- 
priations Committee on Human Resources not 
later than April 1, 1999. 

“(c) So that greater compliance and account- 
ability by immunization program providers 
may be achieved as quickly: as possible, the 
Commission for Health Services may adopt 
temporary rules to impose upon immunization 
program providers reasonable reporting re- 
quirements with respect to immunization activ- 
ities and appropriate sanctions for failure. to 
comply. The Division of Women’s and Children’s 
Health shall include in its report required un- 
der subsection (a) of this section requirements 
imposed under the temporary rules and infor- 
mation on provider compliance. 

“(d) Effective March 1, 1999, the Division 
shall require as part of agreements with immu- 
nization program providers that the provider 
pay the cost of vaccine provided to replace 
vaccine provided under the program that has 
been wasted by the provider due to the provid- 
er’s failure to properly store, handle, or rotate 
vaccine inventory. The Division shall develop 
and make available to program providers 
guidelines and technical assistance for the 
proper storage, handling, and rotation of vac- 
cine inventory. Not later than January 1, 1999, 
the Division shall notify all immunization pro- 
gram providers that providers shall be required 
to pay the cost of vaccine provided to replace 
vaccine wasted due to provider negligence in 
the storage, handling, or rotation of inventory. 
Funds received from providers shall be re- 
tained by the Division and used to provide 
technical assistance to providers and to en- 
hance overall program efficiency.” 


§ 143B-139.4. Department of Health and Human Services; 
authority to assist private nonprofit organiza- 


tions. 


(a) The Secretary of the Department of Health and Human Services may 
allow employees of the Department or provide other appropriate services to 
assist any private nonprofit organization which works directly with services or 
programs of the Department and whose sole purpose is to support the services 
and programs of the Department. Except as provided in G.S. 143B-164.18, a 
Department employee shall be allowed to work with an organization no more 
than 20 hours in any one month. These services are not subject to the 
provisions of Chapter 150B of the General Statutes. 

(b) The board of directors of each private, nonprofit organization shall 
secure and pay for the services of the State Auditor’s Office or employ a 
certified public accountant to conduct an annual audit of the financial accounts 
of the organization. The board of directors shall transmit to the Secretary of 
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the Department a copy of the annual financial audit report of the private 
nonprofit organization. 

(c) Notwithstanding the limitations of subsection (a) of this section, the 
Secretary of the Department of Health and Human Services may assign 
employees of the Office of Rural Health and Resource Development to serve as 
in-kind match to nonprofit organizations working to establish health care 
programs that will improve health care access while controlling costs. (1987, c. 
634, s. 1; 1997-443, s. 11A.118(a); 1999-237, s. 11.8; 2001-412, s. 3.) 


Editor’s Note. — Session Laws 1997-443, s. Session Laws 1999-237, s. 30.4, contains a 
11.13, provides: “Notwithstanding the limita-  severability clause. 
tions of G.S. 143B-139.4, the Secretary of the Effect of Amendments. — Session Laws 


Department of Human Resources may assign _1999-237, s. 11.3, effective July 1, 1999, substi- 
employees of the Office of Rural Health and tuted “organizations” for “foundations” in the 


Resource Development to serve as in-kind  ¢atchline; designated the former first para- 
match to nonprofit corporations working to es- _ graph as subsection (a) and therein substituted 
tablish health care programs that will improve “organization” for “foundation” in the first sen- 
health care access while controlling costs.” For tence and substituted “an organization” for “a 
similar prior provisions, see Session Laws foundation” in the second sentence; designated 


1995,'c. 324, s. 23.1. 
ae ’ .,_.. the former second paragraph as subsection (b) 
Session Laws 1997-443, s. 35.2, provides: and therein substituted “organization” for 


Except for rere changes pin other provil- —_ “foundation” in three places; and added subsec- 
sions that clearly indicate an intention to have tun ta 


effects beyond the 1997-99 fiscal biennium, the Séadicnt’ Leege2001A12 a2 8, lefiscande [Sep 


textual provisions of this act apply only to . 

funds appropriated for, and activities occurring tember 145,200, ey rted Except provided 

during, the 1997-99 fiscal biennium.” in G.S. 143B-164.18” at the beginning of the 
Session Laws 1999-237. s. 11 provides: second sentence of subsection (a), and substi- 


“This act shall be known as the ‘Current Oper- tuted “twenty” for “20” in that sentence. 


ations and Capital Improvements Appropria- 
tions Act of 1999’.” 


§ 143B-139.5. Department of Health and Human Services; 
adult care State/county share of costs. 


State funds available to the Department of Health and Human Services 
shall pay fifty percent (50%), and the counties shall pay fifty percent (50%) of 
the authorized rates for care in adult care homes including area mental health 
agency-operated or contracted-group homes. (1991, c. 689, s. 128; 1995, c. 535, 
s. 31; 1997-443, s. 11A.118(a).) 


§ 1438B-139.5A. Collaboration between Division of Social 
Services and Commission of Indian Affairs on 
Indian Child Welfare Issues. 


The Division of Social Services, Department of Health and Human Services, 
shall work in collaboration with the Commission of Indian Affairs, Department 
of Administration, and the North Carolina Directors of Social Services Asso- 
ciation to develop, in a manner consistent with federal law, an effective process 
through which the following can be accomplished: 

(1) Establishment of a relationship between the Division of Social Ser- 
vices and the Indian tribes set forth in G.S. 143B-407(a), either 
separately or through a central entity, that will enable these tribes, in 
general, and tribal councils or other tribal organizations, in particu- 
lar, to receive reasonable notice of identified Indian children who are 
being placed in foster care or adoption or who otherwise enter the 
child protective services system, and to be consulted on policies and 
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other matters pertinent to placement of Indian children in foster care 
or adoption. — 

(2) Agreement on a process by which North Carolina Indians might be 
identified and recruited for purposes of becoming foster care and 
adoptive parents. 

(3) Agreement on a process by which the cultural, social, and historical 
perspective and significance associated with Indian life may be taught 
to appropriate child welfare workers and to foster and adoptive 
parents. 

(4) Identification or formation of Indian child welfare advocacy, placement 
and training entities with which the Department of Health and 
Human Services might contract or otherwise form partnerships for 
the purpose of implementing the provisions of this act. 

(5) Development of a valid and reliable process through which Indian 
children within the child welfare system can be identified. 

(6) Identify the appropriate roles of the State and of Indian tribes, 
organizations and agencies to ensure successful means for securing 
the best interests of Indian children. (2001-309, s. 1.) 


Editor’s Note. — Session Laws 2001-309, s. section was codified as § 143B-139.5A at the 
2, made this section effective July 27,2001.The direction of the Revisor of Statutes. 


§ 143B-139.5B. Department of Health and Human Ser- 
vices — provision for joint training. 


The Department of Health and Human Services shall offer joint training of 
Division of Facility Services consultants, county DSS adult home specialists, 
and adult care home providers. The training shall be offered no fewer than two 
times per year, and subject matter of the training should be based on one or 
more of the 10 deficiencies cited most frequently in the State during the 
immediately preceding calendar year. The joint training shall be designed to 
reduce inconsistencies experienced by providers in the survey process, to 
increase objectivity by DFS consultants and DSS specialists in conducting 
surveys, and to promote a higher degree of understanding between facility 
staff and DFS consultants and DSS specialists in what is expected during the 
survey process. (2001-385, s. 1(c).) 


Editor’s Note. — This section was codified 
as § 143B-139.5B at the direction of the Revi- 
sor of Statutes. 


§ 143B-139.6. Confidentiality of records. 


All privileged patient medical records in the possession of the Department of 
Health and Human Services shall be confidential and shall not be public 
Let ere am to G.S. 132-1. (1991 (Reg. Sess., 1992), c. 890, s. 20; 1997-443, 
S. .118(a). 


§ 143B-139.6A._ (Effective July 1, 2002) Secretary’s respon- 
sibilities regarding availability of early inter- 
vention services. 

The Secretary of the Department of Health and Human Services shall 
ensure, In cooperation with other appropriate agencies, that all types of early 


intervention services specified in the “Individuals with Disabilities Education 
Act” (IDEA), P.L. 102-119, the federal early intervention legislation, are 
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available to all eligible infants and toddlers and their families to the extent 
funded by the General Assembly. 

The Secretary shall coordinate and facilitate the development and adminis- 
tration of the early intervention system for eligible infants and toddlers and 
shall assign among the cooperating agencies the responsibility, including 
financial responsibility, for services. The Secretary shall be advised by the 
Interagency Coordinating Council for Children from Birth to Five with 
Disabilities and Their Families, established by G.S. 143B-179.5, and may 
enter into formal interagency agreements to establish the collaborative rela- 
tionships with the Department of Public Instruction, other appropriate agen- 
cies, and other public and private service providers necessary to administer the 
system and deliver the services. 

The Secretary shall adopt rules to implement the early intervention system, 
in consultation with all other appropriate agencies. (2001-437, s. 1.20(b).) 


Editor’s Note. — Session Laws 2001-437, s. 
4, makes this section effective July 1, 2002. 


Part 1A. Consolidated County Human Services. 


§ 143B-139.7. Consolidated county human services fund- 
ing. 


(a) The Secretary of the Department of Health and Human Services shall 
adopt rules and policies to provide that: 

(1) Any dedicated funding streams for local public health services, for 
social services, and for mental health, developmental disabilities, and 
substance abuse services may flow to a consolidated county human 
services agency and the consolidated human services board in the 
same manner as that for funding nonconsolidated county human 
services, unless a different manner of allocation is otherwise required 
by law. 

(2) The fiscal accountability and reporting requirements pertaining to 
local health boards, social services boards, and area mental health 
authority boards apply to a consolidated human services board. 

(b) The Secretary of the Department of Health and Human Services may 
adopt any other rule or policy required to facilitate the provision of human 
services by a consolidated county human services agency or a consolidated 
human services board. 

(c) For the purposes of this section, “consolidated county human services 
agency” means a county human services agency created pursuant to G.S. 
153A-77(b). “Consolidated human services board” means a county human 
services board established pursuant to G.S. 153A-77(b). (1995 (Reg. Sess., 
1996), c. 690, s. 1; 1997-443, s. 11A.118(a).) 


§ 143B-140: Repealed by Session Laws 1989, c. 727, s. 174. 
Part 2. Board of Human Resources. 


§ 143B-141: Repealed by Session Laws 1983, c. 494. 
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Part 3. Commission for Health Services. 


§§ 143B-142 through 143B-146: Recodified as §§ 130A-29 through 
130A-33 by Session Laws 1989, c. 727, s. 175. 


Part 3A. Education Programs in Residential Schools. 


§ 143B-146.1. Mission of schools; definitions. 


(a) It is the intent of the General Assembly that the mission of the 
residential school community is to challenge with high expectations each child 
to learn, to achieve, and to fulfill his or her potential. | 

(b) The following definitions apply in this Part: 

(1) ABC’s Program or Program. — The School-Based Management and 
Accountability Program developed by the State Board. 


(2) 
(3) 


Department. — The Department of Health and Human Services. 
Instructional personnel. — Principals, assistant principals, teachers, 


instructional personnel, instructional support personnel, and teacher 
assistants employed in a residential school. 


(4) 


Participating school. — A residential school that is required to 


participate in the ABC’s Program. 


(5) 


(6) 
(7) 
(8) 
(9) 


143B-146.16(a)(2). 


Residential school personnel. — The individuals included in G:S. 


Schools. — The residential schools under the control of the Secretary. 
Secretary. — The Secretary of Health and Human Services. 

State Board. — The State Board of Education. 

Superintendent. — The individual designated by the Secretary to 


administer a residential school. (1998-131, s. 5.) 


Editor’s Note. — Session Laws 1998-131, s. 
1 provides in part that the Secretary of Health 
and Human Services shall make changes in the 
structure and functions of the State residential 
schools with a view to improving student per- 
formance, increasing flexibility and control, 
and promoting economy and efficiency. The 
Secretary shall begin with the Governor 
Morehead School and the three schools for the 
deaf and may also make changes in the struc- 
ture and functions of the other residential 
schools. The Secretary shall consider ways to 
reorder priorities and place greater emphasis 
on the basics — reading, communication skills, 
and mathematics — in the areas of staff devel- 
opment, the State testing program, program 
accreditation, the use of instructional funds, 
the instructional program, and other compo- 
nents of the education program offered at the 
residential schools. The Secretary shall make a 
preliminary report by November 1, 1998, and a 
final report by November 1, 1999, on the results 
of these changes. 

Session Laws 1998-131, s. 2, provides in part 
that effective March 1, 1998, the Secretary of 
Health and Human Services also shall make 
changes in the administrative organization of 
the Department of Health and Human Services 
and of the Governor Morehead School, the 


three schools for the deaf and in his discretion, 
to additional residential programs. The Secre- 
tary shall develop a plan for reducing, eliminat- 
ing, and/or reorganizing the Department of 
Health and Human Services and each residen- 
tial school. A reorganization may include the 
assignment or reassignment of the Depart- 
ment’s duties and functions among divisions 
and other units, division heads, officers, and 
employees. The Secretary shall report by De- 
cember 15, 1998, on the reduction, elimination, 
and/or reorganization plan it develops. 
Session Laws 1998-131, s. 19, made this Part 
effective July 1, 1998 only if funds are appro- 
priated for the 1998-99 fiscal year to implement 
this act. The Revisor of Statutes has been 
informed that funds were appropriated. 
Session Laws 1998-131, s. 19 provides that 
Part 3A of Article 3 of Chapter 143B of the 
General Statutes, as established in s. 5 of the 
act (which added § 143B-146.1), applies to kin- 
dergarten through eighth grade in the three 
schools for the deaf and in the Governor 
Morehead School beginning with the 1999-2000 
school year. The Secretary of Health and Hu- 
man Services, in consultation with the General 
Assembly and the State Board of Education, 
shall recommend beginning dates of applicabil- 
ity for the remaining grades in those four 
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schools and for the other residential schools, quired under s. 5 shall be developed during the 
particularly those operated by the Division of 1998-99 school year and shall be implemented 
Youth Services. School improvement plans re- by the beginning of the 1999-2000 school year. 


§ 143B-146.2. ABC’s Program in residential schools. 


(a) The Governor Morehead School and the schools for the deaf shall 
participate in the ABC’s Program. The Secretary, in consultation with the 
General Assembly and the State Board, may designate other residential 
schools that must participate in the ABC’s Program. The primary goal of the 
ABC’s Program is to improve student performance. The Program is based upon 
an accountability, recognition, assistance, and intervention process in order to 
hold each participating school, its superintendent, and the instructional 
personnel accountable for improved student performance in that school. 

(b) In order to support the participating schools in the implementation of 
this Program, the State Board, in consultation with the Secretary, shall adopt 
guidelines, including guidelines to: 

(1) Assist the Secretary and the participating schools in the development 
and implementation of the ABC’s Program. 

(2) Recognize the participating schools that meet or exceed their goals. 

(3) Identify participating schools that are low-performing and assign 
assistance teams to those schools. The assistance teams should 
include individuals with expertise in residential schools, individuals 
with experience in the education of children with disabilities, and 
others the State Board, in consultation with the Secretary, considers 
appropriate. 

(4) Enable assistance teams to make appropriate recommendations. 

(c) The ABC’s Program shall provide increased decision making and paren- 
tal involvement at the school level with the goal of improving student 
performance. 

(d) Consistent with improving student performance, the Secretary shall 
provide maximum flexibility to participating schools in the use of funds to 
enable those schools to accomplish their goals. (1998-131, s. 5; 2001-424, s. 
21.81(c).) 


Editor’s Note. — Session Laws 2001-424, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2001-424, s. 21.81(c), effective July 1, 2001, 
‘Current Operations and Capital Improve- deleted “three” preceding “schools for the deaf” 
ments Appropriations Acts of 2001.’” in the first sentence of subsection (a). 

Session Laws 2001-424, s. 365 is a 


severability clause. 


§ 143B-146.3. Annual performance goals. 


The ABC’s Program shall (i) focus on student performance in the basics of 
reading, mathematics, and communications skills in elementary and middle 
schools, (ii) focus on student performance in courses required for graduation 
and on other measures required by the State Board in the high schools, and 
(iii) hold participating schools accountable for the educational growth of their 
students. To those ends, the State Board shall design and implement an 
accountability system that sets annual performance standards for each par- 
ticipating school in order to measure the growth in performance of the students 
in each individual school. (1998-131, s. 5.) 


§ 143B-146.4. Performance recognition. 
(a) The superintendent and instructional personnel assigned to participat- 


ing schools that achieve or exceed a level of expected growth to be determined 
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by the State Board are eligible for financial awards in amounts set by the State 
Board. Participating schools and personnel shall not be required to apply for 
these awards. 

(b) The State Board shall establish a procedure to allocate the funds for 
these awards. Funds shall become available for expenditure July 1 of each 
fiscal year. Funds shall remain available until November 30 of the subsequent 
fiscal year for expenditure for: 

(1) Awards to the personnel; or 
(2) The purposes authorized in a plan that has been: 

a. Developed and voted on by the superintendent and instructional 
personnel in the same manner that a school improvement plan is 
approved under G.S. 143B-146.12; 

b. Approved by a majority of the personnel who vote on the plan; and 

c. Submitted to and approved by the Secretary. | 

The Secretary shall approve this plan unless the plan involves expenditures 
of funds that are not for a public purpose or that are otherwise unlawful. 
(1998-131, s. 5.) 


§ 143B-146.5. Identification of low-performing schools. 


(a) The State Board shall design and implement a procedure to identify 
low-performing schools on an annual basis. Low-performing schools are those 
participating schools in which there is a failure to meet the minimum growth 
standards, as defined by the State Board, and a majority of students are 
performing below grade level. 

(b) By July 10 of each year, the Secretary shall do a preliminary analysis of 
test results to determine which participating schools the State Board may 
identify as low-performing under this section. The Secretary then shall 
proceed under G.S. 148B-146.7. In addition, within 30 days of the initial 
identification of a school as low-performing by the Secretary or the State 
Board, whichever occurs first, the Secretary shall develop a preliminary plan 
for addressing the needs of that school. Before the Secretary adopts this plan, 
the Secretary shall make the plan available to the residential school personnel 
and the parents and guardians of the students of the school, and shall allow for 
written comments. Within five days of adopting the plan, the Secretary shall 
submit the plan to the State Board. The State Board shall review the plan 
expeditiously and, if appropriate, may offer recommendations to modify the 
Senge Secretary shall consider any recommendations made by the State 

oard. | 

(c) Each identified low-performing school shall provide written notification 
to the parents of students attending that school. The written notification shall 
include a statement that the State Board of Education has found that the 
school has “failed to meet the minimum growth standards, as defined by the 
State Board, and a majority of students in the school are performing below 
grade level.” This notification also shall include a description of the steps the 
school is taking to improve student performance. (1998-131, s. 5.) : 


Editor’s Note. — Subsections (b) and (c) had were redesignated at the direction of the Revi- 
been enacted as (al) and (b), respectively, and sor of Statutes. 


§ 143B-146.6. Assistance teams; review by State Board. 


(a) The State Board may assign an assistance team to any school identified 
as low-performing under this Part or to any other school that the State Board 
determines would benefit from an assistance team. The State Board shall give 
priority to low-performing schools in which the educational performance of the 
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students is declining. The Department shall, with the approval of the Secre- 
tary, provide staff as needed and requested by an assistance team. 

(b) When assigned to an identified low-performing school, an assistance 
team shall: 

(1) Review and investigate all facets of school operations, including 
instructional and residential, and assist in developing recommenda- 
tions for improving student performance at that school. 

(2) Evaluate at least semiannually the superintendent and instructional 
personnel assigned to the school and make findings and recommen- 
dations concerning their performance. 

(3) Collaborate with school staff, the Department, and the Secretary in 
the design, implementation, and monitoring of a plan that, if fully 
implemented, can reasonably be expected to alleviate problems and 
improve student performance at that school. 

(4) make recommendations as the school develops and implements this 
plan. 

(5) Review the school’s progress. 

(6) Report, as appropriate, to the Secretary, the State Board, and the 
parents on the school’s progress. If an assistance team determines 
that an accepted school improvement plan developed under G.S. 
143B-146.12 is impeding student performance at a school, the team 
may recommend to the Secretary that he vacate the relevant portions 
of that plan and direct the school to revise those portions. 

(c) If a participating school fails to improve student performance after 
assistance is provided under this section, the assistance team may recommend 
that the assistance continue or that the Secretary take further action under 
G.S. 143B-146.7. 

(d) The Secretary, in consultation with the State Board, shall annually 
review the progress made in identified low-performing schools. (1998-131, s. 5.) 


§ 143B- 146.7. Consequences for personnel at low-perform- 
ing schools. 


(a) Within 30 days of the initial identification of a school as low-performing, 
whether by the Secretary under G.S. 143B-146.5(b) or by the State Board 
under G.S. 143B-146.5(a), the Secretary shall take one of the following actions 
concerning the school’s superintendent: (i) decide whether the superintendent: 
should be retained in the same position, (ii) decide whether the superintendent 
should be retained in the same position and a plan of remediation should be 
developed, (iii) decide whether the superintendent should be transferred, or 
(iv) proceed under the State Personnel Act to dismiss or demote the superin- 
tendent. The superintendent may be retained in the same position without a 
plan for remediation only if the superintendent was in that position for no 
more than two years before the school is identified as low-performing. The 
superintendent shall not be transferred to another position unless (i) itis in a 
superintendent position in which the superintendent previously demonstrated 
at least two years of success, (ii) there is a plan to evaluate and provide 
remediation to the superintendent for at least one year following the transfer 
to assure the superintendent does not impede student performance at the 
school to which the superintendent is being transferred; and (iii) the parents of 
the students at the school to which the superintendent is being transferred are 
notified. The superintendent shall not be transferred to another low-perform- 
ing school. The Secretary may, at any time, proceed under the State Personnel 
Act for the dismissal of any superintendent who is assigned to a low- 
performing school to which an assistance team has been assigned. The 
Secretary shall proceed under the State Personnel Act for the dismissal of any 
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superintendent when the Secretary receives from the assistance team assigned 
to that school two consecutive evaluations that include written findings and 
recommendations regarding the superintendent’s inadequate performance. 
The Secretary shall order the dismissal of the superintendent if the Secretary 
determines from available information, including the findings of the assistance 
team, that the low performance of the school is due to the superintendent’s 
inadequate performance. The Secretary may order the dismissal of the 
superintendent if (i) the Secretary determines that the school has not made 
satisfactory improvement after the State Board assigned an assistance team to 
that school; and (ii) the assistance team makes the recommendation to dismiss 
the superintendent. The Secretary may order the dismissal of a superinten- 
dent before the assistance team assigned to the superintendent’s school has 
evaluated that superintendent if the Secretary determines from other avail- 
able information that the low performance of the school is due to the 
superintendent's inadequate performance. The burden of proof is on the 
superintendent to establish that the factors leading to the school’s low 
performance were not due to the superintendent’s inadequate performance. 
The burden of proof is on the Secretary to establish that the school failed to 
make satisfactory improvement after an assistance team was assigned to the 
school. Two consecutive evaluations that include written findings and recom- 
mendations regarding that person’s inadequate performance from the assis- 
tance team are substantial evidence of the inadequate performance of the 
superintendent. Within 15 days of the Secretary’s decision concerning the 
superintendent, but no later than September 30, the Secretary shall submit to 
the State Board a written notice of the action taken and the basis for that 
action. 

(b) At any time after the State Board identifies a school as low-performing 
under this Part, the Secretary shall proceed under G.S. 115C-325(p1) for the 
dismissal of certificated instructional personnel assigned to that school. 

(c) At any time after the State Board identifies a school as low-performing 
under this Part, the Secretary shall proceed under the State Personnel Act for 
the dismissal of instructional personnel who are not certificated when the 
Secretary receives two consecutive evaluations that include written findings 
and recommendations regarding that person’s inadequate performance from 
the assistance team. These findings and recommendations shall be substantial 
evidence of the inadequate performance of the instructional personnel. The 
Secretary may proceed under the State Personnel Act for the dismissal of 
instructional personnel who are not certificated when: (i) the Secretary 
determines that the school has failed to make satisfactory improvement after 
the State Board assigned an assistance team to that school; and (ii) that the 
assistance team makes the recommendation to dismiss that person for a 
reason that constitutes just cause for dismissal under the State Personnel Act. 

(d) The certificated instructional personnel working in a participating 
school at the time the school is identified by the State Board as low-performing 
are subject to G.S. 115C-105.38A. 

(e) The Secretary may terminate the contract of a school administrator 
dismissed under this section. Nothing in this section shall prevent the 
Secretary from refusing to renew the contract of any person employed in a 
school identified as low-performing under this Part. (1998-131, s. 5.) 


Editor’s Note. — In subsection (a), the ref- _ for “G.S. 143B-146.5(a1)” at the direction of the 
erence to “G.S. 1438B-146.5(b)” was substituted Revisor of Statutes. 
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§ 143B-146.8. Evaluation of certificated personnel and su- 
perintendents; action plans; State Board noti- 
fication. 


(a) Annual Evaluations; Low-Performing Schools. — The superintendent 
shall evaluate at least once each year all certificated personnel assigned to a 
participating school that has been identified as low-performing but has not 
received an assistance team. The evaluation shall occur early enough during 
the school year to provide adequate time for the development and implemen- 
tation of an action plan if one is recommended under subsection (b) of this 
section. If the employee is a teacher as defined under G.S. 115C-325(a)(6), 
either the principal or an assessment team assigned under G.S. 143B-146.9 
shall conduct the evaluation. If the employee is a school administrator as 
defined under G.S. 115C-287.1(a)(3), the superintendent shall conduct the 
evaluation. 

Notwithstanding this subsection or any other law, the principal shall 
observe at least three times annually, a teacher shall observe at least once 
annually, and the principal shall evaluate at least once annually, all teachers 
who have not attained career status. All other employees defined as teachers 
under G.S. 115C-325(a)(6) who are assigned to participating schools that are 
not designated as low-performing shall be evaluated annually unless the 
Secretary adopts rules that allow specified categories of teachers with career 
status to be evaluated more or less frequently. The Secretary also may adopt 
rules requiring the annual evaluation of noncertificated personnel. This 
section shall not be construed to limit the duties and authority of an assistance 
team assigned to a low-performing school. 

The Secretary shall use the State Board’s performance standards and 
criteria unless the Secretary develops an alternative evaluation that is 
properly validated and that includes standards and criteria similar to those 
adopted by the State Board. All other provisions of this section shall apply if an 
evaluation is used other than one adopted by the State Board. 

(b) Action Plans. — Ifa certificated employee receives an unsatisfactory or 
below standard rating on any function of the evaluation that is related to the 
employee’s instructional duties, the individual or team that conducted the 
evaluation shall recommend to the superintendent that: (i) the employee 
receive an action plan designed to improve the employee’s performance; or (ii) 
the superintendent recommend to the Secretary that the employee be dis- 
missed or demoted. The superintendent shall determine whether to develop an 
action plan or to recommend a dismissal proceeding. The person who evaluated 
the employee or the employee’s supervisor shall develop the action plan unless 
an assistance team or assessment team conducted the evaluation. If an 
assistance team or assessment team conducted the evaluation, that team shall 
develop the action plan in collaboration with the employee’s supervisor. Action 
plans shall be designed to be completed within 90 instructional days or before 
the beginning of the next school year. The State Board, in consultation with the 
Secretary, shall develop guidelines that include strategies to assist in evalu- 
ating certificated personnel and developing effective action plans within the 
time allotted under this section. The Secretary may adopt policies for the 
development and implementation of action plans or professional development 
plans for personnel who do not require action plans under this section. 

(c) Reevaluation. — Upon completion of an action plan under subsection (b) 
of this section, the superintendent or the assessment team shall evaluate the 
employee a second time. If on the second evaluation the employee receives one 
unsatisfactory or more than one below standard rating on any function that is 
related to the employee’s instructional duties, the superintendent shall recom- 
mend that the employee be dismissed or demoted under G.S. 115C-325. The 
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results of the second evaluation shall constitute substantial evidence of the 
employee’s inadequate performance. 

(d) State Board Notification. — If the Secretary dismisses an employee for 
any reason except a reduction in force under G.S. 115C-325(e)(1)1., the 
Secretary shall notify the State Board of the action, and the State Board 
annually shall provide to all local boards of education the names of those 
individuals. If a local board hires one of these individuals, that local board 
shall proceed under G.S. 115C-333(d). 

(e) Civil Immunity. — There shall be no liability for negligence on the part 
of the Secretary or the State Board, or their employees, arising from any action 
taken or omission by any of them in carrying out this section. The immunity 
established by this subsection shall not extend to gross negligence, wanton 
conduct, or intentional wrongdoing that would otherwise be actionable. The 
immunity established by this subsection is waived to the extent of indemnifi- 
cation by insurance, indemnification under Articles 31A and 31B of Chapter 
143 of the General Statutes, and to the extent sovereign immunity is waived 
under the Tort Claims Act, as set forth in Article 31 of Chapter 143 of the 
General Statutes. 

(f) Evaluation of Superintendents. — Each year the Secretary or the 
Secretary’s designee shall evaluate the superintendents. (1998-131, s. 5.) 


§ 143B-146.9. Assessment teams. 


The State Board shall develop guidelines for the Secretary to use to create 
assessment teams. The Secretary shall assign an assessment team to every 
low-performing school that has not received an assistance team. The Secretary 
shall ensure that assessment team members are trained in the proper 
administration of the employee evaluation used in the participating schools. If 
service on an assessment team is an additional duty for an employee of a local 
school administrative unit or an employee of a residential school, the Secretary 
may pay the employee for that additional work. 

Assessment teams shall: 

(1) pone evaluations of certificated personnel in low-performing 
schools; 

(2) Provide technical assistance and training to principals and superin- 
tendents who conduct evaluations of certificated personnel; 

(3) Develop action plans for certificated personnel; and 

(4) Assist principals and superintendents in the development and imple- 
mentation of action plans. (1998-131, s. 5.) 


§ 143B-146.10. Development of performance standards 
and criteria for certificated personnel. 


The State Board, in consultation with the Secretary, shall revise and develop 
uniform performance standards and criteria to be used in evaluating certifi- 
cated personnel, including school administrators. These standards and criteria 
shall include improving student achievement, employee skills, and employee 
knowledge. The standards and criteria for school administrators also shall 
include building-level gains in student learning and effectiveness in providing 
for school safety and enforcing student discipline. The Secretary shall develop 
guidelines for evaluating superintendents. The guidelines shall include crite- 
ria for evaluating a superintendent’s effectiveness in providing safe schools 
and enforcing student discipline. (1998-131, s. 5.) 


§ 143B-146.11. School calendar. 


Each school shall adopt a school calendar that includes a minimum of 180 
days and 1,000 hours of instruction covering at least nine calendar months. In 
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the development of its school calendar, each school shall consult with parents, 
the residential school personnel, and the local school administrative unit in 
which that school is located. (1998-131, s. 5.) 


§ 143B-146.12. Development and approval of school im- 
provement plans. 


(a) In order to improve student performance, each participating school shall 
develop a school improvement plan that takes into consideration the annual 
performance goal for that school that is set by the State Board under G.S. 
143B-146.3. The superintendent, instructional personnel, and residential life 
personnel assigned to that school, and a minimum of five parents of children 
enrolled in the school shall constitute a school improvement team to develop a 
school improvement plan to improve student performance. 

(b) Parents shall be elected by parents of children enrolled in the school in 
an election conducted by the parent and teacher organization of the school or, 
if none exists, by the largest organization of parents formed for this purpose. 
To the extent possible, parents serving on school improvement teams shall 
reflect the composition of the students enrolled in that school. No more than 
two parents may be employees of the school. Parental involvement is a critical 
component of school success and positive student achievement; therefore, it is 
the intent of the General Assembly that parents, along with teachers, have a 
substantial role in developing school improvement plans. To this end, school 
improvement team meetings shall be held at a convenient time to assure 
substantial parent participation. Parents who are elected to serve on school 
improvement teams and who are not employees of the school shall receive 
travel and subsistence expenses in accordance with G.S. 138-5 and, if appro- 
priate, may receive a stipend. 

(c) The strategies for improving student performance shall include the 
following: 

(1) Aplan for the use of funds that may be made available to the school by 
the Secretary to meet the goals for that school under the ABC’s 
Program and to implement the school improvement plan. 

(2) A comprehensive plan to encourage parent involvement. 

(3) A safe school plan designed to provide that the school is safe, secure, 
and orderly, that there is a climate of respect in the school, and that 
appropriate personal conduct is a priority for all students and all 
residential school personnel. This plan shall include components 
similar to those listed in G.S. 115C-105.47(b). 

(d) Support among affected staff members is essential to successful imple- 
mentation of a school improvement plan to address improved student perfor- 
mance at that school. The superintendent of the school shall present the 
proposed school improvement plan to all of the instructional personnel 
assigned to the school for their review and vote. The vote shall be by secret 
ballot. The superintendent shall submit the school improvement plan to the 
Secretary only if the proposed school improvement plan has the approval of a 
majority of the instructional personnel who voted on the plan. 

(e) The Secretary shall accept or reject the school improvement plan. The 
Secretary shall not make any substantive changes in any school improvement 
plan that the Secretary accepts. If the Secretary rejects a school improvement 
plan, the Secretary shall state with specificity the reasons for rejecting the 
plan; the school improvement team may then prepare another plan, present it 
to the instructional personnel assigned to the school for a vote, and submit it 
to the Secretary to accept or reject. Within 60 days after the initial submission 
of the school improvement plan to the Secretary, the Secretary shall accept the 
plan or shall designate a person to work with the school improvement team to 
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resolve the disagreements. If there is no resolution within 30 days, then the 
Secretary may develop a school improvement plan for the school; however, the 
General Assembly urges the Secretary to utilize the school’s proposed school 
improvement plan to the maximum extent possible when developing this plan. 

(f) A school improvement plan shall remain in effect for no more than three 
years; however, the school improvement team may amend the plan as often as 
is necessary or appropriate. If, at any time, any part of a school improvement 
_ plan becomes unlawful or the Secretary finds that a school improvement plan 
is impeding student performance at a school, the Secretary may vacate the 
relevant portion of the plan and may direct the school to revise that portion. 
The procedures set out in this section shall apply to amendments and revisions 
to school improvement plans. 

(g) Any funds the Secretary makes available to a school to meet the goals for 
that school under the ABC’s Program and to implement the school improve- 
ment plan at that school shall be used in accordance with those goals and the 
school improvement plan. 

(h) The Secretary, in consultation with the State Board, shall develop a list 
of recommended strategies that it determines to be effective which building- 
level committees may use to establish parent involvement programs designed 
to meet the specific needs of their schools. 

(i) Once developed, the Secretary shall ensure the plan is available and 
accessible to parents and the school community. (1998-131, s. 5.) 


§ 143B-146.13. School technology plan. 


(a) No later than December 15, 1998, the Secretary shall develop a school 
technology plan for the residential schools that meets the requirements of the 
State school technology plan. In developing a school technology plan, the 
Secretary is encouraged to coordinate its planning with other agencies of State 
and local government, including local school administrative units. 

The Information Resources Management Commission shall assist the Sec- 
retary in developing the parts of the plan related to its technological aspects, 
to the extent that resources are available to do so. The Department of Public 
Instruction shall assist the Secretary in developing the instructional and 
technological aspects of the plan. 

The Secretary shall submit the plan that is developed to the Information 
Resources Management Commission for its evaluation of the parts of the plan 
related to its technological aspects and to the Department of Public Instruction 
for its evaluation of the instructional aspects of the plan. The State Board of 
Education, after consideration of the evaluations of the Information Resources 
Management Commission and the Department of Public Instruction, shall 
approve all plans that comply with the requirements of the State school 
technology plan. 

(b) After a plan is approved by the State Board of Education, all funds spent 
for technology in the residential schools shall be used to implement the school 
technology plan. (1998-131, s. 5.) 


§ 143B-146.14. Dispute resolution; appeals to Secretary. 


The Secretary shall establish a procedure for the resolution of disputes 
between the residential schools and the parents or guardians of students who 
attend the schools. 

An appeal shall lie from the decision of all residential school personnel to the 
Secretary or the Secretary’s designee. In all of these appeals it is the duty of the 
Secretary to see that a proper notice is given to all parties concerned and that 
a record of the hearing is properly entered in the records. (1998-131, s. 5.) 
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§ 143B-146.15. Duty to report certain acts to law enforce- 
ment. 


When the superintendent has personal knowledge or actual notice from 
residential school personnel or other reliable source that an act has occurred 
on school property involving assault resulting in serious personal injury, 
sexual assault, sexual offense, rape, kidnapping, indecent liberties with a 
minor, assault involving the use of a weapon, possession of a firearm in 
violation of the law, possession of a weapon in violation of the law, or possession 
of a controlled substance in violation of the law, the superintendent shall 
immediately report the act to the appropriate local law enforcement agency. 
Failure to report under this section is a Class 3 misdemeanor. For purposes of 
this section, “school property” shall include any building, bus, campus, 
grounds, recreational area, or athletic field, in the charge of the superinten- 
dent or while the student is under the supervision of school personnel. It is the 
intent of the General Assembly that the superintendent notify the Secretary or 
the Secretary’s designee of any report made to law enforcement under this 
section. (1998-131, s. 5.) 


§ 143B-146.16. Residential school personnel criminal his- 
tory checks. 


(a) As used in this section: 

(1) “Criminal history” means a county, state, or federal criminal history of 
conviction of a crime, whether a misdemeanor or a felony, that 
indicates the employee (i) poses a threat to the physical safety of 
students or personnel, or (ii) has demonstrated that he or she does not 
have the integrity or honesty to fulfill his or her duties as school 
personnel. Such crimes include the following North Carolina crimes 
contained in any of the following Articles of Chapter 14 of the General 
Statutes: Article 5A, Endangering Executive and Legislative Officers; 
Article 6, Homicide; Article 7A, Rape and Kindred Offenses; Article 8, 
Assaults; Article 10, Kidnapping and Abduction; Article 13, Malicious 
Injury or Damage by Use of Explosive or Incendiary Device or 
Material; Article 14, Burglary and Other Housebreakings; Article 15, 
Arson and Other Burnings; Article 16, Larceny; Article 17, Robbery; 
Article 18, Embezzlement; Article 19, False Pretense and Cheats; 
Article 19A, Obtaining Property or Services by False or Fraudulent 
Use of Credit Device or Other Means; Article 20, Frauds; Article 21, 
Forgery; Article 26, Offenses Against Public Morality and Decency; 
Article 26A, Adult Establishments; Article 27, Prostitution; Article 28, 
Perjury; Article 29, Bribery; Article 31, Misconduct in Public Office; 
Article 35, Offenses Against the Public Peace; Article 836A, Riots and 
Civil Disorders; Article 39, Protection of Minors; and Article 60, 
Computer-Related Crime. Such crimes also include possession or sale 
of drugs in violation of the North Carolina Controlled Substances Act, 
Article 5 of Chapter 90 of the General Statutes, and alcohol-related 
offenses such as sale to underage persons in violation of G.S. 18B-302 
or driving while impaired in violation of G.S. 20-138.1 through G.S. 
20-138.5. In addition to the North Carolina crimes listed in this 
subdivision, such crimes also include similar crimes under federal law 
or under the laws of other states. 

(2) “Residential school personnel” means any: 

a. Employee of a residential school whether full time or part time, or 

b. Independent contractor or employee of an independent contractor 
of.a residential school, if the independent contractor carries out 
duties customarily performed by residential school personnel, 
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whether paid with federal, State, loeal, or other funds, who has 
significant access to students in a residential school. Residential 
school personnel includes substitute teachers, driver training teach- 
ers, bus drivers, clerical staff, houseparents, and custodians. 

(b) The Secretary shall require an applicant for a residential school person- 
nel position to be checked for a criminal history before the applicant is offered 
an unconditional job. A residential school may employ an applicant condition- 
ally while the Secretary is checking the person’s criminal history and making 
a decision based on the results of the check. 

The Secretary shall not require an applicant to pay for the criminal history 
check authorized under this subsection. ; YB 

(c) The Department of Justice shall provide to the Secretary the criminal 
history from the State and National Repositories of Criminal Histories of any 
applicant for a residential school personnel position in a residential school. The 
Secretary shall require the person to be checked by the Department of Justice 
to (i) be fingerprinted and to provide any additional information required by 
the Department of Justice to a person designated by the Secretary, or to the 
local sheriff or the municipal police, whichever is more convenient for the 
person, and (11) sign a form consenting to the check of the criminal record and 
to the use of fingerprints and other identifying information required by the 
repositories. The’ Secretary shall consider refusal to consent when making 
employment decisions and decisions with regard to independent contractors. 

The Secretary shall not require an applicant to pay for being fingerprinted. 

(d) The Secretary shall review the criminal history it receives on a person. 
The Secretary shall determine whether the results of the review indicate that 
the employee (i) poses a threat to the physical safety of students or personnel, 
or (11) has demonstrated that he or she does not have the integrity or honesty 
to fulfill his or her duties as residential school personnel and shall use the’ 
information when making employment decisions and decisions with regard to 
independent contractors. The Secretary shall make written findings with 
regard to how it used the information when making employment decisions and 
decisions with regard to independent contractors. : 

(e) The Secretary shall provide to the State Board of Education the criminal 
history received on a person who is certificated, certified, or licensed by the 
State Board. The State Board shall review the criminal history and determine 
whether the person’s certificate or license should be revoked in accordance 
with State laws and rules regarding revocation. 

(f) All the information received by the Secretary through the checking of the 
criminal history or by the State Board in accordance with subsection (d) of this 
section is privileged information and is not a public record but is for the 
exclusive use of the Secretary or the State Board of Education. The Secretary 
or the State Board of Education may destroy the information after it is used for 
the purposes authorized by this section after one calendar year. : 

(g) There shall be no liability for negligence on the part of the Secretary, the 
Department of Health and Human Services or its employees, a residential 
school or its employees, or the State Board of Education or its employees, 
arising from any act taken or omission by any of them in carrying out the 
provisions of this section. The immunity established by this subsection shall 
not extend to gross negligence, wanton conduct, or intentional wrongdoing that 
would otherwise be actionable. The immunity established by this subsection 
shall be deemed to have been waived to the extent of indemnification by 
insurance, indemnification under Articles 31A and 31B of Chapter 143 of the 
General Statutes, and to the extent sovereign immunity is waived under the 
Tort Claims Act, as set forth in Article 31 of Chapter 143 of the General 
Statutes. (1998-131, s. 5.) | 
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§§ 143B-146.17 through 143B-146.20: Reserved for future codifica- 


tion purposes. 


§ 143B-146.21. Policies, reports, and other miscellaneous 
provisions. 


(a) The Secretary of Health and Human Services shall consult with the 
State Board of Education in its implementation of this act as it pertains to 
improving the educational programs at the residential schools. The Secretary 
also shall fully inform and consult with the chairs of the Appropriations 
Subcommittees on Education and Health and Human Services of the Senate 
and the House of Representatives on a regular basis as the Secretary carries 
out his duties under this act. 

(b) The Secretary of Health and Human Services shall adopt policies and 
offer training opportunities to ensure that personnel who provide direct 
services to children in the State schools for the deaf become proficient in sign 
language within two years of their initial date of employment or within two 
years of the effective date of this act, whichever occurs later. This subsection 
shall not apply to preschool personnel in any oral, auditory, or cued speech 
preschool. 

(c) The Department of Public Instruction, the Board of Governors of The 
University of North Carolina, and the State Board of Community Colleges 
shall offer and communicate the availability of professional development 
opportunities, including those to improve sign language skills, to the personnel 
assigned to the State’s residential schools, particularly the Governor Morehead 
School and the schools for the deaf. 

(d) The Secretary of Health and Human Services shall.adopt policies to 
ensure that students of the residential schools are given priority to residing in 
the independent living facilities on each school’s campus. (1998-131, ss. 3, 10, 


17; 2001-424, s. 21.81(a).) 


Editor’s Note. — Session Laws 1998-131, 
ss. 3, 10, 17 were codified as this section at the 
direction of the Revisor of Statutes. 

Session Laws 1998-131, s. 19, made this 
section effective July 1, 1998 only if funds are 
appropriated for the 1998-99 fiscal year to im- 
plement this act. The Revisor of Statutes has 
been informed that funds were appropriated. 

Session Laws 2001-124, s. 1, provides: “The 
Department of Health and Human Services 
and the Department of Juvenile Justice and 
Delinquency Prevention shall review the feasi- 
bility of establishing and maintaining a state- 
wide database containing information on the 
prescription and administration of psychotropic 
medications to children who receive State ser- 
vices while residing in State facilities adminis- 
tered by the Department of Health and Human 
Services or the Department of Juvenile Justice 
and Delinquency Prevention. In conducting the 
review the Departments shall consider that any 
database developed must, in accordance with 
State and federal law, fully protect the medical 
records and other privacy interests of the mi- 
nors for whom the drugs are prescribed. Not 
later than January 1, 2002, the Department of 
Health and Human Services and the Depart- 


ment of Juvenile Justice and Delinquency Pre- 
vention shall report their findings and recom- 
mendations to the Joint Legislative Health 
Care Oversight Committee and to the Joint 
Legislative Oversight Committee on Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services. The report shall include 
the cost of establishing and maintaining the 
database in a manner that provides data for the 
analysis of prescription medication usage by 
and effects on children. The report shall also 
provide detailed information on how the data- 
base will be maintained in a manner that 
protects medical records and other privacy in- 
terests in compliance with State and federal 
law.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001.” 

Session Laws 2001-424, s. 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 21.81(a), effective July 1, 2001, 
deleted “three” preceding “schools for the deaf” 
at the end of subsection (b) and preceding 
“State schools for the deaf” in the first sentence 
of subsection (c). 
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§ 143B-146.22: Repealed by Session Laws 2001-424, s. 21.80(a), effective 
Tuly 1420018 


§§ 143B-146.23 through 143B-146.27: Reserved for future codifica- 


tion purposes. 


Part 4. Commission for Mental Health, Developmental 
Disabilities, and Substance Abuse Services. 


§ 143B-147. (Effective until July 1, 2002) Commission for 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services — creation, 
powers and duties. 


(a) There is hereby created the Commission for Mental Health, Develop- 
mental Disabilities, and Substance Abuse Services of the Department of 
Health and Human Services with the power and duty to adopt, amend and 
repeal rules to be followed in the conduct of State and local mental health, 
developmental disabilities, alcohol and drug abuse programs including educa- 
tion, prevention, intervention, treatment, rehabilitation and other related 
services. Such rules shall be designed to promote the amelioration or elimina- 
tion of the mental health, developmental disabilities, or alcohol and drug abuse 
problems of the citizens of this State. The Commission for Mental Health, 
Developmental Disabilities, and Substance Abuse Services shall have the 
authority: 7 

(1) To adopt rules regarding the 
a. Admission, including the designation of regions, treatment, and 
professional care of individuals admitted to a facility operated 
under the authority of G.S. 122C-181(a), that is now or may be 
established; 

. Operation of education, prevention, intervention, treatment, reha- 
bilitation and other related services as provided by area mental 
health, developmental disabilities, and substance abuse authori- 
ties under Part 4 of Article 4 of Chapter 122C of the General 
Statutes; 

Hearings and appeals of area mental health, developmental dis- 

abilities, and substance abuse authorities as provided for in Part 

A of Article 4 of Chapter 122C of the General Statutes; | 
. Requirements of the federal government for grants-in-aid for 

mental health, developmental disabilities, alcohol or drug abuse 

programs which may be made available to local programs or the 

State. This section is to be liberally construed in order that the 

State and its citizens may benefit from such grants-in-aid; and 
. Implementation of single portal of entry and exit policies estab- 

lished pursuant to Chapter 122C of the General Statutes. 

(2) To adopt rules for the licensing of facilities for the mentally ill, 
developmentally disabled, and substance abusers, under Article 2 of 
Chapter 122C of the General Statutes. ; 

(3) To advise the Secretary of the Department of Health and Human 
Services regarding the need for, provision and coordination of educa- 
tion, prevention, intervention, treatment, rehabilitation and other 
related services in the areas of: 

a. Mental illness and mental health, 
b. Developmental disabilities, 
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§ 143B-147 is set out twice. See notes. 


c. Alcohol abuse, and 
d. Drug abuse; 

(4) To review and advise the Secretary of the Department of Health and 
Human Services regarding all State plans required by federal or State 
law and to recommend to the Secretary any changes it thinks 
necessary in those plans; provided, however, for the purposes of 
meeting State plan requirements under federal or State law, the 
Department of Health and Human Services is designated as the single 
State agency responsible for administration of plans involving mental 
health, developmental disabilities, alcohol abuse, and drug abuse 
services; 

(5) To adopt rules relating to the registration and control of the manufac- 
ture, distribution, security, and dispensing of controlled substances as 
provided by G.S. 90- 100; 

(6) To adopt rules to establish the professional requirements for staff of 
licensed facilities for the mentally ill, developmentally disabled, and 
substance abusers. Such rules may require that one or more, but not 
all staff of a facility be either licensed or certified. If a facility has only 
one professional staff, such rules may require that that individual be 
licensed or certified. Such rules may include the recognition of 
professional certification boards for those professions not licensed or 
certified under other provisions of the General Statutes provided that 
the professional certification board evaluates applicants on a basis 
which protects the public health, safety or welfare; 

(7) Except where rule making authority is assigned under that Article to 
the Secretary of the Department of Health and Human Services, to 
adopt rules to implement Article 3 of Chapter 122C of the General 
Statutes; 

(8) To adopt rules specifying procedures for waiver of rules adopted by the 
Commission. 

(b) All rules hereby adopted shall be consistent with the laws of this State 
and not inconsistent with the management responsibilities of the Secretary of 
the Department of Health and Human Services provided by this Chapter and 
the Executive Organization Act of 1973. 

(c) All rules and regulations pertaining to the delivery of services and 
licensing of facilities heretofore adopted by the Commission for Mental Health 
and Mental Retardation Services, controlled substances rules and regulations 
adopted by the North Carolina Drug Commission, and all rules and regula- 
tions adopted by the Commission for Mental Health, Mental Retardation and 
Substance Abuse Services shall remain in full force and effect unless and until 
repealed or superseded by action of the Commission for Mental Health, 
Developmental Disabilities, and Substance Abuse Services. 

(d) All rules adopted by the Commission for Mental Health, Developmental 
Disabilities, and Substance Abuse Services shall be enforced by the Depart- 
ment of Health and Human Services. (1973, ch. 476, s. 129; 1977, c. 568, ss. 2, 
3; c. 679, s. 1; 1981, c. 51, s. 1; 1983, c. 718, s. 5; 1983 (Reg. Sess., 1984), c. 1110, 
s. 6; 1985, c. 589, ss. 47-54; 1985 (Reg. Sess., 1986), c. 863, s. 33; 1989, c. 625, 
s..23; 1991, c. 309, s, 1;,1993,.c. 396, .s..6; 1997-443, s, 11A.118(a).) 


Section Set Out Twice. — The section Legal Periodicals. — For survey of 1977 
above is effective until July 1, 2002. For the law on health care regulation, see 56 N.C.L. 
section as amended July 1, 2002, see the follow- Rev. 857 (1978). 
ing section, also numbered § 143B-147. 
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§ 143B-147. (Effective July 1, 2002) Commission for Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services — creation, powers and 
duties. 


(a) There is hereby created the Commission for Mental Health, Develop- 
mental Disabilities, and Substance Abuse Services of the Department of 
Health and Human Services with the power and duty to adopt, amend and 
repeal rules to be followed in the conduct of State and local mental health, 
developmental disabilities, substance abuse programs including education, 
prevention, intervention, screening, assessment, referral, detoxification, treat- 
ment, rehabilitation, continuing care, emergency services, case management, 
and other related services. Such rules shall be designed to promote the 
amelioration or elimination of the mental illness, developmental disabilities, 
or substance abuse problems of the citizens of this State. The Commission for 
Mental Health, Developmental Disabilities, and Substance Abuse Services 
shall have the authority: 

(1) To adopt rules regarding the 
a. Admission, including the designation of regions, treatment, and 

professional care of individuals admitted to a facility operated 
under the authority of G.S. 122C-181(a), that is now or may be 
established; 

b. Operation of education, prevention, intervention, treatment, reha- 
bilitation and other related services as provided by area mental 
health, developmental disabilities, and substance abuse authori- 
ties, county programs, and all providers of public services under 
Part 4 of Article 4 of Chapter 122C of the General Statutes; 

c. Hearings and appeals of area mental health, developmental dis- 
abilities, and substance abuse authorities as provided for in Part 
4 of Article 4 of Chapter 122C of the General Statutes; and 

d and e. Repealed by Session Laws 2001-437, s. 1.21(a), effective July 
12002; 

f. Standards of public services for mental health, developmental 
disabilities, and substance abuse services. 

(2) To adopt rules for the licensing of facilities for the mentally ill, 
developmentally disabled, and substance abusers, under Article 2 of 
Chapter 122C of the General Statutes. 

(3) To advise the Secretary of the Department of Health and Human 
Services regarding the need for, provision and coordination of educa- 
tion, prevention, intervention, treatment, rehabilitation and other 
related services in the areas of: 

a. Mental illness and mental health, 

b. Developmental disabilities, 

c. Substance abuse. 

d. Repealed by Session Laws 2001-437, s. 1.21(a), effective July 1, 
2002. 

(4) To review and advise the Secretary of the Department of Health and 
Human Services regarding all State plans required by federal or State 
law and to recommend to the Secretary any changes it thinks 
necessary in those plans; provided, however, for the purposes of 
meeting State plan requirements under federal or State law, the 
Department of Health and Human Services is designated as the single 
State agency responsible for administration of plans involving mental 
health, developmental disabilities, and substance abuse services. 

(5) To adopt rules relating to the registration and control of the manufac- 
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ture, distribution, security, and dispensing of controlled substances as 
provided by G.S. 90-100. 

(6) To adopt rules to establish the professional requirements for staff of 
licensed facilities for the mentally ill, developmentally disabled, and 
substance abusers. Such rules may require that one or more, but not 
all staff of a facility be either licensed or certified. If a facility has only 
one professional staff, such rules may require that that individual be 
licensed or certified. Such rules may include the recognition of 
professional certification boards for those professions not licensed or 
certified under other provisions of the General Statutes provided that 
the professional certification board evaluates applicants on a basis 
which protects the public health, safety or welfare. 

(7) Except where rule making authority is assigned under that Article to 
the Secretary of the Department of Health and Human Services, to 
adopt rules to implement Article 3 of Chapter 122C of the General 
Statutes. 

(8) To adopt rules specifying procedures for waiver of rules adopted by the 
Commission. 

(b) All rules hereby adopted shall be consistent with the laws of this State 
and not inconsistent with the management responsibilities of the Secretary of 
the Department of Health and Human Services provided by this Chapter and 
the Executive Organization Act of 1973. 

(c) All rules and regulations pertaining to the delivery of services and 
licensing of facilities heretofore adopted by the Commission for Mental Health 
and Mental Retardation Services, controlled substances rules and regulations 
adopted by the North Carolina Drug Commission, and all rules and regula- 
tions adopted by the Commission for Mental Health, Mental Retardation and 
Substance Abuse Services shall remain in full force and effect unless and until 
repealed or superseded by action of the Commission for Mental Health, 
Developmental Disabilities, and Substance Abuse Services. 

(d) All rules adopted by the Commission for Mental Health, Developmental 
Disabilities, and Substance Abuse Services shall be enforced by the Depart- 
ment of Health and Human Services. (1973, ch. 476, s. 129; 1977, c. 568, ss. 2, 
3; c. 679, s. 1; 1981, c. 51, s. 1; 1983, c. 718, s. 5; 1983 (Reg. Sess., 1984), c. 1110, 
s. 6; 1985, c. 589, ss. 47-54; 1985 (Reg. Sess., 1986), c. 863, s. 33; 1989, c. 625, 
s. 23; 1991, c. 309, s. 1; 1998, c. 396, s. 6; 1997-443, s. 11A.118(a); 2001-437, s. 
1.21(a).) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 143B-147. 

Effect of Amendments. — Session Laws 
2001-4387, s. 1.21 (a), effective July 1, 2002, in 
the first sentence of subsection (a), substituted 
“substance abuse” for “alcohol and drug abuse” 
in two places, substituted “screening, assess- 
ment, referral, ...case management” for “treat- 
ment, rehabilitation,” and substituted “illness” 
for “health”; in subdivision (a)(1)b, inserted 


“county programs, and all providers of public 
services”; added “and” at the end of subdivision 
(a)(1)e; deleted subdivisions (a)(1)d and (a)(1)e, 
relating to requirements of the federal govern- 
ment and to implementation of single uniform 
portal process and policies; added subdivision 
(a)(1)f; substituted “Substance abuse” for “Alco- 
hol abuse, and” in subdivision (a)(3)c; deleted 
subdivision (a)(3)d, which read “Drug abuse”; 
and substituted “and substance abuse services” 
for “alcohol abuse, and drug abuse services” at 
the end of subdivision (a)(4). 
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§ 143B-148. (Effective until July 1, 2002) Commission for 
Mental Health, Developmental Disabilities, 
and Substance Abuse Services — members; 
selection; quorum; compensation. 


(a) The Commission for Mental Health, Developmental Disabilities, and 
Substance Abuse Services of the Department of Health and Human Services 
shall consist of 26 members: 

(1) Four of whom shall be appointed by the General Assembly, two upon 
the recommendation of the Speaker of the House of Representatives, 
and two upon the recommendation of the President Pro Tempore of 
the Senate in accordance with G.S. 120-121. These members shall 
have concern for the problems of mental illness, developmental 
disabilities, alcohol and drug abuse. Members shall serve for two-year 
terms beginning July 1 of odd-numbered years. Vacancies in appoint- 
ments made by the General Assembly shall be filled in accordance 
with G.S. 120-122; 

(2) Twenty-two of whom shall be appointed by the Governor, one from 
each congressional district in the State in accordance with G.S. 
147-12(3)b, and 10 at-large members. 

a. Of these 22 members, three shall have a special interest in mental 
health, three shall have a special interest in mental retardation, 
three shall have a special interest in developmental disabilities 
other than mental retardation, three shall have a special interest 
in alcohol abuse and alcoholism and three shall have a special 
interest in drug abuse. Each group of three shall be made up of 
one member who is a consumer representative; one other who is 
a representative of a local or State citizen organization or 
association; and one other who is a professional in the field. 

b. The remaining seven members shall be appointed from the general 
public, other citizen groups, area mental health, developmental 
disabilities, and substance abuse authorities, or from other re- 
lated agencies. 

c. Of these 22 appointments, at least one shall be a licensed physician 
and at least one other shall be a licensed attorney. 

d. The Governor shall appoint members to the Commission in accor- 
dance with the foregoing provisions. The terms of all Commission 
members appointed by the Governor shall be four years. The 
initial term of the person representing the 12th Congressional 
District shall begin January 3, 1993, and expire June 30, 1996. 
All Commission members shall serve their designated terms and 
until their successors are duly appointed and qualified. All 
Commission members may succeed themselves. 

(3) All appointments shall be made pursuant to current federal rules and 
regulations, when not inconsistent with State law, which prescribe the 
selection process and demographic characteristics as a necessary 
condition to the receipt of federal aid. 

(b) Except as otherwise provided in this section, the provisions of G.S. 
143B-13 through 143B-20 relating to appointment, qualifications, terms and 
removal of members shall apply to all members of the Commission for Mental 
Health, Developmental Disabilities, and Substance Abuse Services. 

(c) Commission members shall receive per diem, travel and subsistence 
allowances in accordance with G.S. 138-5 and G.S. 138-6, as appropriate. 

(d) A majority of the Commission shall constitute a quorum for the trans- 
action of business. 
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(e) All clerical and other services required by the Commission shall be 
supplied by the Secretary of the Department of Health and Human Services. 
(1973, c. 476, 8.:130; 1977, ¢. 679, 8) 2; 1981, ¢: 51)s. 1; 1981 (Reg. Sess; 1982), 
c. 1191, ss. 55.1 through 57; 1989, c. 625, s. 23; 1991 (Reg. Sess., 1992), c. 1038, 
s. 17; 1995, c. 490, s. 34; 1997-443, s. 11A.118(a).) 


Section Set Out Twice. — The section Editor’s Note. — Section 143B-20, referred 
above is effective until July 1, 2002. For the toin this section, was repealed by Session Laws 
section as amended July 1, 2002, see the follow- 1991, c. 418, s. 10. As to rule making, see now 
ing section, also numbered § 143B-148. § 150B-18 et seq. 


§ 143B-148. (Effective July 1, 2002) Commission for Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services — members; selection; 
quorum; compensation. 


(a) The Commission for Mental Health, Developmental Disabilities, and 
Substance Abuse Services of the Department of Health and Human Services 
shall consist of 29 members: 

(1) Six of whom shall be appointed by the General Assembly, three upon 
the recommendation of the Speaker of the House of Representatives, 
and three upon the recommendation of the President Pro Tempore of 
the Senate in accordance with G.S. 120-121. These members shall be 
individuals who are concerned about the needs of individuals for 
mental health, developmental disabilities, and substance abuse ser- 
vices. Members shall serve for two-year terms beginning July 1 of 
odd-numbered years. A member shall serve not more than three 
consecutive two-year terms. Vacancies in appointments made by the 
General Assembly shall be filled in accordance with G.S. 120-122; 

(2) Twenty-three of whom shall be appointed by the Governor, one from 
each congressional district in the State in accordance with G.S. 
147-12(3)b, and the remainder at-large members. 

a. Of these 23 members, three shall have a special interest in mental 
health, three shall have a special interest in mental retardation, 
three shall have a special interest in developmental disabilities 
other than mental retardation, three shall have a special interest 
in alcohol abuse and alcoholism and three shall have a special 
interest in drug abuse. Each group of three shall be made up of 
one member who is a consumer representative; one other who is 
a representative of a local or State citizen organization or 
association; and one other who is a professional in the field. 

b. The remaining eight members shall be appointed from the general 
public, other citizen groups, area mental health, developmental 
disabilities, and substance abuse authorities, or from other re- 
lated agencies. 

c. Of these 23 appointments, at least one shall be a licensed physician 
and at least one other shall be a licensed attorney. 

d. The terms of all Commission members appointed or reappointed by 
the Governor on or after July 1, 2002, shall be two years. All 
Commission members shall serve their designated terms and 
until their successors are duly appointed and qualified. All 
Commission members may succeed themselves. A member shall 
serve not more than three consecutive terms. 

(3) All appointments shall be made pursuant to current federal rules and 
regulations, when not inconsistent with State law, which prescribe the 
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selection process and demographic characteristics as a necessary 
condition to the receipt of federal aid. 

(b) Except as otherwise provided in this section, the provisions of GS. 
143B-13 through 143B-20 relating to appointment, qualifications, terms and 
removal of members shall apply to all members of the Commission for Mental 
Health, Developmental Disabilities, and Substance Abuse Services. 

(c) Commission members shall receive per diem, travel and subsistence 
allowances in accordance with G.S. 138-5 and G.S. 138- 6, as appropriate. 

(d) A majority of the Commission shall constitute a quorum for the trans- 
action of business. 

(e) All clerical and other services required by the Commission shall be 
supplied by the Secretary of the Department of Health and Human Services. 
(1973, c. 476, s. 130; 1977, c. 679, s. 2; 1981, c. 51, s. 1; 1981 (Reg. Sess., 1982), 
c. 1191, ss. 55.1 through 57; 1989, c. 625, s. 23; 1991 (Reg. Sess., 1992), c. 1038, 
s. 17; 1995, c. 490, s. 34; 1997-448, s. 11A.118(a); 2001-437, s. 1.21(b); 2001-486, 


s. 2.13; 2001-487, s. 90.5.) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 143B-148. 

Effect of Amendments. — Session Laws 
2001-437, s. 1.21(b), effective July 1, 2002, in 
subdivision (a)(1), substituted “be individuals 
who are concerned about the needs of individ- 
uals for mental health, developmental disabil- 
ities, substance abuse services” for “have con- 
cern for the problems of mental illness, 
developmental disabilities, alcohol and drug 
abuse” at the end of the second sentence, and 
added the fourth sentence. 

Session Laws 2001-486, s. 2.13, amended this 
section as amended by 2001-437, s. 1.21(b), 
effective July 1, 2002, by substituting “29” for 
“26” in the introductory language of subsection 
(a); in the first sentence in subdivision (a)(1), 
substituting “Six” for “Four,” and twice substi- 
tuting “three” for “two”; in the introductory 
language of subdivision (a)(2), substituting 
“Twenty-three” for “Twenty-two,” and substitut- 


ing “the remainder” for “10”; substituting “23” 
for “22” near the beginning of subdivision 
(a)(2)a.; substituting “eight” for “seven” in sub- 
division (a)(2)b.; substituting “23” for “22” in 
subdivision (a)(2)c.; and rewriting subdivision 
(a)(2)d. Session Laws 2001-487, s. 90.5, made 
identical changes. | 

Session Laws 2001-487, s. 90.5, amended this 
section as amended by Session Laws 2001-437, 
s. 1.21(b), effective July 1, 2002, by substituting 
“29” for “26” in the introductory language of 
subsection (a); in the first sentence in subdivi- 
sion (a)(1), substituting “Six” for “Four” and 
twice substituting “three” for “two”; in the in- 
troductory language of subdivision (a)(2), sub- 
stituting “Twenty-three” for “Twenty-two,” and 
substituting “the remainder” for “10”; substi- 
tuting “23” for “22” near the beginning of sub- 
division (a)(2)a; substituting “eight” for “seven” 
in subdivision (a)(2)b; substituting “23” for “22” 
in subdivision (a)(2)c; and rewriting subdivi- 
sion (a)(2)d. Session Laws 2001-486, s. 2.13, 
made identical changes. 


§ 143B-149. Commission for Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services 


— officers. 


The Commission for Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services shall have a chairman and a vice-chairman. The 
chairman shall be designated by the Governor from among the members and 
shall serve as chairman at his pleasure. The vice-chairman shall be elected by 
and from the members of the Commission and shall serve for a term of two 
years or until the expiration of his regularly appointed term. (1973, c. 476, s. 
Lot: TOP Pree O19Ns. 3919840, cG. bls) Ftt989> E8625) st2ay) 
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§ 143B-150. Commission for Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services 
— regular and special meetings. 


The Commission for Mental Health, Developmental Disabilities, and Sub- 
stance Abuse Services shall meet at least once in each quarter and may hold 
special meetings at any time and place within the State ‘at the call of the 
chairman or upon the written request of at least eight members. (1973, c. 476, 
SUES ZL OTT, CHG S24 198 We lS1 yrs) 1541989 f ch62Q5pse2Bowuive 


§§ 143B-150.1 through 143B-150.4: Reserved for future codification 


purposes. 


Part 4A. Family Preservation Act. 


§ 143B-150.5. Family Preservation Services Program es- 
tablished; purpose. 


(a) There is established the Family Preservation Services Program of the 
Department of Health and Human Services. To the extent that funds are made 
available, locally-based family preservation services shall be available to all 
100 counties. The Secretary of the Department of Health and Human Services 
shall be responsible for the development and implementation of the Family 
Preservation Services Program as established in this Part. 

(b) The purpose of the Family Preservation Services Program is, where 
feasible and in the best interests of the child and the family, to keep the family 
unit intact by providing intensive family-centered services that help create, 
within the family, positive, long-term changes in the home environment. 

(c) Family preservation services shall be financed in part through grants to 
local agencies for the development and implementation of locally-based family 
preservation services. Grants to local agencies shall be made in accordance 
with the provisions of G.S. 1438B-150.6. 

(d) The Secretary of the Department of Health and Human Services shall 
ensure the cooperation of the Division of Social Services, the Division of Mental 
Health, Developmental Disabilities, and Substance Abuse Services, and the 
Division of Medical Assistance, in carrying out the provisions of this Part. 
(1991, c. 743, s. 1; 1997-443, s. 11A.118(a); 2000-137, s. 4(z); 2001-424, s. 
21:50(f).) 


Editor’s Note. — Session Laws 1991, c. 7438, 
which enacted this Part, in s. 2 provides: “Sec- 
tion 1 of this act becomes effective October 1, 
1991, if and only if specific funds are appropri- 
ated for the implementation of the Committee 
established in Section 1 of this act. Funds 
appropriated for the 1991-92 fiscal year or for 
any fiscal year in the future do not constitute 
an entitlement to services beyond those pro- 
vided for that fiscal year. Nothing in this act 
creates any right except to the extent funds are 
appropriated by the State to implement its 
provisions from year to year and nothing in this 
act obligates the General Assembly or any 
County Government to appropriate funds to 
implement its provisions.” The necessary funds 
were appropriated in 1991. 

Session Laws 2001-424, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001.’” 

Session Laws 2001-424, ss. 21.50 (a) to (e), 
provide: “The Department of Health and Hu- 
man Services shall review the Intensive Family 
Preservation Services Program (IFPS) to en- 
hance and implement initiatives which focus on 
increasing the sustainability and effectiveness 
of the Program. 

“(b) Notwithstanding the provisions of G.S. 
143B-150.6, the Program shall provide inten- 
sive services to children and families in cases of 
abuse, neglect, and dependency where a child is 
at imminent risk of removal from the home and 
to children and families in cases of abuse where 
a child is not at imminent risk of removal. The 
Program shall be developed and implemented 
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Statewide on a regional basis. The revised IFPS 
shall ensure the application of standardized 
assessment criteria for determining imminent 
risk and clear criteria for determining out-of- 
home placement. 

“(c) The Department of Health and Human 
Services shall require that any program or 
entity that receives State, federal, or other 
funding for the purpose of Intensive Family 
Preservation Services shall provide informa- 
tion and data that allows for: 

“(1) An established follow-up system with a 
minimum of six months of follow-up services. 

“(2) Detailed information on the specific in- 
terventions applied including utilization indi- 
cators and performance measurement. 

“(3) Cost-benefit data. 

“(4) Data on long-term benefits associated 
with Intensive Family Preservation Services. 
This data shall be obtained by tracking families 
through the intervention process. 

“(5) The number of families remaining intact 
and the associated interventions while in IFPS 
and 12 months thereafter. 

“(6) The number and percentage by race of 
children who received Intensive Family Preser- 
vation Services compared to the ratio of their 
distribution in the general population involved 
with Child Protective Services. 

“(d) The Department shall establish perfor- 
mance-based funding protocol and shall only 
provide funding to those programs and entities 
providing the required information specified in 
subsection (c) of this section [s. 21.50(c) of 
Session Laws 2001-424]. The amount of fund- 
ing shall be based on the individual perfor- 
mance of each program. 

“(e) The Department of Health and Human 
Services shall prepare an interim report to the 
Senate Appropriations Committee on Health 
and Human Services, the House of Representa- 


CH. 143B. EXECUTIVE ORGANIZATION. 


§143B-150.6 


tives Appropriations Subcommittee on Health 
and Human Services, and the Fiscal Research 
Division on the implementation of these 
changes by April 1, 2002, and an annual report 
on the Program not later than December 1 of 
each year of the biennium. The Department 
shall include the following in the annual re- 
ports due on December 1: 

“(1) The number of children who remain 
unified with their families for one, two, and 
three years after receiving services under the’ 
Program. a 

“(2) A description of the Program, including 
the progress of the local programs during the 
preceding year, along with recommendations 
for improvement.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-137, s. 4(z), effective July 20, 2000, de- 
leted “the Division of Youth Services” following 
“Division of Social Services” in subsection (d). 

Session Laws 2001-424, s. 21.50(f), effective 
July 1, 2001, in subsection (a), deleted the 
former second sentence, which read: “The Pro- 
gram shall be phased in over a four-year period, 
commencing with fiscal year 1991-92,” deleted 
“By the end of the four-year phase-in period, 
and” at the beginning of the present second 
sentence, and deleted the former last sentence, 
which read: “In developing the Program the 
Secretary shall consider the advice and recom- 
mendations of the Advisory Committee on Fam- 
ily-Centered Services.” | 


§ 143B-150.6. Program services; eligibility; grants for lo- 
cal projects; fund transfers. 


(a) Services: Services to be provided under the Family Preservation Services 
Program shall include but are not limited to: family assessment, intensive 
family and individual counseling, client advocacy, case management, develop- 
ment and enhancement of parenting skills, and referral for other services as 
appropriate. | 

(b) Eligibility: Families eligible for services under the Family Preservation 
Services Program are those with children ages 0-17 years who are at risk of 
imminent separation through placement in public welfare, mental health, or 
juvenile justice systems. 

(c) Service Delivery: Services delivered to eligible families under the Family 
Preservation Services Program shall be provided in accordance with the 
following requirements: : 

(1) Each eligible family shall receive intensive family preservation ser- 
vices, beginning with identification of an imminent risk of out-of-home 
placement for an average of four weeks but not more than six weeks; 
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(2) At least one-half of a caseworker’s time spent providing family 
preservation services to each eligible family shall be provided in the 
family’s home and community; 

(3) Family preservation caseworkers shall be available to each eligible 
ba by telephone and on call for visits 24 hours a day, seven days a 
week. 

(4) Kach family preservation caseworker shall provide services to a 
maximum of four families at any given time. 

(d) Grants for local projects: The Secretary of the Department of Health and 
Human Services shall award grants to local agencies for the development and 
implementation of locally-based family preservation services projects. The 
number of grants awarded and the level of funding of each grant for each fiscal 
year shall be contingent upon and determined by funds appropriated for that 
purpose by the General Assembly. 

(e) Inter-agency fund transfers: The Department may allow the Division of 
Social Services and the Division of Mental Health, Developmental Disabilities, 
and Substance Abuse Services, to use funds available to each Division to 
support family preservation services provided by the Division under the 
Program; provided that such use does not violate federal regulations pertain- 
ing to, or otherwise jeopardize the availability of federal funds. (1991, c. 743, s. 


1; 1997-443, s. 11A.118(a); 1999-423, s. 9; 2001-424, s. 21.50(g).) 


Editor’s Note. — Session Laws 1999-237, s. 
1.1, provides: “This act shall be known as the 
‘Current Operations and Capital Improvement 
Appropriations Act of 1999.” 

Session Laws 1999-237, s. 5(n), directs that 
$2,000,000 appropriated to the TANF Block 
Grant to the Department of Health and Human 
Services, Division of Social Services, for the 
1999-2000 fiscal year for the Intensive Family 
Preservation Services (IFPS) Program is to be 
used by the division, in consultation with local 
departments of social services and other hu- 
man services agencies, to plan and implement a 
revised IFPS Program. The subsection further 
provides that, notwithstanding the provisions 
of G.S. 143B-150.6, the program is to provide 
intensive services to children and families in 
cases of neglect and dependency where a child 
is at imminent risk of removal from the home 
and to children and families in cases of abuse 
where a child is not at imminent risk of re- 
moval. The Department may use funds appro- 
priated under this subsection to establish up to 
three additional staff positions in the Division 
of Social Services for the IFPS Program. The 
Department is to issue a report on the use of 
the funds appropriated under this subsection, 
including the revised evaluation model and 
IFPS Program, to specified committees no later 
than May 1, 2000. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 


Session Laws 2000-67, s. 5(/), effective July 1, 
2000, appropriates $2,000,000 in the TANF 
Block Grant to the Department of Health and 
Human Services, Division of Social Services, for 
the 2000-2001 fiscal year, for the Intensive 
Family Preservation Services (IFPS) Program, 
to plan and implement a revised IFPS Pro- 
gram. Notwithstanding G.S. 143B-150.6, the 
Program is to provide intensive services to 
children and families in cases of abuse, neglect, 
and dependency where a child is at imminent 
risk of removal from the home and to children 
and families in cases of abuse where a child is 
not at imminent risk of removal. The Depart- 
ment is to reexamine the existing IFPS Pro- 
gram design to ensure the application of a 
standardized assessment and clear criteria for 
the determination of imminent risk of removal 
and to assess the education and skill levels 
required of staff. The Department is to issue a 
report to Senate and House appropriations 
committees and the Fiscal Research Division 
no later than April 1, 2001. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
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ations and Capital Improvements Appropria- 
tions Acts of 2001’.” 

Session Laws 2001-424,  s. 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 21.50(g), effective July 1, 2001, in 
subsection (d), deleted the former second sen- 
tence, which read: “In awarding the grants, the 
Secretary shall consider the recommendations 
of the Advisory Committee on Family-Centered 
Services,” deleted “and shall be in accordance 
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with the phase-in period of the Family Preser- 
vation Services Program” at the end of the 
present final sentence, and deleted the former 
last sentence, which read: “During the phase-in 
period, and to the extent funds are appropri- 
ated, grants shall be awarded by the Secretary 
on a competitive basis to local agencies who 
submit proposals for such funding, which pro- 
posals meet grant award criteria established by 
the Advisory Committee on Family-Centered 
Services.” 


§§ 143B-150.7 through 143B-150.9: Repealed by Session Laws 
2001-424, ss. 21.50(h) to (j), effective July 1, 2001. 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 


ments Appropriations Acts of 2001.’” 
Session Laws 2001-424, s. 36.5 is a 
severability clause. 


§§ 143B-150.10 through 1438B-150.19: Reserved for future codifica- 


tion purposes. 


Part 4B. State Child Fatality Review Team. 


§ 143B-150.20. State Child Fatality Review Team; estab- 
lishment; purpose; powers; duties; report by 
Division of Social Services. 


(a) There is established in the Department of Health and Human Services, 
Division of Social Services, a State Child Fatality Review Team to conduct 
in-depth reviews of any child fatalities which have occurred involving children 
and families involved with local departments of social services child protective 
services in the 12 months preceding the fatality. Steps in this in-depth review 
shall include interviews with any individuals determined to have pertinent 
information as well as examination of any written materials containing 
pertinent information. 

(b) The purpose of these reviews shall be to implement a team approach to 
identifying factors which may have contributed to conditions leading to the 
fatality and to develop recommendations for improving coordination between 
local and State entities which might have avoided the threat of injury or 
fatality and to identify appropriate remedies. The Division of Social Services 
shall make public the findings and recommendations developed for each 
fatality reviewed relating to improving coordination between local and State 
entities. These findings shall not be admissible as evidence in any civil or 
administrative proceedings against individuals or entities that participate in 
child fatality reviews conducted pursuant to this section. The State Child 
Fatality Review Team shall consult with the appropriate district attorney in 
accordance with G.S. 7B-2902(d) prior to the public release of the findings and 
recommendations. 

(c) The State Child Fatality Review Team shall include representatives of 
the local departments of social services and the Division of Social Services, a 
member of the local Community Child Protection Team, a member of the local 
child fatality prevention team, a representative from local law enforcement, a 
prevention specialist, and a medical professional. 

(d) The State Child Fatality Review Team shall have access to all medical 
records, hospital records, and records maintained by this State, any county, or 
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any local agency as necessary to carry out the purposes of this subsection, 
including police investigative data, medical examiner investigative data, 
health records, mental health records, and social services records. The State 
Child Fatality Review Team may receive a copy of any reviewed materials 
necessary to the conduct of the fatality review. Any member of the State Child 
Fatality Review Team may share, only in an official meeting of the State Child 
Fatality Review Team, any information available to that member that the 
State Child Fatality Review Team needs to carry out its duties. 

(e) Meetings of the State Child Fatality Review Team are not subject to the 
provisions of Article 33C of Chapter 143 of the General Statutes. However, the 
State Child Fatality Review Team may hold periodic public meetings to 
discuss, in a general manner not revealing confidential information about 
children and families, the findings of their reviews and their recommendations 
for preventive actions. Minutes of all public meetings, excluding those of closed 
sessions, shall be kept in compliance with Article 33C of Chapter 143 of the 
General Statutes. Any minutes or any other information generated during any 
executive session shall be sealed from public inspection. 

(f) All otherwise confidential information and records acquired by the State 
Child Fatality Review Team, in the exercise of its duties are confidential; are 
not subject to discovery or introduction into evidence in any proceedings except 
pursuant to an order of the court; and may only be disclosed as necessary to 
carry out the purposes of the State Child Fatality Review Team. In addition, all 
otherwise confidential information and records created by the State Child 
Fatality Review Team in the exercise of its duties are confidential; are not 
subject to discovery or introduction into evidence in any proceedings; and may 
only be disclosed as necessary to carry out the purposes of the State Child 
Fatality Review Team. No member of the State Child Fatality Review Team, 
nor any person who attends a meeting of the State Child Fatality Review 
Team, may testify in any proceeding about what transpired at the meeting, 
about information presented at the meeting, or about opinions formed by the 
person as a result of the meetings. This subsection shall not, however, prohibit 
a person from testifying in a civil or criminal action about matters within that 
person’s independent knowledge. 

(g) Each member of the State Child Fatality Review Team and invited 
participant shall sign a statement indicating an understanding of and adher- 
ence to confidentiality requirements, including the possible civil or criminal 
consequences of any breach of confidentiality. 

(h) The Division of Social Services, Department of Health and Human 
Services, shall report to the members of the Senate Appropriations Committee 
on Human Resources, the House of Representatives Appropriations Subcom- 
mittee on Health and Human Services, and the Fiscal Research Division on the 
activities of the State Child Fatality Review Team including recommendations 
for changes in the statewide child protection system no later than October 1 of 
each year. (1998-202, s. 13(00); 1998-212, s. 12.22(e); 1999-190, s. 4; 2000-67, s. 
11.14(a).) 


Editor’s Note. — The subsection designa- 
tions were added at the direction of the Revisor 
of Statutes. In addition, the Revisor directed 
the codification of Session Laws 2000-67, s. 
11.14(a) as subsection (h). 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 


that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 11.14(a), effective July 1, 2000, 
added subsection (h). 
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Part 5. Eugenics Commission. 


§§ 143B-151, 143B-152: Repealed by Session Laws 1977, c. 497. 


Cross References. — As to sterilization of 
mentally ill and mentally retarded persons, see 
§§ 35-36 through 35-50. 


Part 5A. 8.0.8. Program. 


§ 143B-152.1. Establishment of program; purpose; goals. 


(a) There is created in the Department of Health and Human Services the 
Support Our Students (S.0.S.) Program. The purpose of the program is to 
award grants to neighborhood- and community-based organizations to estab- 
lish local S.O.S. programs that provide high quality after-school activities for 
school-aged children and provide for comprehensive, collaborative delivery of 
services by public and nonpublic agencies to these children. These services 
shall be designed to enrich and make a positive impact on the lives of 
school-aged children. These after-school activities may include activities after 
the regular school day and activities on days that students are not required to 
attend school. 

(b) The goals of the program are to: 

(1) Reduce juvenile crime in local communities served by the program; 

(2) Recruit community volunteers to provide positive adult role models for 
school-aged children and to help supervise after-school activities; 

(3) Reduce the number of students who are unsupervised after school, 
otherwise known as “latchkey” children; 

(4) Improve the academic performance of students participating in the 
program; 

(5) Meet the physical, intellectual, emotional, and social needs of students 
stg tena in the program and improve their attitudes and behav- 
ior; an 

(6) Improve coordination of existing resources and enhance collaboration 
so as to provide services to school-aged children effectively and 
efficiently. (1994, Ex. Sess., c. 24, s. 30(a); 1997-443, s. 11A.118(a).) 


§ 143B-152.2. Definitions. 


As used in this Part, “school-aged children” means children enrolled in 
kindergarten through the ninth grade. (1994, Ex. Sess., c. 24, s. 30(a).) 


§ 143B-152.3. Administration of the program. 


The Department shall develop and implement the Support Our Students 
(S.0.S.) Program. The Department shall: 
(1) Repealed by Session Laws 2001-424, s. 24.1(b), effective July 1, 2001. 
(2) Disseminate information regarding the program to interested neigh- 
borhood and community groups; 
(3) Develop and disseminate a request for applications to establish local 
5.0.8. programs; 
(4) Provide initial technical assistance to grant applicants and ongoing 
technical assistance as grants are implemented; 
(5) Administer funds appropriated by the General Assembly; 
(6) Monitor the grants funded; 
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(7) Revoke a grant if necessary or appropriate; 

(8) Develop and implement a performance-based evaluation system to 
evaluate the program, in accordance with G.S. 143B-152.7(a); 

(9) Report on the program implementation to the General Assembly, the 
Joint Legislative Committee on Governmental Operations, and the 
Office of the Governor, in accordance with G.S. 143B-152.7(b); and 

(10) Adopt any rules necessary to implement this Part. (1994, Ex. Sess., c. 
24, s. 30(a); 2001-424, s. 24.1(b).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 


2001-424, s. 24.1(b), effective July 1, 2001, 
repealed subdivision (1), which read: “Sponsor 
a statewide conference each year for teams of 
interested representatives to provide back- 
ground information and assistance regarding 
all aspects of the program.” 


§ 1438B-152.4. Eligible applicants; application for grants. 


(a) A community- or neighborhood-based 501(c)(3) entity or a consortium 
consisting of one or more local 501(c)(3) entities and one or more local school 
administrative units may apply for a grant. 

(b) Applicants for grants shall submit to the Department an application that 


includes the following information: 


(1) Identification of one or more neighborhoods to be served by the local 
S.0.S. program, based on a needs assessment of existing conditions 
for school-aged children to be served. Data used in the needs assess- 
ment may include for each neighborhood to be served by a local 
program (i) dropout statistics, (11) the number and percentage of 
school-aged children who participate in the federal subsidized lunch 
program, (iii) the number of suspensions and expulsions involving 
school-aged children, (iv) the number of children to be served, (v) the 
number and percentage of students with two working parents or one 
single parent to be served at a site, (vi) the incidence of juvenile crime 
in the neighborhood, and (vil) any other relevant or unique local 


demographic data. 


Local authorities shall provide this or related information on a 
timely basis to local 501(c)(3) entities submitting applications to 
establish local S.O.S. programs; 

(2) A three-year plan that addresses data used in the needs assessment 
and that includes proposed goals and anticipated outcomes of the local 
S.0O.S. program. The plan shall be prepared after consultation with 
local after-school programs, schools, community organizations or 
groups which have as their purpose assisting or helping school-aged 
children who are at risk of failing in school or entering the juvenile 
justice system, or other appropriate groups. In addition, the three- 
year plan shall provide for regular collaborative efforts to seek input 
and advice from parents of the students being served and from other 
citizens who reflect the demographic conditions of the students being 


served; 


(3) A statement of how grant funds would be used to address local 
problems and what other resources would be used to address the 
problems. This statement should include a list of services to be offered 
that are related to the goals and outcomes and should include plans 
for recruiting volunteers to assist in the program’s activities; and 

(4) A process for assessing on an annual basis the success of the local plan 
for addressing the goals of the local S.O.S. program. (1994, Ex. Sess., 


Ge 2 SO al.) 
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§ 1438B-152.5. Grants review and selection. 


(a) The Department shall develop and disseminate a request for applica- 
tions and establish procedures to be followed in developing and submitting 
applications to establish local S.O.S. programs and administering grants to 
establish local S.O.S. programs. This information shall include examples of the 
design and types of S.O.S. programs that evaluations have shown are likely to 
be successful in improving the academic performance of the participants or in 
reducing disruptive or illegal behavior. 

(b). The Secretary of Health and Human Services shall appoint a State task 
force to assist the Secretary in reviewing grant applications. The State task 
force shall include representatives of the Department of Health and Human 
Services, the Department of Public Instruction, local school administrative 
units, educators, parents, the juvenile justice system, social services, and 
governmental agencies providing services to children, and other members the 
Secretary considers appropriate. In appointing the State task force, the 
Secretary shall consult with the Superintendent of Public Instruction in an 
effort to coordinate the membership of this State task force, the State task 
force appointed by the Secretary pursuant to G.S. 143B-152.14, and the State 
task force appointed by the Superintendent pursuant to G.S. 115C-238.42. 

In reviewing grant applications, the Secretary and the State task force may 
consider (i) the severity of the local problems as determined by the needs 
assessment data, (ii) the likelihood that the locally designed plan will result in 
high quality after-school services for school-aged children, (111) evidence of local 
collaboration and coordination of services, (iv) any innovative or experimental 
aspects of the plan that will make it a useful model for replication in other 
neighborhoods and communities, (v) evidence that similarly designed pro- 
grams have been efficient and effective in improving the academic performance 
of the participants or in reducing disruptive or illegal behavior, and (vi) any 
other factors which affect the well-being of school-aged children. 

(c) In determining the amount of funds an applicant receives, the Secretary 
and the State task force may consider (i) the number of children to be served, 
(ii) the number and percentage of children to be served who participate in the 
subsidized lunch program, (iii) the number and percentage of school-aged 
children with two working parents or one single parent to be served, (iv) the 
availability of other resources or funds, and (v) the amount needed to 
implement the proposal. 

(d) The Secretary shall award the grants. (1994, Ex. Sess., c. 24, s. 30(a); 
1997-443, ss. 8.29(m), 11A.118(a).) " 


§ 143B-152.6. Cooperation of State and local agencies. 


All agencies of the State and local government, including the Department of 
Juvenile Justice and Delinquency Prevention, departments of social services, 
health departments, local mental health, mental retardation, and substance 
abuse authorities, court personnel, law enforcement agencies, The University 
of North Carolina, the community college system, and cities and counties, shall 
cooperate with the Department of Health and Human Services, and local 
nonprofit corporations that receive grants in coordinating the program at the 
State level and in implementing the program at the local level. The Secretary 
of Health and Human Services, after consultation with the Superintendent of 
Public Instruction, shall develop a plan for ensuring the cooperation of State 
agencies and local agencies, and encouraging the cooperation of private 
entities, especially those receiving State funds, in the coordination and 
implementation of the program. (1994, Ex. Sess., c. 24, s. 30(a); 1997-443, s. 
11A.118(a); 1998-202, s. 4(x); 2000-137, s. 4(bb).) 
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Effect of Amendments. — Session Laws and Delinquency Prevention” for “Office of Ju- 
2000-137, s. 4.(bb), effective July 20, 2000, venile Justice.” 
substituted “Department of Juvenile Justice 


§ 143B-152.7. Program evaluation; reporting require- 
ments. 


(a) The Department of Health and Human Services shall develop and 
implement an evaluation system that will assess the efficiency and effective- 
ness of the 8.0.8. Program. The Department shall design this system to: 

(1) Provide information to the Department and to the General Assembly 
on how to improve and refine the programs; 

(la) Develop information for dissemination to potential grant applicants 
on the design of programs that experience has shown are likely to be 

' successful; 

(2) Enable the Department and the General Assembly to assess the 
overall quality, efficiency, and impact of the existing programs; 

(3) Enable the Department and the General Assembly to determine 
whether to modify the S.O.S. Program; and 

(4) Provide a detailed fiscal analysis of how State funds for these pro- 
grams were used. 

(b) The Department shall report to the General Assembly and the Joint 
Legislative Commission on Governmental Operations by May 15, 1994, on its 
progress in developing the evaluation system and in developing and ‘imple- 
menting the program. It shall report prior to February 1, 1995, on the 
evaluation system developed by the Department and on program implemen- 
tation. The Department shall present an annual report on October 1, 1995, and 
annually thereafter to the General Assembly and to the Joint Legislative 
Commission on Governmental Operations on the implementation of the 
program and the results of the program evaluation. 

The Department shall also report annually to the Joint Legislative Commis- 
sion on Governmental Operations and to the Governor on the implementation 
of the $.O.S. Program. 

(c) A local 501(c)(3) entity or consortium that receives a grant under this 
Part shall report by August 1 of each year to the Department on the 
implementation of the program. This report shall demonstrate the extent to 
which the local $.0.S. Program has met the local needs, goals, and anticipated 
outcomes as set forth in the grant applications. (1994, Ex. Sess., c. 24, s. 30(a); 
1997-443, ss. 8.29(n), 11A.118(a).) 


§§ 1438B-152.8, 143B-152.9: Reserved for future codification purposes. 
Part 5B. Family Resource Center Grant Program. 


§ 143B-152.10. Family Resource Center Grant Program; 
creation; purpose; intent. 


'(a) There is created in the Department of Health and Human Services the 
Family Resource Center Grant Program. The purpose of the program is to 
provide grants to establish family resource centers that provide services to 
children from birth through elementary school age and to their families that: 

(1) Enhance the children’s development and ability to attain academic 
and social success; 

(2) Ensure a successful transition from early childhood education pro- 
grams and child care to the public schools; 
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(3) Assist families in achieving economic-independence and self-suffi- 
ciency; and - | 

(4) Mobilize public and private community resources to help children and 
families in need. 

(b) It is the intent of the General Assembly to encourage and support 
broad-based collaboration among public and private agencies and among 
people who reflect the racial and socioeconomic diversity in communities to 
develop initiatives that (i) prepare children to learn effectively and to have a 
successful school experience, (ii) enhance the ability of families to become 
advocates for and supporters of education for the children in their families, and 
(iii) enhance the ability of families to function as nurturing and effective family 
units. 

(c) It is further the intent of the General Assembly that this program shall 
be targeted to those neighborhoods that have disproportionately high levels of 
(i) children who would be less likely to attain educational or social success, (ii) 
families with low incomes, and (iii) crime and juvenile delinquency. (1994, Ex. 
Sess., c. 24, s. 31(a); 1997-4438, s. 11A.118(a).) 


§ 143B-152.11. Administration of program. 


The Department of Health and Human Services shall develop and imple- 
ment the Family Resource Center Grant Program. The Department shall: 

(1) Sponsor a statewide conference for teams of interested representatives 
to provide background information and assistance regarding all 
aspects of the program; 

(2) Disseminate information regarding the program to interested local 
community groups; 

(3) Provide initial technical assistance and ongoing technical assistance 
to grant recipients; 7 

(4) Administer funds appropriated by the General Assembly; 

(5) Monitor the grants funded and the ongoing operations of family 
resource centers; 

(6) Revoke a grant if necessary or appropriate; 

(7) Report to the General Assembly and the Joint Legislative Commission 
on Governmental Operations, in accordance with G.S. 143B-152.15; 


and 
(8) Adopt rules to implement this Part. (1994, Ex. Sess., c. 24, s. 31(a); 
1997-443, s. 11A.118(a).) 


§ 143B-152.12. Eligible applicants: applications for grants. 


(a) A community- or neighborhood-based 501(c)(3) entity or a consortium 
consisting of one or more local 501(c)(3) entities and one or more local school 
administrative units may apply for a grant. 

(b) Applicants for grants shall identify the neighborhood or neighborhoods 
whose children and families will be served by a family resource center. The 
decision-making process for identifying and establishing family resource 
centers shall reflect the racial and socioeconomic diversity of the neighborhood 
or neighborhoods to be served. 

(c) A grant application shall include a process for assessing on an annual 
basis ee ae of the local plan in addressing problems. (1994, Ex. Sess., c. 
24, s. 31(a). 


§ 143B-152.13. Grants review and selection. 


_(a) The Department shall develop and disseminate a request for applica- 
tions and establish procedures to be followed in developing and submitting 
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applications to establish local family resource centers and administering 
grants to establish local family resource centers. 

(b) The Secretary of Health and Human Services shall appoint a State task 

force to assist the Secretary in reviewing grant applications. The State task 
force shall include representatives of the Department of Health and Human 
Services, the Department of Public Instruction, local school administrative 
units, educators, parents, the juvenile justice system, social services, and 
governmental agencies providing services to children, and other members the 
Secretary considers appropriate. In appointing the State task force, the 
Secretary shall consult with the Superintendent of Public Instruction in an 
effort to coordinate the membership of this State task force, the State task 
force appointed by the Secretary pursuant to G.S. 143B-152.5, and the State 
task force appointed by the Superintendent pursuant to G.S. 115C-238.42. 
- In reviewing grant applications, the Secretary and the State task force may 
consider (i) the severity of the local problems as determined by the needs 
assessment data, (i1) the likelihood that the locally designed plan will result in 
high quality services for children and their families, (iii) evidence of local 
collaboration and coordination of services, (iv) any innovative or experimental 
aspects of the plan that will make it a useful model for replication in other 
counties, (v) the availability of other resources or funds, (vi) the incidence of 
crime and juvenile delinquency, (vii) the amount needed to implement the 
proposal, and (viii) any other factors consistent with the intent of this Part. 

(c) In determining the amount of funds an applicant receives, the Secretary 
and the State task force may consider (i) the number of children to be served, 
(ii) the number and percentage of children to be served who participate in the 
subsidized lunch program, (iii) the number and percentage of school-aged 
children to be served with two working parents or one single parent, (iv) the 
availability of other resources or funds, and (v) the amount needed to 
implement the proposal. 

(d) The Secretary shall award the grants. (1994, Ex. Sess., c. 24, s. 31(a); 
1997-443, s. 11A.118(a).) 


§ 143B-152.14. Cooperation of State and local agencies. 


All agencies of the State and local government, including the Department of 
Juvenile Justice and Delinquency Prevention, departments of social services, 
health departments, local mental health, mental retardation, and substance 
abuse authorities, court personnel, law enforcement agencies, The University 
of North Carolina, the community college system, and cities and counties, shall 
cooperate with the Department of Health and Human Services, and local 
nonprofit corporations that receive grants in coordinating the program at the 
State level and in implementing the program at the local level. The Secretary 
of Health and Human Services, after consultation with the Superintendent of 
Public Instruction, shall develop a plan for ensuring the cooperation of State 
agencies and local agencies and encouraging the cooperation of private 
entities, especially those receiving State funds, in the coordination and 
implementation of the program. (1994, Ex. Sess., c. 24, s. 31(a); 1997-443, s. 
11A.118(a); 1998-202, s. 4(y); 2000-137, s. 4(cc).) 


Effect of Amendments. — Session Laws Delinquency Prevention” for “Office of Juvenile 
2000-137, s. 4(cc), effective July 20, 2000, sub- Justice.” 
stituted “Department of Juvenile Justice and 
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§ 143B-152.15. Program evaluation; reporting require- 
ments. } 


(a) The Department of Health and Human Services shall develop and 
implement an evaluation system that will assess the efficiency and effective- 
ness of the Family Resource Center Grant Program. The department shall 
design this system to: 

(1) Provide information to the Department and to the General Assembly 
on how to improve and refine the programs; 

(2) Enable the Department and the General Assembly to assess the 
overall quality, efficiency, and impact of the existing programs; 

(3) Enable the Department and the General Assembly to determine 
whether to modify the Family Resource Center Grant Program; and 

(4) Provide a detailed fiscal analysis of how State funds for these pro- 
grams were used. 

(b) The Department shall report no later than December 1 of each year to 
the Senate Appropriations Committee on Health and Human Services, the 
House of Representatives Appropriations Subcommittee on Health and Hu- 
man Services, and the Fiscal Research Division on the program and the results 
of the program evaluation. 

(c) A local 501(c)(3) entity or consortium that receives a grant under this 
Part shall report by August 1 of each year to the Department on the 
implementation of the program. This report shall demonstrate the extent to 
which the local family resource center has met the local needs, goals, and 
anticipated outcomes as set forth in the grant application. (1994, Ex. Sess., c. 


24, s. 31(a); 1997-443, s. 11A.118(a); 2001-424, s. 21.48(f).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Acts of 2001.’” 

Session Laws 2001-424, ss. 21.48(a) to (e), 
provide: “(a) The Department of Health and 
Human Services shall evaluate the use of all 
State and federal funds allocated to Family 
Resource Centers that primarily serve families 
with minor children. The evaluation shall in- 
corporate data collected from these Centers and 
shall assess the effectiveness of each program 
in achieving established program goals includ- 
ing the following: 

“(1) Enhancing children’s development and 
ability to attain academic and social success. 

“(2) Promoting successful transition from 
early childhood education programs and child 
care to public schools. 

“(3) Assisting families in achieving economic 
independence and self-sufficiency. 

“(4) Mobilizing public and private community 
resources to help children and families in need. 

“(5) Ensuring that plans are designed and 
implemented to provide families with services 
in a holistic family centered manner. 

“(b) The Department shall establish perfor- 
mance measurement protocol, based on na- 
tional standards or best practice models, to 
determine the effectiveness of services provided 
by all family resource centers specified in sub- 
section (a) of this section [s. 21.48(a) of Session 
Laws 2001-424]. 


“(c) Unless inconsistent with federal law, the 
Department shall ensure that all programs 
have similar core services and the same goals 
while eliminating duplication of effort at the 
local level. The Department shall redirect the 
funds for Family Resource Centers to focus on 
those core services that have a direct impact on 
strengthening family support. 

“(d) In determining the allocation of funding, 
the Department shall ensure that Family Re- 
source Centers have demonstrated that they 
have collaborative arrangements with other 
public and private agencies that have similar 
purposes that delineate specific roles and re- 
sponsibilities to ensure effectiveness and effi- 
ciency in the operation of Family Resource 
Centers. 

“(e) The Department shall report on activities 
under this section [s. 21.48 of Session Laws 
2001-424]. This report is due to the Senate 
Appropriations Committee on Health and Hu- 
man Services, the House of Representatives 
Appropriations Subcommittee on Health and 
Human Services, and the Fiscal Research Divi- 
sion on May 1, 2002.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 
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Session Laws 2001-424, s. 36.5 is a 2001-424, s. 21.48(f), effective July 1, 2001, 
severability clause. rewrote subsection (b). 
Effect of Amendments. — Session Laws 


‘Part 6. Social Services Commission. 


§ 143B-153. Social Services Commission — creation, pow- 
ers and duties. 


There is hereby created the Social Services Commission of the Department 
of Health and Human Services with the power and duty to adopt rules and 
regulations to be followed in the conduct of the State’s social service programs 
with the power and duty to adopt, amend, and rescind rules and regulations 
under and not inconsistent with the laws of the State necessary to carry out the 
provisions and purposes of this Article. Provided, however, the Department of 
Health and Human Services shall have the power and duty to adopt rules and 
regulations to be followed in the conduct of the State’s medical assistance 
program. 

(1) The Social Services Commission is authorized and empowered to 
adopt such rules and regulations that may be necessary and desirable 
for the programs administered by the Department of Health and 
Human Services as provided in Chapter 108A of the General Statutes 
of the State of North Carolina. 

(2) The Social Services Commission shall have the power and duty to 
establish standards and adopt rules and regulations: 

a. For the programs of public assistance established by federal 
legislation and by Article 2 of Chapter 108A of the General 
Statutes of the State of North Carolina with the exception of the 
program of medical assistance established by G.S. 108A-25(b); 

b. To achieve maximum cooperation with other agencies of the State 
and with agencies of other states and of the federal government in 
rendering services to strengthen and maintain family life and to 
help recipients of public assistance obtain self-support and self- 
care; 

c. For the placement and supervision of dependent juveniles and of 
delinquent juveniles who are placed in the custody of the Depart- 
ment of Juvenile Justice and Delinquency Prevention, and pay- 
ment of necessary costs of foster home care for needy and 
homeless children as provided by G.S. 108A-48; 

d. For the payment of State funds to private child-placing agencies as 
defined in G.S. 181D-10.2(4) and residential child care facilities 
as defined in G.S. 131D-10.2(13) for care and services provided to 
children who are in the custody or placement responsibility of a 
county department of social services; and 

e. For client assessment and independent case management pertain- 
ing to the functions of county departments of social services for 
public assistance programs authorized under paragraph a. of this 
subdivision. 

(2a) The Social Services Commission shall have the power and duty to 
establish standards and adopt rules and regulations: 

a. For social services programs established by federal legislation and 
by Article 3 of G.S. Chapter 108A; 

b. For implementation of Title XX of the Social Security Act, except 
for Title XX services provided solely through the Division of 
Mental Health, Developmental Disabilities, and Substance Abuse 
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Services, by promulgating rules and regulations in the following 

areas: | 

1. Eligibility for all services established under a Comprehensive 

Annual Services Plan, as required by federal law; 

Standards to implement all services established under the 

Comprehensive Annual Services Plan; 

. Maximum rates of payment for provision of social services; 

. Fees for services to be paid by recipients of social services; 

. Designation of certain mandated services, from among the 
services established by the Secretary below, which shall be 
provided in each county of the State; and 

6. Title XX services for the blind, after consultation with the 
Commission for the Blind. 

Provided, that the Secretary is authorized to promulgate all other 

rules in at least the following areas: 

1. Establishment, identification, and definition of all services 
offered under the Comprehensive Annual Services Plan; 

2. Policies governing the allocation, budgeting, and expenditures 
of funds administered by the Department; 

3. Contracting for and purchasing services; and 

4. Monitoring for effectiveness and compliance with State and 
federal law and regulations. 

(3) The Social Services Commission shall have the power and duty to 
establish and adopt standards: 

a. For the inspection and licensing of maternity homes as provided by 

G.S. 1381D-1; 
b. Repealed by Session Laws 1999-334, s. 3.5, effective October 1, 
1999. 

c. For the inspection and licensing of child-care institutions as 

provided by G.S. 131D-10.5; 

d. For the inspection and operation of jails or local confinement 
facilities as provided by G.S. 153A-220 and Article 2 of Chapter 
131D of the General Statutes of the State of North Carolina; 

. Repealed by Session Laws 1981, c. 562, s. 7. 

For the regulation and licensing of charitable organizations, pro- 
fessional fund-raising counsel and professional solicitors as pro- 
vided by Chapter 131D of the General Statutes of the State of 
North Carolina. 

(4) The Social Services Commission shall have the power and duty to 
authorize investigations of social problems, with authority to sub- 
poena witnesses, administer oaths, and compel the production of 
necessary documents. 

(5) The Social Services Commission shall have the power and duty to 
ratify reciprocal agreements with agencies in other states that are 
responsible for the administration of public assistance and child 
welfare programs to provide assistance and service to the residents 
and nonresidents of the State. 

(6) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government of grants-in-aid for social services 
purposes which may be made available for the State by the federal 
government. This section is to be liberally construed in order that the 
State and its citizens may benefit from such grants-in-aid. 

(7) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the Board of 
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Social Services shall remain in full force and effect unless and until 
repealed or superseded by action of the Social Services Commission. 
All rules and regulations adopted by the Commission shall be en- 
forced by the Department of Health and Human Services. 


(8) The Commission may establish by regulation, except for Title XX 


services provided solely through the Division of Mental Health, 
eausroRmen te Disabilities, and Substance Abuse Services, rates or 
ees for: 

a. A fee schedule for the payment of the costs of necessary child care 


in licensed facilities and registered plans for minor children of 


needy families. 


b. Afee schedule for the payment by recipients for services which are 
established in accordance with Title XX of the Social Security Act 
and implementing regulations; and 

c. The payment of an administrative fee not to exceed two hundred 
dollars ($200.00) to be paid by public or nonprofit agencies which 
employ students under the Plan Assuring College Education 


(PACE) program. 


d. Child support enforcement services as defined by G.S. 110-130.1. 
(19:73,:¢, 4763.8; 184;1975; ef 47, 8: 2:4.977,, c: 674, 8.751977, 2nd 
Sess} c4219.8s426,/27./19381, 'cxn27b,.8. 5365621827; & 961,88. 
14351983 ,.0)2:78,{ 884 1,230. 527,82 2:11985:-c. 206;.674:79,5496; c. 
689, s. 29f; 1991, c. 462, s. 1; c. 636, s. 19(d); c. 689, 5s. 105; c.. 761, 
Sere O9oics bba,78046; 1995s end 49ne4sici 535s, 325199 7-443. 
s. 11A.118(a); 1997-456, s. 22; 1997-506, s. 55; 1998-202, s. 4(z); 
1999-334, s. 3.5; 2000-111, s. 4; 2000-137, s. 4(dd); 2000-140, s. 


99(a).) 


Cross References. — As to standards for 
Alzheimer’s special care units, see § 143B- 
181.50 et seq. 

Editor’s Note. — Subdivision (3)b. of this 
section was amended by Session Laws 1995, c. 
535, s. 32 in the coded bill drafting format 
provided by § 120-20.1. The act failed to incor- 
porate the changes in subdivision (3)b. made by 
Session Laws 1995, c. 449, s. 4. Subdivision 
(3)b. is set out in the form above at the direction 
of the Revisor of Statutes. 

Effect of Amendments. — The 1998 
amendment, effective January 1, 1999, and 
applicable to acts committed on or after that 
date, substituted “dependent juveniles and of 
delinquent juveniles who are placed in the 


custody of the Office of Juvenile Justice” for 
“dependent and delinquent children” in subdi- 
vision (2)c. 

Session Laws 2000-111, s. 4, effective July 14, 
2000, added subdivision (2)e, and made minor 
stylistic changes. 

Session Laws 2000-137, s. 4(dd), July 20, 
2000, made the same changes as Session Laws 
2000-111, s. 4 as noted above. 

Session Laws 2000-140, s. 99(a), effective 
July 21, 2000, substituted “Department of Ju- 
venile Justice and Delinquency Prevention” for 
“Office of Juvenile Justice” in subdivision (2)c. 

Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1116 
(1981). 


CASE NOTES 


Grant of Rule Making Authority to So- 
cial Services Commission. — The Social 
Services Commission has and continues to have 
general rule making authority under its grant 
in this section and by the provision of § 108A- 
71 which authorizes the Department of Human 
Resources to accept all “State appropriations” 
for programs of social services. That grant 
became limited, however, by Chapter 150B 
upon its enactment, thereby requiring the 
Commission to comply with certain procedural 
requirements in adopting rules if specifically 


authorized by legislative enactment to adopt 
rules. Whittington v. North Carolina Dep’t of 
Human Resources, 100 N.C. App. 603, 398 
S.E.2d 40 (1990). 

Social Services Commission’s Regula- 
tion of State Abortion Fund. — Since the 
State Abortion Fund prior to the enactment of 
Session Laws 1985, c. 479, s. 93 was merely a 
“state appropriation”, the Department of Hu- 
man Resources, through its Social Services 
Commission, could and did enact rules and 
regulations pertaining to the program. How- 
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ever, by the passage of s. 93, which specifically 
limits, by legislative enactment, how the Fund 
is to be administered, the Department of Hu- 
man Resources and the Commission’s rule 
making authority must comply with the re- 
quirements of Chapter 150B. Whittington v. 
North Carolina Dep’t of Human Resources, 100 
N.C. App. 603, 398 S.E.2d 40 (1990). 
Liability of State for Negligence of 
County Social Services Director. — In an 
action alleging that a foster child was negli- 
gently placed in a home by county department 
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of social-services, the Department of Human 
Resources would be liable for the negligent acts 
of its agents, the county director of social ser- 
vices and his subordinates, since the Depart- 
ment, through the Social Services Commission, 
has the right to control the manner in which 
the county director is to execute his obligation 
to place children in foster homes. Vaughn v. 
North Carolina Dep’t of Human Resources, 296 
N.C. 683, 252 S.E.2d' 792 (1979). 

Applied in Tripp v. Flaherty, 27 N.C. App. 
180, 218 S.E.2d 709 (1975). 


§ 143B-153.1: Repealed by Session Laws 1983, c. 883, s. 2. 


§ 143B-154. Social Services Commission — members; se- 
lection; quorum; compensation. 


The Social Services Commission of the Department of Health and Human 
Services shall consist of one member from each congressional district in the 
State, all of whom shall be appointed by the Governor for four-year terms. 

The initial members of the Commission shall be the appointed members of 
the current Social Services Commission who shall serve for the remainder of 
their current terms and four additional members appointed by the Governor 
for terms expiring April 1, 1981. Any appointment to fill a vacancy on the 
Commission created by the resignation, dismissal, death, removal or disability 
of a member shall be for the balance of the unexpired term. 

In the event that more than 11 congressional districts are established in the 
State, the Governor shall on July 1 following the establishment of such 
additional congressional districts appoint a member of the Commission from 
that congressional district. 

The Governor shall have the power to remove any member of the Commis- 
sion from office for misfeasance, malfeasance, or nonfeasance in accordance 
with the provisions of G.S. 143B-13 of the Executive Organization Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Health and Human Services, (1973, c. 476, s. 135; 1977, c. 
516; 1981 (Reg. Sess., 1982), c. 1191, s. 77; 1997-443, s. 11A.118(a).) 


§ 143B-155. Social Services Commission — regular and 
special meetings. 


The Social Services Commission shall meet at least once in each quarter and 
may hold special meetings at any time and place within the State at the call of 
the chairman or upon the written request of at least four members. (1973, c. 
476, s. 136.) 


CASE NOTES 


Applied in Forsyth County Bd. of Social 
Servs. v. Division of Social Servs., 72 N.C. App. 
645, 325 S.E.2d 47 (1985). 
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§ 143B-156. Social Services Commission — officers. 


The Commission for Social Services shall have a chairman and a vice- 
chairman. The chairman shall be designated by the Governor from among the 
members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1973, c. 476, s. 137.) 


Part 7. Commission for the Blind. 


§ 148B-157. Commission for the Blind — creation, powers 
and duties. 


There is recreated the Commission for the Blind of the Department of Health 
and Human Services with the power and duty to adopt rules governing the 
conduct of the State’s rehabilitative programs for the blind that are necessary 
to carry out the provisions and purposes of this Article. 

(1) The Commission shall adopt rules that are necessary and desirable for 
the programs administered by the Department of Health and Human 
Services as provided in Chapter 111 of the General Statutes of North 
Carolina. 

(2) Repealed by Session Laws 1998, c. 561, s. 89(a). 

(3) The Commission shall adopt rules, not inconsistent with the laws of 
this State, that are required by the federal government for grants-in- 
aid for rehabilitative purposes for the blind that may be made 
available to the State from the federal government. This section is to 
be liberally construed in order that the State and its citizens may 
benefit from such grants-in-aid. 

(3a) The Commission shall review, analyze, and advise the Department 
regarding the performance of its responsibilities under the federal 
rehabilitation program in which the State participates, as it relates to 
the provision of services to the blind, particularly its responsibilities 
relating to the following: 

a. Eligibility for the program; 

b. The extent, scope, and effectiveness of the services provided; and 

c. The functions performed by the Department that affect, or that 
have the potential to affect, the ability of individuals who are 
blind or visually impaired to achieve rehabilitative goals and 
objectives under the federal rehabilitation program; 

(3b) The Commission shall advise the Department regarding preparation 
of applications, the State Plan, amendments to this plan, the State 
needs assessments, and the evaluations required by the federal 
rehabilitation program; and in partnership with the Department 
develop, agree to, and review State goals and priorities; 

(3c) The Commission shall, to the extent feasible, conduct a review and 
analysis (i) of the effectiveness of, and consumer satisfaction with, the 
functions performed by the Department and other public and private 
entities responsible for performing functions for individuals who are 
blind or visually impaired, and (ii) of vocational rehabilitation ser- 
vices provided or paid for from funds made available through other 
public or private sources and provided by State agencies and other 
public and private entities responsible for providing vocational reha- 
bilitation services to individuals who are blind or visually impaired; 

(3d) The Commission shall prepare and submit an annual report to the 
Governor, the Secretary, and the federal rehabilitation program, and 
make the report available to the public; 
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(38e) The Commission shall coordinate with other councils within the 
State, including the statewide Independent Living Council estab- 
lished under section 705 of the federal Rehabilitation Act, 29 U.S.C. 
§ 720, et seq., the advisory panel established under section 612(a)(21) 
of the Individuals with Disabilities Education Act, 20 U.S.C. 
§ 1413(A)(12), the Council on Developmental Disabilities described in 
section 124 of the Developmental Disabilities Assistance and Bill of 
Rights Act, 42 U.S.C. § 6024, the State Mental Health Planning 
Council established pursuant to section 1916(e) of the Public Health 
Service Act, 42 U.S.C. § 300x-4(e), and the Commission on Workforce 


Development; 


(3f) The Commission shall advise the Department and provide for coor- 
dination with, and establishment of working relationships between, 
the Department and the Independent Living Council; 

(8g) The Commission shall prepare, in conjunction with the Department, 
a plan for the provision of those resources, including staff and other 
personnel, that are necessary to carry out the Commission’s function 
under this Part. The resource plan shall, to the maximum extent 
possible, rely on the use of resources in existence during the period of 
implementation of the plan. The agreed-upon resources shall be 
provided pursuant to G.S. 143B-14. To the extent that there is a 
disagreement between the Commission and the Department with 
regard to the resources necessary to carry out the functions of the 
Commission required by this Part, the Governor shall resolve the 
disagreement. The Department or other State agency shall not assign 
any other duties to the staff and other personnel who are assisting the 
Commission in carrying out its duties that would create a conflict of 


interest; 


(4) The Commission shall adopt rules consistent with the provisions of 
this Chapter. All rules not inconsistent with the provisions of this 
Chapter heretofore adopted by the North Carolina State Commission 
for the Blind shall remain in full force and effect unless and until 
repealed or superseded by action of the recreated Commission for the 
Blind. All rules adopted by the Commission shall be enforced by the 
Department of Health and Human Services. (1973, 2. 476, s. 139; 
1993, c. 561, s. 89(a); 1997-448, s. 11A.118(a); 2000-121, ss. 29, 30.) 


Effect of Amendments. — Session Laws 
2000-121, ss. 29 and 30, effective July 14, 2000, 
in sudivision (3b), substituted “amendments to 
this plan” for “the strategic plan, amendments 
to these plans” and inserted “and in partner- 
ship with the Department develop, agree to, 
and review State goals and priorities”; and in 


subdivision (3e), substituted “29 U.S.C. § 720” 
for “294 U.S.C. § 720,” substituted “612(a)(21)” 
for “613(a)(12),” substituted “Council on Devel- 
opmental Disabilities” for “State Planning 
Council,” inserted “and the Commission on 
Workforce Development” and made a minor 
wording change. 


§ 143B-158. Commission for the Blind. 


(a) The Commission for the Blind of the Department of Health and Human 
Services shall consist of 13 members as follows: 

(1) One representative of the Statewide Independent Living Council. 

(2) One representative of a parent training and information center 
established pursuant to section 631(c) of the Individuals with Disabil- 
ities Education Act, 20 U.S.C. § 1431(c). 

(3) One representative of the State’s Client Assistance Program. 

(4) One vocational rehabilitation counselor who has knowledge of and 
experience in vocational rehabilitation services for the blind. A 
vocational rehabilitation counselor appointed pursuant to this subdi- 
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vision shall serve as a nonvoting member of the Commission if the 
counselor is an employee of the Department of Health and Human 
Services. 

(5) One representative of community rehabilitation program services 
providers. 

(6) One current or former applicant for, or recipient of, vocational reha- 
bilitation services. 

(7) One representative of a disability advocacy group representing indi- 
viduals who are blind. 

(8) One parent, family member, guardian, advocate, or authorized repre- 
sentative of an individual who is blind, has multiple disabilities, and 
either has difficulty representing himself or herself or who is unable, 
due to disabilities, to represent himself or herself. 

(9) One representative of business, industry, and labor. 

(10) One representative of the directors of projects carried out under 
section 121 of the Rehabilitation Act of 1973, 29 U.S.C. § 741, as 
amended, if there are any of these projects in the State. 

(11) One representative of the Department of Public Instruction. 

(12) One representative of the Commission on Workforce Development. 

(13) The Director of the Division of Services for the Blind shall serve as an 
ex officio, nonvoting member. 

(b) The members of the Commission for the Blind shall be appointed by the 
Governor. The Governor shall appoint members after soliciting reeommenda- 
tions from representatives of organizations representing a broad range of 
individuals who have disabilities and organizations interested in those indi- 
viduals. In making appointments to the Commission, the Governor shall 
consider, to the greatest extent practicable, the extent to which minority 
populations are represented on the Commission. 

(c) A majority of Commission members shall be persons who are blind, as 
defined in G.S. 111-11. A majority of Commission members shall be persons 
who are not employed by the Division of Services for the Blind. 

(d) The Commission for the Blind shall select a Chairperson from among its 
members. 

(e) The term of office of members of the Commission is three years. The term 
of members appointed under subdivisions (1), (2), (3), and (4) of subsection (a) 
of this section shall expire on June 30 of years evenly divisible by three. The 
term of members appointed under subdivisions (5), (6), (7), and (8) of subsec- 
tion (a) of this section shall expire on June 30 of years that follow by one year 
those years that are evenly divisible by three. The term of members appointed 
under subdivisions (9), (10), (11), and (12) of subsection (a) of this section shall 
expire on June 30 of years that precede by one year those years that are evenly 
divisible by three. 

(f) No individual may be appointed to more than two consecutive three-year 
terms. Upon the expiration of a term, a member shall continue to serve until 
a successor is appointed, as provided by G.S. 128-7. An appointment to fill a 
vacancy shall be for the unexpired balance of the term. 

(g) A member of the Commission shall not vote on any issue before the 
Commission that would have a significant and predictable effect on the 
member’s financial interest. The Governor shall have the power to remove any 
member of the Commission from office for misfeasance, malfeasance, or 
nonfeasance in accordance with the provisions of G.S. 143B-13 of the Executive 
Organization Act of 1973. 

(h) The members of the Commission shall receive per diem and necessary 
travel and subsistence expenses in accordance with the provisions of G.S. 
138-5. 

(i) A majority of the Commission shall constitute a quorum for the transac- 
tion of business. 
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(j) All clerical and other services required~by the Commission shall be 
supplied by the Secretary of Health and Human Services. (1973, c. 476, s. 140; 
1977, c. 581; 1993, c. 561, s. 89(b); 1997-443, s. 11A.118(a); 2000-121, s. 31.) 


Editor’s Note. — Session Laws 2000-121, s. Effect of Amendments. — Session Laws 
36, makes appointment to the Commission for 2000-121, s. 31, effective July 14, 2000, rewrote 
the Blind and provides for staggered terms of the section and its catchline. 
three years. 


§ 143B-159. Commission for the Blind — regular and spe- 
cial meetings. 


The Commission for the Blind shall meet at least once in each quarter and 
may hold special meetings at any time and place within the State at the call of 
the chairman or upon the written request of at least five members. (1973, c. 
476, s. 141.) 


§ 148B-160. Commission for the Blind — officers. 


The Commission for the Blind shall have a chairman and a vice-chairman. 
The chairman shall be designated by the Governor from among the members 
of the Commission to serve as chairman at his pleasure. The vice-chairman 
shall be elected by and from the members of the Commission and shall serve 
for a term of two years or until the expiration of his regularly appointed term. 
(1973, c. 476, s. 142.) 


Part 8. Professional Advisory Committee. 


§ 148B-161. Professional Advisory Committee — creation, 
powers and duties. 


There is hereby created the Professional Advisory Committee of the Depart- 
ment of Health and Human Services. The Professional Advisory Committee 
shall advise the Commission for the Blind on matters concerning or pertaining 
to the procurement, utilization, and rendering of professional services to the 
beneficiaries of the Commission’s aid and services. (1973, c. 476, s. 144; 
1997-443, s. 11A.118(a).) 


§ 143B-162. Professional Advisory Committee — members; 
selection; quorum; compensation. 


The Professional Advisory Committee of the Department of Health and 
Human Services shall consist of nine members appointed by the Governor, 
three of whom shall be licensed physicians nominated by the North Carolina 
Medical Society whose practice is limited to ophthalmology, three optometrists 
nominated by the North Carolina State Optometric Society, and three opti- 
cians nominated by the North Carolina Opticians Association. 

Those nine members shall serve three-year terms staggered such that the 
terms of three members shall expire each year. A member of the Committee 
shall continue to serve until his successor is appointed and qualifies. Any 
appointment to fill a vacancy on the Committee created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 
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The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Health and Human Services. 

The schedule for appointments to the Committee described in Section 1 of 
this act is as follows: The ophthalmologists and optometrists serving on the 
Committee on the date this act is ratified shall continue to serve until their 
respective terms expire. Initial appointments of the three opticians shall be 
made no later than July 2, 1979, shall become effective on that date, and shall 
be for one, two, and three-year terms, respectively. At the end of the respective 
terms of office of those nine members, the appointment of their successors shall 
be for terms of three years. (1973, c. 476, s. 145; 1979, c. 977, ss. 1, 2; 1997-443, 
s. 11A.118(a).) 


Part 9. Consumer and Advocacy Advisory Committee for the 
Blind. 


§ 143B-163. Consumer and Advocacy Advisory Committee 
for the Blind — creation, powers and duties. 


(a) There is hereby created the Consumer and Advocacy Advisory Commit- 
tee for the Blind of the Department of Health and Human Services. This 
Committee shall make a continuing study of the entire range of problems and 
needs of the blind and visually impaired population of this State and make 
specific recommendations to the Secretary of Health and Human Services as to 
how these may be solved or alleviated through legislative action. The Commit- 
tee shall examine national trends and programs of other states, as well as 
programs and priorities in North Carolina. Because of the cost of treating 
persons who lose their vision, the Committee’s role shall also include studying 
and making recommendations to the Secretary of Health and Human Services 
concerning methods of preventing blindness and restoring vision. 

(b) The Consumer and Advocacy Advisory Committee for the Blind shall 
advise all State boards, commissions, agencies, divisions, departments, 
schools, corporations, or other State-administered associations or entities, 
including the secretary, director and members of said boards, commissions, 
agencies, divisions, departments, schools, et cetera, on the needs of the citizens 
of the State of North Carolina who are now or will become visually impaired. 

(c) The Consumer and Advocacy Advisory Committee for the Blind shall also 
advise every State board, commission, agency, division, department, school, 
corporation, or other State-administered associations or entity concerning 
sight conservation programs that it supervises, administers or controls. 

(d) All State boards, commissions, agencies, divisions, departments, schools, 
corporations, or other State-administered associations or entities including the 
secretary, director and members of said State boards, agencies, departments, 
et cetera, which supervise, administer or control any program for or affecting 
the citizens of the State of North Carolina who are now or will become visually 
impaired shall inform the Consumer and Advocacy Advisory Committee for the 
Blind of any proposed change in policy, program, budget, rule, or regulation 
which will affect the citizens of North Carolina who are now or will become 
visually impaired. Said board, commission, et cetera, shall allow the Consumer 
and Advocacy Advisory Committee for the Blind, prior to passage, unless such 
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change is made pursuant to G.S. 150B-21.1, an opportunity to object to the 
change and present information and proposals on behalf of the citizens of 
North Carolina who are now or will become visually impaired. This subsection 
shall also apply to all sight conservation programs of the State of North 
Carolina. 

(e) Nothing in this statute shall prohibit a board, commission, agency, 
division, department, et cetera, from implementing any change after allowing 
the Consumer and Advocacy Advisory Committee for the Blind an opportunity 
to object and propose alternatives. Shifts in budget items within a program or 
administrative changes in a program required in the day-to-day operation of 
an agency, department, or school, et cetera, shall be allowed without prior 
consultation with said Committee. (1977, c. 842, s. 1; c. 1050; 1979, c. 973, s. 1; 
1987, c. 827, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 44; 1997-443, s. 11A.118(a); 
2000-121, s. 32.) 


Effect of Amendments. — Session Laws “handicapped or” preceding “impaired” in sub- 
2000-121, s. 32, effective July 14, 2000, deleted section (b) and three times in subsection (d). 


§ 143B-164. Consumer and Advocacy Advisory Committee 
for the Blind — members; selection; quorum; 
compensation. 


(a) The Consumer and Advocacy Advisory Committee for the Blind of the 
Department of Health and Human Services shall consist of the following 
members: 

(1) One member of the North Carolina Senate to be appointed by the 
President Pro Tempore of the Senate; 

(2) One member of the North Carolina House of Representatives to be 
appointed by the Speaker of the House of Representatives; 

(3) President and Vice-President of the National Federation of the Blind 
of North Carolina; 

(4) aaa and Vice-President of the North Carolina Council of the 
Blind; 

(5) President and Vice-President of the North Carolina Association of 
Workers for the Blind; 7 

(6) President and Vice-President of the North Carolina Chapter of the 
American Association of Workers for the Blind; 

(7) Chairman of the State Council of the North Carolina Lions and 
Executive Director of the North Carolina Lions Association for the 
Blind, Inc.; 

(8) Chairman of the Concession Stand Committee of the Division of 
Services for the Blind of the Department of Health and Human 
Services; and 

(9) Executive Director of the North Carolina Society for the Prevention of 
Blindness, Inc. 

With respect to members appointed from the General Assembly, these 
appointments shall be made in the odd-numbered years, and the appointments 
shall be made for two-year terms beginning on the first day of July and 
continuing through the 30th day of June two years thereafter; provided, such 
appointments shall be made within two weeks after ratification of this act, and 
the first members which may be so appointed prior to July 1 of the year of 
ratification shall serve through the 30th day of June of the second year 
thereafter. If any Committee member appointed from the General Assembly 
ceases to be a member of the General Assembly, for whatever reason, his 
position on the Committee shall be deemed vacant. In the event that either 
Committee position which is designated herein to be filled by a member of the 
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General Assembly becomes vacant during a term, for whatever reason, a 
successor to fill that position shall be appointed for the remainder of the 
unexpired term by the person who made the original appointment or his 
successor. Provided members appointed by the President Pro Tempore of the 
Senate and the Speaker of the House shall not serve more than two complete 
consecutive terms. 

With respect to the remaining Committee members, each officeholder shall 
serve on the Committee only so long as he holds the named position in the 
specified organization. Upon completion of his term, failure to secure reelection 
or appointment, or resignation, the individual shall be deemed to have 
resigned from the Committee and his successor in office shall immediately 
become a member of the Committee. Further, if any of the above-named 
organizations dissolve or if any of the above-stated positions no longer exist, 
then the successor organization or position shall be deemed to be substituted 
in the place of the former one and the officeholder in the new organization or 
of the new position shall become a member of the Committee. 

(b) A chairman shall be elected by a majority vote of the Committee 
members for a one-year term to coincide with the fiscal year of the State. 
Provided, the first chairman shall be elected for a term to end June 30, 1978. 

Provided, further, if any chairman does not desire or is unable to continue to 
perform as chairman for any reason, including his becoming ineligible to be a 
member of the Committee as specified in subsection (a), the remaining 
members shall elect a chairman to fulfill the remainder of his term. 

(c) A majority of the members shall constitute a quorum for the transaction 
of business. 

(d) The Committee shall meet once a quarter to act upon any information 
provided them by any board, commission, agency, division, department, school, 
et cetera. Special meetings may be held at any time and place within the State 
at the call of the chairman or upon written request of at least a majority of the 
members. Provided, a majority of the members shall be allowed to waive any 
meeting. 

(e) All clerical and other services required by the Committee shall be 
supplied by the Secretary of Health and Human Services. 

(f) Members of the Committee shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 
eb97/f.200642)58. 15:c3:1050;' 1979, 'c..973)8i/23/1991)°¢.° 789, se27p 1997-443 ys. 
11A.118(a).) 


§§ 143B-164.1 through 143B-164.9: Reserved for future codification 


purposes. 


Part 9A. State School for Sight-Impaired Children. 


§ 143B-164.10. Incorporation, name and management. 


The institution for the education of the blind, located in the City of Raleigh, 
shall be a corporation under the name and style of the Governor Morehead 
School, and shall be under the management of the Department of Health and 
Human Services and the director of the school. (1881, c. 211, s. 1; Code, s. 2227; 
Rev., s. 4187; 1917, c. 35, s. 1; C.S., s. 5872; 1957, c. 1434; 1963, c. 448, s. 28; 
1969;-c. 749;s; 2; 1973, c. 476;-s.164; 1975; 0)19 48.’ 393: 1981506423, si; 
1997-18, s. 13(a); 1997-448, s. 11A.118(a).) 


Editor’s Note. — This Part is former Part 8 __recodified by Session Laws 1997-18, s. 13, effec- 
of Article 9 of Chapter 115C, as rewritten and_ tive April 11, 1997. Where appropriate, the 
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historical citations to the sections in the former 
Part have been added to corresponding sections 
in the Chapter as rewritten and recodified. 


§ 143B-164.11. Board of Directors of the Governor 
Morehead School — creation, powers and du- 
ties. | 


(a) There is hereby created the Board of Directors of the Governor Morehead 
School of the Department of Health and Human Services with. the power and. 
duty to adopt rules and establish standards to be followed in the conduct of the 
Governor Morehead School including rules for the professional care of children 
admitted to the Governor Morehead School and rules to make the Governor 
Morehead School as nearly self-supporting as consistent with the purposes of 
its creation. | f 

(b) The Board of Directors of the Governor Morehead School may adopt 
rules not inconsistent with the laws of this State, as may be required by the 
federal government for grants-in-aid that may be available to the State by the 
federal government. This subsection is to be liberally construed in order that 
the State and its citizens may benefit from such grants-in-aid. | wre tae 

(c) The Board of Directors of the Governor Morehead School may encourag 
the establishment of private, nonprofit corporations to support the institution. 
If the sole purpose of a corporation is to support the Governor Morehead 
School, the Department of Health and Human Services may, with the approval 
of the Board of Directors, assign employees to assist with the establishment 
and operation of the corporation and may make available to the corporation 
office space, equipment, supplies, and other related resources. The limitation 
on hours of service by an employee provided in G.S. 143B-139.4 does not apply 
to employees assisting a nonprofit corporation pursuant to this subsection. The 
board of directors of each private, nonprofit corporation that obtains assistance 
under this subsection shall secure and pay for the services of the State Auditor 
or employ a certified public accountant to conduct an annual audit of the 
financial accounts of the corporation. The board of directors of the corporation 
shall transmit to the Department of Health and Human Services a copy of the 
annual financial audit report of the corporation. (1989, c. 533, s. 3; 1997-18, s. 
13(b); 1997-443, s. 11A.118(a); 2001-412, s. 2.) Oak 

Effect of Amendments. — Session Laws 
2001-412, s. 2, effective September 14, 2001, 
added subsection (c). 


§ 143B-164.12. Board of Directors of the Governor 
Morehead School — members; selection; quo- 
rum; compensation. 


(a) The Board of Directors of the Governor Morehead School of the Depart- 
ment of Health and Human Services shall consist of 11 members appointed by 
the Governor for terms of six years. Any appointment to fill a vacancy created 
by the resignation, dismissal, death or disability of a member shall be for the 
balance of the unexpired term. The Governor shall have the power to remove 
any member of the Board from office for misfeasance, malfeasance or nonfea- 
sance according to the provisions of G.S. 143B-13. * 

(b) The chairman of the Board shall be designated by the Governor from the 
Board members to serve as chairman at his pleasure. The vice-chairman shall 
be elected by and from the members of the Board and shall serve for a term of 


two years or until the expiration of his regularly appointed term. 
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(c) The Board shall meet at least once in each quarter and may hold special 
meetings at any time and place at the call of the chairman or upon the written 
request of at least a majority of its members. A majority of the Board shall 
constitute a quorum. 

(d) Board members shall receive per diem and necessary travel and subsis- 
tence expenses in accordance with G.S. 138-5. 

_ (e) The Secretary of the Department of Health and Human Services shall 
provide clerical and other assistance as needed. (1989, c. 533, s. 3; 1997-18, s. 
18(c); 1997-448, s. 11A.118(a).) 


§ 143B-164.13. Admission of pupils; how admission ob- 
tained. 


The Department of Health and Human Services shall, on application, 
receive in the institution for the purpose of education all blind children who are 
residents of this State and who are from age five through age 20 years: 
Provided, that pupils who are not within the age limits above set forth may be 
admitted to said institution in cases in which the Department of Health and 
Human Services finds that the admission of such pupils will be beneficial to 
them and in cases in which there is sufficient space available for their 
admission in said institution: Provided, further, that the Department of Health 
and Human Services is authorized to make expenditures, out of any scholar- 
ship funds or other funds already available or appropriated, of sums of money 
for the use of out-of-state facilities for any student who, because of peculiar 
conditions or disability, cannot be properly educated at the school in Raleigh. 
pole c. 2 hys)ibs Code, sv 22312 Kev. ,'s; 4191) 4917, cr3857 6241; 'C:S8;:, 8.5876; 
fend. c, ot, 19492 6507; 1953 c.-675i's. 14: 196301448; 87 28; 1969) é: 749, 
s. 2; c. 1279; 1973, c. 476, s. 164; 1981, c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 
1034, s. 23; 1985, c. 780, s. 3; 1997-18, s. 13(a); 1997-443, s. 11A.118(a).) 


§ 1438B-164.14. Admission of pupils from other states. 


The Department of Health and Human Services may, on such terms as it 
deems proper and upon the receipt of tuition and necessary expenses as 
prescribed by the Department of Health and Human Services, admit as pupils 
persons of like infirmity from any other state but such power shall not be 
exercised to the exclusion of any child of this State, and the person so admitted 
shall not acquire the condition of a resident of the State by virtue of such 
pupilage. (1881, c. 211, s. 6; Code, s. 2232; Rev., s. 4193; C.S., s. 5878; 1963, c. 
448, s. 28; 1969, c. 749, s. 2; 1973, c. 476, s. 164; 1981, c. 423, s. 1; 1997-18, s. 
13(a); 1997-443, s. 11A.118(a).) 


§ 143B-164.15. Department of Health and Human Services 
may confer diplomas. 


The Department of Health and Human Services may, upon the recommen- 
dation of the superintendent and faculty, confer such diplomas or marks of 
achievement upon its graduates as it may deem appropriate to encourage 
merit...(1881.e. 21-1187 Code. 6.2233: Revi:3:.4194°191 hic. 35,-s,dsiC.8),.s. 
5879; 1963, c. 448, s. 28; 1969, c. 749, s. 2; 1973, c. 476, s. 164; 1981, c. 423, s. 
1; 1997-18, s. 13(a); 1997-448, s. 11A.122.) 


s aE 164.16. State Treasurer is ex officio treasurer of 
ta institution. 

The State Treasurer shall be ex officio treasurer of the institution. He shall 

report to the Department of Health and Human Services at such times as they 
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may call on him, showing the amount received on account of the institution, 
amount paid out, and amount on hand. (1881, ¢. 211, s. 9; Code, s. 2235; Rev., 
s. 4196; C.S., s. 5881; 19638, c. 448, s. 28; 1969, c. 749, s. 2; 1973, c. 476, s. 164; 
1981, c. 423, s. 1; 1997-18, s. 13(a); 1997-443, s. 11A.118(a).) 


§ 1438B-164.17. When clothing, etc., for pupils paid for by 
county. | 


Where it shall appear to the satisfaction of the director of social services and 
the chairman of the board of county commissioners of any county in this State 
that the parents of any blind child residing in such county are then unable to 
provide such child with clothing or traveling expenses or both to and from the 
Governor Morehead School, or where such child has no living parent, or any 
estate of his own, or any person, or persons, upon which he is legally dependent 
who are able to provide expenses for such transportation and clothing, then 
upon the demand of the institution which such child attends or has been 
accepted for attendance, the board of county commissioners of the county in 
which such child resides shall pay to the proper institution an amount 
sufficient to clothe and pay traveling expenses of said child. (1879, c. 332, s. 1; 
Code, s. 2238; Rev., s. 4199; Ex. Sess. 1908, c. 69; 1917, c. 35, s. 3; 1919, c. 183; 
C.S., 8. 5885; 1927,:.c. 86; 1929, c. 181; 1961, c..186; 1963, c. 448, s.. 28; 1969, c. 
149, s. 23.6.,982°1981 e4423552 1: 1993; c, 25%,/s.111,. 1997-185 sn 13a) 


§ 143B-164.18. Establishment of private, nonprofit corpo- 
rations. 


The Department of Health and Human Services may encourage the estab- 
lishment of private, nonprofit corporations to support the Governor Morehead 
School. If the sole purpose of a corporation is to support the Governor 
Morehead School, the Department may, with the approval of the Board of 
Directors of the Governor Morehead School, assign employees to assist with 
the establishment and operation of the nonprofit corporation and may make 
available to the corporation office space, equipment, supplies, and other 
related resources. The limitation on hours of service by an employee provided 
in G.S. 143B-139.4 does not apply to employees assisting a nonprofit corpora- 
tion established pursuant to this section. 

The board of directors of each private, nonprofit corporation that obtains 
assistance under this section shall secure and pay for the services of the State 
Auditor or employ a certified public accountant to conduct an annual audit of 
the financial accounts of the corporation. The board of directors of the 
corporation shall transmit to the Department of Health and Human Services 
a copy of the annual financial audit report of the corporation. (2001-412, s. 1.) 


Editor’s Note. — Session Laws 2001-412, s. 
4, makes this section effective September 14, 
2001. 


Part 10. North Carolina Medical Care Commission. 


§ 143B-165. North Carolina Medical Care Commission — 
creation, powers and duties. 

There is hereby created the North Carolina Medical Care Commission of the 

Department of Health and Human Services with the power and duty to 


promulgate rules and regulations to be followed in the construction and 
maintenance of public and private hospitals, medical centers, and related 
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facilities with the power and duty to adopt, amend and rescind rules and 
regulations under and not inconsistent with the laws of the State necessary to 
carry out the provisions and purposes of this Article. 

(1) The North Carolina Medical Care Commission has the duty to adopt 
statewide plans for the construction and maintenance of hospitals, 
medical centers, and related facilities, or such other as may be found 
desirable and necessary in order to meet the requirements and receive 
the benefits of any federal legislation with regard thereto. 

(2) The Commission is authorized to adopt such rules and regulations as 
may be necessary to carry out the intent and purposes of Article 13 of 
Chapter 131 of the General Statutes of North Carolina. | 

(3) The Commission may adopt such reasonable and necessary standards 
with reference thereto as may be proper to cooperate fully with the 
Surgeon General or other agencies or departments of the United 
States and the use of funds provided by the federal government as 
contained and referenced in Article 13 of Chapter 131 of the General 
Statutes of North Carolina. 

(4) The Commission shall have the power and duty to approve projects in 
the amounts of grants-in-aid from funds supplied by the federal and 
State governments for the planning and construction of hospitals and 
other related medical facilities according to the provisions of Article 
13 of Chapter 131 of the General Statutes of North Carolina. 

(5) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1388, s. 3. 

(6) The Commission has the duty to adopt rules and regulations and 
standards with respect to the different types of hospitals to be licensed 
under the provisions of Article 13A of Chapter 131 of the General 
Statutes of North Carolina. 

(7) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for medical 
facility services and licensure which may be made available to the 
State by the federal government. This section is to be liberally 
construed in order that the State and its citizens may benefit from 
such grants-in-aid. 

(8) The Commission shall adopt such rules and regulations, consistent 
with the provisions of this Chapter. All rules and regulations not 
inconsistent with the provisions of this Chapter heretofore adopted by 
the North Carolina Medical Care Commission shall remain in full 
force and effect unless and until repealed or superseded by action of 
the North Carolina Medical Care Commission. All rules and regula- 
tions adopted by the Commission shall be enforced by the Department 
of Health and Human Services. 

(9) The Commission shall have the power and duty to adopt rules and 
regulations with regard to emergency medical services in accordance 
with the provisions of Article 26 of Chapter 130 and Article 56 of 
Chapter 143 of the General Statutes of North Carolina. 

(10) The Commission shall have the power and duty to adopt rules for the 
operation of nursing homes, as defined by Article 6 of Chapter 131E of 
the General Statutes. 

(11) The Commission is authorized to adopt such rules as may be 
necessary to carry out the provisions of Part C of Article 6, and Article 
10, of Chapter 131E of the General Statutes of North Carolina. 

(12) The Commission shall adopt rules, including temporary rules pursu- 
ant to G.S. 150B-13, providing for the accreditation of facilities that 
perform mammography procedures and for laboratories evaluating 
screening pap smears. Mammography accreditation standards shall 
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address, but are not limited to, the quality of mammography equip- 
ment used and the skill levels and other qualifications of personnel 
who administer mammographies and personnel who interpret 
mammogram results. The Commission’s standards shall be no less 
stringent than those established by the United States Department of 
Health and Human Services for Medicare/Medicaid coverage of 
screening mammography. These rules shall also specify procedures for 
waiver of these accreditation standards on an individual basis for any 
facility providing screening mammography to a significant number of 
patients, but only if there is no accredited facility located nearby. The 
Commission may grant a waiver subject to any conditions it deems 
necessary to protect the health and safety of patients, including 
requiring the facility to submit a plan to meet accreditation stan- 
dards. 


(18) The Commission shall have the power and duty to adopt rules for the 


inspection and licensure of adult care homes and operation of adult 
care homes, as defined by Article 1 of Chapter 131D of the General 
Statutes, and for personnel requirements of staff employed in adult 
care homes, except where rule-making authority is assigned to the 
Secretary. (1978, c. 476, s. 148; c. 1090, s. 2; c. 1224, s. 3; 1981, c. 614, 
s. 10; 1981 (Reg. Sess., 1982), c. 13888, s. 3; 1983 (Reg. Sess., 1984), c. 
1022, s. 6; 1987, c. 34; 1991, c. 490, s. 4; 1997-443, s. 11A.118(a); 


1999-334, ss. 3.6, 3.7.) 


Cross References. — As to standards for 
Alzheimer’s special care units, see § 143B- 
181.50 et seq. 

Editor’s Note. — As to nursing home 
licensure, see now § 131E-100 et seq. Article 26 
of Chapter 130, referred to in this section, was 
repealed by Session Laws 1983, c. 891, s. 1. As 
to regulation of ambulance services, see now 
§ 1381E-155 et seq. Articles 13 and 13A of 
Chapter 131, referred to in this section, were 
repealed by Session Laws 1983, c. 775, s. 1. As 
to health care facilities and services, see now 
§ 131E-1 et seq. Section 150B-13, referred to in 
this section, was repealed by Session Laws 
1991, c. 418, s. 5. As to rule making, see now 
§ 150B-18 et seq. 

Session Laws 1991, c. 490, which added sub- 
division (12), ins. 7, provides “Nothing in this 
act shall apply to specified accident, specified 
disease, hospital indemnity, or long-term care 
health insurance policies.” 

Session Laws 1999-386, s. 4, effective August 
4, 1999, provides that, notwithstanding the 
requirements of G.S. 131E-8, G.S. 131E-13, 
G.S. 181E-14, G.S. 153A-176, and Article 12 of 
Chapter 160A of the General Statutes, and any 
past compliance or failure to comply with those 
requirements, the prior conveyance by a munic- 
ipality as defined in G.S. 131E-6(5), or by a 
hospital authority as defined in G.S. 131E- 
16(14), of a hospital facility that currently 


serves as collateral in a transaction involving 
North Carolina Medical Care Commission 
bonds issued under Part 10 of Article 3 of 
Chapter 143B of the General Statutes is hereby 
validated. Section 5 of the act provides that 
Section 4 shall not apply to litigation pending 
on or before the effective date. 

Session Laws 2000-50, s. 2, effective June 30, 
2000, provides: “Notwithstanding G.S. 150B- 
21.1(a), the Medical Care Commission shall 
adopt temporary rules for the purpose of defin- 
ing the circumstances under which adult care 
homes may admit residents on a short-term 
basis for the purpose of caregiver respite and 
the rules that shall apply during the course of 
their stay. The Commission’s authority to adopt 
temporary rules under this section expires on 
the date that permanent rules pertaining to the 
same subject matter adopted by the Commis- 
sion as authorized under G.S. 143B-165(10) 
become effective.” 

Effect of Amendments. — Session Laws 
1999-334, s. 3.6, effective July 22, 1999, in 
subdivision (10), substituted “adopt” for “pro- 
mulgate,” deleted “and regulations” following 
“rules” and substituted “Article 6 of Chapter 
131E of the General Statutes” for “G.S. 130- 
9(e).” 

Session Laws 1999-334, s. 3.7, effective Octo- 
ber 1, 1999, added subdivision (13). 


148 


§143B-166 ART. 3. HEALTH AND HUMAN SERVICES §143B-167 


CASE NOTES 


The Medical Care Commission is a crea- And the functions it serves are conced- 
ture of the State of North Carolina. Hawkins edly public functions of the State. Hawkins 
v. North Carolina Dental Soc’y, 355 F.2d 718  v. North Carolina Dental Soc’y, 355 F.2d 718 
(4th Cir. 1966). (4th Cir. 1966). 


§ 143B-166. North Carolina Medical Care Commission — 
members; selection; quorum; compensation. 


The North Carolina Medical Care Commission of the Department of Health 
and Human Services shall consist of 17 members appointed by the Governor. 
Three of the members appointed by the Governor shall be nominated by the 
North Carolina Medical Society, one member shall be nominated by the North 
Carolina Nurses Association, one member shall be nominated by the North 
Carolina Pharmaceutical Association, one member nominated by the Duke 
Foundation and one member nominated by the North Carolina Hospital 
Association. The remaining 10 members of the North Carolina Medical Care 
Commission shall be appointed by the Governor and selected so as to fairly 
represent agriculture, industry, labor, and other interest groups in North 
Carolina. One such member appointed by the Governor shall be a dentist 
licensed to practice in North Carolina. The initial members of the Commission 
shall be 18 members of the North Carolina Medical Care Commission who 
shall serve for a period equal to the remainder of their current terms on the 
North Carolina Medical Care Commission, six of whose appointments expire 
June 30, 1973, four of whose appointments expire June 30, 1974, four of whose 
appointments expire June 30, 1975, and four of whose appointments expire 
June 30, 1976. To achieve the required 17 members the Governor shall appoint 
three members to the Commission upon the expiration of four members’ initial 
terms on June 30, 1973. At the end of the respective terms of office of the initial 
members of the Commission, their successors shall be appointed for terms of 
four years and until their successors are appointed and qualify. Any appoint- 
ment to fill a vacancy on the Commission created by the resignation, dismissal, 
death, or disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Commis- 
sion from office for misfeasance, malfeasance or nonfeasance in accordance 
with the provisions of G.S. 143B-13 of the Executive Organization Act of 1973. 

Vacancies on said Commission among the membership nominated by a 
society, association, or foundation as hereinabove provided shall be filled by the 
Executive Committee or other authorized agent of said society, association or 
foundation until the next meeting of the society, association or foundation at 
which time the society, association or foundation shall nominate a member to 
fill the vacancy for the unexpired term. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Health and Human Services. (1973, c. 476, s. 149; c. 1090, 
s. 2; 1997-443, s. 11A.118(a).) 


§ 143B-167. North Carolina Medical Care Commission — 
regular and special meetings. 


The North Carolina Medical Care Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
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State at the call of the chairman or upon the written request of at least nine 
members. (1973, c. 476, s. 150; c. 1090, s. 2.) 


§ 143B-168. North Carolina Medical Care Commission — 
officers. 


The North Carolina Medical Care Commission shall have a chairman and 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1973, c. 476, s. 151; c. 1090, s. 2.) 


Part 10A. Child Day-Care Commission. 
[Child Care Commission. ] 


§ 143B-168.1: Repealed by Session Laws 1987, c. 788, s. 23. 


Cross References. — As to child care, see 
§ 110-85 et seq. As to the Child Care Commis- 
sion, see § 143B-168.3. 


§ 143B-168.2: Repealed by Session Laws 1987, c. 788, s. 24. 


Cross References. — As to child care, see 
§ 110-85 et seq. As to the Child Care Commis- 
sion, see § 143B-168.3. 


§ 143B-168.3. Child Care Commission — powers and du- 
ties. 


(a) The Child Day-Care Licensing Commission of the Department of Admin- 
istration is transferred, recodified, and renamed the Child Care Commission of 
the Department of Health and Human Services with the power and duty to 
adopt rules to be followed in the licensing and operation of child care facilities 
as provided by Article 7 of Chapter 110 of the General Statutes. 

(al) The Child Care Commission shall adopt rules: 

(1) For the issuance of licenses to any child care facility; and 

(2) To adopt rules as provided by Article 7 of Chapter 110 of the General 
Statutes of the State of North Carolina, and to establish standards for 
enhanced program licenses, as authorized by G.S. 110-88(7). 

(b) The Commission shall adopt rules consistent with the provisions of this 
Chapter. All rules not inconsistent with the provisions of this Chapter 
heretofore adopted by the Child Day-Care Licensing Commission shall remain 
in full force and effect unless and until repealed or superseded by action of the 
Child Care Commission. All rules and regulations adopted by the Commission 
shall be enforced by the Department of Health and Human Services. (1985, c. 
757, Ss. 155(a); 1987, c. 788, ss. 25, 26; 1997-443, s. 11A.118(a); 1997-456, s. 27; 
1997-506, s. 56.) 


Editor’s Note. — Session Laws 1985, c. 757, nel, property, unexpended balances of appropri- 
s. 155(q) provides: “The statutory authority, ations, allocations or other funds, including the 
powers, duties, and functions, records, person- functions of budgeting and purchasing, of the 
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North Carolina Day Care Licensing Commis- 
sion of the Department of Administration is 
transferred to the Department of Human Re- 
sources. The statutory authority, powers, du- 
ties, and functions, records, personnel, prop- 
erty, unexpended balances of appropriations, 
allocations, or other funds, including the func- 
tions of budgeting and purchasing, of the Office 
of Day Care Licensing of the Department of 
Administration and of the Office of Day Care 
Services of the Department of Human Re- 
sources, are transferred to the Division of Fa- 
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Resources. Any disputes arising out of this 
transfer shall be resolved by the Governor 
pursuant to G.S. 143B-4.” 

The first, undesignated, paragraph of this 
section was renumbered as subsection (a), and 
subsection (a) was renumbered as subsection 
(al) pursuant to S.L. 1997-456, s. 27 which 
authorized the Revisor of Statutes to renumber 
or reletter sections and parts of sections having 
a number or letter designation that is incom- 
patible with the General Assembly’s computer 
database. 


cility Services of the Department of Human 


§ 143B-168.4. Child Care Commission — members; selec- 
tion; quorum. 


(a) The Child Care Commission of the Department of Health and Human 
Services shall consist of 15 members. Seven of the members shall be appointed 
by the Governor and eight by the General Assembly, four upon the recommen- 
dation of the President Pro Tempore of the Senate, and four upon the 
recommendation of the Speaker of the House of Representatives. Four of the 
members appointed by the Governor, two by the General Assembly on the 
recommendation of the President Pro Tempore of the Senate, and two by the 
General Assembly on the recommendation of the Speaker of the House of 
Representatives, shall be members of the public who are not employed in, or 
providing, child care and who have no financial interest in a child care facility. 
Two of the foregoing public members appointed by the Governor, one of the 
foregoing public members recommended by the President Pro Tempore of the 
Senate, and one of the foregoing public members recommended by the Speaker 
of the House of Representatives shall be parents of children receiving child 
care services. Of the remaining two public members appointed by the Gover- 
nor, one shall be a pediatrician currently licensed to practice in North 
Carolina. Three of the members appointed by the Governor shall be child care 
providers, one of whom shall be affiliated with a for profit child care center, one 
of whom shall be affiliated with a for profit family child care home, and one of 
whom shall be affiliated with a nonprofit facility. Two of the members 
appointed by the General Assembly on the recommendation of the President 
Pro Tempore of the Senate, and two by the General Assembly on recommen- 
dation of the Speaker of the House of Representatives, shall be child care 
providers, one affiliated with a for profit child care facility, and one affiliated 
with a nonprofit child care facility. None may be employees of the State. 

(b) Members shall be appointed as follows: 

(1) Of the Governor’s initial appointees, four shall be appointed for terms 
expiring June 30, 1986, and three shall be appointed for terms 
expiring June 30, 1987; 

(2) Of the General Assembly’s initial appointees appointed upon recom- 
mendation of the President of the Senate, two shall be appointed for 
terms expiring June 30, 1986, and two shall be appointed for terms 
expiring June 30, 1987; 

(3) Of the General Assembly’s initial appointees appointed upon recom- 
mendation of the Speaker of the House of Representatives, two shall 
be appointed for terms expiring June 30, 1986, and two shall be 
appointed for terms expiring June 30, 1987. 

Appointments by the General Assembly shall be made in accordance with G.S. 
120-121. After the initial appointees’ terms have expired, all members shall be 
appointed to serve two-year terms. Any appointment to fill a vacancy on the 
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Commission created by the resignation, dismissal, death, or disability of a 
member shall be for the balance of the unexpired term. 

(c) A vacancy occurring during a term of office is filled: 

(1) By the Governor, if the Governor made the initial appointment; 
(2) By the General Assembly, if the General Assembly made the initial 
appointment in accordance with G.S. 120-122. 

At its first meeting the Commission members shall elect a chairman to serve 
a two-year term. Chairmen shall be elected for two-year terms thereafter. The 
same member may serve as chairman for two consecutive terms. 

Commission members may be reappointed and may succeed themselves for 
a maximum of four consecutive terms. ; 

The Commission shall meet quarterly, and at other times at the call of the 
chairman or upon written request of at least six members. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. A 
majority of the Commission shall constitute a quorum for the transaction of 
business. | 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Health and Human Services. (1985, c. 757, s. 155(a); 1987 
(Reg. Sess., 1988), c. 896; 1989, c. 342; 1995, c. 490, s. 10; 1997-443, s. 
11A.118(a); 1997-506, s. 57.) 


§ 143B-168.5. Child Care — special unit. 


There is established within the Department of Health and Human Services 
a special unit to deal primarily with violations involving child abuse and 
neglect in child care arrangements. The Child Care Commission shall make 
rules for the investigation of reports of child abuse or neglect and for 
administrative action when child abuse or neglect is substantiated, pursuant 
to G.S. 110-88(6a), 110-105, and 110-105.2. (1985, c. 757, s. 156(r); 1991, c. 273, 
s. 12; 1997-443, s. 11A.118(a); 1997-506, s. 58.) 


S§ 143B-168.6 through 143B-168.9: Reserved for future codification 


purposes. 


Part 10B. Early Childhood Initiatives. 


§ 143B-168.10. Early childhood initiatives; findings. 


The General Assembly finds, upon consultation with the Governor, that 
every child can benefit from, and should have access to, high-quality early 
childhood education and development services. The economic future and 
well-being of the State depend upon it. To ensure that all children have access 
to high-quality early childhood education and development services, the 
General Assembly further finds that: 

(1) Parents have the primary duty to raise, educate, and transmit values 
to young preschool children; 

(2) The State can assist parents in their role as the primary caregivers 
and educators of young preschool children; and 

(3) There is a need to explore innovative approaches and strategies for 
aiding parents and families in the education and development of 
yun LO children. (1993, c. 321, s. 254(a); 1998-212, s. 

a). 
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Smart Start Performance Audit. — Ses- 
sion Laws 1997-443, s. 11.55(b), provides: “Not- 
withstanding any provision of Part 10B of Ar- 
ticle 3 of Chapter 143B of the General Statutes 
or any other provision of law or policy, the 
Department of Human Resources and the 
North Carolina Partnership for Children, Inc., 
jointly shall continue to implement the recom- 
mendations contained in the Smart Start Per- 
formance Audit prepared pursuant to Section 
27A(1)b. of Chapter 324 of the 1995 Session 
Laws, as modified by Section 24.29 of Chapter 
18 of the Session Laws, Second Extra Session 
1996. The North Carolina Partnership for Chil- 
dren, Inc., shall continue to report quarterly to 
the Joint Legislative Commission on Govern- 
mental Operations on its progress toward full 
implementation of the modified audit recom- 
mendations.” . 

Session Laws 1997-4438, s. 1.1, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997.’” 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 2000-67, s. 11.28(e), repealed 
Session Laws 1999-237, s. 11.48(c), which had 
provided that notwithstanding any provision of 
this Part or any other provision of law or policy, 
the Department of Health and Human Services 
and the North Carolina Partnership for Chil- 
dren, Inc., was to jointly continue to implement 
the recommendations contained in the Smart 
Start Performance Audit prepared pursuant to 
Section 27A(1)b. of Chapter 324 of the 1995 
Session Laws, as modified by Section 24.29 of 
Chapter 18 of the Session Laws, Second Extra 
Session 1996. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Early Childhood Education and Devel- 
opment Initiatives. — Session Laws 2001- 
424, ss. 21.72(a) to (e), provide: “(a) Administra- 
tive costs shall be equivalent to, on an average 
statewide basis for all local partnerships, not 
more than eight percent (8%) of the total state- 
wide allocation to all local partnerships. What 
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counts as administrative costs shall be as de- 
fined in the Smart Start Performance Audit. 

“(b) The North Carolina Partnership for Chil- 
dren, Inc., and all local partnerships shall use 
competitive bidding practices in contracting for 
goods and services on contract amounts as 
follows: 

“(1) For amounts of five thousand dollars 
($5,000) or less, the procedures specified by a 
written policy to be developed by the Board of 
Directors of the North Carolina Partnership for 
Children, Inc.; 

“(2) For amounts greater than five thousand 
dollars ($5,000) but less than fifteen thousand 
dollars ($15,000), three written quotes; 

“(3) For amounts of fifteen thousand dollars 
($15,000) or more but less than forty thousand 
dollars ($40,000), a request for proposal pro- 
cess; and 

“(4) For amounts of forty thousand dollars 
($40,000) or more, request for proposal process 
and advertising in a major newspaper. 

“(c) The North Carolina Partnership for Chil- 
dren, Inc., and all local partnerships shall, in 
the aggregate, be required to match no less 
than fifty percent (50%) of the total amount 
budgeted for the Program in each fiscal year of 
the biennium as follows: contributions of cash 
equal to at least fifteen percent (15%) and 
in-kind donated resources equal to no more 
than five percent (5%) for a total match require- 
ment of twenty percent (20%) for each fiscal 
year. The North Carolina Partnership for Chil- 
dren, Inc., may carryforward any amount in 
excess of the required match for a fiscal year in 
order to meet the match requirement of the 
succeeding fiscal year. Only in-kind contribu- 
tions that are quantifiable shall be applied to 
the in-kind match requirement. Volunteer ser- 
vices may be treated as an in-kind contribution 
for the purpose of the match requirement of 
this subsection. Volunteer services that qualify 
as professional services shall be valued at the 
fair market value of those services. All other 
volunteer service hours shall be valued at the 
statewide average wage rate as calculated from 
data compiled by the Employment Security 
Commission in the Employment and Wages in 
North Carolina Annual Report for the most 
recent period for which data are available. 
Expenses, including both those paid by cash 
and in-kind contributions, incurred by other 
participating non-State entities contracting 
with the North Carolina Partnership for Chil- 
dren, Inc., or the local partnerships, also may 
be considered resources available to meet the 
required private match. In order to qualify to 
meet the required private match, the expenses 
shall: | 

“(1) Be verifiable from the contractor’s 
records; 

“(2) If in-kind, other than volunteer services, 
be quantifiable in accordance with generally 
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accepted accounting principles for nonprofit or- 
ganizations; 

“(3) Not include expenses funded by State 
funds; 

“(4) Be supplemental to and not supplant 
preexisting resources for related program activ- 
ities; 

“(5) Be incurred as a direct result of the Early 
Childhood Initiatives Program and be neces- 
sary and reasonable for the proper and efficient 
accomplishment of the Program’s objectives; 

“(6) Be otherwise allowable under federal or 
State law; 

“(7) Be required and described in the contrac- 
tual agreements approved by the North Caro- 
lina Partnership for Children, Inc., or the local 
partnership; and 

“(8) Be reported to the North Carolina Part- 
nership for Children, Inc., or the local partner- 
ship by the contractor in the same manner as 
reimbursable expenses. 

“The North Carolina Partnership for Chil- 
dren, Inc., shall establish uniform guidelines 
and reporting format for local partnerships to 
document the qualifying expenses occurring at 
the contractor level. Local partnerships shall 
monitor qualifying expenses to ensure they 
have occurred and meet the requirements pre- 
scribed in this subsection |s. 21.72(c) of Session 
Laws 2001-424]. 

“Failure to obtain a twenty percent (20%) 
match by June 30 of each fiscal year shall result 
in a dollar-for-dollar reduction in the appropri- 
ation for the Program for a subsequent fiscal 
year. The North Carolina Partnership for Chil- 
dren, Inc., shall be responsible for compiling 
information on the private cash and in-kind 
contributions into a report that is submitted to 
the Joint Legislative Commission on Govern- 
mental Operations in a format that allows 
verification by the Department of Revenue. The 
same match requirements. shall apply to any 
expansion funds appropriated by the General 
Assembly. 

“(d) Counties participating in the Program 
may use the county’s allocation of State and 
federal child care funds to subsidize child care 
according to the county’s Early Childhood Ed- 
ucation and Development Initiatives Plan as 
approved by the North Carolina Partnership 
for Children, Inc. The use of federal funds shall 
be consistent with the appropriate federal reg- 
ulations. Child care providers shall, at a mini- 
mum, comply with the applicable requirements 
for State licensure pursuant to Article 7 of 
Chapter 110 of the General Statutes, with other 
applicable requirements of State law or rule, 
including rules adopted for nonlicensed child 
care by the Social Services Commission, and 
with applicable federal regulations. 

“(e) The Department of Health and Human 
Services shall continue to implement the per- 
formance-based evaluation system.” 
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Same Enhancements. — Session Laws 
2001-424, ss. 21.75 (a) to (f), provide: “(a) The 
North Carolina Partnership for Children, Inc., 
and the Department of Health and Human 
Services shall immediately develop and imple- 
ment the following: . 

“(1) Policies to ensure Early Childhnod Edu- 
cation and Development Initiatives funds are 
allocated to child care programs, providers, and 
services that serve low-income children. 

“(2) Policies to ensure the allocation of all 
State funds and federal funds where appropri- 
ate to the neediest child care providers with 
priority given from the lowest licensure rating 
to the highest. The North Carolina Partnership 
for Children, Inc., and the Department. of 
Health and Human Services shall develop the 
definition of ‘neediest” as used in this. subdivi- 
sion. 

“(3) Policies to ensure the allocation of State 
funds and federal funds where appropriate to 
child care programs and providers that serve 
an adequate number of children and families 
eligible to participate in the State child care 
subsidy voucher program. The North Carolina 
Partnership for Children, Inc., and the Depart- 
ment of Health and Human Services shall de- 
velop policies and a definition of ‘adequate’ as 
used in this subdivision that takes into ROnERGS 
eration the following: 

“a. County economic conditions. 

“b. Numbers of eligible families in a county. : 

“c. The diversity of child care needs in a 
county. 

“d. Other factors that may impact on the 
number of child care facilities and the availabil- 
ity of child care in a county. 

“(4) Policies to ensure the elimination of local 
duplication and increased efficiency in the ad- 
ministration of child care subsidy voucher 
funds, unless local partnerships in collabora- 
tion with county departments of social services 
can demonstrate to the Department a more 
efficient and effective plan for administration of 
child care subsidy voucher funds. These policies 
shall be developed and implemented no later 
than January 1, 2002. 

“(5) Policies and procedures to ensure the 
unduplicated compilation of children served 
through State and federal child care subsidy 
voucher funds. 

“(6) Policies and procedures to ensure the 
timely, accurate, and consistent reporting of 
information on local child care subsidy waiting 
lists statewide. 

“(b) In consultation with the Department of 
Public Instruction and the North Carolina 
Partnership for Children, Inc., the Department 
of Health and Human Services shall develop 
and implement policies and procedures to en- 
sure that local partnerships that allocate funds 
to child care providers receiving State and 
federal child care funds plan ‘and coordinate 
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with their local education agencies the follow- 
ing: 

“(1) Selection of preschool curriculum with 
measurable outcomes. 

“(2) Kindergarten transition activities. 

“(3) Other activities needed to ensure that 
children transitioning from child care settings 
to kindergarten enter school ready to succeed. 

“(c) The Department of Health and Human 
Services, in consultation with the North Caro- 
lina Partnership for Children, Inc., and the 
Office of State Budget and Management, shall 
develop a separate NCPC, Early Childhood 
Education and Development Initiative Pro- 
gram budget, within the Division of Child De- 
velopment fund code for the purpose of segre- 
gating all expenditures related to the 
administration and operation of the statewide 
Smart Start program. 

“(d) The Department of Health and Human 
Services and the North Carolina Partnership 
for Children, Inc., shall ensure that the alloca- 
tion of funds for Early Childhood Education 
and Development Initiatives for State fiscal 
year 2001-2002 shall be administered and dis- 
tributed in the following manner: 

“(1) The North Carolina Partnership for Chil- 
dren, Inc., shall develop a policy to allocate the 
reduction of funds for Early Childhood Educa- 
tion and Development Initiatives for the 2001- 
2002 fiscal year. 

“(2) The North Carolina Partnership for Chil- 
dren, Inc., administration shall be reduced by 
ten percent (10%) from the 2000-2001 fiscal 
year level. 

“(3) The Department of Health and Human 
Services Smart Start administration shall be 
reduced by ten percent (10%) from the 2000- 
2001 fiscal year level. 
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“(4) Capital expenditures and playground 
equipment expenditures are prohibited for fis- 
cal year 2001-2002. For the purposes of this 
section, ‘capital expenditures’ means expendi- 
tures for capital improvements as defined in 
G.S. 148-34.40. 

“(e) The allocation of fiscal year 2000-2001 
State carryforward funds is prohibited, and all 
fiscal year 2000-2001 unspent funds shall re- 
vert to the General Fund. 

“(f) For the 2001-2002 fiscal year, the North 
Carolina Partnership for Children, Inc., shall 
not approve local partnership plans that allo- 
cate State funds to child care providers for 
one-time quality improvement initiatives in the 
following circumstances: 

“(1) Child care facilities with licensure of four 
or five stars, unless the expenditure of funds is 
to expand capacity for low-income children. 

“(2) Child care facilities that do not accept 
child care subsidy funds. 

“(3) Child care facilities that previously re- 
ceived quality improvement grants whose qual- 
ity initiatives failed to increase licensure.” 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Acts of 2001.’” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


§ 143B-168.11. Early childhood initiatives; purpose; defi- 
nitions. 


(a) The purpose of this Part is to establish a framework whereby the 
General Assembly, upon consultation with the Governor, may support through 
financial and other means, the North Carolina Partnership for Children, Inc. 
and comparable local partnerships, which have as their missions the develop- 
ment of a comprehensive, long-range strategic plan for early childhood 
development and the provision, through public and private means, of high- 
quality early childhood education and development services for children and 
families. It is the intent of the General Assembly that communities be given 
the maximum flexibility and discretion practicable in developing their plans 
while remaining subject to the approval of the North Carolina Partnership and 
accountable to the North Carolina Partnership and to the General Assembly 
for their plans and for the programmatic and fiscal integrity of the programs 
and services provided to implement them. 

(b) The following definitions apply in this Part: 

(1) Board of Directors. — The Board of Directors of the North Carolina 
Partnership for Children, Inc. 
(2) Department. — The Department of Health and Human Services. 
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(2a) Early Childhood. — Birth through five years of age. 

(3) Local Partnership. — A county or regional private, nonprofit 501(c)(3) 
organization established to coordinate a local demonstration project, 
to provide ongoing analyses of their local needs that must be met to 
ensure that the developmental needs of children are met in order to 
prepare them to begin school healthy and ready to succeed, and, in 
consultation with the North Carolina Partnership and subject to the 
approval of the North Carolina Partnership, to provide programs and 
services to meet these needs under this Part, while remaining 
accountable for the programmatic and fiscal integrity of their pro- 
grams and services to the North Carolina Partnership. 

(4) North Carolina Partnership. — The North Carolina Partnership for 
Children, Inc. 

(5) Secretary. — The Secretary of Health and Human Services. (1998, c. 
321, s. 254(a); 1993 (Reg. Sess., 1994), c. 766, s. 1; 1997-443, s. 
11A.118(a); 1998-212, s. 12.37B(a).) 


Editor’s Note. — Subdivision (b)(2a) had  (b)(2a) at the direction of the Revisor of Stat- 
been enacted as (b)(2.1) by Session Laws 1998- _ utes. 
212, s. 12.387B(a), and was redesignated as 


§ 143B-168.12. North Carolina Partnership for Children, 
Inc.; conditions. 


(a) In order to receive State funds, the following conditions shall be met: 
(1) The North Carolina Partnership shall have a Board of Directors 
consisting of the following 25 members: 

a. The Secretary of Health and Human Services, ex officio, or the 
Secretary's designee; 

b. Repealed by Session Laws 1997, c. 443, s. 11A.105. 

c. The Superintendent of Public Instruction, ex officio, or the Super- 
intendent’s designee; 

d. The President of the Community Colleges System, ex officio, or the 
President’s designee; 

e. Three members of the public, including one child care provider, one 
other who is a parent, and one other who is a board chair of a local 
partnership serving on the North Carolina Partnership local 
partnership advisory committee, appointed by the General As- 
sebly upon recommendation of the President Pro Tempore of the 

enate; 

f. Three members of the public, including one who is a parent, one 
other who is a representative of the faith community, and one 
other who is a board chair of a local partnership serving on the 
North Carolina Partnership local partnership advisory commit- 
tee, appointed by the General Assembly upon recommendation of 
the Speaker of the House of Representatives; 

g. Twelve members, appointed by the Governor. Three of these 12 
members shall be members of the party other than the Governor’s 
party, appointed by the Governor. Seven of these 12 members 
shall be appointed as follows: one who is a child care provider, one 
other who is a pediatrician, one other who is a health care 
provider, one other who is a parent, one other who is a member of 
the business community, one other who is a member representing 
Pernod te agency, and one other who is an early childhood 
educator; 


ay eae oy Session Laws 1998-212, s. 12.37B(a), effective October 
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hl. The Chair of the North Carolina Partnership Board shall be 
appointed by the Governor; 

i. Repealed by Session Laws 1998-212, s. 12.37B(a), effective October 
30, 1998. 

j. One member of the public appointed by the General Assembly upon 
recommendation of the Majority Leader of the Senate; 

k. One member of the public appointed by the General Assembly 
upon recommendation of the Majority Leader of the House of 
Representatives; 

/. One member of the public appointed by the General Assembly upon 
recommendation of the Minority Leader of the Senate; and 

m. One member of the public appointed by the General Assembly 
upon recommendation of the Minority Leader of the House of 
Representatives. 

All members appointed to succeed the initial members and mem- 
bers appointed thereafter shall be appointed for three-year terms. 
Members may succeed themselves. 

All appointed board members shall avoid conflicts of interests and 
the appearance of impropriety. Should instances arise when a conflict 
may be perceived, any individual who may benefit directly or indi- 
rectly from the North Carolina Partnership’s disbursement of funds 
shall abstain from participating in any decision or deliberations by 
the North Carolina Partnership regarding the disbursement of funds. 

All ex officio members are voting members. Each ex officio member 
may be represented by a designee. These designees shall be voting 
members. No members of the General Assembly shall serve as 
members. 

The North Carolina Partnership may establish a nominating com- 
mittee and, in making their recommendations of members to be 
appointed by the General Assembly or by the Governor, the President 
Pro Tempore of the Senate, the Speaker of the House of Representa- 
tives, the Majority Leader of the Senate, the Majority Leader of the 
House of Representatives, the Minority Leader of the Senate, the 
Minority Leader of the House of Representatives, and the Governor 
shall consult with and consider the recommendations of this nomi- 
nating committee. 

The North Carolina Partnership may establish a policy on mem- 
bers’ attendance, which policy shall include provisions for reporting 
absences of at least three meetings immediately to the appropriate 
appointing authority. 

Members who miss more than three consecutive meetings without 
excuse or members who vacate their membership shall be replaced by 
the appropriate appointing authority, and the replacing member shall 
serve either until the General Assembly and the Governor can appoint 
a successor or until the replaced member’s term expires, whichever is 
earlier. 

The North Carolina Partnership shall establish a policy on mem- 
bership of the local board, which policy shall include the requirement 
that all local board members, other than any member appointed 
because of a position held by that individual, be residents of the 
county or the partnership region they are representing. No member of 
the General Assembly shall serve as a member of a local board. Within 
these requirements for local board membership, the North Carolina 
Partnership shall allow local partnerships that are regional to have 
flexibility in the composition of their boards so that all counties in the 
region have adequate representation. 
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All appointed local board members shall avoid conflicts of interests 
and the appearance of impropriety. Should instances arise when a 
conflict may be perceived, any individual who may benefit directly or 
indirectly from the partnership’s disbursement of funds shall abstain 
from participating in any decision or deliberations by the partnership 
regarding the disbursement of funds. 

(2) The North Carolina Partnership and the local partnerships shall agree 
to adopt procedures for its operations that are comparable to those of 
Article 33C of Chapter 143 of the General Statutes, the Open 
Meetings Law, and Chapter 132 of the General Statutes, the Public 
Records Law, and provide for enforcement by the Department. 

(3) The North Carolina Partnership shall oversee the development and 
implementation of the local demonstration projects as they are 
selected and shall approve the ongoing plans, programs, and services 
developed and implemented by the local partnerships and hold the 
local partnerships accountable for the financial and programmatic 
integrity of the programs and services. The North Carolina Partner- 
ship may contract at the State level to obtain services or resources 
when the North Carolina Partnership determines it would be more 
efficient to do so. 

In the event that the North Carolina Partnership determines that a 
local partnership is not fulfilling its mandate to provide programs and 
services designed to meet the developmental needs of children in 
order to prepare them to begin school healthy and ready to succeed 
and is not being accountable for the programmatic and fiscal integrity 
of its programs and services, the North Carolina Partnership may 
suspend all funds to the partnership until the partnership demon- 
strates that these defects are corrected. Further, at its discretion, the 
North Carolina Partnership may assume the managerial responsibil- 
ities for the partnership’s programs and services until the North 
Carolina Partnership determines that it is appropriate to return the 
programs and services to the local partnership. 

(4) The North Carolina Partnership shall develop and implement a 
comprehensive standard fiscal accountability plan to ensure the fiscal 
integrity and accountability of State funds appropriated to it and to 
the local partnerships. The standard fiscal accountability plan shall, 
at a minimum, include a uniform, standardized system of accounting, 
internal controls, payroll, fidelity bonding, chart of accounts, and 
contract management and monitoring. The North Carolina Partner- 
ship may contract with outside firms to develop and implement the 
standard fiscal accountability plan. All local partnerships shall be 
required to participate in the standard fiscal accountability plan 
developed and adopted by the North Carolina Partnership pursuant 
to this subdivision. 

(5) The North Carolina Partnership shall develop a regional accounting 
and contract management system which incorporates features of the 
required standard fiscal accountability plan described in subdivision 
(4) of subsection (a) of this section. All local partnerships shall 
Sor hat ho in the regional accounting and contract management 
system. 

(6) The North Carolina Partnership shall develop a formula for allocating 
bg services funds appropriated for this purpose to local partner- 
ships. 

(7) The North Carolina Partnership may adjust its allocations by up to ten 
percent (10%) on the basis of local partnerships’ performance assess- 
ments. In determining whether to adjust its allocations to local 
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partnerships, the North Carolina Partnership shall consider whether 
the local partnerships are meeting the outcome goals and objectives of 
the North Carolina Partnership and the goals and objectives set forth 
by the local partnerships in their approved annual program plans. 

The North Carolina Partnership may use additional factors to 
determine whether to adjust the local partnerships’ allocations. These 
additional factors shall be developed with input from the local 
partnerships and shall be communicated to the local partnerships 
when the additional factors are selected. These fant ateeeag eee may 
include board involvement, family and community outreach, collabo- 
ration among public and private service agencies, and family involve- 
ment. 

On the basis of performance assessments, local partnerships annu- 
ally shall be rated “superior”, “satisfactory”, or “needs improvement”. 

The North Carolina Partnership may contract with outside firms to 
conduct the performance assessments of local partnerships. 

(8) The North Carolina Partnership shall establish a local partnership 
advisory committee comprised of 15 members. Eight of the members 
shall be chairs of local partnerships’ board of directors, and seven 
shall be staff of local partnerships. Members shall be chosen by the 
Chair of the North Carolina Partnership from a pool of candidates 
nominated by their respective boards of directors. The local partner- 
ship advisory committee shall serve in an advisory capacity to the 
North Carolina Partnership and shall establish a schedule of regular 
meetings. Members shall be chosen from local partnerships on a 
rotating basis. The advisory committee shall annually elect a chair 
from among its members. 

(9) Repealed by Session Laws 2001-424, s. 21.75(h), effective July 1, 2001. 

(b) The North Carolina Partnership shall be subject to audit and review by 
the State Auditor under Article 5A of Chapter 147 of the General Statutes. The 
State Auditor shall conduct annual financial and compliance audits of the 
North Carolina Partnership. 

(c) The North Carolina Partnership shall require each local partnership to 
place in each of its contracts a statement that the contract is subject to 
monitoring by the local partnership and North Carolina Partnership, that 
contractors and subcontractors shall be fidelity bonded, unless the contractors 
or subcontractors receive less than one hundred thousand dollars ($100,000) or 
unless the contract is for child care subsidy services, that contractors and 
subcontractors are subject to audit oversight by the State Auditor, and that 
contractors and subcontractors shall be audited as required by G.S. 143-6.1. 
Organizations subject to G.S. 159-34 shall be exempt from this requirement. 

(d) The North Carolina Partnership for Children, Inc., shall make a report 
no later than December 1 of each year to the General Assembly that shall 
include the following: 

(1) A description of the program and significant services and initiatives. 

(2) A history of Smart Start funding and the previous fiscal year’s 
expenditures. 

(3) The number of children served by type of service. 

(4) The type and quantity of services provided. 

(5) The results of the previous year’s evaluations of the Initiatives or 
related programs and services. 

(6) A description of significant policy and program changes. 

(7) Any recommendations for legislative action. (1993, c. 321, s. 254(a); 
1993 (Reg. Sess., 1994), c. 766, s. 1; 1995, c. 324, s. 27A.1; 1996, 2nd 
Ex. Sess., c. 18, s. 24.29(b); 1997-443, ss. 11.55(Z), 11A.105; 1998-212, 
s. 12.37B(a), (b); 1999-84, s. 24; 1999-237, s. 11.48(a); 2000-67, s. 
11.28(a); 2001-424, ss. 21.75(h), 21.75().) 
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Editor’s Note. — Session Laws 1999-237, s. 
1.1, provides: “This act shall be known as the 
‘Current Operations and Capital Improvement 
Appropriations Act of 1999’. ” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001.’” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Early Childhood Education and Devel- 
opment Initiatives. — Session Laws 2001- 
424, ss. 21.75 (a) to (f), provide: “(a) The North 
Carolina Partnership for Children, Inc., and 
the Department of Health and Human Services 
shall immediately develop and implement the 
following: 

“(1) Policies to ensure Early Childhood Edu- 
cation and Development Initiatives funds are 
allocated to child care programs, providers, and 
services that serve low-income children. 

“(2) Policies to ensure the allocation of all 
State funds and federal funds where appropri- 
ate to the neediest child care providers with 
priority given from the lowest licensure rating 
to the highest. The North Carolina Partnership 
for Children, Inc., and the Department of 
Health and Human Services shall develop the 
definition of ‘neediest’ as used in this subdivi- 
sion. 

“(3) Policies to ensure the allocation of State 
funds and federal funds where appropriate to 
child care programs and providers that serve 
an adequate number of children and families 
eligible to participate in the State child care 
subsidy voucher program. The North Carolina 
Partnership for Children, Inc., and the Depart- 
ment of Health and Human Services shall de- 
velop policies and a definition of ‘adequate’ as 
used in thissubdivision that takes into consid- 
eration the following: 

“a. County economic conditions. 

“b. Numbers of eligible families in a county. 

“c. The diversity of child care needs in a 
county. 

“d. Other factors that may impact on the 
number of child care facilities and the availabil- 
ity of child care in a county. 
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“(4) Policies to ensure the elimination of local 
duplication and increased efficiency in the ad- 
ministration of child care subsidy voucher 
funds, unless local partnerships in collabora- 
tion with county departments of social services 
can demonstrate to the Department a more 
efficient and effective plan for administration of 
child care subsidy voucher funds. These policies 
shall be developed and implemented no later 
than January 1, 2002. 

“(5) Policies and procedures to ensure the 
unduplicated compilation of children served 
through State and federal child care subsidy 
voucher funds. 

“(6) Policies and procedures to ensure the 
timely, accurate, and consistent. reporting of 
information on local child care subsidy waiting 
lists statewide. 

“(b) In consultation with the Department of 
Public Instruction and the North. Carolina 
Partnership for Children, Inc., the Department 
of Health and Human Services shall develop 
and implement policies and procedures to en- 
sure that local partnerships that allocate funds 
to child care providers receiving State and 
federal child care funds plan and coordinate 
with their local education agencies the follow- 
ing: 

“(1) Selection of preschool curriculum with 
measurable outcomes. 

“(2) Kindergarten transition activities. » 

“(3) Other activities needed to ensure that 
children transitioning from child care settings 
to kindergarten enter school ready to succeed. 

“(c) The Department of Health and Human 
Services, in consultation with the North Caro- 
lina Partnership for Children, Inc., and the 
Office of State Budget and Management, shall 
develop a separate NCPC, Early Childhood 
Education and Development Initiative Pro- 
gram budget, within the Division of Child De- 
velopment fund code for the purpose of segre- 
gating all expenditures related to the 
administration and operation of the statewide 
Smart Start program. Z 

“(d) The Department of Health and Human 
Services and the North Carolina Partnership 
for Children, Inc., shall ensure that the alloca- 
tion of funds for Early Childhood Education 
and Development Initiatives for State fiscal 
year 2001-2002 shall be administered and dis- 
tributed in the following manner: 

“(1) The North Carolina Partnership for Chil- 
dren, Inc., shall develop a policy to allocate the 
reduction of funds for Early Childhood Educa- 
tion and Development Initiatives for the 2001- 
2002 fiscal year. 

“(2) The North Carolina Partnership for Chil- 
dren, Inc., administration shall be reduced by 
ten percent (10%) from the 2000-2001 fiscal 
year level. 

“(3) The Department of Health and Human 
Services Smart Start administration shall be 
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reduced by ten percent (10%) from the 2000- 
2001 fiscal year level. 

“(4) Capital expenditures and playground 
equipment expenditures are prohibited for fis- 
cal year 2001-2002. For the purposes of this 
section, ‘capital expenditures’ means expendi- 
tures for capital improvements as defined in 
G.S. 143-34.40. 

“(e) The allocation of fiscal year 2000-2001 
State carryforward funds is prohibited, and all 
fiscal year 2000-2001 unspent funds shall re- 
vert to the General Fund. 

“(f) For the 2001-2002 fiscal year, the North 
Carolina Partnership for Children, Inc., shall 
not approve local partnership plans that allo- 
cate State funds to child care providers for 
one-time quality improvement initiatives in the 
following circumstances: 

“(1) Child care facilities with licensure of four 
or five stars, unless the expenditure of funds is 
to expand capacity for low-income children. 

“(2) Child care facilities that do not accept 
child care subsidy funds. 

“(3) Child care facilities that previously re- 
ceived quality improvement grants whose qual- 
ity initiatives failed to increase licensure.” 

Same — Repeat. — Session Laws 2001-424, 
s. 21.75 (k), provides: “(k) Effective January 1, 
2002, the North Carolina Partnership for Chil- 
dren, Inc., in consultation with Department of 
Health and Human Services, shall report the 
following information to the Senate Appropria- 
tions Committee on Health and Human Ser- 
vices, the House of Representatives Appropria- 
tions Subcommittee on Health and Human 
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Services, and the Fiscal Research Division on a 
quarterly basis: 

“(1) Total Smart Start budget and expendi- 
tures by month for the current fiscal year. 

“(2) The number of children served by type of 
service. 

“(3) A description of and expenditures for 
statewide initiatives. 

“(4) A description of and quantity of non-child 
care services provided. 

“(5) An accounting of expenditures for the 
child care voucher subsidy programs. 

“(6) The progress of the North Carolina Part- 
nership for Children, Inc., in complying with 
the provisions of this section. 

“(7) Any other related information.” 

Effect of Amendments. — Session Laws 
2000-67, s. 11.28(a), effective July 1, 2000, 
inserted the second sentence in the seventh 
paragraph following subdivision (a)(1)m; added 
the last sentence in the first paragraph in 
subdivision (a)(3); rewrote subdivision (a)(5); 
and in subdivision (a)(7), inserted “by up to ten 
percent (10%)” at the beginning of the first 
paragraph and deleted the former second, third 
and fourth sentences regarding the amount of 
funding to be increased for each rating of local 
partnerships. 

Session Laws 2001-424, ss. 21.75(h) and (i), 
effective July 1, 2001, repealed subdivision 
(a)(9), relating to reports required to be pro- 
vided by the North Carolina Partnership for 
Children, Inc., on the ongoing progress of all 
the local partnerships’ work, and added subsec- 
tion (d). 


OPINIONS OF ATTORNEY GENERAL 


Legislators Precluded from Serving on 
the Board of North Carolina Partnership 
for Children, Inc. — The separation of powers 
provision of the N.C. Constitution precludes 
legislators from serving as members of a pri- 
vate, non-profit corporation where the corpora- 


tion is “a special instrumentality of govern- 
ment” created to implement specific legislation. 
See opinion of Attorney General to The Honor- 
able John R. Gamble, Jr., N.C. House of Repre- 
sentatives, 1998 N.C.A.G. 34 (7/30/98). 


§ 143B-168.13. Implementation of program; duties of De- 
partment and Secretary. 


(a) The Department shall: 


(1) Repealed by Session Laws 1998-212, s. 12.37B(a), effective October 30, 


1998, 


(la) Develop and conduct a statewide needs and resource assessment 
every third year, beginning in the 1997-98 fiscal year. This needs 
assessment shall be conducted in cooperation with the North Carolina 
Partnership and with the local partnerships. The data and findings of 
this needs assessment shall form the basis for annual program plans 
developed by local partnerships and approved by the North Carolina 


Partnership. 


(2) Recodified as (a)(1a) by Session Laws 1998-212, s. 12.37B(a). 
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(2a) Repealed by Session Laws 1998-212,~s. 12.37B(1), effective October 


30, 1998. 


(3) Provide technical and administrative assitance to local partnerships, 


particularly during the first year after they are selected under this 
Part to receive State funds. The Department, at any time, may 
authorize the North Carolina Partnership or a governmental or public 
entity to do the contracting for one or more local partnerships. After a 
local partnership’s first year, the Department may allow the partner- 
ship to contract for itself. 


(4) Adopt, in cooperation with the North Carolina Partnership, any rules 


necessary to implement this Part, including rules to ensure that State 
leave policy is not applied to the North Carolina Partnership and the 
local partnerships. In order to allow local partnerships to focus on the 
development of long-range plans in their initial year of funding, the 
Department may adopt rules that limit the categories of direct 
services for young children and their families for which funds are 
made available during the initial year. 


(5) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 


24.29(c). 


(6) Annually update its funding formula, in collaboration with the North 
Carolina Partnership for Children, Inc., using the most recent data 
available. These amounts shall serve as the basis for determining “full 
funding” amounts for each local partnership. 

(b) Repealed by Session Laws 1998-212, s. 12.37B(a), effective October 30, 
1998. (1993 (Reg. Sess., 1994), c. 766, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 24.29(c); 
1997-443, s. 11.55(m); 1998-212, s. 12.37B(a), (b); 2000-67, s. 11.28(b).) 


Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be knows as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001.’” 

Session Laws 2001-424, s. 21.75(j), provides: 
“q) Notwithstanding the funding formula in 
G.S. 143B-168.13(a)(6), the State, in consulta- 
tion with the North Carolina Partnership for 
Children, Inc., shall evaluate the feasibility of 
developing a revised funding formula which 
takes into consideration all relevant funding 
used by the State, local human services agen- 
cies and programs, and local partnerships to 
provide services and assistance to children un- 
der age five and their families. These funds 


shall include the Early Intervention Preschool 
Program, Health Choice, and Family Resource 
Centers, as well as other State and local ser- 
vices and programs funded with State funds, 
federal funds, local funds, and other resources.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 11.28.(b), effective July 1, 2000, 
inserted “in collaboration with the North Caro- 
lina Partnership for Children, Inc.,” in subdivi- 
sion (a)(6). 

Legal Periodicals. — See Legislative Sur- 
vey, 21 Campbell L. Rev. 323, (1999).. 


§ 143B-168.14. Local partnerships; conditions. 


(a) In order to receive State funds, the following conditions shall be met: 
(1) Each local partnership shall develop a comprehensive, collaborative, 


long-range plan of services to children and families in the service- 
delivery area. No existing local, private, nonprofit 501(c)(3) organiza- 
tion, other than one established on or after July 1, 1993, and that 
meets the guidelines for local partnerships as established under this 
Part, shall be eligible to apply to serve as the local partnership for the 
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purpose of this Part. The Board of the North Carolina Partnership 
may authorize exceptions to this eligibility requirement. 

(2) Each local partnership shall agree to adopt procedures for its opera- 
tions that are comparable to those of Article 33C of Chapter 143 of the 
General Statutes, the Open Meetings Law, and Chapter 132 of the 
General Statutes, the Public Records Law, and provide for enforce- 
ment by the Department. 

(3) Each local partnership shall adopt procedures to ensure that all 
personnel who provide services to young children and their families 
under this Part know and understand their responsibility to report 
Buspecied child abuse, neglect, or dependency, as defined in G.S. 
7B-101. 

(4) Each local partnership shall participate in the uniform, standard fiscal 
accountability plan developed and adopted by the North Carolina 
Partnership. 

(b) Each local partnership shall be subject to audit and review by the State 
Auditor under Article 5A of Chapter 147 of the General Statutes. The State 
Auditor shall conduct annual financial and compliance audits of the local 
partnerships. (1993 (Reg. Sess., 1994), c. 766, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 
24.29(d)(1); 1997-506, s. 59; 1998-202, s. 13(1); 1998-212, s. 12.37B(a).) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 1.1, provides: “This 
act shall be known as the Current Operations 
Appropriations Act of 1996.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 24.29(d)(2) provides: “Local partnerships 
shall be in compliance with this subsection 
[Session Laws 1996, Second Extra Session, c. 
18, s. 24.29(d)| effective July 1, 1997.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.2, provides: “Except for statutory 
changes or other provisions that clearly indi- 
cate an intention to have effects beyond the 


this act apply only to funds appropriated for, 
and activities occurring during, the 1996-97 
fiscal year.” 

Session Laws 1996, Second Extra Session, c. 
18, s. 29.5, is a severability clause. 

Effect of Amendments. — Session Laws 
1998-202, s. 13(1]), effective July 1, 1999, and 
applicable to acts committed on or after that 
date, substituted “G.S. 7B-101” for “G.S. 7A- 
517” in subdivision (a)(3). 

Session Laws 1998-212, s. 12.387B(a), effec- 
tive October 30, 1998, rewrote subdivision 
(a)(1). 


1996-97 fiscal year, the textual provisions of 


§ 1438B-168.15. Use of State funds. 


(a) State funds allocated to local projects for services to children and 
families shall be used to meet assessed needs, expand coverage, and improve 
the quality of these services. The local plan shall address the assessed needs of 
all children to the extent feasible. It is the intent of the General Assembly that 
the needs of both young children below poverty who remain in the home, as 
well as the needs of young children below poverty who require services beyond 
those offered in child care settings, be addressed. Therefore, as local partner- 
ships address the assessed needs of all children, they should devote an 
appropriate amount of their State allocations, considering these needs and 
other available resources, to meet the needs of children below poverty and 
their families. 

(b) Depending on local, regional, or statewide needs, funds may be used to 
support activities and services that shall be made available and accessible to 
providers, children, and families on a voluntary basis. Of the funds allocated to 
local partnerships for direct services, seventy percent (70%) of the funds spent 
in each year shall be used in child care related activities and early childhood 
education programs that improve access to child care and early childhood 
education services, develop new child care and early childhood education 
services, and improve the quality of child care and early childhood education 
services in all settings. 
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(c) Long-term plans for local projects that do not receive their full allocation 
in the first year, other than those selected in 1993, should consider how to meet 
the assessed needs of low-income children and families within their neighbor- 
hoods or communities. These plans also should reflect a process to meet these 
needs as additional allocations and other resources are received. 

(d) State funds designated for start-up and related activities may be used 
for capital expenses or to support activities and services for children, families, 
and providers. State funds designated to support direct services for children, 
families, and providers shall not be used for major capital expenses unless the 
North Carolina Partnership approves this use of State funds based upon a 
finding that a local partnership has demonstrated that (i) this use is a clear 
priority need for the local plan, (ii) it is necessary to enable the local 
partnership to provide services and activities to underserved children and 
families, and (iii) the local partnership will not otherwise be able to meet this 
priority need by using State or federal funds available to that local partner- 
ship. The funds approved for capital projects in any two consecutive fiscal 
years may not exceed ten percent (10%) of the total funds for direct services 
allocated to a local partnership in those two consecutive fiscal years. 

(e) State funds allocated to local partnerships shall not supplant current 
expenditures by counties on behalf of young children and their families, and 
maintenance of current efforts on behalf of these children and families shall be 
sustained. State funds shall not be applied without the Secretary’s approval 
where State or federal funding sources, such as Head Start, are available or 
could be made available to that county. 

(f) Repealed by Session Laws 2001-424, s. 21.75(g), effective July 1, 2001. 

(g) Not less than thirty percent (30%) of the funds spent in each year of each 
local partnership’s direct services allocation shall be used to expand child care 
subsidies. To the extent practicable, these funds shall be used to enhance the 
affordability, availability, and quality of child care services as described in this 
section. The North Carolina Partnership may increase this percentage require- 
ment up to a maximum of fifty percent (50%) when, based upon a significant 
local waiting list for subsidized child care, the North Carolina Partnership 
determines a higher percentage is justified. (1993 (Reg. Sess., 1994), c. 766, s. 
1;, 1995, c. 509, s. 97; 1996, 2nd Ex. Sess.,.c. 18,.s. 24.29(e); 1997-443. 5. 
11.55(n); 1997-506, s. 60; 1998-212, s. 12.37B(a), (b); 1999-237, s. 11.48(0); 
2000-67, ss. 11.28(c), 11.28(d); 2001-424, s. 21.75(g).) 


Required Match. — Session Laws 1999- 
237, s. 11.480), as amended by Session Laws 
2000-67, s. 11.28(g) provides: “The North Caro- 
lina Partnership for Children, Inc., and all local 
partnerships shall, in the aggregate, be re- 
quired to match no less than fifty percent (50%) 
of the total amount budgeted for the Program 
in each fiscal year of the biennium as follows: 
contributions of cash equal to at least fifteen 
percent (15%) and in-kind donated resources 
equal to no more than five percent (5%) for a 
total match requirement of twenty percent 
(20%) for each fiscal year. The North Carolina 
Partnership for Children, Inc., may carry for- 
ward any amount in excess of the required 
match for a fiscal year in order to meet the 
match requirement of the succeeding fiscal 
year. Only in-kind contributions that are quan- 
tifiable shall be applied to the in-kind match 
requirement. Volunteer services may be treated 
as an in-kind contribution for the purpose of the 


match requirement of this subsection. Volun- 
teer services that qualify as professional ser- 
vices shall be valued at the fair market value of 
those services. All other volunteer service hours 
shall be valued at the statewide average wage 
rate as calculated from data compiled by the 
Employment Security Commission in the Em- 
ployment and Wages in North Carolina Annual 
Report for the most recent period for which 
data are available. Expenses, including both 
those paid by cash and in-kind contributions, 
incurred by other participating non-State enti- 
ties contracting with the North Carolina Part- 
nership for Children, Inc., or the local partner- 
ships, also may be considered resources 
available to meet the required private match. 
In order to qualify to meet the required private 
match, the expenses shall: 

“1) Be verifiable from the contractor’s 
records; 

“(2) If in-kind, other than volunteer services, 
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be quantifiable in accordance with generally 
accepted accounting principles for nonprofit or- 
ganizations; 

“(3) Not include expenses funded by State 
funds; 

“(4) Be supplemental to and not supplant 
preexisting resources for related program activ- 
ities; 

“(5) Be incurred as a direct result of the Early 
Childhood Initiatives Program and be neces- 
sary and reasonable for the proper and efficient 
accomplishment of the Program’s objectives; 

“(6) Be otherwise allowable under federal or 
State law; 

“(7) Be required and described in the contrac- 
tual agreements approved by the North Caro- 
lina Partnership for Children, Inc., or the local 
partnership; and 

“(8) Be reported to the North Carolina Part- 
nership for Children, Inc., or the local partner- 
ship by the contractor in the same manner as 
reimbursable expenses. 

“The North Carolina Partnership for Chil- 
dren, Inc., shall establish uniform guidelines 
and reporting format for local partnerships to 
document the qualifying expenses occurring at 
the contractor level. Local partnerships shall 
monitor qualifying expenses to ensure they 
have occurred and meet the requirements pre- 
scribed in this subsection. 

“Failure to obtain a twenty percent (20%) 
match by June 30 of each fiscal year shall result 
in a dollar-for-dollar reduction in the appropri- 
ation for the Program for a subsequent fiscal 
year. The North Carolina Partnership for Chil- 
dren, Inc., shall be responsible for compiling 
information on the private cash and in-kind 
contributions into a report that is submitted to 
the Joint Legislative Commission on Govern- 
mental Operations in a format that allows 
verification by the Department of Revenue. The 
same match requirements shall apply to any 
expansion funds appropriated by the General 
Assembly.” 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Child Care Allocation Formula. — Ses- 
sion Laws 2001-424, ss. 21.69 (a) to (d), provide: 
“(a) The Department of Health and Human 
Services shall allocate child care subsidy 
voucher funds to pay the costs of necessary 
child care for minor children of needy families. 
The mandatory thirty percent (80%) Smart 
Start subsidy allocation under G.S. 143B- 
168.15(g) shall constitute the base amount for 
each county’s child care subsidy allocation. The 
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Department of Health and Human Services 
shall apply the following formula to all 
noncategorical federal and State child care 
funds, not including the aggregate mandatory 
thirty percent (30%) Smart Start subsidy allo- 
cation: 

“(1) One-third of budgeted funds shall be 
distributed according to the county’s population 
in relation to the total population of the State. 

“(2) One-third of budgeted funds shall be 
distributed according to the number of children 
under six years of age in a county who are 
living in families whose income is below the 
State poverty level in relation to the total 
number of children under six years of age in the 
State in families whose income is below the 
poverty level. 

“(3) One-third of budgeted funds shall be 
distributed acccording to the number of work- 
ing mothers with children under six years of 
age in a county in relation to the total number 
of working mothers with children under six 
years of age in the State. 

“(b) A county’s initial allocation shall not be 
less than that county’s total expenditures for 
both FSA and non-FSA child care in fiscal year 
1995-96. 

“(c) The Department of Health and Human 
Services may reallocate unused child care sub- 
sidy voucher funds in order to meet the child 
care needs of low-income families. Any reallo- 
cation of funds shall be based upon the expen- 
ditures of all child care subsidy voucher fund- 
ing, including Smart Start funds, within a 
county. 

“(d) The Department of Health and Human 
Services, in consultation with the North Caro- 
lina Partnership for Children, Inc., the North 
Carolina Association of County Commissioners, 
directors of county departments of social ser- 
vices, and representatives of private for-profit 
and private not-for-profit child care providers, 
shall study the current methodology and pro- 
cess used to allocate all child care subsidy 
voucher funds to assess the effectiveness of the 
methodology and process in meeting the needs 
of North Carolina’s low-income working fami- 
lies. The Department shall report its findings 
and recommendations to the Senate Appropri- 
ations Committee on Health and Human Ser- 
vices, the House of Representatives Appropria- 
tions Subcommittee on Health and Human 
Services, and the Fiscal Research Division no 
later than April 1, 2002.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to 
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have effects beyond the 2001-2003 fiscal bien- 
nium, the textual provisions of this act apply 
only to funds appropriated for, and activities 
occurring during, the 2001-2003 fiscal bienni- 
um.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 11.28(c), effective July 1, 2000, re- 
wrote subsection (b). 

Session Laws 2000-67, s. 11.28(d), effective 


2001-424, s. 386.5 is a 
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September 1, 2000, in subsection (g), inserted 
“of the funds spent in each year” in the first 
sentence, deleted the former third sentence, 
regarding priority for the use of the funds to 
augment the State’s payment rate, and added 
the present third sentence. 

Session Laws 2001-424, s. 21.75(g), effective 
July 1, 2001, repealed subsection (f), relating to 
conditions under which local partnerships may 
carry over funds from one fiscal year to the 
next. 


§ 143B-168.16. Home-centered services; consent. 


No home-centered services including home visits or in-home parenting 
training shall be allowed under this Part unless the written, informed consent 
of the participating parents authorizing the home-centered services is first 
obtained by the local partnership, educational institution, local school admin- 
istrative unit, private school, not-for-profit organization, governmental agency, 
or other entity that is conducting the parenting program. The participating 
parents may revoke at any time their consent for the home-centered services. 

The consent form shall contain a clear description of the program including 
(i) the activities and information to be provided by the program during the 
home visits, (ii) the number of expected home visits, (i11) any responsibilities of 
the parents, (iv) the fact, if applicable, that a record will be made and 
maintained on the home visits, (v) the fact that the parents may revoke at any 
time the consent, and (vi) any other information as may be necessary to convey 
to the parents a ‘clear understanding of the program. 

Parents at all times shall have access to any record maintained on home- 
centered services provided to their family and may place in that record a 
written response to any information with which they disagree that is in the 
record. (1993 (Reg. Sess., 1994), c. 766, s. 1.) 


Part 11. Council for Institutional Boards. 


8§ 143B-169 through 143B-172: Repealed by Session Laws 1979, c. 
504, s. 9. 


Part 12. Boards of Directors of Institutions. 


§§ 143B-173 through 143B-176: Repealed by Session Laws 1989, c. 
533;,8: 3. 


Cross References. — As to the Board of 
Directors of the Governor Morehead School, see 
§§ 143B-164.11, 1438B-164.12. 


Part 12A. Board of Directors of the Governor Morehead School. 


§8§ 143B-176.1, 143B-176.2: Recodified as §§ 143B-164.11 and 143B- 
164.12 by Session Laws 1997-18, s. 13(b) and (c). 
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Part 18. Council on Developmental Disabilities. 


§ 143B-177. Council on Developmental Disabilities — cre- 
ation, powers and duties. 


There is hereby created the Council on Developmental Disabilities of the 
Department of Health and Human Services. The Council on Developmental 
Disabilities shall have the following functions and duties: 

(1) To advise the Secretary of Health and Human Services regarding the 
development and implementation of the State plan as required by 

Public Law 98-527, the Developmental Disabilities Act of 1984, by: 

a. Identifying ways and means of promoting public understanding of 

developmental disabilities; 

b. Examining the federally assisted State programs of all State 
agencies which provide services for persons with developmental 
disabilities; 

Describing the quality, extent and scope of services being provided, 
or to be provided, to persons with developmental disabilities in 
North Carolina; 

d. Recommending ways and means for coordination of programs to 
prevent duplication and overlapping of such services; 

e. Considering the need for new State programs and laws in the field 
of developmental disabilities; and 

f. Conducting activities which will increase and support the indepen- 
dence, productivity, and integration into the community of per- 
sons with developmental disabilities. 

(2) To advise the Secretary of Health and Human Services regarding the 
coordination of planning and service delivery of all State-funded 
programs which provide service to persons with developmental dis- 
abilities by: 

a. Gathering, analyzing and interpreting individual and aggregate 
needs assessment data from all State agencies that provide 
services to developmentally disabled; 

b. Conducting special needs assessment studies as may be necessary; 

c. Specifying and supporting activities that will enhance the services 
delivered by individual agencies by reducing barriers between 
agencies; 

d. Identifying service development priorities that require cooperative 
interagency planning and development; 

e. Providing coordinative and technical assistance in interagency 
planning and development efforts; and 

f. Coordinating interagency training efforts that will promote more 
effective service delivery to persons with developmental disabili- 
ties. 

(3) To advise the Secretary of Health and Human Services regarding 
other matters relating to developmental disabilities and upon any 
matter the Secretary may refer to it. (1973, c. 476, s. 167; 1987, c. 780; 
1997-443, s. 11A.118(a).) 


& 


§ 143B-178. Council on Developmental Disabilities — def- 
initions. 
The following definitions apply to this Chapter: 


(1) The term “developmental disability” means a severe, chronic disability 
of a person which: 
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a. Is attributable to a mental or physical impairment or combination 
of mental and physical impairments; . 

b. Is manifested before the person attains age 22, unless the disabil- 
ity is caused by a traumatic head injury and is manifested after 
age 22; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or more of the 
following areas of major life activity: (i) self-care, (11) receptive 
and expressive language, (iii) learning, (iv) mobility, (v) self- 
direction, (vi) capacity for independent living, and (vii) economic 
self-sufficiency; and 

e. Reflects the person’s need for a combination and sequence of 
special, interdisciplinary, or generic care, treatment, or other 
services which are of lifelong or extended duration and are 
individually planned and coordinated. | e 

(2) The term “services for persons with developmental disabilities,” as it is 
used in this Article, means: | | 

a. Alternative community living arrangement services, employment 
related activities, child development services, and case manage- 
ment services; and , 

b. Any other specialized services or special adaptations of generic 
services including diagnosis, evaluation, treatment, personal 
care, child care, adult care, special living arrangements, training, 
education, sheltered employment, recreation and socialization, 
counseling of the individual with such a disability and of his 
family, protective and other social and sociolegal services, infor- 
mation and referral services, follow-along services, nonvocational 
social-developmental services, and transportation services neces- 
sary to assure delivery of services to persons with developmental 
disabilities, and services to promote and coordinate activities to 
prevent developmental disabilities. (1973, c. 476, s. 168; 1977, c. 
881,'ss. 1,'2; 1979; c::752;s. 1 1987, c. 780; 1995, -c..535, s.:33; 
1997-506, s. 61.) 


§ 143B-179. Council on Developmental Disabilities — 
members; selection; quorum; compensation. 


(a) The Council on Developmental Disabilities of the Department of Health 
and Human Services shall consist of 32 members appointed by the Governor. 
The composition of the Council shall be as follows: 

(1) Eleven members from the General Assembly and State government 
agencies as follows: One person who is a member of the Senate, one 
person who is a member of the House of Representatives, one 
representative of the Department of Public Instruction, one represen- 
tative of the Department of Correction, and seven representatives of 
the Department of Health and Human Services to include the Secre- 
tary or his designee. , 

(2) Sixteen members designated as consumers of service for the develop- 
mentally disabled. A consumer of services for the developmentally 
disabled is a person who (i) has a developmental disability or is the 
parent or guardian of such a person, or (ii) is an immediate relative or 
guardian of a person with mentally impairing developmental disabil- 
ity, and (iii) is not an employee of a State agency that receives funds 
or provides services under the provisions of Part B, Title 1, P.L. 
98-527, as amended, the Developmental Disabilities Act of 1984, is not 
a managing employee (as defined in Section 1126(b) of the Social 
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Security Act) of any other entity that receives funds or provides 
services under such Part, and is not a person with an ownership or 
control interest (within the meaning of Section 1124(a)(3) of the Social 
Security Act) with respect to such an entity. Of these 16 members, at 
least one third shall be persons with developmental disabilities and at 
least another one third shall be the immediate relatives or guardians 

of persons with mentally impairing developmental disabilities, of 
whom at least one shall be an immediate relative or guardian of an 
institutionalized developmentally disabled person. 

(3) Five members at large as follows: One representative of the university 
affiliated facility, one representative of the State protection and 
advocacy system, one representative of a local agency, one represen- 
tative of a nongovernmental agency or nonprofit group concerned with 
services to persons with developmental disabilities, and one represen- 
tative from the public at large. 

The appointments of all members, with the exception of those from the 
General Assembly and State agencies shall be for terms of four years and until 
their successors are appointed and qualify. Any appointment to fill a vacancy 
on the Council created by the resignation, dismissal, death, or disability of a 
member shall be for the balance of the unexpired term. 

The Governor shall make appropriate provisions for the rotation of mem- 
bership on the Council. 

~ (b) The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 148B-16. 

The Governor shall designate one member of the Council to serve as 
chairman at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the council shall be supplied by the 
Secretary of Health and Human Services. (1973, c. 476, s. 169; c. 1117; 1977, c. 
881, s. 3; 1979, c. 752, s. 2; 1987, c. 780; 1997-443, s. 11A.118(a); 1997-456, s. 
27.) 


Editor’s Note. — Subdivisions (a)(2)(1) visor of Statutes to renumber or reletter sec- 
through (a)(2)(3) were renumbered as subdivi- tions and parts of sections having a number or 
sions (a)(2)(i) through (a)(2)(iii) pursuant to letter designation that is incompatible with the 
S:L. 1997-456, s. 27 which authorized the Re- General Assembly’s computer database. 


5 143B-179.1 through 143B-179.4: Reserved for future codification 


purposes. 


Part 13A. Interagency Coordinating Council for Handicapped 
Children from Birth to Five Years of Age. 


§ 143B-179.5. Interagency Coordinating Council for Chil- 
dren from Birth to Five with Disabilities and 

Their Families; establishment, composition, 
organization; duties, compensation, reporting. 

h(a) There is established an Interagency Coordinating Council for Children 


from Birth to Five with Disabilities and Their Families in the Department of 
Health and Human Services. 
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(b) The Interagency Coordinating Council shall have 26 members, ap- 
pointed by the Governor. Effective July 1, 1994, the Governor shall designate 
13 appointees to serve for two years and 13 appointees to serve for one year. 
Thereafter, the terms of all Council members shall be two years. The Governor 
shall have the power to remove any member of the Council from office in 
accordance with the provisions of G.S. 143B-16. Any appointment to fill a 
vacancy on the Council created by the resignation, dismissal, death, or 
disability of amember shall be for the balance of the unexpired term. Members 
may be appointed to succeed themselves for one term and may be appointed 
again, after being off the Council for one term. 

The composition of the Council and the designation of the Council’s chair 
shall be as specified in the “Individuals with Disabilities Education Act” 
(IDEA), P.L. 102-119, the federal early intervention legislation, except that two 
members shall be members of the Senate, appointed from recommendations of 
the President Pro Tempore of the Senate and two members shall be members 
of the House of Representatives, appointed from recommendations of the 
Speaker of the House of Representatives. 

(c) The chair may establish those standing and ad hoc committees and task 
forces as may be necessary to carry out the functions of the Council and 
appoint Council members or other individuals to serve on these committees 
and task forces. The Council shall meet at least quarterly. A majority of the 
Council shall constitute a quorum for the transaction of business. 

(d) The Council shall advise the Department of Health and Human Services 
and other appropriate agencies in carrying out their early intervention 
services, and the Department of Public Instruction, and other appropriate 
agencies, in their activities related to the provision of special education 
services for preschoolers. The Council shall specifically address'in its studies 
and evaluations that it considers necessary to its advising: 

(1) The identification of sources of fiscal and other support for the early 
intervention system; 

(2) The development of policies related to the early intervention services; 

(3) The preparation of applications for available federal funds; 

(4) The resolution of interagency disputes; and 

(5) The promotion of interagency agreements. 

(e) Members of the Council and parents on ad hoc committees and task 
forces of the Council shall receive travel and subsistence expenses in accor- 
dance with the provisions of G.S. 138-5. 

(f) The Council shall prepare and submit an annual report to the Governor 
and to the General Assembly on the status of the early intervention system for 
eligible infants and toddlers and on the status of special education services for 
preschoolers. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Health and Human Services and the Superintendent of Public 
Instruction, as specified by the interagency agreement authorized by G:S. 
122C-112(a)(13). (1989 (Reg. Sess., 1990), c. 1008, s. 1; 1993, c. 487, s. 1; 
1997-443, s. 11A.106.) 


Editor’s Note. — Session Laws 1989 (Reg. 
Sess. 1990), c. 1003, s. 6 provides: “Funds 
appropriated for the 1990-91 fiscal year or for 
any fiscal year in the future do not constitute 
any entitlement to services beyond those pro- 
vided for that fiscal year. Nothing in this act 
creates any rights except to the extent that 


funds are appropriated by the State to imple- 
ment its provisions from year to year and 
nothing in this act obligates the General As- 
sembly to appropriate any funds to implement 
its provisions.” Funds to implement the provi- 
sions of c. 1003 were appropriated in the 1989 
(Reg. Sess., 1990) Session. 
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§ 143B-179.6. Interagency Coordinating Council for 
Handicapped Children from Birth to Five 
Years of Age; agency cooperation. 


All appropriate agencies, including the Department of Health and Human 
Services and the Department of Public Instruction, and other public and 
private service providers shall cooperate with the Council in carrying out its 
mandate. (1989 (Reg. Sess., 1990), c. 1008, s. 1; 1997-443, s. 11A.107.) 


Part 14. Governor’s Advisory Council on Aging; Division of 
Aging. | 


§ 143B-180. Governor’s Advisory Council on Aging — cre- 
ation, powers and duties. 


There is hereby created the Governor’s Advisory Council on Aging of the 
Department of Health and Human Services. The Advisory Council on Aging 
shall have the following functions and duties: 

(1) To make recommendations to the Governor and the Secretary of 
Health and Human Services aimed at improving human services to 
the elderly; 

(2) To study ways and means of promoting public understanding of the 
problems of the aging, to consider the need for new State programs in 
the field of aging, and to make recommendations to and advise the 
Governor and the Secretary on these matters; 

(3) To advise the Department of Health and Human Services in the 
preparation of a plan describing the quality, extent and scope of 
services being provided, or to be provided, to elderly persons in North 
Carolina; 

(4) To study the programs of all State agencies which provide services for 
elderly persons and to advise the Governor and the Secretary of 
Health and Human Services on the coordination of programs to 
prevent duplication and overlapping of such services; 

(5) To advise the Governor and the Secretary of Health and Human 
Services upon any matter which the Governor and the Secretary may 
eer itt 973, ca 4e1 Gy Batde 134197 7cs' 242, Beek, 1988. ¢..40,.5) 11; 
1997-4438, s. 11A.118(a).) 


§ 143B-181. Governor’s Advisory Council on Aging — 
members; selection; quorum; compensation. 


The Governor’s Advisory Council on Aging of the Department of Health and 
Human Services shall consist of 33 members, 29 members to be appointed by 
the Governor, two members to be appointed by the President Pro Tempore of 
the Senate, and two members to be appointed by the Speaker of the House of 
Representatives. The composition of the Council shall be as follows: one 
representative of the Department of Administration; one representative of the 
Department of Cultural Resources; one representative of the Employment 
Security Commission; one representative of the Teachers’ and State Employ- 
ees’ Retirement System; one representative of the Commissioner of Labor; one 
representative of the Department of Public Instruction; one representative of 
the Department of Environment and Natural Resources; one representative of 
the Department of Insurance; one representative of the Department of Crime 
Control and Public Safety; one representative of the Department of Commu- 
nity Colleges; one representative of the School of Public Health of The 
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University of North Carolina; one representative of the School of Social Work 
of The University of: North Carolina; one representative of the Agricultural 
Extension Service of North Carolina State University; one representative of 
the collective body of the Medical Society of North Carolina; and 19 members 
at large. The at large members shall be citizens who are knowledgeable about 
services supported through the Older Americans Act of 1965, as amended, and 
shall include persons with greatest economic or social need, minority older 
persons, and participants in programs under the Older Americans Act of 1965, 
as amended. The Governor shall appoint 15 members at large who meet these 
qualifications and are 60 years of age or older. The four remaining members at 
large, two of whom shall be appointed by the President Pro Tempore of the 
Senate and two of whom shall be appointed by the Speaker of the House of 
Representatives, shall be broadly representative of the major private agencies 
and organizations in the State who are experienced in or have demonstrated 
particular interest in the special concerns of older persons. At least one of each 
of the at-large appointments of the President Pro Tempore of the Senate and 
the Speaker of the House of Representatives shall be persons 60 years of age 
or older. The Council shall meet at least quarterly. | 

Members at large shall be appointed for four-year terms and until their 
successors are appointed and qualify. Ad interim appointments shall be for the 
balance of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate one member of the Council as chair to serve in 
such capacity at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Health and Human Services. (19738, c. 476, s. 172; 1975, c. 128, 
ss. 1, 2; 1977, c. 242, s. 2; c. 771, s. 4; 1983, c. 40, s. 2; 1989, c. 727, s. 218(127); 
1993, c. 522, s. 16; 1995, c. 490, s. 3; 1997-448, s. 114.108.) 


§ 143B-181.1. Division of Aging — creation, powers and 
duties. 


(a) There is hereby created within the office of the Secretary of the 
Department of Health and Human Services a Division of Aging, which shall 
have the following functions and duties: 

(1) To maintain a continuing review of existing programs for the aging in 
the State of North Carolina, and periodically make recommendations 
to the Secretary of Health and Human Services for transmittal to the 
Governor and the General Assembly as appropriate for improvements 
in and additions to such programs; 

(2) To study, collect, maintain, publish and disseminate factual data and 
pertinent information relative to all aspects of aging. These include 
the societal, economic, educational, recreational and health needs and 
opportunities of the aging; 

(3) To stimulate, inform, educate and assist local organizations, the 
community at large, and older people themselves about aging, includ- 
ing needs, resources and opportunities for the aging, and about the 
role they can play in improving conditions for the aging: 

(4) To serve as the agency through which various public and nonpublic 
organizations concerned with the aged can exchange information, 
coordinate programs, and be helped to engage in joint endeavors; 
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(5) To provide advice, information and technical assistance to North 
Carolina State government departments and agencies and to nongov- 
ernmental organizations which may be considering the inauguration 
of services, programs, or facilities for the aging, or which can. be 
stimulated to take such action; 

(6) To coordinate governmental programs with private agency programs 
for aging in order that such efforts be effective and that duplication 
and wasted effort be prevented or eliminated; 

(7) To promote employment opportunities as well as proper and adequate 
recreational use of leisure for older people, including opportunities for 
uncompensated but satisfying volunteer work; 

(8) To identify research needs, encourage research, and assist in obtaining 
funds for research and demonstration projects; 

(9) To establish or help to establish demonstration programs of services to 
the aging; 

(10) To establish a fee schedule to cover the cost of providing in-home and 
community-based services funded by the Division. The fees may vary 
on the basis of the type of service provided and the ability of the 
recipient to pay for the service. The fees may be imposed on the 
recipient of a service unless prohibited by federal law. The local 
agency shall retain the fee and use it to extend the availability of 
in-home and community-based services provided by the Division in 
support of functionally impaired older adults and family caregivers of 
functionally impaired older adults; 

(11) To administer a Home and Community Care Block Grant for older 
adults, effective July 1, 1992. The Home and Community Care Block 
Grant shall be comprised of applicable Older Americans Act funds, 
Social Services Block Grant funding in support of the Respite Care 
Program (G.S. 143B-181.10), State funds for home and community 
care services administered by the Division of Aging, portions of the 
State In-Home and Adult Day Care funds (Chapter 1048, 1981 
Session Laws) administered by the Division of Social Services which 
support services to older adults, and other funds appropriated by the 
General Assembly as part of the Home and Community Care Block 
Grant. Funding currently administered by the Division of Social 
Services to be included in the block grant will be based on the 
expenditures for older adults at a point in time to be mutually 
determined by the Divisions of Social Services and Aging. The total 
amount of Older Americans Act funds to be included in the Home and 
Community Care Block Grant and the matching rates for the block 
grant shall be established by the Department of Health and Human 
Services, Division of Aging. Allocations made to counties in support of » 
older adults shall not be less than resources made available for the 
period July 1, 1990, through June 30, 1991, contingent upon avail- 
ability of current State and federal funding; and 

(12) To organize, coordinate, and provide staff support to the North 
Carolina Senior Tar Heel Legislature. 

(b) The Division shall function under the authority of the Department of 
Health and Human Services and the Secretary of Health and Human Services 
as provided in the Executive Organization Act of 1973 and shall perform such 
other duties as are assigned by the Secretary. 

(c) The Secretary of Health and Human Services shall adopt rules to 
implement this Part and Title 42, Chapter 35, of the United States Code, 
entitled Programs for Older Americans. (1977, c. 242, s. 4; 1981, c. 614, s. 19; 
1987, c. 827, s. 244; 1991, c. 52, s. 1; c. 241, s. 1; 1993, c. 503, s. 2; 1997-443, s. 
11A.118(a).) 
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Editor’s Note. — Session Laws 2001-424, s. 
21.47, provides: “(a) The Department of Health 
and Human Services, Division of Aging, shall 
implement changes in its methodology cur- 
rently used for allocating slots. The new alloca- 
tion shall be implemented January 1, 2002, and 
shall ensure the Fund will serve new clients. 
Not later than January 1, 2002, the Depart- 
ment of Health and Human Services, Division 
of Aging, shall report to the Senate Appropria- 
tions Committee on Health and Human Ser- 
vices, the House of Representatives Appropria- 
tions Subcommittee on Health -and Human 
Services, and the Fiscal Research Division the 
new allocation methodology. The report shall 
include all of the changes made in the new 
allocation and an estimate of the number of 
new clients served. The allocation of all slots 
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paid for with State Adult Day Care Funds shall 
be distributed equitably among service provid- 
ers and shall eliminate the funding of unused 
slots.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 86.5 isa 
severability clause. 


§ 143B-181.1A. Plan for serving older adults; inventory of 
existing data; cooperation by State agencies. 


(a) The Division of Aging, Department of Health and Human Services shall 
submit a regularly updated plan to the General Assembly by March 1 of every — 
other odd-numbered year, beginning March 1, 1995. This plan shall include: 

(1) A detailed analysis of the needs of older adults in North Carolina, 
based on existing available data, including demographic, geographic, 
health, social, economical, and other pertinent indicators; 

(2) Aclear statement of the goals of the State’s long-term public policy on 
aging; 

(3) An analysis of services currently provided and an analysis of addi- 
tional services needed; and 

(4) Specific implementation recommendations on expansion and funding 
of current and additional services and services levels. 

(b) The Division of Aging, Department of Health and Human Services, shall 
maintain an inventory of existing data sets regarding the elderly in North 
Carolina, in order to ensure that adequate demographic, geographic, health, 
social, economic, and other pertinent indicators are available to generate its 
regularly updated Plan for Serving Older Adults. 

Upon request, the Division shall make information on these data sets 
available within a reasonable time. 

All State agencies and entities that possess data relating to the elderly, 
including the Department of Health and Human Services’ Division of Health 
Services, the Division of Facility Services, and the Division of Social Services, 
and the Department of Administration, shall cooperate, upon request, with the 
Division of Aging in implementing this subsection. (1989, c. 52, s. 1; c. 695, s. 
1; 1995, c. 253, s..1; 1997-443, s..11A.118(a).) 


§ 143B-181.1B. Division as clearinghouse for information; 
agencies to provide information. 


(a) The Division of Aging, Department of Health and Human Services, shall 
be the central clearinghouse for information regarding all State education and 
training programs available and being provided about and for the elderly in 
North Carolina. 

(b) The Division of Aging, Department of Health and Human Services, shall 
produce and distribute annually an updated calendar of conferences, training 
events, and educational programs about and for the elderly in North Carolina. 
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(c) All State agencies and entities administering State or federal funding for 
education and training programs about and for the elderly shall provide to the 
Division of Aging by September 1 of each year all information required by the 
Division regarding conferences, training events, and educational programs 
provided about and for the elderly. (1989, c. 696, ss. 1-3; 1997-443, s. 
11A.118(a).) 


§ 143B-181.2. Assistant Secretary for Aging — appoint- 
ment and duties. 


(a) The Secretary of Health and Human Services shall appoint an assistant 
secretary in the Department of Health and Human Services, whose title shall 
be the Assistant Secretary for Aging. The Assistant Secretary for Aging shall 
monitor all aging programs in the Department of Health and Human Services 
and shall have such powers and duties as are conferred on him by this Part and 
delegated to him by the Secretary of Health and Human Services. 

(b) The Assistant Secretary for Aging, through the appropriate subunits of 
the Department of Health and Human Services, shall, at the request of the 
Secretary, identify program needs for the aging, recommend program changes, 
coordinate intra-departmental program efforts, represent the Secretary in 
aging matters before boards and commissions, the General Assembly and the 
public, coordinate program contacts between the Department of Health and 
Human Services and private, State and federal agencies, initiate special 
studies on aging matters, and have the responsibility of assuring that services 
are delivered to the elderly of the State. (1977, c. 242, s. 4; 1997-443, s. 
11A.118(a).) 


Part 14A. Policy Act for the Aging. 


§ 143B-181.3. Statement of principles. 


To utilize effectively the resources of our State, to provide a better quality of 
life for our senior citizens, and to assure older adults the right of choosing 
where and how they want to live, the following principles are hereby endorsed: 

(1) Older people should be able to live as normal a life as possible. 

(2) Older adults should have a choice of life styles which will allow them 
to remain contributing members of society for as long as possible. 

(3) Preventive and primary health care are necessary to keep older adults 
active and contributing members of society. 

(4) Appropriate training in gerontology and geriatrics should be devel- 
oped for individuals serving older adults. 

(5) Transportation to meet daily needs and to make accessible a broad 

-range of services should be provided so that older persons may realize 

their full potential. 

(6) Services for older adults should be coordinated so that all their needs 
can be served efficiently and effectively. 

(7) Information on all services for older citizens and advocacy for these 
services should be available in each county. 

(8) Increased employment opportunities for older adults should be made 
available. 

(9) Options in housing should be made available. 

(10) Planning for programs for older citizens should always be done in 
consultation with them. 

(11) The State should aid older people to help themselves and should 
encourage families in caring for their older members. (1979, c. 983, s. 
1.) 
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§ 143B-181.4. Responsibility for policy. 


Responsibility for developing policy to carry out the purpose of this Part is 
vested in the Secretary of the Department of Health and Human Services as 
provided in G.S. 143B-181.1 who may assign responsibility to the Assistant 
Secretary for Aging. The Assistant Secretary for Aging shall, at the request of 
the Secretary, be the bridge between the federal and local level and shall 
review policies that affect the well being of older people with the goal of 
providing a balance in State programs to meet the social welfare and health 
needs of the total population. Responsibilities may include: | 

(1) Serving as chief advocate for older adults; 

(2) Developing the State plan which will aid in the coordination of all 
programs for older people; val . 

(3) Providing information and research to identify gaps in existing ser- 
vices; ent ne 

(4) Promoting the development and expansion of services; 

(5) Evaluation of programs; | 

(6) Bringing together the public and private sectors to provide services for 
older people. (1979, c. 983, s. 1; 1997-448, s. 11A.118(a).) 


Part 14B. Long-Term Care. 


§ 143B-181.5. Long-term care policy. 


The North Carolina General Assembly finds that the aging of the population 
and advanced medical technology have resulted in a growing number of 
persons who require assistance. The primary resource for long-term care 
provision continues to be the family and friends. However, these traditional 
caregivers are increasingly employed outside the home. There is growing 
demand for improvement and expansion of home and community-based 
long-term care services to support and complement the services provided by 
these informal caregivers. | 

The North Carolina General Assembly further finds that the public interest 
would best be served by a broad array of long-term care services that support 
persons who need such services in the home or in the community whenever 
practicable and that. promote individual autonomy, dignity, and choice. 

The North Carolina General Assembly finds that as other long-term care 
options become more available, the relative need for institutional care will 
stabilize or decline relative to the growing aging population. The General 
Assembly recognizes, however, that institutional care will continue to be a 
critical part of the State’s long-term care options and that such services should 
promote individual dignity, autonomy, and a home-like environment. (1981, c. 
675, s. 1; 1995 (Reg. Sess., 1996), c. 583, s. 2.) 


Editor’s Note. — Session Laws 2001-424, 
ss. 21.9 (a) to (c), provide: “(a) The Department 
of Health and Human Services shall, in cooper- 
ation with other appropriate State and local 
agencies and representatives of consumer and 
provider organizations, develop a system that 
provides a continuum of long-term care for 
elderly and disabled individuals and their fam- 
ilies. The Department shall define the system 
of long-term care services to include: 

“(1) A structure and means for screening, 
assessment, and care management across set- 
tings of care; 


“(2) A process to determine outcome mea- 
sures for care; 

“(3) An integrated data system to track ex- 
penditures, consumer characteristics, and con- 
sumer outcomes; 

“(4) Relationships between the Department 
and the State’s universities to provide policy 
analysis and program evaluation support for 
the development of long-term care system re- 
forms; 

“(5) An implementation plan that addresses 
testing of models, reviewing existing models, 
evaluation of components, and steps needed to 
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achieve development of a coordinated system; 
and 

“(6) Provision for consumer, provider, and 
agency input into the system design and imple- 
mentation development. 

“(b) Notwithstanding Section 11.7A(a) of S.L. 
1999-237, as amended by Section 11.4(b) of S.L. 
2000-67, relating to a system for providing 
long-term continum of care for elderly and 
disabled individuals and their families, if non- 
State funds from within the Department can be 
identified, the Department may, with the ap- 
proval of the Office of State Budget and Man- 
agement, proceed to: 

“(1) Implement the initial phase of a compre- 
hensive data system that tracks long-term care 
expenditures, services, consumer profiles, and 
consumer preferences; and 

“(2) Develop a system of statewide long-term 
care services coordination and case manage- 
ment to minimize administrative costs, im- 
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prove access to services, and minimize obsta- 
cles to the delivery of long-term care services to 
people in need. 

“(c) Not later than April 15, 2002, the Depart- 
ment shall submit a progress report to the 
Senate Appropriations Committee on Health 
and Human Services, the House of Representa- 
tives Appropriations Subcommittee on Health 
and Human Services, and the North Carolina 
Study Commission on Aging, on the develop- 
ment of the system required under this section 
Is. 21.9 of Session Laws 2001-424].” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


§ 143B-181.6. Purpose and intent. 


It is the North Carolina General Assembly’s intent in the State’s develop- 
ment and implementation of long-term care policies that: 
(1) Long-term care services administered by the Department of Health 


(2) 


and Human Services and other State and local agencies shall include 
a balanced array of health, social, and supportive services that 
promote individual choice, dignity, and the highest practicable level of 
independence; 

Home and community-based services shall be developed, expanded, or 
maintained in order to meet the needs of consumers in the least 
confusing manner and based on the desires of the elderly and their 
families; 


(3) All services shall be responsive and appropriate to individual need and 


(4) 
6) 
(6) 


(7) 


shall be delivered through a seamless system that is flexible and 
responsive regardless of funding source; 

Services shall be available to all elderly who need them but targeted 
primarily to'the most frail, needy elderly; 

State and local agencies shall maximize the use of limited resources by 
establishing a fee system for persons who have the ability to pay; 
Institutional care shall be provided in such a manner and in such an 
environment as to promote maintenance or enhancement of the 
quality of life of each resident and timely discharge to a less restrictive 
care setting when appropriate; and 

State health planning for institutional bed supply shall take into 
account increased availability of other home and community-based 
services options. (1981, c. 675, ss. 1, 2; 1995 (Reg. Sess., 1996), c. 583, 
s. 2; 1997-443, s. 11A.118(a).) 


§§ 143B-181.7 through 143B-181.9: Repealed by Session Laws 1995 


(Regular Session, 1996), c. 583, s. 2. 


§ 143B-181.9A: Repealed by Session Laws 1995, c. 179, s. 1. 
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Part 14C. Respite Care Program. 


§ 143B-181.10. Respite care program established; eligibil- 
ity; services; administration; payment rates. 


(a) A respite care program is established to provide needed relief to 
caregivers of impaired adults who cannot be left alone because of mental or 
physical problems. | 

(b) Those eligible for respite care under the program established by this 
section are limited to those unpaid primary caregivers who are caring for 
people 60 years of age or older and their spouses, or those unpaid primary 
caregivers 60 years of age or older who are caring for persons 18 years of age 
or older, who require constant supervision and who cannot be left alone either 
because of memory impairment, physical immobility, or other problems that 
renders them unsafe alone. : 

(c) Respite care services provided by the programs established by this 
section may include: . | ed 

(1) Counseling and training in the caregiving role, including coping. 
mechanisms and behavior modification techniques; | 
(2) Counseling and accessing available local, regional, and State services; 
(3) Support group development and facilitation; 
(4) Assessment and care planning for the patient of the caregiver; 
(5) Attendance and companion services for the patient in order to provide » 
release time to the caregiver; 2 
(6) Personal care services, including meal preparation, for the patient: of 
the caregiver; : 
(7) Temporarily placing the person out of his home to provide the- 
caregiver total respite when the mental or physical stress on the 
caregiver necessitates this type of respite. 
An out of home placement is defined as placement in a hospital, skilled or 
intermediate nursing facility, adult care home, adult day health center, or 
adult day care center. Duration of the service period may extend beyond a year. 

(d) The respite care program established by this section shall be adminis- 
tered by the Division of Aging consistent with the policies and procedures of 
the Older Americans Act. The programs shall be coordinated with other 
appropriate Divisions in the Department of Health and Human Services, and 
with agencies and organizations concerned with the delivery of services to frail 
older adults and their unpaid caregivers. The Division shall choose respite care 
provider agencies in accordance with procedures outlined under the Older 
Americans Act and shall include the following criteria: documented capacity to 
provide care, adequacy of quality assurance, training, supervision, abuse 
prevention, complaint mechanisms, and cost. All funds allocated by the 
Division pursuant to this section shall be allocated on the same basis as 
funding under the Older Americans Act. 

(e) Funding for the Division of Aging to administer this program shall not 
exceed the percentage allowed for administration as provided in the Older 
Americans Act but shall not be less than that budgeted for administration in 
fiscal year 1988-89. 

(f) Unless prohibited by federal law, caregivers receiving respite care 
services through the program established by this section shall pay for some of 
the services on a sliding scale depending on their ability to pay. The Division 
of Aging, in consultation with the Councils of Governments in each region, 
shall specify rates of payment for the services. (1985 (Reg. Sess., 1986), c. 1014, 
s. 7.1; 1989, c. 500, s. 96(a); c..770, s. 63; 1991, c. 332, s. 1; 1995, ¢. 535, s. 34; 
1997-443, s. 11A.118(a); 1998-97, s. 1; 2000-50, s. 1.) 
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Effect of Amendments. — Session Laws from the end of the first sentence. This provi- 
1998-97, s.1, effective August 14, 1998, in the — sion had been due to expire on July 1, 2000. 
last paragraph in subsection (c), deleted “reim- However, Session Laws 2000-50, s. 1, deleted 
bursement rate for out of home placement” the July 1, 2000 expiration date. 


§§ 143B-181.11 through 143B-181.14: Reserved for future codifica- 


tion purposes. 


Part 14D. Long-Term Care Ombudsman Program. 


§ 143B-181.15. Long-Term Care Ombudsman Program/Of- 
fice; policy. 


The General Assembly finds that a significant number of older citizens of 
this State reside in long-term care facilities and are dependent on others to 
provide their care. It is the intent of the General Assembly to protect and 
improve the quality of care and life for residents through the establishment of 
a program to assist residents and providers in the resolution of complaints or 
common concerns, to promote community involvement and volunteerism in 
long-term care facilities, and to educate the public about the long-term care 
system. It is the further intent of the General Assembly that the Department 
of Health and Human Services, within available resources and pursuant to its 
duties under the Older Americans Act of 1965, as amended, 42 U.S.C. § 3001 
et seq., ensure that the quality of care and life for these residents is 
maintained, that necessary reports are made, and that, when necessary, 
corrective action is taken at the Department level. (1989,,c..403;,s..1;;1995, c. 
254, s. 1; 1997-443, s. 11A.118(a).) 


§ 143B-181.16. Long-Term Care Ombudsman Program/Of- 
fice; definition. 


Unless the content clearly requires otherwise, as used in this Article: 

(1) “Long-term care facility’ means any skilled nursing facility and 
intermediate care facility as defined in G.S. 131A-3(4) or any adult 
care home as defined in G.S. 131D-20(2). 

(2) “Resident” means any person who is receiving treatment or care in any 
long-term care facility. 

(3) “State Ombudsman” means the State Ombudsman as defined by the 
Older Americans Act of 1965, as amended, 42 U.S.C. § 3001 et seq., 
who carries out the duties and functions established by this Article. 

(4) “Regional Ombudsman” means a person employed by an Area Agency 

_ on Aging to carry out the functions of the Regional Ombudsman Office 
established by this Article. (1989, c. 403, s. 1; 1995, c. 254, s. 2; c. 535, 
s. 35.) 


Editor’s Note. — Section 131D-20(2), re- 
ferred to in this section, was repealed by Ses- 
sion Laws 1995, c. 535, s. 13. 


§ 143B-181.17. Office of State Long-Term Care Ombuds- 
man Program/Office; establishment. 


The Secretary of Department of Health and Human Services shall establish 
and maintain the Office of State Long-Term Ombudsman in the Division of 
Aging. The Office shall carry out the functions and duties required by the Older 
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Americans Act of 1965, as amended. This Office shall be headed by a State 
Ombudsman who is a person qualified by training and with experience in 
geriatrics and long-term care. The Attorney General shall provide legal staff 
and advice to this Office. (1989, c. 403, s. 1; 1997-4438, s. 11A.118(a).) 


§ 143B-181.18. Office of State Long-Term Care Ombuds- 
man Program/State Ombudsman duties. 


The State Ombudsman shall: 

(1) Promote community involvement with long-term care providers and 
residents of long-term care facilities and serve as lhaison between 
residents, residents’ families, facility personnel, and facility adminis- 
tration; 

(2) Supervise the Long-Term Care Program pursuant to rules adopted by 
the Secretary of the Department of Health and Human Services 
pursuant to G.S. 143B-10; 

(3) Certify regional ombudsmen. Certification requirements shall include 
an internship, training in the aging process, complaint resolution, 
long-term care issues, mediation techniques, recruitment and train- 
ing of volunteers, and relevant federal, State, and local laws, policies, 
and standards; 

(4) Attempt to resolve complaints made by or on behalf of individuals who 
are residents of long-term care facilities, which complaints relate to 
administrative action that may adversely affect the health, safety, or 
welfare of residents; 

(5) Provide training and technical assistance to regional ombudsmen; 

(6) Establish procedures for appropriate access by regional ombudsmen to 
long-term care facilities and residents’ records including procedures to 
protect the confidentiality of these records and to ensure that the 
identity of any complainant or resident will not be disclosed except as 
permitted under the Older Americans Act of 1965, as amended, 42 
U.S.C. § 3001 et seq.; 

(7) Analyze data relating to complaints and conditions in long-term care 
facilities to identify significant problems and recommend solutions; 

(8) Prepare an annual report containing data and findings regarding the 
types of problems experienced and complaints reported by residents 
as well as recommendations for resolutions of identified long-term 
care issues; 

(9) Prepare findings regarding public education and community involve- 
ment efforts and innovative programs being provided in long-term 
care facilities; and 

(10) Provide information to public agencies, and through the State Om- 
budsman, to legislators, and others regarding problems encountered 
by residents or providers as well as recommendations for resolution. 
(1989, c. 403, s. 1; 1995, c. 254, s. 3; 1997-443, s. 11A.118(a).) 


§ 143B-181.19. Office of Regional Long-Term Care Om- 
budsman; Regional Ombudsman; duties. 


(a) An Office of Regional Ombudsman Program shall be established in each 
of the Area Agencies on Aging, and shall be headed by a Regional Ombudsman 
who shall carry out the functions and duties of the Office. The Area Agency on 
Aging administration shall provide administrative supervision to each Re- 
gional Ombudsman. 

(b) Pursuant to policies and procedures established by the State Office of 
Long-Term Care Ombudsman, the Regional Ombudsman shall: 
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(1) Promote community involvement with long-term care facilities and 
residents of long-term care facilities and serve as a liaison between 
residents, residents’ families, facility personnel, and facility adminis- 
tration; 

(2) Receive and attempt to resolve complaints made by or on behalf of 
residents in long-term care facilities; 

(3) Collect data about the number and types of complaints handled; 

(4) Work with long-term care providers to resolve issues of common 
concern; 

(5) Work with long-term care providers to promote increased community 
involvement; 

(6) Offer assistance to long-term care providers in staff training regarding 
residents’ rights; 

(7) Report regularly to the office of State Ombudsman about the data 
collected and about the activities of the Regional Ombudsman; 

(8) Provide training and technical assistance to the community advisory 
committees; and 

(9) Provide information to the general public on long-term care issues. 
(1989, c. 403, s. 1.) 


§ 143B-181.20. State/Regional Long-Term Care Ombuds- 
man; authority to enter; cooperation of gov- 
ernment agencies; communication with resi- 
dents. 


(a) The State and Regional Ombudsman may enter any long-term care 
facility and may have reasonable access to any resident in the reasonable 
pursuit of his function. The Ombudsman may communicate privately and 
confidentially with residents of the facility individually or in groups. The 
Ombudsman shall have access to the patient records as permitted under the 
Older Americans Act of 1965, as amended, 42 U.S.C. § 3001 et seq., and under 
procedures established by the State Ombudsman pursuant to G.S. 1438B- 
181.18(6). Entry shall be conducted in a manner that will not significantly 
disrupt the provision of nursing or other care to residents and if the long-term 
care facility requires registration of all visitors entering the facility, then the 
State or Regional Ombudsman must also register. Any State or Regional 
Ombudsman who discloses any information obtained from the patient’s records 
except as permitted under the Older Americans Act of 1965, as amended, 42 
U.S.C. § 3001 et seq., is guilty of a Class 1 misdemeanor. 

(b) The State or Regional Ombudsman shall identify himself as such to the 
resident, and the resident has the right to refuse to communicate with the 
Ombudsman. 

(c) The resident has the right to participate in planning any course of action 
to be taken on his behalf by the State or Regional Ombudsman, and the 
resident has the right to approve or disapprove any proposed action to be taken 
on his behalf by the Ombudsman. 

(d) The State or Regional Ombudsman shall meet with the facility admin- 
istrator or person in charge before any action is taken to allow the facility the 
opportunity to respond, provide additional information, or take appropriate 
action to resolve the concern. 

(e) The State and Regional Ombudsman may obtain from any government 
agency, and this agency shall provide, that cooperation, assistance, services, 
data, and access to files and records that will enable the Ombudsman to 
properly perform his duties and exercise his powers, provided this information 
is not privileged by law. 
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(f) If the subject of the complaint involves suspected abuse, neglect, or 
exploitation, the State or Regional Ombudsman shall notify the county 
department of social services’ Adult Protection Services section of the county 
department of social services, pursuant to Article 6 of Chapter 108A of the 
General Statutes. (1989, c. 403, s. 1; 19938, c. 539, s. 1038; 1994, Ex. Sess., c. 24, 
s. 14(c); 1995, c. 254, s. 4.) 


§ 148B-181.21. State/Regional Long-Term Care Ombuds- 
man; resolution of complaints. 


(a) Following receipt of a complaint, the State or Regional Ombudsman 
shall attempt to resolve the complaint using, whenever possible, informal 
technique of mediation, conciliation, and persuasion. 

(b) Complaints or.conditions adversely affecting residents of long-term care 
facilities that cannot be resolved in the manner described in subsection (a) of 
this section shall be referred by the State or Regional Ombudsman to the 
appropriate licensure agency pursuant to G.S. 131E-100 through 131E-110 
and G.S. 131D-2. (1989, c. 403, s. 1.) 


§ 143B-181.22. State/Regional Long-Term Care Ombuds- 
man; confidentiality. 


The identity of any complainant, resident on whose behalf a complaint is 
made, or any individual providing information on behalf of the resident or 
complainant relevant to the attempted resolution of the complaint along with 
the information produced by the process of complaint resolution is confidential 
and shall be disclosed only as permitted under the Older Americans Act of 
1965, as amended, 42 U.S.C. § 3001 et seq. (1989, c. 403, s. 1; 1995, c. 254, s. 
5.) 


§ 143B-181.23. State/Regional Long-Term Care Ombuds- 
man; prohibition of retaliation. 


No person shall discriminate or retaliate in any manner against any resident 
or relative or guardian of a resident, any employee of a long-term care facility, 
or any other person because of the making of a complaint or providing of 
information in good faith to the State Ombudsman or Regional Ombudsman. 
(1989, c: 403,s. 1.) 


§ 143B-181.24. Office of State/Regional Long-Term Care 
Ombudsman; immunity from liability. 


No representative of the Office shall be liable for good faith performance of 
official duties. (1989, c. 403, s. 1.) 


§ 143B-181.25. Office of State/Regional Long-Term Care 
Ombudsman; penalty for willful interference. 

Willful or unnecessary obstruction with the State or Regional Long-Term 
Care Ombudsman in the performance of his official duties is a Class 1 


CE eee (1989, c. 403, s. 1; 1993, c. 539, s. 1039; 1994, Ex. Sess., c. 24, s. 
©) 
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§§ 143B-181.26 through 143B-181.49: Reserved for future codifica- 


tion purposes. 


Part 14E. Standards for Alzheimer’s Special Care Units. 


§§ 143B-181.50 through 143B-181.54: Repealed by Session Laws 
1999-334, s. 3.11, effective July 22, 1999. 


Editor’s Note. — Former §§ 143B-181.53 
and 143B-181.54 had been reserved for future 
codification purposes. 


Part 14F. Senior Tar Heel Legislature. 


§ 143B-181.55. Creation, membership, meetings, organiza- 
tion, and adoption of measures. 


“aad There is created the North Carolina Senior Tar Heel Legislature. It 
shall: 
(1) Provide information and education to senior citizens on the legislative 
process and matters being considered by the General Assembly; 
(2) Promote citizen involvement and advocacy concerning aging issues 
before the General Assembly; and 
(3) Assess the legislative needs of older citizens by convening a forum 
modeled after the General Assembly. 

(b) The delegates to the Senior Tar Heel Legislature shall be age 60 or over 
and shall be duly selected pursuant to procedures developed by the Depart- 
ment of Health and Human Services, Division of Aging, and approved by the 
Secretary of the Department in consultation with senior citizens advocacy 
groups who have given written notice to the Division of Aging that they desire 
to be consulted. The Senior Tar Heel Legislative Session shall be organized and 
coordinated by the Division with Area Agencies on Aging organizing the local 
election procedures and other related matters. At the conclusion of each 
session, the Senior Tar Heel Legislature shall make a report of that session’s 
proceedings and recommendations to the General Assembly. Delegates to the 
Senior Tar Heel Legislature shall be from each county. 

(c) The Senior Tar Heel Legislature is authorized to meet one day in March 
of every year beginning in 1994 but shall hold its first session no later than 
August 1993. The sessions shall be held in the State Capitol or in a building to 
be selected by the Governor or the Governor’s designee. The Senior Tar Heel 
Legislature is authorized to adopt bylaws to govern its internal procedures and 
is authorized to adopt such recommendations as it deems appropriate to 
present to the General Assembly for consideration. 

(d) A report of the proceedings of each session of the Senior Tar Heel 
Legislature shall be presented to the next Regular Session of the North 
Carolina General Assembly. (1998, c. 503, s. 1; 1997-443, s. 11A.118(a).) 


Part 15. Mental Health Advisory Council. 


§§ 143B-182, 143B-183: Repealed by Session Laws 1981, c. 51, s. 13. 
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Part 16. Governor’s Council on Employment of the 
7 Handicapped. 


(Transferred. | 


Editor’s Note. — Part 16 of this Article was 
transferred to Article 9, Part 16, and subse- 
quently repealed. 


Part 16A. North Carolina Arthritis Program Committee. 


§§ 143B-184, 143B-185: Repealed by Session Laws 1985 ee Sess., 
1986), c. 1028, s. 28. 


Part 17. Governor’s Advocacy Council on Children and Youth. 


§§ 143B-186, 143B-187: Transferred to §§ 143B-414, 143B-415 by Ses- 
sion Laws 1977, c. 872, s. 6. 


Part 18. Council on Sickle Cell Syndrome. 


§§ 143B-188 through 143B-190: Recodified as §§ 130A-131 through 
130A-131.2 by Session Laws 1989, c. 727, s. 179. 


§§ 143B-191 through 143B-196: Repealed by Session Laws 1987, c. 
822) sia bs, 


Cross References. — As to the Sickle Cell Council on Sickle Cell Syndrome, see § 130A- 
Program, see §§ 130A-129, 130A-130.As tothe 131 et seq. 


Part 19. Commission for Human Skills and Resource 
Development. 


§§ 143B-197 through 143B-201: Repealed by Session Laws 1979, c. 
504, s. 10. 


§§ 143B-202, 143B-203: Repealed by Session Laws 1989, c. 727, s. 181. 
Part 20. Commission of Anatomy. 


§§ 143B-204 through 143B-206: Recodified as §§ 130A-33.30 
through 130A-33.32 by Session Laws 1989, c. 727, s. 182(a). 


Part 21. Youth Services Advisory Committee. 


§§ 143B-207, 143B-208: Repealed by Session Laws 1981, c. 50, s.,7. 
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Part 22. Human Tissue Advisory Council. 
§ 143B-209: Repealed by Session Laws 1983, c. 891, s. 16. 
Part 23. North Carolina Drug Commission. 


§§ 1438B-210 through 143B-212: Repealed by Session Laws 1981, c. 
oO, BT. 


Part 24. North Carolina Council for the Hearing Impaired. 


§§ 143B-213 through 143B-216.5B: Repealed by Session Laws 1989, 
Cr Oud, Sal, 


Cross References. — As to the Council for Services for the Deaf and the Hard of Hearing, 
the Deaf and Hard of Hearing and Division of see § 143B-216.30 et seq. 


Part 25. Nutrition Advisory Committee. 


§§ 143B-216.6, 143B-216.7: Repealed by Session Laws 1979, c. 504, s. 
| 13. 


Part 26. Governor’s Council on Physical Fitness and Health. 


§§ 143B-216.8, 143B-216.9: Recodified as §§ 130A-33.40, 130A-33.41 
by Session Laws 1989, c. 727, s. 186. 


Part 27. Governor’s Waste Management Board. 


§§ 143B-216.10 through 143B-216.15: Recodified as §§ 143B- 
285.10 through 143B-285.15 by Session Laws 1989, c. 727, s. 
189. 


§§ 143B-216.16 through 143B-216.19: Reserved for future codifica- 


tion purposes. 


Part 28. North Carolina Council on the Holocaust. 


§ 143B-216.20. North Carolina Council on the Holocaust; 
creation; purpose. 


There is hereby created the North Carolina Council on the Holocaust. The 
purpose of the Council is to prevent future atrocities similar to the systematic 
program of genocide of six million Jews and others by the Nazis. This purpose 
shall be accomplished by developing a program of education and observance of 
the Holocaust. (1985, c. 757, s. 81(a).) 


185 


§143B-216.21 CH. 143B. EXECUTIVE ORGANIZATION §143B-216.30 


§ 143B-216.21. Membership; selection; quorum. 


The Council shall consist of 24 members, six appointed by the Governor, six 
appointed by the President Pro Tempore of the Senate, six appointed by the 
Speaker of the House of Representatives, and six appointed by the other 18 
members. Members shall be appointed in 1985 for two-year terms to begin July 
1, 1985. In 1987 and biennially thereafter, successors shall be appointed for 
two-year terms. The six at-large appointments shall be made by the Council at 
its first meeting after July 1 of each odd-numbered year. To be eligible for 
appointment as an at-large member, a person must either be a survivor of the 
Holocaust or a first-generation lineal descendant of such person. A majority of 
the members shall constitute a quorum for the transaction of business. (1985, 
c. 757, 8. 81a); 1989, 'c. 47; 1995;*c? 4907s723.) 


§ 143B-216.22. Expenses. 


The members of the Council shall be compensated and reimbursed for their 
expenses in accordance with G.S. 138-5. (1985, c. 757, s. 81(a).) 


§ 143B-216.23. Assistance. 


The Secretary may arrange for clerical or other assistance required by the 
Council. (1985, c. 757, s. 81(a).) 


§8§ 143B-216.24 through 143B-216.29: Reserved for future codifica- 


tion purposes. 


Part 29. Council for the Deaf and the Hard of Hearing; Division 
of Services for the Deaf and the Hard of Hearing. 


§ 143B-216.30. Definitions. 


eae popes: definitions shall apply throughout this Part unless otherwise 
specified: 

(1) “Council” means the Council for the Deaf and the Hard of Hearing of 
the Department of Health and Human Services. 

(2) “Deaf” means the inability to hear and/or understand oral communi- 
cation, with or without assistance of amplification devices. 

(3) “Division” means the Division of Services for the Deaf and the Hard of 
Hearing of the Department of Health and Human Services. 

(4) “Hard of hearing” means permanent hearing loss which is severe 
enough to necessitate the use of amplification devices to hear oral 
communication. 

(5) “Ring signaling device” means a mechanism such as a flashing light 
which visually indicates that a communication ‘is being received 
through a telephone line. This phrase also means mechanisms such as 
adjustable volume ringers and buzzers which audibly and loudly 
indicate an incoming telephone communication. 

(6) pepere impaired” means permanent loss of oral communication 
ability. 

(7) “Telecommunications device” or “TDD” means a keyboard mechanism 
attached to or in place of a standard telephone by some coupling 
device, used to transmit or receive signals through telephone lines. 

(8) “Volume control handset” means a telephone handset or other tele- 
phone listening device which has an adjustable control for increasing 
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the volume of the sound being produced by the telephone receiving 
unit. (1989, c. 533, s. 2; 1997-443, s. 11A4.118(a).) 


§ 143B-216.31. Council for the Deaf and the Hard of Hear- 
ing — creation and duties. 


There is hereby created the Council for the Deaf and the Hard of Hearing of 
the Department of Health and Human Services. The Council shall have duties 
including the following: 

(1) To make recommendations to the Secretary of the Department of 
Health and Human Services regarding improvement of human ser- 
vices to the deaf and the hard of hearing; 

(2) To study ways to promote public understanding of the problems of the 
deaf and the hard of hearing and to consider the need for new State 
programs concerning deafness; 

(3) To advise the Secretary of the Department of Health and Human 
Services in the preparation of a plan describing the quality, extent and 
scope of services provided or to be provided, to deaf and hard of 
hearing persons in this State; 

(4) To study any State programs that provide educational services for deaf 
and hard of hearing persons and to advise the Secretary of the 
Department of Health and Human Services and the Superintendent 
of Public Instruction concerning coordination of these programs to 
prevent duplication of services; and 

(5) To advise and make recommendations to the Secretary of the Depart- 
ment of Health and Human Services upon any matter as requested by 
the Secretary. (1989, c. 533, s. 2; 1997-443, s. 11A.118(a).) 


§ 143B-216.32. Council for the Deaf and the Hard of Hear- 
ing — membership; quorum; compensation. 


(a) The Council for the Deaf and the Hard of Hearing shall consist of 25 
members. Fifteen members shall be members appointed by the Governor. 
Three members appointed by the Governor shall be persons who are deaf and 
three members shall be persons who are hard of hearing. One appointment 
shall be an educator who trains deaf education teachers and one appointment 
shall be an audiologist licensed under Article 22 of Chapter 90 of the General 
Statutes. Three appointments shall be parents of deaf or hard of hearing 
children including one parent of a student in a residential school; one parent 
of a student in a preschool program; and one parent of a student in a 
mainstream education program, with at least one parent coming from each 
region of the North Carolina schools for the deaf regions. One member 
appointed by the Governor shall be recommended by the President of the 
North Carolina Association of the Deaf; one member shall be recommended by 
the President of the North Carolina Pediatric Society; one member shall be 
recommended by the President of the North Carolina Registry of Interpreters 
for the Deaf; and one member shall be nominated by the Superintendent of 
Public Instruction. Two members shall be appointed from the House of 
Representatives by the Speaker of the House of Representatives and two 
members shall be appointed from the Senate by the President Pro Tempore of 
the Senate. The Secretary of Health and Human Services shall appoint six 
members as follows: one from the Division of Vocational Rehabilitation, one 
from the Division of Aging, one from the Division of Mental Health, Develop- 
mental Disabilities, and Substance Abuse Services, one from the Division of 
Social Services, one from a North Carolina Chapter of SHHH (Self Help for the 
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Hard of Hearing), and one from SPEAK (Statewide Parents’ Education and 
Advocacy for Kids). - | 

(b) The terms of the initia! members of the Council shall commence July 1, 
1989. In his initial appointments, the Governor shall designate four members 
who shall serve terms of five years, four who shall serve terms of four years, 
four who shall serve terms of three years, and three who shall serve terms of 
two years. After the initial appointees’ terms have expired, all members shall 
be appointed for a term of four years. No member appointed by the Governor 
shall serve more than two successive terms. 

Any appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

(c) The chairman of the Council shall be designated by the Secretary of the 
Department of Health and Human Services from the Council members. The 
chairman shall hold this office for not more than four years. ) 

(d) The Council shall meet quarterly and at other times at the call of the 
chairman. A majority of the Council shall constitute a quorum. 

(e) Council members shall be reimbursed for expenses incurred in the 
performance of their duties in accordance with G.S. 138-5. 

(f) The Secretary of the Department of Health and Human Services shall 
provide clerical'and other assistance as needed. (1989, c. 533, s. 2; 1998, c. 551, 
s. 1; 1997-443, s. 11A.118(a); 2001-424, s. 21.81(d); 2001-486, s. 2.14.) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Acts of 2001.’” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 21.81(d), effective July 1, 2001, in 
the fifth sentence of subsection (a), substituted 


“at least one parent” for “each parent” and 
substituted “each region of the North Carolina” 
for “a different region of the three North Caro- 
lina.” 

Session Laws 2001-486, s. 2.14, effective De- 
cember 16, 2001, in subsection (a), substituted 
“25” for “23” in the first sentence, and twice 
substituted “two members” for “one member” in 
the seventh sentence. 


§ 143B-216.33. Division of Services for the Deaf and the 
Hard of Hearing — creation, powers and du- 


ties. 


(a) There is hereby created within the Department of Health and Human 
Services, the Division of Services for the Deaf and the Hard of Hearing. The 
Division shall have the powers and duties including the following: 

(1) To review existing programs for persons who are deaf or hard of 
hearing in the State, and make recommendations to the Secretary of 
the Department of Health and Human Services and to the Superin- 
tendent of the Department of Public Instruction for improvements to 


such programs; 


(2) Repealed by Session Laws 1999-237, s. 11.4(b), effective July 1, 1999. 

(3) To provide a network of resource centers for local access to services 
such as interpreters, information and referral, telephone relay, and 
advocacy for persons who are deaf or hard of hearing; 

(4) To collect, study, maintain, publish and disseminate information 
relative to all aspects of deafness; 

(5) To promote public awareness of the needs of, resources and opportu- 
nities available to persons who are deaf or hard of hearing; 

(6) To provide technical assistance to agencies and organizations in the 
development of services to persons who are deaf or hard of hearing; 

(7) To administer the Telecommunications Program for the Deaf pursuant 


to G.S. 143B-216.34; and 
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(8) To establish training and evaluation standards for determination of 
competency of individuals serving as interpreters for persons who are 
deaf or hard of hearing. 

(b) The Division shall function under the authority of the Department of 
Health and Human Services and the Secretary of the Department of Health 
and Human Services as provided in the Executive Organization Act of 1973 
and shall perform such other duties as are assigned by the Secretary. 

(c) The Department of Health and Human Services may receive moneys 
from any source, including federal funds, gifts, grants and bequests which 
shall be expended for the purposes designated in this Part. Gifts and bequests 
received shall be deposited in a trust fund with the State Treasurer who shall 
hold them in trust in a separate account in the name of the Division. The cash 
balance of this account may be pooled for investment purposes, but investment 
earnings shall be credited pro rata to this participating account. Moneys 
deposited with the State Treasurer in the trust fund account pursuant to this 
subsection, and investment earnings thereon, are available for expenditure 
without further authorization from the General Assembly. Such funds shall be 
administered by the Division under the direction of the director and fiscal 
officer of the Division and will be subject to audits normally conducted with the 
agency. 

(d) The Secretary of the Department of Health and Human Services shall 
adopt rules to implement this Part. (1989, c. 533, s. 2; 1997-443, s. 11A.118(a); 
1999-237, s. 11.4(b).) 


Editor’s Note. — The Telecommunications 1999-237, s. 11.4(b), effective July 1, 1999, 


Program for the Deaf, referred to in subdivision 
(a)(7), is apparently the same as the communi- 
cation services program established in § 143B- 
216.34. 

Effect of Amendments. — Session Laws 


repealed subdivision (a)(2), pertaining to pro- 
viding comprehensive residential and nonresi- 
dential educational program services for per- 
sons who are deaf or hard of hearing, aged birth 
to 21 years of age. 


§ 143B-216.34. Division of Services for the Deaf and the 
Hard of Hearing — communication services 
program established. 


(a) There is established a communications services program for the deaf, 
hard of hearing, and speech impaired to be developed, administered, and 
implemented by the Division of Services for the Deaf and the Hard of Hearing. 

b) The Division shall develop rules to implement a schedule for the 
purchase and distribution of the telecommunications devices and equipment 
necessary to implement the communications services program. The Division 
shall establish by rule performance standards for TDDs, ring signaling 
devices, and volume control handsets. The Division shall select equipment to 
be purchased for distribution to qualifying recipients. The equipment dis- 
cussed in this section shall be subleased at no cost to qualifying recipients for 
a period of time not exceeding five years. Nothing herein shall be construed to 
prevent the renewal of any lease previously executed with a qualified recipient. 

(c) The central communications office of each county sheriff's department 
shall purchase and continually operate at least one TDD. The central commu- 
nications office of each police department and firefighting agency in munici- 
palities with a population of 25,000 to 250,000 shall purchase and continually 
operate at least one TDD. The central communications office of each police 
department and firefighting agency in municipalities with a population ex- 
ceeding 250,000 persons shall purchase and continually operate at least two 
TDDs. 

At least one hospital in each county shall purchase and continually operate 
at least one TDD. 
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Each 911 emergency number system and each agency receiving automati- 
cally routed calls through a 911 emergency system shall purchase and 
continually operate at least one TDD. 

(d) Each public safety office, health care provider, and 911 emergency 
number system required to obtain a TDD pursuant to this section shall 
continually operate and staff such equipment on a 24-hour basis as follows: 

(1) Offices and organizations required to purchase TDDs pursuant to this 
section may buy such equipment from the Division, or from private 
vendors who can supply devices identical to or compatible with those 
selected by the Division at a lower price than the Division offers. 

(2) The purchase price imposed on such offices and organizations by the 
Division shall not exceed the actual per unit cost including shipping 
and storage charges. (1989, c. 533, s. 2.) 


§§ 143B-216.35 through 143B-216.39: Reserved for future codifica- 


tion purposes. 


Part 30. State Schools for Hearing-impaired Children. 


§ 143B-216.40. Establishment; operations. 


There are established, and there shall be maintained, the following schools 
for the deaf: the Eastern North Carolina School for the Deaf at Wilson (K-12) 
and the North Carolina School for the Deaf at Morganton (K-12). The 
Department of Health and Human Services shall be responsible for the 
operation and maintenance of the schools. 

The Board of Directors of the North Carolina Schools for the Deaf shall 
advise the Department and shall adopt rules and regulations concerning the 
schools as provided in G.S. 115C-124 and 148B-173. (1891, c. 399, s. 1; Rev., s. 
4202; 1915, c. 14; C.S., s. 5888; 1957, c. 14383; 1963, c. 448, s. 28; 1969, c. 1279; 
1971, '¢. 100071973;5'c° 4767s; 165; 1981" c: 423¥s. 1; ¢/ 635, 5: 27199 7218s= 12: 
1997-443, s. 11A.118(a); 2001-424, s. 21.81(b).) 


Editor’s Note. — Section 115C-124 referred 
to above has been recodified as 143B-216.41. 

Section 143B-173, referred to in this section, 
was repealed by Session Laws 1989, c. 533, s. 3. 

This Part is former Part 7 of Article 9 of 
Chapter 115C, as rewritten and recodified by 
Session Laws 1997-18, s. 12, effective April 11, 
1997. Where appropriate, the historical cita- 
tions to the sections in the former Part have 
been added to corresponding sections in the 
Chapter as rewritten and recodified. 

Session Laws 2001-424, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001.’” 

Session Laws 2001-424, 5. 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 21.81(b), effective July 1, 2001, 
deleted “the Central North Carolina School for 
the Deaf at Greensboro (K-8)” following “Wilson 
(K-12)” in the first sentence of the first para- 
graph. 


30,0) deve: a 


§ 143B-216.41. Pupils admitted; education. 


The Department of Health and Human Services shall according to such 
reasonable regulations as the Board of Directors may prescribe, on application, 
receive into the schools for the purposes of education all deaf children resident 
of the State who are from age five through age 20 years: Provided, that the 
Department of Health and Human Services may admit students who are not 
within the age limits set forth above when in its judgment, such admission will 
be in the best interests of the applicant and the facilities of the school permit 
such admission. Only those who are bona fide citizens or residents of North 
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Carolina shall be eligible to and entitled to receive free tuition and mainte- 
nance. The Department may fix charges and the Board of Directors may 
prescribe rules whereby nonresident deaf children may be admitted, but in no 
event shall the admission of nonresidents in any way prevent the attendance 
of any eligible deaf child, resident of North Carolina. The Department shall 
provide for the instruction of all pupils in the branches of study now prescribed 
by law for the public schools of the State and in such other branches as may be 
of special benefit to the deaf. 

The Department shall encourage the State to provide the classrooms with 
modern auditory training equipment, audiovisual media equipment, and any 
other special equipment to provide the best educational conditions for the deaf. 
The Department shall provide a teacher training program in the State. The 
Department shall provide for a comprehensive vocational and technical 
training program for boys and girls as may be useful to them in making 
themselves self-supporting. (1961, c. 968; 1963, c. 448, s. 28; 1969, c. 1279; 
1971, c. 1000; 1973, c. 476, s. 165; 1981, c. 423, s. 1; 1983 (Reg. Sess., 1984), c. 
1034, s. 23; 1985, c. 780, s. 3; 1997-18, s. 12; 1997-443, s. 11A.118(a).) 


§ 143B-216.42. Free textbooks and State purchase and 
rental system. 


The Schools for the Deaf shall have the right and privilege of participating 
in the distribution of free textbooks and in the purchase and rental system 
operated by the State of North Carolina in the same manner as any other 
public school in the State. (1948, c. 205; 1963, c. 448, s. 28; 1971, c. 1000; 1981, 
c. 423, s. 1; 1997-18, s. 12.) 


§ 143B-216.43. Agreements with local governing authori- 
ties. 


The Department is authorized to make such agreements with the governing 
authority of any municipality, or of any county, as may be mutually agreed 
upon, to promote convenience and economy for joint water supply, lighted 
areas, use of sewage facilities, or any other utilities or facilities that may be 
necessary and as may be agreed upon. (1891, c. 399, ss. 8-10; Rev., s. 4205; C.S., 
S. Dove; 1963, c. 448, s. 28; 1971, c. 1000; 1973, c. 476, s.. 165; 1981, c. 423, s. 
1; 4997-18, s. 12.) 


§ 143B-216.44. Fees for athletic programs; appeal. 


The Secretary of Health and Human Services may establish by regulation 
fees not to exceed one hundred dollars ($100.00) per year to support the 
athletic program and after school student activities and an appeal process 
under Chapter 150B by which a student unable to pay may prove that he is 
unable to pay and be relieved of the fee. (1981, c. 562, s. 3; c. 912, s. 2; 1987, c. 
827, s. 1; 1997-443, s. 11A.118(a).) 


Editor’s Note. — This section was enacted 1981, c. 912, s. 2, and recodified as § 143B- 
as § 115-343 by Session Laws 1981, c. 562,s.3; 216.44 by 1997-18, s. 12. 
recodified as § 115C-126.1 by Session Laws 


OPINIONS OF ATTORNEY GENERAL 


Student activity fees, which are assessed _suant to this section, are “State funds” and are 
from students of the Schools for the Deaf pur- subject to the fiscal control of the Executive 
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Budget Act. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 
of Human Resources, 56 N.C.A.G. 10 (1986). 


§§ 143B-216.45 through 143B-216.49: Reserved for future codifica- 


tion purposes. 


Part 31. Office of the Internal Auditor. 


§ 1438B-216.50. Department of Health and Human Ser- 
vices; office of the Internal Auditor. 


(a) The office of Internal Auditor is established in the Department of Health 
and Human Services. The office of the Internal Auditor shall provide indepen- 
dent reviews and analyses of various functions and programs within the 
Department that will provide management information to promote account- 
ability, integrity, and efficiency within the Department. 

(b) It shall be the duty and responsibility of the Internal Auditor to: 

(1) Advise in the development of performance measures, standards, and 
procedures for the evaluation of the Department; 

(2) Assess the reliability and validity of performance measures and the 
information provided by the Department on performance measures 
and standards and make recommendations for improvement, if nec- 
essary; 

(3) Review the actions taken by the Department of Health and Human 
Services to improve program performance and meet program stan- 
dards and make recommendations for improvement, if necessary; 

(4) Provide direction for, supervise, and coordinate audits, investigations, 
and management reviews relating to programs and operations of the 
Department; 

(5) Conduct independent analysis of programs carried out or financed by 
the Department of Health and Human Services for the purpose of 
promoting economy and efficiency in the administration of, or. pre- 
venting and detecting waste, management, misconduct, fraud and 
abuse in its programs and operations; 

(6) Keep the Secretary of the Department of Health and Human Services 
informed concerning fraud, abuses, and deficiencies relating to pro- 
grams and operations administered or financed by the Department of 
Health and Human Services, recommend corrective action concerning 
fraud, abuses, and deficiencies, and report on the progress made in 
implementing corrective action; 

(7) Ensure effective coordination and cooperation between the State 
Auditor, federal auditors, and other governmental bodies with a view 
toward avoiding duplication; and | 

(8) Ensure that an appropriate balance is maintained between audit, 
investigative, and other accountability activities. 

(c) The Internal Auditor shall be appointed by the Secretary. The Internal 
Auditor shall be appointed without regard to political affiliation. 

(d) The Internal Auditor shall report to an official designated by the 
Secretary. , 

(e) The Internal Auditor shall have access to any records, data, or other 
information of the Department the Internal Auditor believes necessary to carry 
out the Internal Auditor’s duties. (1997-443, s. 12.21(c).) 
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Editor’s Note. — Session Laws 1997-443, s. 
12.35, made this Part effective August 28, 1997. 

Session Laws 1997-443, s. 12.21(d), provides: 
“The Department of Justice and the Depart- 
ment of Health and Human Services shall im- 
mediately proceed with the implementation of 
this section, including proceeding with all ac- 


ART. 3. HEALTH AND HUMAN SERVICES 


§143B-216.51 


Session Laws 1997-4438, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 


tions necessary to establish a State Law En- 
forcement Bureau (SLEB) program for food 
stamps in the State.” 


§ 143B-216.51. Department of Health and Human Services 
Seat of the Internal Auditor; Department au- 
its. 


(a) To ensure that Department audits are performed in accordance with 
applicable auditing standards, the Internal Auditor shall possess the following 
qualifications: 

(1) A bachelors degree from an accredited college or university with a 
major in accounting, or with a major in business which includes five 
courses in accounting, and five years’ experience as an internal 
auditor or independent postauditor, electronic data processing audi- 
tor, accountant, or any combination thereof. The experience shall, at a 
minimum, consist of audits of units of government or private business 
enterprises operating for profit or not for profit; 

(2) A masters degree in accounting, business administration, or public 
administration from an accredited college or university and four years 
of experience as required in subdivision (1) of this subsection; or 

(3) A certified public accountant license issued pursuant to law or a 
certified internal audit certificate issued by the Institute of Internal 
Auditors or earned by examination, and four years’ experience as 
required in subdivision (1) of this subsection. 

The Internal Auditor shall, to the extent both necessary and practicable, 
include on the Internal Auditor’s staff individuals with electronic data process- 
ing auditing experience. 

(b) In carrying out the auditing duties and responsibilities of this Part, the 
Internal Auditor shall review and evaluate internal controls necessary to 
ensure the fiscal accountability of the Department. The Internal Auditor shall 
conduct financial, compliance, electronic data processing, and performance 
audits of the Department and prepare audit reports of findings. The scope and 
assignment of the audits shall be determined by the Internal Auditor; however, 
the Secretary may at any time direct the Internal Auditor to perform an audit 
of a special program, function, or organizational unit. The performance of the 
audit shall be under the direction of the Internal Audit. 

(c) Audits undertaken pursuant to this Part shall be conducted in accor- 
dance with auditing standards prescribed by the State Auditor. All audit 
reports issued by internal audit staff shall include a statement that the audit 
was conducted pursuant to these standards. 

(d) The Internal Auditor shall maintain, for 10 years, a complete file of all 
audit reports and reports of other examinations, investigations, surveys, and 
reviews issued under the Internal Auditor’s authority. Audit work papers and 
other evidence and related supportive material directly pertaining to the work 
of his office shall be retained according to an agreement between the Internal 
Auditor and State Archives. To promote cooperation and avoid unnecessary 
duplication of audit effort, audit work papers related to issued audit reports 
shall be, unless otherwise prohibited by law, made available for inspection by 
duly authorized representatives of the State and federal governments in 
connection with some matter officially before them. Except as otherwise 
provided in this subsection, or upon subpoena issued by a duly authorized 
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court or court official, audit work papers shall be kept confidential. Audit 
reports shall be public records to the extent that they do not include 
information which, under State laws, is confidential and exempt from Chapter 
132 of the General Statutes or would compromise the security systems of the 
Department. | 

(e) The Internal Auditor shall submit the final report to the Secretary. 

(f) The State Auditor shall review a sample of the Department’s internal 
audit reports and related work papers when determined by the State Auditor 
that, when conducting audits, it would be efficient to consider the work of the 
Internal Auditor. If the State Auditor finds deficiencies in the work of the 
Internal Auditor, the State Auditor shall include a statement of these findings 
in the audit report of the Department. The office of the Internal Auditor will 
cause to be made an external quality control review at least once every three 
years by a qualified organization not affiliated with the office of the Internal 
Auditor. The external quality review should determine whether the Depart- 
ment’s internal quality control system is in place and operating effectively to 
provide reasonable assurance that established policies and procedures and 
applicable audit standards are being followed. 

(g) The Internal Auditor shall monitor the implementation of the Depart- 
ment’s response to any audit of the Department conducted by the State Auditor 
pursuant to law. No later than six months after the State Auditor publishes a 
report of the audit of the Department, the Internal Auditor shall report to the 
Secretary on the status of corrective actions taken. A copy of the report shall be 
filed with the Joint Legislative Commission on Governmental Operations. 

(h) The Internal Auditor shall develop long-term and annual audit plans 
based on the findings of periodic risk assessments. The plan, where appropri- 
ate, should include postaudit samplings of payments and accounts. The plan 
shall show the individual audits to be conducted during each year and related 
resources to be devoted to the respective audits. The State Controller may 
utilize audits performed by the Internal Auditor. The plan shall be submitted 
to the Secretary for approval. A copy of the approved plan shall be submitted 
to the State Auditor. (1997-443, s. 12.21(c).) 


ARTICLE 4. 


Department of Revenue. 
Part 1. General Provisions. 


§ 143B-217. Department of Revenue — creation. 


There is hereby recreated and reestablished a department to be known as 
the “Department of Revenue” with the organization, duties, functions, and 
powers defined in the Executive Organization Act of 1973. (1973, c. 476, s. 184.) 


§ 143B-218. Department of Revenue — duties. 


It shall be the duty of the Department to collect and account for the State’s 
tax funds, to insure uniformity of administration of the tax laws and regula- 
tions, to conduct research on revenue matters, and to exercise general and 
specific supervision over the valuation and taxation of property throughout the 
State. (1973, c. 476, s. 185; 1981, c. 859, s. 81; c. 1127, s. 53.) 
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§ 143B-218.1: Recodified as § 105-256(a)(6) by Session Laws 2001-414, s. 
25, effective September 14, 2001. 


§ 143B-219. Department of Revenue — functions. 


(a) The functions of the Department of Revenue shall comprise, except as 
otherwise expressly provided by the Executive Organization Act of 1973 or by 
the Constitution of North Carolina, all executive functions of the State in 
relation to revenue collection, tax research, tax settlement, and property tax 
supervision including those prescribed powers, duties and functions enumer- 
ated in Article 16 of Chapter 143A of the General Statutes of this State. 

(b) All functions, powers, duties, and obligations heretofore vested in any 
agency enumerated in Article 16 of Chapter 143A of the General Statutes are 
hereby transferred to and vested in the Department of Revenue, except as 
otherwise provided by the Executive Organization Act of 1973. They shall 
include, by way of extension and not of limitation, the functions of: 

(1) The Commissioner and Department of Revenue, 

(2) The Department of Tax Research, and 

(3) The State Board of Assessment. (1978, c. 476, s. 186; 1981, c. 859, s. 82; 
Geel 2.0. 8 tb3.) 


Editor’s Note. — Article 16 of Chapter repealed. For present provisions as to the De- 
143A, referred to in this section, has been partment of Revenue, see § 143B-217 et seq. 


CASE NOTES 


Among the duties and obligations of the 295 (1991), cert. denied, 504 U.S. 911, 112S. Ct. 
Secretary of Revenue is responsibility for all 1942, 118 L. Ed. 2d 547 (1992), overruled on 
executive functions relative to revenue collec- other grounds, 348 N.C. 130, 500 S.E.2d 54 
tion. Bailey v. State, 330 N.C. 227,412 S.E.2d (1998). 


§ 143B-220. Department of Revenue — head. 


The Secretary of Revenue shall be the head of the Department. (1973, c. 476, 
s. 187.) 


§ 143B-221: Repealed by Session Laws 2001-414, s. 47, effective Septem- 
ber 14, 2001. 


Editor’s Note. — Session Laws 2001-414, s. existing powers.” Section 48 of the act (which 
49, provides: “Section 47 of this act [which amended G.S. 159-81) may have been intended 
repealed this section] does not derogate any rather than section 47. 


Part 2. Property Tax Commission. 


§8§ 143B-222 through 143B-225: Repealed by Session Laws 1991, c. 
TO eso: 


Cross References. — As to the Property 
Tax Commission, see now § 105-288. 


§§ 143B-226 through 143B-245: Reserved for future codification pur- 


poses. 
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ARTICLE 5. © 


Department of Military and Veterans Affairs. 


Part 1. General Provisions. 


S§ 143B-246 through 143B-251: Repealed by Session Laws 1977, c. 


70, s. 33. 


Cross References. — As to transfer of the 
Division of Veterans Affairs of the Department 


of Military and Veterans Affairs to the Depart- 
ment of Administration, see § 143A-96.1. 


Part 2. Veterans Affairs Commission. 


$§ 143B-252, 143B-253: Transferred to §§ 143B-399, 143B-400 by Ses- 
sion Laws 1977, c. 70, ss. 24, 25. 


Part 3. Energy Division. 


§§ 1438B-254, 143B-255: Repealed by Session Laws 1977, c. 23, s. 3. 


Cross References. — As to reporting and 
data collection regarding stocks of coal and 
petroleum fuels, see § 143-345.13 et seq. 


§§ 143B-256 through 143B-259: Reserved for future codification pur- 


poses. 


ARTICLE 6. 


Department of Correction. 


Part 1. General Provisions. 


§ 143B-260. Department of Correction — creation. 


There is hereby created and established a department to be known as the 
Department of Correction with the organization, powers, and duties hereafter 
defined in the Executive Organization Act of 1973. (1973, c. 1262, s. 2.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 20.1, provides: “In 
conjunction with the closing of small expensive 
prison units recommended for consolidation by 
the Government Performance Audit Commit- 
tee, the Department of Correction shall consult 
with the county or municipality in which the 
unit is located or any private for-profit or non- 


profit firm about the possibility of converting 
that unit to other use. Consistent with existing 
law, the Department may provide for the lease 
of any of these units to counties, municipalities, 
or private firms wishing to convert them to 
other use. The Department of Correction may 
also consider converting some of the units rec- 
ommended for closing from medium security to 
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minimum security, where that conversion 
would be cost-effective. 
“The Department of Correction shall report 


ART. 6. CORRECTION 


§143B-261.1 


quarterly to the Joint Legislative Corrections 
Oversight Committee on the conversion of 
these units to other use.” 


CASE NOTES 


Suits Against Department. — The State 
Prison Department (now Department of Cor- 
rection) was created as the State’s agency for 
the performance of an essentially governmental 
function, and a suit against the Department eo 
nomine is essentially a suit against the State. 


Hence, absent constitutional or legislative au- 
thority therefor, one cannot maintain such a 
suit. Pharr v. Garibaldi, 252 N.C. 8038, 115 
S.E.2d 18 (1960), decided under former § 148- 
1. 


§ 1438B-261. Department of Correction — duties. 


It shall be the duty of the Department to provide the necessary custody, 
supervision, and treatment to control and rehabilitate criminal offenders and 
thereby to reduce the rate and cost of crime and delinquency. (1973, c. 1262, s. 


3; 1999-423, s. 7.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, s. 20.10 provides the De- 
partments of Transportation and Correction 
shall report, quarterly beginning October 1, 
1994, to the Joint Legislative Transportation 
Oversight Committee on the implementation of 


the recommendations of the Inmate Labor Sub- 
committee. 

Effect of Amendments. — Session Laws 
1999-423, s. 7, effective July 1, 1999, deleted 
“and juvenile delinquents” following “criminal 
offenders.” 


CASE NOTES 


Secretary Immune from Suit. — The Sec- 
retary of the Department of Correction is a 
public official, and is immune from suit for 
allegedly negligent acts committed within the 
scope of his or her authority. Harwood v. 


Johnson, 92 N.C. App. 306, 374 S.E.2d 401 
(1988), aff'd in part and rev’d in part, 326 N.C. 
231, 388 S.E.2d 439 (1990). 

Cited in Harwood v. Johnson, 326 N.C. 231, 
388 S.E.2d 439 (1990). 


§ 1438B-261.1. Department of Correction — rules and reg- 
ulations. 


The Department of Correction shall adopt rules and regulations related to 
the conduct, supervision, rights and privileges of persons in its custody or 
under its supervision. Such rules and regulations shall be filed with and 
published by the office of the Attorney General and shall be made available by 
the Department for public inspection. The rules and regulations shall include 
a description of the organization of the Department. A description or copy of all 
forms and instructions used by the Department, except those relating solely to 
matters of internal management, shall also be filed with the office of the 
Attorney General. (1975, c. 721, s. 2.) 


CASE NOTES 


Rights and privileges of mental health 
patients who are in the custody of the 
Department of Correction are determined 
by the rules and regulations adopted by the 
Department of Correction pursuant to this sec- 
tion. Baugh v. Woodard, 56 N.C. App. 180, 287 
S.E.2d 412 (1982). 

With respect to the rights of prisoners receiv- 


ing care in facilities operated by the Depart- 
ment of Human Resources, this section and the 
regulations adopted pursuant thereto would 
apply, rather than former §§ 122-36 and 122- 
55.2(d), as they do to those prisoners who 
remain in prison for their mental health care. 
Baugh v. Woodard, 56 N.C. App. 180, 287 
S.E.2d 412 (1982). 
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§ 143B-261.2. Repair or replacement of personal property. 


(a) The Secretary of Correction may adopt rules governing repair or replace- 
ment of personal property items excluding private passenger vehicles that 
belong to employees of State facilities within the Department of Correction and 
that are damaged or stolen by inmates of the State facilities provided that the 
item is determined by the Secretary to be damaged or stolen on or off facility 
grounds during the performance of employment and necessary for the em- 
ployee to have in his possession to perform his assigned duty. 

(b) Reimbursement for items damaged or stolen shall not be granted in 
instances in which the employee is determined to be negligent or otherwise at 
fault for the damage or loss of the property. Negligence shall be determined by 
the superintendent of the facility. 

(c) The superintendent of the facility shall determine if the person seeking 
reimbursement has made a good faith effort to recover the loss from all other 
non-State sources and has failed before reimbursement is granted. 

(d) Reimbursement shall be limited to the amount specified in the rules and 
shall not exceed a maximum of two hundred dollars ($200.00) per incident. No 
employee shall receive more than five hundred dollars ($500.00) per year in 
reimbursement. Reimbursement is subject to the availability of funds. 

(e) The Secretary of Correction shall establish by rule an appeals process 
consistent with Chapter 150B of the General Statutes. (1987, c. 639, s. 1; 1989, 
Cl SOs eie?2: 


§ 143B-262. Department of Correction — functions. 


(a) The functions of the Department of Correction shall comprise except as 
otherwise expressly provided by the Executive Organization Act of 1973 or by 
the Constitution of North Carolina all functions of the executive branch of the 
State in relation to corrections and the rehabilitation of adult offenders, 
including detention, parole, and aftercare supervision, and further including 
those prescribed powers, duties, and functions enumerated in Article 14 of 
Chapter 143A of the General Statutes and other laws of this State. 

(b) All such functions, powers, duties, and obligations heretofore vested in 
the Department of Social Rehabilitation and Control and any agency enumer- 
ated in Article 14 of Chapter 143A of the General Statutes and laws of this 
State are hereby transferred to and vested in the Department of Correction 
except as otherwise provided by the Executive Organization Act of 1973. They 
shall include, by way of extension and not of limitation, the functions of: 

(1) The State Department of Correction and Commission of Correction, 
(2) Repealed by Session Laws 1999-423, s. 8, effective July 1, 1999. 

(3) The State Probation Commission, 

(4) The State Board of Paroles, 

(5) The Interstate Agreement on Detainers, and 

(6) The Uniform Act for Out-of-State Parolee Supervision. 

(c) The Department shall establish within the Division of Community 
Corrections a program of Intensive Supervision. This program shall provide 
intensive supervision for probationers, post-release supervisees, and parolees 
who require close supervision in order to remain in the community pursuant to 
a community penalties plan, community work plan, community restitution 
plan, or other plan of rehabilitation. The intensive supervision program shall 
be available to both felons and misdemeanants. Each offender shall be 
required to comply with the rules adopted for the Program as well as the 
requirements specified in G.S. 15A-1340.11(5), 

(d) The Department shall establish a Substance Abuse Program. This 
Program shall include an intensive term of inpatient treatment, normally four 
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to six weeks, for alcohol or drug addiction in independent, residential facilities 
for approximately 100 offenders per facility. (1973, c. 1262, s. 4; 1983, c. 682, s. 
1; 1987, c. 479; c. 738, s. 111(a); 1989 (Reg. Sess., 1990), c. 994: 1997-57, s. 1; 


1999-423, s. 8; 2001-487, s. 47(f).) 


Editor’s Note. — Session Laws 1987, c. 738, 
s. 111(c) provided: “The Substance Abuse Pro- 
gram established by subsection (a) of this sec- 
tion shall be offered in a medium custody facil- 
ity, or a portion of a medium custody facility 
that is self-contained, so that the residential 
and program space is separate from any other 
programs or inmate housing, and shall be op- 
erational by January 1, 1988, at such unit as 
the Secretary may designate.” 

Section 111(c) of Session Laws 1987, c. 738, 
also provided, inter alia: 

“Admission priorities shall be established as 
follows: 

“(1) Court recommendation. 
“(2) Evaluation and referral from recep- 
tion and diagnostic centers. 


“(3) General staff referral. 

“(4) Self-referral. 
“The Program shall include extensive follow-up 
after the period of intensive treatment. There 
will be specific plans for each departing inmate 
for follow-up, including active involvement 
with Alcoholics Anonymous, community re- 
sources, and personal sponsorship.” 

Article 14 of Chapter 143A, referred to in this 
section, was repealed by Session Laws 1973, c. 
1262, s. 10. The same 1973 act enacted this 
Article. 

Effect of Amendments. — Session Laws 
2001-487, s. 47(f), effective December 16, 2001, 
substituted “Community Corrections” for 
“Adult Probation and Parole” in the first sen- 
tence in subsection (c). 


§ 143B-262.1. Department of Correction — Substance 
Abuse Program. 


(a) The Substance Abuse Program established by subsection (d) of § 143B- 
262 shall be offered in a medium custody facility, or a portion of a medium 
custody facility that is self-contained, so that the residential and program 
Space is separate from any other programs or inmate housing, and shall be 
operational by January 1, 1988, at such unit as the Secretary may designate. 

(b) An Assistant Secretary for Substance Abuse shall be employed and shall 
report directly to the Office of the Secretary of Correction. A Correctional 
Administrator I shall be employed to manage programs for offenders with 
substance abuse problems in the Department of Correction and its divisions. 
The Correctional Administrator I shall report to the Assistant Secretary for 
Substance Abuse. A Secretary IV shall be employed to assist the correctional 
Administrator I. An Administrative Officer II and a Secretary IV shall be 
employed to assist the Assistant Secretary and work under his direction and 
management. The duties of the Assistant Secretary shall include the following: 

(1) Administer and coordinate all substance abuse programs, grants, 
contracts, and related functions in the Department of Correction; 

(2) Develop and maintain working relationships and agreements with 
agencies and organizations that will assist in developing and operat- 
ing a Substance Abuse Program in the Department of Correction; 

(3) Develop and coordinate the use of volunteers in the Substance Abuse 
Program; 

(4) Develop and present training programs related to substance abuse for 
employees and others at all levels in the agency; 

(5) Develop programs that provide effective treatment for inmates, pro- 
bationers, and parolees with substance abuse problems; 

(6) Maintain contact with key leaders in the substance abuse field and 
active supporters of the Correction Program; 

(7) Supervise directly the directors of treatment units, specialized person- 
nel, and programs that exist or may be developed in the Department 
of Correction; and 

(8) Develop employee assistance programs for employees with substance 
abuse problems. 
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(c) Ten additional program staff shall be employed. There shall be a 
Correctional Program Director II who is responsible to the Assistant Secretary 
for Substance Abuse. This employee shall be responsible for managing and 
implementing the inpatient treatment program. Also employed will be a 
Correctional Program Director I, two Correctional Program Supervisors, four 
Correctional Program Assistant II’s, one Correctional Program Assistant I, and 
one Clerk-Stenographer IV. 

(d) The duties of the Program Director shall include the following: 

(1) Implement and manage the inpatient treatment program for inmates 
with substance abuse problems; 
(2) Supervise personnel assigned to the inpatient treatment program; 
(3) Assist in developing the treatment program for inmates with sub- 
stance abuse problems; 
(4) Recruit and develop staff for the inpatient program and other staff as 
required; | 
(5) Assist in developing linkage and follow-up of inmates between the 
inpatient program, related agencies, organizations, and other facili- 
ties of the Department of Correction; 
(6) Be responsible for treatment plans and daily activities and schedules 
for all assigned inmates; 
(7) Develop methods for involving families of inmates in the program to 
the extent deemed appropriate and useful; and 
(8) Other duties as required. 
Preference shall be accorded to qualified recovering alcoholics and substance 
abusers in the employment of treatment counselors. 

(e) In the unit there shall be a unit superintendent under the Division of 
Prisons and other custodial, administrative, and support staff as required for 
a medium custody facility for approximately one hundred inmates. The unit 
superintendent shall be responsible for all matters pertaining to custody and 
administration of the unit. The Correctional Program Director II will admin- 
ister the inpatient treatment program under the direction of the Assistant 
Secretary for Substance Abuse. 

(f) Extensive use may be made of inmates working in the role of ancillary 
staff, peer counselors, role models, or group leaders as the program manager 
determines. Additional resource people who may be required for specialized 
treatment activities, presentations, or group work may be employed on a fee or 
contractual basis. 

(g) The Program in each unit shall be structured such that approximately 
25 offenders will enter the Program on a weekly basis. 

(h) Admission priorities shall be established as follows: 

(1) Court recommendation. 

(2) Evaluation and referral from reception and diagnostic centers. 

(3) General staff referral. 

(4) Self-referral. 
The Program shall include extensive follow-up after the period of intensive 
treatment. There will be specific plans for each departing inmate for follow-up, 
including active involvement with Alcoholics Anonymous, community re- 


sources, and personal sponsorship. (1987, c. 738, s. 111(c); 1987 (Reg. Sess., 
1988), c. 1086, s. 126.1(a).) 


§ 143B-262.2. Pilot program on sexual assault. 


(a) The Department of Correction shall establish pilot programs on sexual 
assault for inmates at three units of the State prison system. The Department 


shall select units with greater than average levels of inmate violence for 
participation in these pilot programs. 
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(b) Each pilot program shall operate as follows: 

(1) The Department shall provide, as part of every inmate’s orientation, a 
program on sexual assault, with a goal to complete that program 
within seven days of commitment to the Department of Correction. 
The program shall provide inmates with at least the following 
information: 

a. An accurate presentation pertaining to sexual assault violence; 

b. Information on preventing and reducing the risk of sexual assault; 

c. ee eA TS on available counseling for victims of sexual assault; 
an 

| d. The procedure for victims of sexual assault to request counseling. 

(2) The department shall provide sexual assault counseling on-site at the 
prison unit to any prisoner requesting it. Counselors shall be granted 
reasonable access to Department of Correction institutions and pris- 
oners for the purpose of providing confidential sexual assault coun- 
seling. 

(3) Unless the Director of the Division of Prisons finds a particular item to 
be unsuitable, the Department shall allow the distribution of materi- 
als on sexual assault and rape trauma syndrome developed or 
sponsored by community rape crisis centers or nonprofit organizations 
with expertise in sexual assault. Any such material provided to a 
correctional institution shall be made available to inmates in places 
where they may make use of them privately and without attracting 
undue attention, such as in the library, law library, medical clinic, 
recreation hall, mental health offices, and educational lobby areas. 

(4) The Department shall post notices of the availability of any commu- 
nity-based rape crisis counselors who are willing to provide confiden- 
tial counseling. Communications between prisoners and rape crisis 
counselors are confidential. The Department shall cooperate with 
community rape crisis centers seeking to identify and provide coun- 

| seling to former inmates who were the victims of sexual assault. 

(5) The Department shall collect statistical data of all known, reported, or 

; suspected incidents of sexual aggression or sexually motivated vio- 
lence occurring at units participating in the pilot programs. The 
Department shall compile this data on a quarterly and annual basis. 

(6) The Department shall develop and implement employee training on 
the identification and prevention of sexual assault among inmates, in 
coordination with the Department’s employee basic training program. 
The training shall be provided to new employees at orientation and 
shall also be part of annual employee training. 

(7) The Department shall evaluate and classify each prisoner with respect 
to the probable risk of sexual assault. When feasible, incoming 
inmates shall be handled separately until this classification is made. 
The classification shall be prominently displayed in the inmate’s 
confidential file, and the Department shall consider the prisoner’s 
classification when making housing assignments. 

(8) The Department shall also rate prisoners as potential sexual assault 
offenders based upon (i) criminal history; (i) incidents occurring 
during confinement; and (iii) reports of incidents that the Department 
determines to be credible. The Department shall take the prisoners’ 
potential for sexual assault into consideration when making housing 
assignments. 

(9) The Department shall ensure that prisoners rated vulnerable or 

| highly vulnerable to sexual assault and prisoners rated as potential 
assaulters are not housed in the same cell or room holding four or 
fewer inmates or placed in the showers at the same time to the extent 
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that it is practicable. Any exceptions to this policy shall be reported to 
the Secretary within three days. (1997-288, ss. 1, 2.) 


Editor’s Note. — Session Laws 1997-288, 
ss. 1 and 2 were codified as this section at the 
direction of the Revisor of Statutes. 

Session Laws 1997-288, s. 3 provides that the 
Department may use funds available to the 
Department for the 1997-98 fiscal year to 1m- 
plement the pilot programs established in this 
act. 

Session Laws 1997-288, s. 4 provides that the 
Department of Correction shall report by May 
1, 1998, to the Joint Legislative Corrections 
Oversight Committee, the Chairs of the Senate 
and House Appropriations Committees and the 
Senate and House Appropriations Sub- 


committes on Justice and Public Safety on the 
effectiveness of the pilot programs established 
in this act and on the advisability of establish- 
ing additional programs at other prison units. 
The report shall include information one: (1) 
The percentage of inmate orientation programs 
on sexual assault completed within seven days 
of commitment; and (2) The Department’s suc- 
cess in segregating prisoners rated vulnerable 
to sexual assault from prisoners rated as poten- 
tial assaulters. 

Session Laws 1997-288, s. 5 made this sec- 
tion effective August 1, 1997. 


§ 143B-262.3. Report to the General Assembly. 


The Department of Correction shall report by March 1 of each year to the 
Chairs of the Senate and House Appropriations Committees and the Chairs of 
the Senate and House Appropriations Subcommittees in Justice and Public 
Safety on their efforts to provide effective treatment to offenders with sub- 
stance abuse problems. The report shall include: 

(1) Details of any new initiatives and expansions or reduction of pro- 


grams; 


(2) Details on any treatment efforts conducted in conjunction with other 


departments; 


(3) Utilization of the DART/DWI program, including its aftercare pro- 


am, 


gram, 

(4) Progress in the development on an offender and inmate tracking and 
program evaluation system; and 

(5) A report on the number of current inmates with substance abuse 
problems, the numbers currently receiving treatment, and the num- 
bers who have completed treatment. As an offender and inmate 
tracking system becomes operational, this report shall also include 
information on the recidivism of inmates who have previously com- 
pleted substance abuse treatment and been released from prison. 


(1998-212, s. 17.12(d).) 


Cross References. — As to reports on va- 
cant positions in the Judicial Department and 
three other departments, see § 120-12.1. 

Editor’s Note. — Session Laws 1998-212, s. 
17.12(d) was codified as this section at the 
direction of the Revisor of Statutes. 

Session Laws 1998-212, s. 17.25, as amended 
by Session Laws 1999-237, s. 18.17, provides: 
“(a) The Department of Correction shall estab- 
lish a pilot program for determining the bene- 
fits of work-release prison units by placing all 
eligible inmates in the Alamance Correctional 
Center on work release to the extent possible. 
The Department shall provide a progress re- 
port on this pilot program to the Chairs of the 
Senate and House Appropriations Committees 
and the Chairs of the Senate and House Appro- 
priations Subcommittees on Justice and Public 


Safety by June 30, 2000. The Department shall 
provide a final report to the Chairs of the House 
and Senate Appropriations Committees and the 
Chairs of the House and Senate Appropriations 
Subcommittees on Justice and Public Safety by 
March 1, 2001, on the cost-effectiveness of the 
program. : 

“(b) The Department of Correction shall es- 
tablish a pilot program for determining the 
benefits of work-release prison units by placing 
all eligible inmates in the Union Correctional 
Center, except those needed for Department of 
Transportation road squads, on work release to 
the extent possible. The Department shall pro- 
vide a progress report on this pilot program to 
the Chairs of the Senate and House Appropri- 
ations Committees and the Chairs of the Sen- 
ate and House Appropriations Subcommittees 
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on Justice and Public Safety by June 30, 2000. 
The Department shall provide a final report to 
the Chairs of the House and Senate Appropri- 
ations Committees and the Chairs of the House 
and Senate Appropriations Subcommittees on 
Justice and Public Safety by March 1, 2001, on 
the cost-effectiveness of the program.” 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
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Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
OL awed oo 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium. ” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 


§ 143B-262.4. Deferred prosecution, community service 
restitution, and volunteer program. 


(a) The Department of Correction may conduct a deferred prosecution, 
community service restitution, and volunteer program for youthful and adult 
offenders. The Secretary of Correction may assign one or more coordinators to 
each district court district as defined in G.S. 7A-133 to assure and report to the 
Court the offender’s compliance with the requirements of the program. The 
appointment of each coordinator shall be made in consultation with the chief 
district court judge in the district to which the coordinator is assigned. Each 
county shall provide office space in the courthouse or other convenient place, 
for the use of each coordinator assigned to that county. 

(b) Unless a fee is assessed pursuant to G.S. 20-179.4 or G.S. 15A-1371(), a 
fee of one hundred dollars ($100.00) shall be paid by all persons who 
participate in the program or receive services from the program staff. If the 
person is convicted in a court in this State, the fee shall be paid to the clerk of 
court in the county in which he is convicted. If the person is participating in the 
program as a result of a deferred prosecution or similar program, the fee shall 
be paid to the clerk of court in the county in which the agreement is filed. 
Persons participating in the program for any other reason shall pay the fee to 
the clerk of court in the county in which the services are provided by the 
program staff. The fee shall be paid in full within two weeks from the date the 
person is ordered to perform the community service, and before he begins his 
community service, except that: 

(1) A person convicted in a court in this State may be given an extension 
of time or allowed to begin the community service before he pays the 
fee by the court in which he is convicted; or 

(2) A person performing community service pursuant to a deferred pros- 
ecution or similar agreement may be given an extension of time or 
allowed to begin his community service before the fee is paid by the 
official or agency representing the State in the agreement. 

Fees collected pursuant to this subsection shall be deposited in the General 
Fund. 

(c) The Secretary may designate the same person to serve as a coordinator 
under this section and under G.S. 20-179.4. 

(d) A person is not liable for damages for any injury or loss sustained by an 
individual performing community or reparation service under this section 
unless the injury is caused by the person’s gross negligence or intentional 
wrongdoing. As used in this subsection, “person” includes any governmental 
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unit or agency, nonprofit corporation, or other nonprofit agency that is 
supervising the individual, or for whom the individual is performing commu- 
nity service work, as well as any person employed by the agency or corporation 
while acting in the scope and course of the person’s employment. This 
subsection does not affect the immunity from civil liability in tort available to 
local governmental units or agencies. Notice of the provisions of this subsection 
shall be furnished to the individual at the time of assignment of community 
service work by the community service coordinator. 

(e) In order to maximize the efficiency and effectiveness of the community 
service program, (i) beginning September 1, 1995, community service program 
districts shall have the same boundaries as the district court districts estab- 
lished in G.S. 7A-133 and (ii) beginning with persons hired on or after 
September 1, 1995, all community service program district supervisors em- 
ployed by the Department of Correction to supervise each of the community 
service program districts shall reside in the district in which the supervisor 
works. 

(f) The community service staff shall report to the court in which the 
community service was ordered, a significant violation of the terms of the 
probation, or deferred prosecution, related to community service. The commu- 
nity service staff shall give notice of the hearing to determine if there is a 
willful failure to comply to the person who was ordered to perform the 
community service. This notice shall be given by either personal delivery to the 
person to be notified or by depositing the notice in the United States mail in an 
envelope with postage prepaid, addressed to the person at the address shown 
on the records of the community service staff. The notice shall be mailed at 
least 10 days prior to any hearing and shall state the basis of the alleged willful 
failure to comply. The court shall then conduct a hearing, even if the person 
ordered to perform the community service fails to appear, to determine if there 
is a willful failure to complete the work as ordered by the community service 
staff within the applicable time limits. If the court determines there is a willful 
failure to comply, it shall revoke any drivers [driver’s] license issued to the 
person and notify the Division of Motor Vehicles to revoke any drivers [driver’s]| 
license issued to the person until the community service requirement has been 
met. In addition, if the person is present, the court may take any further action 
authorized by Article 82 of Chapter 15A of the General Statutes for violation of 
a condition of probation. (1983 (Reg. Sess., 1984), c. 1034, s. 102; 1985, c. 451; 
1985 (Reg. Sess., 1986), c. 1012, s. 4; 1987 (Reg. Sess., 1988), c. 1037, s. 118; 
1989, c. 752, s. 109; 1995, c. 330, s. 2; c. 507, s. 20(a); 1997-234, s. 2; 1998-217, 
s. 34; 2001-487, ss. 91(a), (b).) 


Editor’s Note. — This section was formerly 
§ 143B-475.1. It was recodified by Session 
Laws 2001-487, s. 91(a), effective December 16, 
2001. 

Effect of Amendments. — Session Laws 
2001-487, s. 91(b), effective December 16, 2001, 


amended this section as recodified by Session 
Laws 2001-487, s. 91(a), by substituting “Cor- 
rection” for “Crime Control and Public Safety” 
in subsections (a) and (e). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rey. 417. 


§ 143B-263. Department of Correction — head. 
The Secretary of Correction shall be the head of the Department. (1973, c. 


1262, s. 5.) 


CASE NOTES 


Immunity from Suit. — The Secretary of 


the Department of Correction is a public offi- 
cial, and is immune from suit for allegedly 


negligent acts committed within the scope of 
his or her authority. Harwood v. Johnson, 92 
N.C. App. 306, 374 S.E.2d 401 (1988), aff’d in 
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part and rev'd in part, 326 N.C. 231, 388 S.E.2d 
439 (1990). 


§ 143B-264. Department of Correction — organization. 


The Department of Correction shall be organized initially to include the 
Post-Release Supervision and Parole Commission, the Board of Correction, the 
Division of Prisons, the Division of Adult Probation and Parole, and such other 
divisions as may be established under the provisions of the Executive Orga- 
nization Act of 1973. 

The Department shall establish a Substance Abuse Program. All substance 
abuse programs established or in existence shall be administered by the 
Department of Correction under the Substance Abuse Program. (1973, c. 1262, 
s. 6; 1987, c. 738, s. 111(b); 1993, c. 5388, s. 41; 1994, Ex. Sess:, c. 24, s. 14(b); 


2001-95, s. 7.) 


Editor’s Note. — Session Laws 424, s. 26.11, 
provides: “Effective January 1, 2002, the Com- 
munity Service Work Program of the Division 
of Victims and Justice Services of the Depart- 
ment of Crime Control and Public Safety shall 
be merged with the Division of Community 
Corrections of the Department of Correction. 
The merger shall have all the elements of a 
Type I transfer, as defined in G.S. 148A-6. All (i) 
statutory authority, powers, duties, and func- 
tions, including rule making, budgeting, and 
purchasing, (ii) records, (iii) personnel, person- 
nel positions, and salaries, (iv) property, and (v) 
unexpended balances of appropriations, alloca- 
tions, reserves, support costs, and other funds 
of the Community Service Work Program of the 
Division of Victims and Justice Services of the 
Department of Crime Control and Public Safety 
shall be transferred to and vested in the De- 
partment of Correction. 

“The following positions shall be terminated 
no later than January 1, 2002: 

“(1) The four regional managers; 

“(2) The 21 district managers in the area of 
community service work; 

“(3) The Director of the Division of Victim and 
Justice Services; 


“(4) The administrative assistant of the Divi- 
sion of Victim and Justice Services. 

“The Department of Correction and the De- 
partment of Crime Control and Public Safety 
shall make every effort to place the employees 
whose positions have been terminated in exist- 
ing vacancies with those departments.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-95, s. 7, effective May 18, 2001, deleted 
“the Division of Youth Development,” preceding 
“the Division of Adult Probation and Parole.” 


CASE NOTES 


Suit Against Officials and Employees of 
Parole Commission as Suit Against State. 
— A suit against the secretary of the North 
Carolina Department of Correction, the chair- 
man and the members of the Parole Commis- 
sion, and a parole case analyst, in their official 
capacities, as public officials and a public em- 


ployee of the Parole Commission acting pursu- 
ant to its direction, is a suit against the State. 
Since the State has not consented to being sued 
for violations by the Parole Commission, such a 
suit cannot be maintained. Harwood vy. 
Johnson, 326 N.C. 231, 388 S.E.2d 4389 (1990). 


OPINIONS OF ATTORNEY GENERAL 


Agency Cannot Disregard Statute Set- 
ting Preferences for Hiring Treatment 
Counselors. — Commission for Mental 


Health, Mental Retardation and Substance 
Abuse Services cannot in adopting standards 
disregard provision of N.C. Sess. Laws 1987, c. 
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758 that says “Preferences shall be accorded to — selors.” See opinion of Attorney General to 
qualified recovering alcoholics and substance Substance Abuse Council, 60 N.C.A.G. 27 (May 
abusers in the employment of treatment coun- 11, 1990). 


Part 2. Board of Correction. 


§ 143B-265. Board of Correction — duties and responsibil- 
ities; members; selection; compensation; meet- 
ings; quorum; services. 


(a) The Board of Correction shall consider and advise the Secretary of 
Correction upon any matter that the Secretary may refer to it. The Board shall 
assist the Secretary of Correction in the development of major programs and 
recommend priorities for the programs within the Department. 

The Board of Correction shall have such other responsibilities and shall 
perform such other duties as may be specifically given to it by the Secretary of 
Correction. 

(b) The Board of Correction shall consist of one voting member from each of 
the 13 congressional districts, appointed by the Governor to serve at his 
pleasure. One member shall be a psychiatrist or a psychologist, one an 
attorney with experience in the criminal courts, one a judge in the General 
Court of Justice and nine members appointed at large. The Sécretary of 
Correction shall be an additional nonvoting member and chairman ex officio. 
The terms of office of the nine members presently serving on the Board shall 
continue, but any vacancy occurring on or after July 1, 1983, shall be filled by 
the Governor in compliance with the requirement of membership from the 
various congressional districts. 

(c) Members of the Board shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. | 

The Board of Correction shall meet at least quarterly and may hold special 
meetings at any time and place within the State at the call of its chairman. 

A majority of the Board shall constitute a quorum for the transaction of 
business. 

(d) All clerical and other services required by the Board shall be supplied by 
the Secretary of Correction. (1973, c. 1262, s. 7; 1983, c. 709, s. 2: 1991 (Reg. 
Sess., 1992), c. 1038, s. 18; 2001-486, s. 2.15.) 


Effect of Amendments. — Session Laws — substituted “13” for “12” in the first sentence of 
2001-486, s. 2.15, effective December 16, 2001, subsection (b). 


Part 3. Parole Commission. 


§ 143B-266. Post-Release Supervision and Parole Com- 
mission — creation, powers and duties. 


_(a) There is hereby created a Post-Release Supervision and Parole Commis- 
sion of the Department of Correction with the authority to grant paroles, 
including both regular and temporary paroles, to persons held by virtue of any 
final order or judgment of any court of this State as provided in Chapter 148 of 
the General Statutes and laws of the State of North Carolina, except that 
persons sentenced under Article 81B of Chapter 15A of the General Statutes 
are not eligible for parole. The Commission shall also have authority to revoke, 
terminate, and suspend paroles of such persons (including persons placed on 
parole on or before the effective date of the Executive Organization Act of 1973) 
and to assist the Governor in exercising his authority in granting reprieves, 
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commutations, and pardons, and shall perform such other services as may be 
required by the Governor in exercising his powers of executive clemency. The 
Commission shall also have authority to revoke and terminate persons on 
post-release supervision, as provided in Article 84A of Chapter 15A of the 
General Statutes. 

(b) All releasing authority previously resting in the Commissioner and 
Commission of Correction with the exception of authority for extension of the 
limits of the place of confinement of a prisoner contained in G.S. 148-4 is 
hereby transferred to the Post-Release Supervision and Parole Commission. 
Specifically, such releasing authority includes work release (G.S. 148-33.1), 
indeterminate-sentence release (G.S. 148-42), and release of youthful offenders 
(G.S. 148-49.8), provided the individual considered for work release or inde- 
terminate-sentence release shall have been recommended for release by the 
Secretary of Correction or his designee. 

(c) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, in accordance with 
which prisoners eligible for parole consideration may have their cases re- 
viewed and investigated and by which such proceedings may be initiated and 
considered. All rules and regulations heretofore adopted by the Board of 
Paroles shall remain in full force and effect unless and until repealed or 
superseded by action of the Post-Release Supervision and Parole Commission. 
All rules and regulations adopted by the Commission shall be enforced by the 
Department of Correction. 

(d) The Commission is authorized and empowered to impose as a condition 
of parole or post-release supervision that restitution or reparation be made by 
the prisoner in accordance with the provisions of G.S. 148-57.1. The Commis- 
sion is further authorized and empowered to make restitution or reparation a 
condition of work release in accordance with the provisions of G.S. 148-33.2. 
(1973) ¢.126296..93 11975, :¢..220;.197,7, ¢:61478.:5;.c.. 732; 8.1531993;.61538,.3: 
42; 1994, Ex. Sess., c. 21, s. 6; c. 24, s. 14(b).) 


Editor’s Note. — Section 148-42, referred to 
in subsection (b) of this section, was repealed by 
Session Laws 1977, c. 711, s. 33. 

Section 148-49.8, referred to in subsection (b) 
of this section, was repealed by Session Laws 
1977, c. 732, s. 1. For present provisions cover- 
ing the subject matter of the repealed section, 
see § 148-49.15. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 25.21, provides: 
“The Post-Release Supervision and Parole 
Commission shall provide quarterly reports to 
the Senate and House of Representatives Ap- 
propriations Subcommittees on Justice and 
Public Safety and the Joint Legislative Correc- 
tions, Crime Control, and Juvenile Justice 
Oversight Committee on inmates eligible for 
parole. These reports shall include at least the 
following: 

“(1) The total number of Fair Sentencing and 
Pre-Fair Sentencing inmates that were parole- 
eligible during the previous quarter and the 


total number of those inmates that were pa- 
roled. The report should group these inmates 
by offense type and custody classification; 

“(2) A list of all those inmates paroled or 
released by category of parole or release, in- 
cluding each inmate’s offense and custody clas- 
sification at the time of the parole or release; 

“(3) The average time served, by offense 
class, of Fair Sentencing and Pre-Fair Sentenc- 
ing inmates compared to inmates sentenced 
under Structured Sentencing; 

“(4) The projected number of parole-eligible 
inmates to be paroled or released by the end of 
the 2001-2002 fiscal year and by the end of the 
2002-2003 fiscal year.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 
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CASE NOTES _ 


Immunity from Suit. — The members and 
chairman of the Parole Commission are public 
officials, and are immune from suit for allegedly 
negligent acts committed within the scope of 
their authority. Harwood v. Johnson, 92 N.C. 
App. 306, 374 S.E.2d 401 (1988), aff’d in part 
and rev'd in part, 326 N.C. 488, 388 S.H.2d 439 
(1990). 

Releasing Authority for Work-Release 


Privileges. — Under former § 148-33.1(b), 
read in conjunction with subsection (b) of this 
section, all releasing authority for work-release 
privileges for any inmate serving a term 
greater than five years rests ultimately in the 
Parole Commission. State v. Walker, 31 N.C. 
App. 199, 228 S.E.2d 772 (1976). 

Cited in Harwood vy. Johnson, 326 N.C. 231, 


388 S.E.2d 439 (1990). 


§ 143B-267. Post-Release Supervision and Parole Com- 
mission — members; selection; removal; chair- 
man; compensation; quorum; services. 


The Post-Release Supervision and Parole Commission shall consist of three 
full-time members. The three full-time members shall be appointed by the 
Governor from persons whose recognized ability, training, experience, and 
character qualify them for service on the Commission. The terms of office of the 
five members presently serving on the Commission shall expire on July 31, 
1999. The term of one of the members appointed effective August 1, 1999, shall 
be for one year. The term of one of the members appointed effective August 1, 
1999, shall be for two years. The term of one of the members appointed 
effective August 1, 1999, shall be for three years. Thereafter, the terms of office 
of persons appointed by the Governor as members of the Commission shall be 
for four years or until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
removal, death or disability of a full-time member shall be for the balance of 
the unexpired term only. 

The Governor shall have the authority to remove any member of the 
Commission from office for misfeasance, malfeasance or nonfeasance, pursu- 
ant to the provisions of G.S. 1438B-13. The Governor shall designate a full-time 
member of the Commission to serve as chairman of the Commission at the 
pleasure of the Governor. 

The granting, denying, revoking, or rescinding of parole, the authorization of 
work-release privileges to a prisoner, or any other matters of business coming 
before the Commission for consideration and action shall be decided by 
majority vote of the full Commission. 

The full-time members of the Commission shall receive the salary fixed by 
the General Assembly in the Current Operations Appropriations Act and shall 
receive necessary travel and subsistence expenses in accordance with the 
provisions of G.S. 138-6. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Correction. (1973, c. 1262, s. 9; 1977, c. 704, s. 1; 1979, c. 2; 
1983, c. 709, s. 3; c. 717, s. 80; 1983 (Reg. Sess. , 1984), c. 1034, s. 164: 1993, C. 
aod i bee. 538, s. 43; 1994, Ex. Sess., c. 14, s. 63: Cc 24, S. 14(b); 1999- 237, S. 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


Immunity from Suit. — The members and 


officials, and are immune from suit for allegedly 
chairman of the Parole Commission are public 


negligent acts committed within the scope of | 
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their authority. Harwood v. Johnson, 92 N.C. and rev'd in part, 326 N.C. 488, 388 S.E.2d 439 
App. 306, 374 S.E.2d 401 (1988), aff'd in part (1990). 


§ 143B-268: Reserved for future codification purposes. 
Part 4. Black Mountain Advancement Center for Women. 


§ 143B-269. Black Mountain Advancement Center for 
Women — established; inmates; medical and 
food services; training; work release. 


(a) The Black Mountain Advancement Center for Women to be located at 
Black Mountain is established. This unit of the North Carolina Department of 
Correction shall be a satellite of the Correctional Center for Women at Raleigh 
and shall be governed by such rules and regulations as shall be imposed by the 
North Carolina Department of Correction. 

(b) Notwithstanding G.S. 143-341(4)(g), the grounds now occupied by the 
Black Mountain Regional Mental Retardation Center as described below and 
Building 3 are transferred from the Department of Health and Human 
Services to the Department of Correction. The legal description of those 
grounds is: 

In Buncombe County, Black Mountain Township: 

Beginning on an iron pin in Craigmont Road North 28° 35’ East 104.0 
from an iron pin, the corner of the Bussman Corp. Property; runs 
thence, leaving said road, the following courses and distances: North 
32° 35’ 30” East 100 ft. to an iron pin; North 41° 35’ 36” East 50 ft. to 
an iron pin; North 50° 03’ 30” 100 ft. to an iron pin; North 53° 35’ 30” 
East 200 ft. to a pin; South 87° 24’ 30” East to a concrete monument, 
a corner of Bussman Corp. Property; North 33° 45’ East 474 ft.; North 
13° 30’ East to a point in the junction of roads; thence following the 
road an average course of South 76° 10’ West 865 ft. to an iron pin in 
Craigmont Road; thence South 06° 30’ West 235 ft. to a pin in 
Craigmont Road; thence continuing with the center of said road South 
25° 35’ West 570 ft. to the beginning; containing 7.54 acres, more or 
less. 

The transfer of these grounds and Building 3 shall occur on or before July 1, 
1986. 

(c) The women to be housed in the Black Mountain Advancement Center for 
Women shall be minimum custody inmates. The Secretary of Correction shall, 
when appropriate, transfer minimum custody inmates to this unit who have 
relatives in Western North Carolina. However, the population at this facility 
shall not exceed 50 inmates. 

(d) When the population exceeds 40 square feet of living space per inmate in 
any women’s correctional facility, the Secretary may transfer inmates to 
another facility or implement emergency release options within his authority 
within 30 days. 

(e) The Department of Correction may contract with the Department of 
Health and Human Services to provide medical services and food services at 
cost to the Black Mountain Advancement Center for Women. 

(f) The State Board of Community Colleges shall provide appropriate 
educational and vocational training to the inmates of the Black Mountain 
Advancement Center for Women. The staff of the Alcoholic Rehabilitation 
Center may assist in providing high school equivalency programs for the 
inmates. 
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(g) The Director of the Black Mountain Mental Retardation Center may 
allow inmates from the Black Mountain Advancement Center for Women who 
are qualified for positions in the Center to work in the Center on work release. 
The Director of the Black Mountain Mental Retardation Center may also allow 
inmates from the Black Mountain Advancement Center for Women to enroll in 
the health care programs offered at the Center and may grant certificates of 
completion to those inmates who satisfactorily finish the program. 

(h) Nothing in this act shall obligate the General Assembly to appropriate 
funds to carry out its provisions. (1985, c. 593, ss. 1-8; 1997-443, s. 11A.118(a).) 


Part 5. Substance Abuse Advisory Council. 


§ 143B-270. Substance Abuse Advisory Council. 


(a) There is created a Substance Abuse Advisory Council to consult with the 
Secretary of the Department of Correction in the administration of the 
Substance Abuse Program. 

(b) The Council shall be composed of nine members. Three members shall be 
appointed by the Speaker of the House of Representatives, three members by 
the President Pro Tempore of the Senate, and three members by the Governor. 
Of each set of three members, the appointing authority shall appoint one 
person who is a member of the recovering community, one other person who is 
a professional in the field of substance abuse services, and one other person 
who is a member of the public at large. Vacancies shall be filled by the office 
making the initial appointment and for the remainder of the unexpired term 
only. The Council shall elect its chairman annually. 

(c) Members appointed shall hold office for a term of four years beginning on 
October 1, 1987, except that three of the initial appointees and these three 
appointees’ immediate successors shall serve a term of two years, with the 
immediate successors’ terms expiring on September 30, 1991. 

(d) The Council shall meet at least once each quarter and at the call of the 
Secretary. 

(e) Council members who are members of the General Assembly shall 
receive travel and subsistence allowances as provided in G.S. 120-3.1. Council 
members who are not members of the General Assembly shall receive travel 
and subsistence as provided in G.S. 138-5. (1987, c. 738, s. 111(d); 1991, Cc. ce 
s. 2; 1995, c. 490, s. 55; 2000-140, s. 33.) 


Effect of Amendments. — Session Laws 
2000-140, s. 33, effective July 21, 2000, deleted 
the last sentence in subsection (c), which read 


“The Speaker, Lieutenant Governor, and Gov- 
ernor shall each select one of their initial ap- 
pointees to serve a two-year term.” 


OPINIONS OF ATTORNEY GENERAL 


Legislative Intent. — Although Substance 
Abuse Advisory Council was not given any rule 
making authority of its own, the clear intent of 
General Assembly was to give Council active 
role in formulation of policy governing sub- 
stance abuse program. Thus, Council was di- 
rected to give advice to Secretary of Correction 
as to any rules and regulations and on any 
other matters pertaining to program; however, 
1987 legislation did not impose duty upon Com- 
mission for Mental Health, Mental Retardation 
and Substance Abuse Services to consult di- 


rectly with Council; Commission’s responsibil- 
ity as set out in § 148-19(d) was left untouched 
and is fulfilled by giving Secretary of Correction 
opportunity to review and comment on pro- 
posed standards for delivery of substance abuse 
services to inmates. Secretary of Correction 
should then consult with the Council under this 
section and § 143B-271 in order to effectuate 
legislatively intended role of Council. See opin- 
ion of Attorney General to Substance Abuse 
Council, 60 N.C.A.G. 27 (May 11, 1990). 
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§ 143B-271. Powers and duties of the Council. 


The Substance Abuse Advisory Council shall advise the Secretary of the 
Department of Correction on the administration of the Substance Abuse 
Program. The Council shall also give advice as to any rules and regulations to 
be adopted and on any other matters pertaining to the Substance Abuse 
Program. (1987, c. 738, s. 111(d).) 


OPINIONS OF ATTORNEY GENERAL 


Legislative Intent. — Although Substance 
Abuse Advisory Council was not given any rule 
making authority of its own, the clear intent of 
General Assembly was to give Council active 
role in formulation of policy governing sub- 
stance abuse program. Thus, Council was di- 
rected to give advice to Secretary of Correction 
as to any rules and regulations and on any 
other matters pertaining to program; however, 
1987 legislation did not impose duty upon Com- 
mission for Mental Health, Mental Retardation 
and Substance Abuse Services to consult di- 


rectly with Council; Commission’s responsibil- 
ity as set out in § 148-19(d) was left untouched 
and is fulfilled by giving Secretary of Correction 
opportunity to review and comment on pro- 
posed standards for delivery of substance abuse 
services to inmates. Secretary of Correction 
should then consult with Council under 
§ 143B-270 and this section in order to effectu- 
ate legislatively intended role of Council. See 
opinion of Attorney General to Substance 
Abuse Council, — N.C.A.G. — (May 11, 1990). 


§ 143B-272: Reserved for future codification purposes. 


ARTICLE 6A. 
North Carolina State-County Criminal Justice Partnership Act. 


§ 148B-273. Short title. 


This Article is the “North Carolina State-County Criminal Justice Partner- 
ship Act of 1993” and may be cited by that name. (1998, c. 534, s. 1.) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 


number in Session Laws 1993, c. 534, s. 1, 
having been § 143B-272. 


§ 143B-273.1. Legislative policy. 
The policy of the General Assembly with respect to the State-county criminal 


justice partnership is: 


(1) To support the implementation of the recommendations of the North 
Carolina Sentencing and Policy Advisory Commission by providing 
supplemental community-based corrections programs which appro- 
priately punish criminal behavior and which provide effective reha- 


bilitative services; 


(2) To expand sentencing options by adding community-based corrections 
programs for offenders receiving a nonincarcerative sentence; 
(3) To promote coordination between State and county community-based 


corrections programs; and 


(4) To improve public confidence in the criminal justice system by educat- 
ing the public on the role of community-based corrections programs. 


(19938, c. 534, s. 1.) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 


number in Session Laws 1993, c. 534, s. 1, 
having been § 143B-272.1. 
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§ 143B-273.2. Definitions. i 


The following definitions apply in this Article: 

(1) Account. — The State-County Criminal Justice Partnership Account. 

(2) County Board. — A County Criminal Justice Partnership Advisory 
Board. 

(3) Department. — The Department of Correction. 

(4) Multi-County Board. — A Multi-County Criminal Justice Partnership 
Advisory Board. 

(5) Plan. — A Community-Based Corrections Plan. 

(6) Program. — A Community-Based Corrections Program. 

(7) Secretary. — The Secretary of the Department of Correction. 

(8) State Board. — The State Criminal Justice Partnership Advisory 
Board. (1993, c. 534, s. 1.) , 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.2. 


§ 143B-273.3. Goals of community-based corrections pro- 
grams funded under this Article. 


The goals of community-based programs funded under this Article include: 
(1) To reduce recidivism; 
(2) To reduce the number of probation revocations; 
(3) To reduce alcoholism and other drug dependencies among offenders; 
and 
(4) To reduce the cost to the State and the counties of incarceration. (1993, 
€.1034: 5.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.3. 


§ 143B-273.4. Eligible population. 


(a) An eligible offender is an adult offender who either is in confinement 
awaiting trial, or was convicted of a misdemeanor or a felony offense and 
received a nonincarcerative sentence of an intermediate punishment or is 
serving a term of parole or post-release supervision after serving an active 
sentence of imprisonment. 

(b) The priority populations for programs funded under this Article shall be: 

(1) Offenders sentenced to intermediate punishments; and 

(2) Offenders who are appropriate for release from jail prior to trial under 
the supervision of a pretrial monitoring program. (1993, c. 534, s. 1; 
1997-443, s. 19.8(b).) 


Editor’s Note. — The number of this section number in Session Laws 19935560534, 's..1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.4. 


§ 143B-273.5. State-County Criminal Justice Partnership 
Account established. 


The State-County Criminal Justice Partnership Account is created within 
the Department of Correction. Revenue in the Account may be used only to 
make grants to counties for supplementary community-based correctional 
programs for eligible offenders in accordance with this Article. Revenue 
appropriated to the Account does not revert at the end of the fiscal year; it 
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remains in the Account for expenditures in the following fiscal year. (1998, c. 
534, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.5. 


§ 143B-273.6. State Criminal Justice Partnership Advi- 
sory Board; members; terms; chairperson. 


(a) There is created the State Criminal Justice Partnership Advisory Board. 
The State Board shall act as an advisory body to the Secretary with regards to 
this Article. The State Board shall consist of 22 members as follows: 

(1) A member of the Senate. 

(2) A member of the House of Representatives. 

(3) Ajudge of the Superior Court. 

(4) A judge of the district court. 

(5) A district attorney. 

(6) A criminal defense attorney. 

(7) A county sheriff. 

(8) A chief of a city police department. 

(9) Two county commissioners, one from a predominantly urban county 
and one from a predominantly rural county. 

(10) A representative of an existing community-based corrections pro- 
gram. 

(11) A member of the public who has been the victim of a crime. 

(12) A rehabilitated ex-offender. 

(13) A member of the business community. 

(14) Three members of the general public, one of whom is a person 
recovering from chemical dependency or who is a previous consumer 
of substance abuse treatment services. 

(15) A victim service provider. 

(16) A member selected from each of the following service areas: mental 
health, substance abuse, and employment and training. 

(17) Aclerk of superior court. 

(b) The membership of the State Board shall be selected as follows: 

(1) The Governor shall appoint the following members: the county sheriff, 
the chief of a city police department, the member of the public who has 
been the victim of a crime, a rehabilitated ex-offender, the members 
selected from each of the service areas. 

(2) The Lieutenant Governor shall appoint the following members: the 
member of the business community, one member of the general public 
who is a person recovering from chemical dependency or who is a 
previous consumer of substance abuse treatment services, the victim 
service provider. 

(3) The Chief Justice of the North Carolina Supreme Court shall appoint 
the following members: the superior court judge, the district court 
judge, the district attorney, the clerk of superior court, the criminal 
defense attorney, the representative of an existing community-based 
corrections program. 

(4) The President Pro Tempore of the Senate shall appoint the following 
members: the member of the Senate, the county commissioner from a 
predominantly urban county, one member of the general public. 

(5) The Speaker of the House shall appoint the following members: the 
member of the House of Representatives, the county commissioner 
from a predominantly rural county, one member of the general public. 

In appointing the members of the State Board, the appointing authorities 
shall make every effort to ensure fair geographic representation of the State 
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Board membership and that minority persons and women are fairly repre- 
sented. | 

(c) The initial members shall serve staggered terms, one-third shall be 
appointed for a term of one year, one-third shall be appointed for a term of two 
years, and one-third shall be appointed for a term of three years. The members 
identified in subdivisions (1) through (7) of subsection (a) of this section shall 
be appointed initially for a term of one year. The members identified in 
subdivisions (8) through (13) in subsection (a) of this section shall be appointed 
initially for a term of two years. The members identified in subdivisions (14) 
through (16) of subsection (a) of this section shall each be appointed for a term 
of three years. The additional member identified in subdivision (17) in 
subsection (a) of this section shall be appointed initially for a term of three 

ears. 
‘ At the end of their respective terms of office their successors shall be 
appointed for terms of three years. A vacancy occurring before the expiration of 
the term of office shall be filled in the same manner as original appointments 
for the remainder of the term. Members may be reappointed without limita- 
tion. 

(d) Each appointing authority shall have the power to remove a member it 
appointed from the State Board for misfeasance, malfeasance, or nonfeasance. 

(e) The members of the State Board shall, within 30 days after the last 
initial appointment is made, meet and elect one member as chairman and one 
member as vice-chairman. 

(f) The State Board shall meet at least quarterly and may also hold special 
meetings at the call of the chairman. For purposes of transacting business, a 
majority of the membership shall constitute a quorum. 

(g) Any member who has an interest in a governmental agency or unit or 
private nonprofit agency which is applying for a State-County Criminal Justice 
Partnership grant or which has received a grant and which is the subject of an 
inquiry or vote by a grant oversight committee, shall publicly disclose that 
interest on the record and shall take no part in discussion or have any vote in 
regard to any matter directly affecting that particular grant applicant or 
grantee. “Interest” in a grant applicant or grantee shall mean a formal and 
direct connection to the entity, including, but not limited to, employment, 
partnership, serving as an elected official, board member, director, officer, or 
trustee, or being an immediate family member of someone who has such a 
connection to the grant applicant or grantee. 

(h) The members of the State Board shall serve without compensation but 


shall be reimbursed for necessary travel and subsistence expenses. (1993, c. 
534, s. 1; 1998-170, s. 2.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. Doe, Ss. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.6. 


§ 143B-273.7. Duties of State Criminal Justice Partner- 
ship Advisory Board. 


F fhe State Criminal Justice Partnership Advisory Board has the following 
uties: 
(1) To recommend community-based corrections program priorities; 
(2) To review the application process and procedures for funding commu- 
nity-based corrections programs, including the format for comprehen- 
sive community-based corrections plans; 


(3) To review the criteria for monitoring and evaluating community-based 
corrections programs; 
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(4) To distribute an annual plan which describes the community-based 
corrections program priorities, and the application process and pro- 
cedures for funding community-based corrections programs, including 
the format for comprehensive community-based corrections plans. 
The annual plan must also announce the amount of funds appropri- 
ated to the State-County Criminal Justice Partnership Account; 

(5) To coordinate community-based corrections programs administered by 
the state agencies and programs funded under this Article; 

(6) To review plans of participating counties and, based on the State 
Board’s annual plan, to make recommendations to the Secretary to 
provide grant funding to counties for implementing and operating 
community-based corrections programs; and 

(7) To review the minimum program standards, policies, and rules for 

community-based corrections programs. 

(8) To evaluate the effects of categories of programs funded by this Article 
and prepare a written report. (1998, c. 534, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.7. 


§ 1438B-273.8. Duties of Department of Correction. 


(a) In addition to those otherwise provided by law, the Department of 
Correction shall have the following duties: 

(1) To provide technical assistance to applicants in developing, imple- 
menting, monitoring, evaluating, and operating community-based 
corrections programs. 

(2) To enter into contractual agreements with county boards for the 
operation of community-based corrections programs and monitor 

~ compliance with those agreements. 

(3) To act as an information clearinghouse regarding community-based 
corrections programs. 

(4) To review plans of participating counties and to approve grants based 
on applications to assist them in the implementation and operation of 
community-based corrections programs. 

(5) To develop policies and procedures for the disbursement of grant funds 

| to participating counties on a reimbursement basis. 

(6) To develop the minimum program standards, policies, and rules for 
community-based corrections programs. 

(7) In instances of substantial noncompliance, the Secretary shall notify 
the board or boards of county commissioners, the county community 
corrections advisory board, and the chief administrator of the pro- 
gram in writing of the allegations and allow 60 days for a response. If 
an agreement is reached concerning a remedy, then the Secretary 
shall allow 30 days following that agreement for the remedy to be 
implemented. If the deficiencies are not corrected within this period, 
then the Secretary may, upon written notice, suspend any or all of the 
grant funds until compliance is achieved. 

(b) The Department of Correction shall report by February 1 of each year to 
the Chairs of the Senate and House Appropriations Committees, the Senate 
and House Appropriations Subcommittees on Justice and Public Safety, and 
the Joint Legislative Corrections, Crime Control, and Juvenile Justice Over- 
sight Committee on the status of the Criminal Justice Partnership Program. 
The report shall include the following information: 

(1) The amount of funds carried over from the prior fiscal year; 

(2) The dollar amount and purpose of grants awarded to counties as 
discretionary grants for the current fiscal year; 
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(3) Any counties the Department anticipates will submit requests for new 


implementation grants; 


(4) The number of counties submitting offender participation data via the 


electronic reporting system; 


(5) An analysis of offender participation data received; and 
(6) An update on efforts to ensure that all counties make use of the 
electronic reporting system. (1993, c. 534, s. 1; 1999-237, s. 18(d); 


2000-67, s. 16; 2001-138, s. 2.) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1993, c. 534, s. 1, 
having been § 143B-272.8. 

Session Laws 1999-237, s. 18(d), as amended 
by Session Laws 2000-67, s. 16, was codified as 
subsection (b) of this section and the existing 
provisions designated as subsection (a) at the 
direction of the Revisor of Statutes. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.’” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 424, s. 25.16 (d), provides: “The 
Department of Correction shall report by Feb- 
ruary 1 of each year to the Chairs of the Senate 
and House of Representatives Appropriations 
Committees, the Senate and House of Repre- 
sentatives Appropriations Subcommittees on 
Justice and Public Safety, and the Joint Legis- 
lative Corrections, Crime Control, and Juvenile 
Justice Oversight Committee on the status of 
the Criminal Justice Partnership Program. The 
report shall include the following information: 

“(1) The amount of funds carried over from 
the prior fiscal year; 

“(2) The dollar amount and purpose of grants 
awarded to counties as discretionary grants for 
current fiscal year; 


“(3) Any counties the Department anticipates 
will submit requests for new implementation 
grants; 

“(4) An update on efforts to ensure that all 
counties make use of the electronic reporting 
system, including the number of counties sub- 
mitting offender participation data via the sys- 
tem; 

“(5) An analysis of offender participation data 
received, including data on each program’s uti- 
lization and capacity; and : 

“(6) An analysis of comparable programs, 
prepared by the Research and Planning Divi- 
sion of the Department of Correction, and a 
summary of the reports prepared by county 
Criminal Justice Partnerships Advisory 
Boards.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-138, s. 2, effective July 1, 2001, substi- 
tuted “Joint Legislative Corrections, Crime 
Control, and Juvenile Justice Oversight Com- 
mittee” for “Joint Legislative Corrections and 
Crime Control Oversight Committee” in the 
introductory paragraph of subsection (b). 


§ 143B-273.9. Election to apply for funding. 


A county may elect to apply for funding under this Article by a vote of the 
board of county commissioners approving the decision to apply, and by 
appointing a county criminal justice partnership advisory board. Two or more 
counties, by vote of the board of county commissioners of each county, may 
agree to create a multicounty board instead of a county board. A multicounty 
board shall perform the same functions as a county board for each county that 
participates in establishing the multicounty board. The board or boards of 
county commissioners shall notify the Secretary of the intent to apply for funds 
within 60 days of receiving notification of the availability of funds and may 
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request technical assistance to develop the community-based corrections plan. 
(1993, en bb4n6ich1) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.9. 


§ 143B-273.10. County Criminal Justice Partnership Advi- 
sory Boards; members; terms; chairperson. 


(a) A county board or a multicounty board shall consist of not less than 10 
members and shall, to the greatest extent possible, include the following: 

(1) A county commissioner. In the case of a multicounty community 
corrections advisory board, one county commissioner from each par- 

_ ticipating county shall serve as a member. 

(2) A county manager, or the county manager’s designee. 

(3) A judge of the superior court. 

(4) ‘A judge of the district court. 

(5) A-district attorney, or the district attorney’s designee. 

(6) A criminal defense attorney. 

(7) A public defender. 

(8) A county sheriff, or the sheriff’s designee. 

(9) A chief of a city police department, or the police chief’s designee. 

(10) A probation officer. 

(11) A community service coordinator. 

(12) One member selected from each of the following service areas which 
are available in the county or counties: mental health, public health, 
substance abuse, employment and training, community-based correc- 
tions programs, victim services programs. 

(13) A member of the business community. 

(14) A member of the community who has been a victim of a crime. 

(15) Members at large, including persons who are recovering from chem- 
ical dependency or are previous consumers of substance abuse treat- 
ment services. 

(b) In the case of a single county board, the board of county commissioners 
shall appoint the members. In the case of a multicounty board, the board of 
county commissioners from the participating counties shall each appoint one 
commissioner as a member. These members shall appoint the other members. 
The board of county commissioners may designate an existing board which 
meets the requirements of this section to serve as the County Criminal Justice 
Partnership Advisory Board. A member may be removed, with cause, by the 
group authorized to make the initial appointment. 

(c) Before an appointment is made under this section, the appointing 
authority shall publish advance notice of the appointments and shall request 
that the names of persons interested in being considered for appointment be 
submitted to the appointing authority. In appointing the members of a county 
board, the county shall make every effort to ensure that minority persons and 
women are fairly represented. 

(d) The initial members of the county board appointed by the board or 
boards of county commissioners shall serve staggered terms, one-third shall be 
appointed for a term of one year, one-third shall be appointed for a term of two 
years, and one-third shall be appointed for a term of three years. Members 
appointed by virtue of their office serve only while holding the office or position 
held at the time of appointment. A vacancy occurring before the expiration of 
the term of office shall be filled in the same manner as original appointments 
for the remainder of the term. Members may be reappointed without limita- 
tion. 
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(e) The members of the county board shall, within 30 days after the last 
initial appointment is made, meet and elect one member as chairman and one 
member as vice-chairman and appoint a secretary-treasurer who need not be 
a member. For purposes of transacting business, a majority of the membership 
constitutes a quorum. | 

(f) The county board shall meet at least quarterly and may also hold special 
meetings at the call of the Chairman. 

(g) Any member who has an interest in a governmental agency or unit or 
private nonprofit agency which is applying for a State-County Criminal Justice 
Partnership Act grant or which has received a grant and which is the subject 
of an inquiry or vote by a grant oversight committee shall publicly disclose that 
interest on the record and shall take no part in discussion or have any vote in 
regard to any matter directly affecting that particular grant applicant or 
grantee. “Interest” in a grant applicant or grantee shall mean a formal and 
direct connection to the entity, including, but not limited to, employment, 
partnership, serving as an elected official, board member, director, officer or 
trustee, or being an immediate family member of someone who has:such a 
connection to the grant applicant or grantee. 

(h) The board or boards of county commissioners shall provide necessary 
assistance and appropriations to the county board established for that county 
or counties. (19938, c. 534, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.10. 


§ 143B-273.11. County Criminal Justice Partnership Advi- 
sory Boards; powers and duties. 


The County Criminal Justice Partnership Advisory Board shall have the 
following powers and duties: 
(1) To participate in a planning process to develop a Community-Based 
Corrections Plan. The purpose of this planning process is to: 

. Examine the local criminal justice system; 

. Identify problem areas; 

. Identify offender groups for programs; 

. Propose strategies for improving the local criminal justice system; 

. Identify a specific community-based program that is needed; 

Plan a method for integrating the needed community-based pro- 
gram into the existing local criminal justice system; 
g. Develop criteria for evaluating the impact of the community-based 
program; and 
h. Improve coordination at the local level between State and county 
community-based corrections programs. 

(2) To submit the plan to the boards of county commissioners for approval 
within one year of the last appointment to the county board. This plan 
shall include all of the elements required by this section. 

(3) To review and revise the plan and make a formal recommendation to 
the board or boards of county commissioners at least annually 
concerning the plan and its implementation and operation during the 
ensuing year. 

(4) To monitor and evaluate the impact of the community-based correc- 
tions program and prepare a written report. (L993 te0b3ee igaale) 


To Qo Of 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.11. 
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§ 1438B-273.12. Community-Based Corrections Plan. 


(a) The Community-Based Corrections Plan shall include the following: 

(1) A flowchart of the criminal justice system which describes processing 
steps from the point of arrest through conviction, to post-release 
supervision after completing an active sentence of imprisonment. The 
flowchart shall identify all decision points, decision makers and 
options; 

(2) Number and rate of arrest, convictions, admissions to probation, jail, 
prison, and post-release supervision; 

(3) Arrest practices and data, including the use of citations; 

(4) Pretrial release practices and data on type of release ana bond 
amounts; 

(5) Procedures for assignment of indigent counsel; 

(6) Court procedures for reducing bond amounts; 

(7) Jail capacity and population data by type of offender; 

(8) The jail population by type of offender, type of offenses, and average 
length of stay; 

(9) Existing State and county community-based corrections programs 
(pretrial, sentenced, and post-release) including target population, 
program activities, profile of offenders entering and released from the 
programs, length of stay, and completion rates; 

(10) Education, vocation/employment, health, mental health, housing, 
and other social services which are available to offenders; and 

(11) Number of offenders who received an active sentence in the past two 
years, including type of offense, length of sentence, and actual time 
served. 

(b) Based on the information collected in subsection (a) of this section, the 
plan shall include a detailed description of the need for the proposed commu- 
nity-based corrections program, the offender population the proposed program 
will target, the changes that are planned in local policies and procedures to 
accommodate the proposed program, and how the proposed program will be 
integrated into the criminal justice system. 

(c) The proposed program shall target eligible offenders as defined in G.S. 
143B-273.4. 

(d) Technical assistance to complete the plan shall be provided either by the 
Department, or the Department shall grant funds to the county for technical 
assistance. If a county receives technical assistance funds, the county must 
provide twenty-five percent (25%) of the grant amount. (1993, c. 534, s. 1; 
1997-443, s. 19.8(c).) 


Editor’s Note. — The number of this section number in Session Laws 19938, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 1438B-272.12. 


§ 143B-273.13. Application for implementation funding. 


(a) Upon approving the Community-Based Corrections Plan, the board or 
boards of county commissioners shall submit the plan and an application for 
implementation funding. The application shall contain the following: 

(1) A description of the problem, including specific data and information 
concerning the population the proposed community-based corrections 
program is to serve. 

(2) A description of the program’s goal, objective, activities and how it 
relates to the annual plan distributed by the State Board. 

(3) A description of the operation of the program, including an outline of 
the approach, implementation steps and phases of the program, its 
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administrative structure, staffing pattern, staff training, financing, 
degree of community involvement, and offender participation. 

(4) A description of the program’s monitoring criteria, outlining the 
documentation and records to be maintained. 

(5) A description of the method for evaluating the impact of the program. 

(6) The identity of any designated contractor. 

(7) In the case of a multicounty community-based corrections plan, 
provisions for the appointment of a fiscal agent to coordinate the 
financial activities pertaining to the grant award. 

(8) A detailed budget for the program. 

(b) The Secretary shall complete the review of the plan within 90 days of 
submission. Failure. to disapprove or recommend amendment to the plan 
within 90 days shall constitute approval. (1998, c. 534, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 584, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.13. 


§ 143B-273.14. Fundable programs; community-based cor- 
rections programs. 


(a) Fundable programs under this Article shall include community-based 
corrections programs which are operated under a county community-based 
corrections plan and funded by the State subsidy provided in this Article. 
Based on the prioritized populations in G.S. 143B-273.4, the programs may 
include, but are not limited to, the following: 

(1) For offenders who receive intermediate punishments: 
a. Residential facilities; 
b. Day reporting centers; 
c. Restitution centers; 
d. Substance abuse services; 
e. Employment services; 
(2) For offenders who are appropriate for release from jail prior to trial: 
a. Pretrial monitoring services; 
b. Pretrial electronic surveillance; 
(3) For offenders who are serving a term of post-release supervision after 
completing active sentences of imprisonment: 
a. Aftercare support services. 

(6) Community-based corrections funds may be used to operate programs 
and may also be used to construct, acquire, or renovate community facilities 
established to provide the programs and services set forth in subsection (a) of 
this section. Construction and renovation funds may not be used for jails. 
Construction and renovation funds may not be used to reimburse expenses for 
any facilities renovated before the effective date of this Article. 

(c) When a county receives more than fifty thousand dollars ($50,000) in 
community-based corrections funds, then that county shall use at least fifty 
percent (50%) of those funds to develop programs for offenders who receive 
intermediate punishments. (1993, c. 534, s. 1.) 


Editor’s Note. — The number of this section As originally enacted, subsection (c) was set 
was assigned by the Revisor of Statutes, the out preceding subsection (b). These subsections 


number in Session Laws 1993, c. 534, s. 1, were reordered at the direction of the Revisor of 
having been § 143B-272.14. Statutes. 
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§ 143B-273.15. Funding formula. 


To determine the grant amount for which a county or counties may apply, the 
granting authority shall apply the following formula: 

(1) Twenty percent (20%) based on a fixed equal dollar amount for each 
county; 

(2) naa percent (60%) based on the county share of the State population; 
an 

(3) Twenty percent (20%) based on the supervised probation admissions 
rate for the county. 

The sum of the amounts in subdivisions (1), (2), and (3) is the total amount 
of the funding that a county may apply for under this subsection. 

Grants to participating counties are for a period of one fiscal year with 
unobligated funds being returned to the Account at the end of the grant period. 
Funds are provided to participating counties on a reimbursement basis unless 
a county documents a need for an advance of grant funds. (1993, c. 534, s. 1; 


1995, c. 324, s. 19; 2001-424, s. 25.16(a).) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1993, c. 534, s. 1, 
having been § 143B-272.15. 

Session Laws 1999-237, ss. 18(a)-(c), as 
amended by Session Laws 2000-67, s. 16, pro- 
vide that notwithstanding the funding formula 
set forth in G.S. 143B-273.15, appropriations 
made to the Department of Correction through 
the North Carolina State-County Criminal Jus- 
tice Partnership Act for the 1999-2000 and 
2000-2001 fiscal years shall be distributed to 
the counties as specified in G.S. 143B-273.15(2) 
only, and not as discretionary funds. The De- 
partment may also use funds from the State- 
County Criminal Justice Partnership Account 
in order to maintain the counties’ allocations of 
nine million six hundred thousand dollars 
($9,600,000) as provided in previous fiscal 
years. Appropriations not claimed or expended 
by the counties during the 1999-2000 and 2000- 
2001 fiscal years are to be distributed as spec- 
ified in G.S. 148B-273.15(1). A single county 
may apply for discretionary funds under G.S. 
1438B-273.15(1) for a residential program that 
serves offenders from other counties; in order 
for those other counties to assign offenders to 
such a program, those counties shall include a 
residential component in an approved partner- 
ship plan. The Department of Correction may 
not deny funds to a county to support both a 
residential program and a day reporting center 
if the Department of Correction determines 
that the county has a demonstrated need and a 
fully-developed plan for each type of sanction. 
For prior similar provisions, see Session Laws 
1996, Second Extra Session, c. 18, c. 20.4, 
Session Laws 1997-443, s. 19(a) and Session 
Laws 1998-212, s. 17.5. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 


the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvement Appropria- 
tions Act of 1999’.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 25.16(b), as 
amended by Session Laws 2001-513, s. 11, 
provides: “Notwithstanding the provisions of 
G.S. 143B-273.15 specifying that grants to par- 
ticipating counties are for the full fiscal year 
and that unobligated funds are returned to the 
State-County Criminal Justice Partnership Ac- 
count at the end of the grant period, the De- 
partment of Correction may reallocate unspent 
or unclaimed funds distributed to counties par- 
ticipating in the State-County Criminal Justice 
Partnership Program in an effort to maintain 
the level of services realized in previous fiscal 
years.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
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effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 25.16(a), effective July 1, 2001, 
deleted former subdivisions (1) and (2), relating 
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to distribution of 20% of the fiscal year appro- 
priation plus unspent funds for certain pur- 
poses and distribution of the remaining 80% 
according to the variables now found in present 
subdivisions (1), (2) and (3); redesignated sub- 
divisions a. through c. as subdivisions (1) 
through (3); and substituted “subdivisions (1), 
(2), and (3)” for “sub-subdivisions a., b., and c.” 
in the second paragraph. 


§ 143B-273.16. Continued eligibility. 


(a) To continue to receive funding under this Article, a county shall submit 
an updated application for implementation funding to the Secretary at the 
beginning of each fiscal year. 

(b) To remain eligible for funding, a county shall: 

(1) Comply with its community-based corrections plan; 
(2) Submit monitoring reports as required by the Department; and 
(3) Comply with the minimum standards adopted. : 

(c) If the Secretary suspends any or all of the grant funds, the county may 
request a hearing in accordance with Chapter 150B of the General Statutes. 
(1993, c..534, s. 1.) 


number in Session Laws 1998, c. 534, s. 1, 
having been § 143B-272.16. 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 


§ 143B-273.17. Termination of participation in program. 


A county receiving financial aid under this Article may terminate its 
participation by delivering a resolution of the board or boards of county 
commissioners to the Secretary at the beginning of any calendar quarter. Upon 
withdrawal from the program, the board or boards of county commissioners 
may adopt a resolution stating that it is in the best interests of the county that 
the county community corrections advisory board be dissolved, whereupon the 
county commissioners shall pay and discharge any debts or liabilities of the 
advisory board, collect and distribute assets of the advisory board under the 
laws of North Carolina, and pay over any remaining proceeds or property to 
the proper fund. (1993, c. 534, s. 1.) 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 


number in Session Laws 19938, c. 534, s. 1, 
having been § 143B-272.17. 


§ 143B-273.18. Private nonprofit agencies participating in 
program. 


After the county criminal justice partnership advisory board has developed 
a plan and the board or boards of county commissioners has reviewed it, if the 
county decides that it does not intend to operate the proposed program, the 
county criminal justice partnership advisory board shall recommend the 


appropriate deliverer of services and the county may contract for services. 
(1998, c. 534,.s:.1.) 


Editor’s Note. — The number of this section 


number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the 


having been § 143B-272.18. 
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§ 143B-273.19. Prohibited uses of funds. 


(a) Counties may not use funds received under this Article to supplant or 
replace existing funds or other resources from the federal, State, or county 
government for existing community-based corrections programs. 

(b) Counties may not use funds received under this Article for indirect costs 
associated with a program. (1993, c. 534, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 534, s. 1, 
was assigned by the Revisor of Statutes, the having been § 143B-272.19. 


§ 143B-274: Reserved for future codification purposes. 


ARTICLE 7. 


Department of Environment and Natural Resources. 
Part 1. General Provisions. 


§§ 143B-275 through 143B-279: Repealed by Session Laws 1989, c. 
Te tre 


Cross References. — For present provi- Editor’s Note. — Session Laws 1997-443, s. 
sions relating to the Department of Environ-  11A.4, rewrote the name of Article 7 of Chapter 
ment and Natural Resources, see § 143B-279.1 143B of the General Statutes to read: “Depart- 
et seq. ment of Environment and Natural Resources.” 


§ 143B-279.1. Department of Environment and Natural 
Resources — creation. 


(a) There is hereby created and constituted a department to be known as the 
Department of Environment and Natural Resources, with the organization, 
powers, and duties defined in this Article and other applicable provisions of 
aw. 

(b) The provisions of Article 1 of this Chapter not inconsistent with this 
Article shall apply to the Department of Environment and Natural Resources. 
(1989, c. 727, s. 3; 1997-448, s. 11A.119(a).) 


Cross References. — As to the Minority “(2) Evaluation of the organization, pro- 
Health Advisory Council, see § 130A-33.43. grams, and operation of the Depart- 
Editor’s Note. — As to abolition of the ment of Environment, Health, and 
Department of Natural Resources and Commu- Natural Resources [now the Depart- 
nity Development and the transfer of its divi- ment of Environment and Natural Re- 
sions, agencies, functions, etc. to the Depart- sources]; 
ment of Environment Health, and Natural “(3) Evaluation of the organization, func- 
Resources [now Department of Environment tions, powers, and duties of the compo- 
and Natural Resources], see Session Laws nents of the Department of Environ- 
1989, c. 727. ment, Health, and Natural Resources 
Session Laws 1989, c. 727, s. 225 provided: [now the Department of Environment 
“(a) The Environmental Review Commission and Natural Resources], including 
may continue the study of environmental boards, commissions, councils, and re- 
agency consolidation and reorganization. The gional offices; and 
study of environmental agency consolidation “(4) Recodification of the General Statutes 
shall include, but is not limited to: relating to the environment and envi- 
“(1) Monitoring the implementation of this ronmental agencies. 
act; “(b) Notwithstanding any rule or resolution 
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to the contrary, proposed legislation to imple- 
ment any recommendation made by the Envi- 
ronmental Review Commission may be intro- 
duced and considered during any session of the 
General Assembly.” 

Session Laws 1997-443, s. 11A.120, provides 
that references in the Session Laws to any 
department, division, or other agency that is 
transferred by that Part of the act shall be 
considered to refer to the successor depart- 
ment, division, or other agency. Every Session 
Law that refers to any department, division, or 
other agency to which that Part applies that 
relates to any power, duty, function, or obliga- 
tion of any department, division, or agency and 
that continues in effect after that Part shall be 
construed so as to be consistent with that Part. 

Session Laws 1997-443, s. 11A.124 provides 
that all statutory authority, powers, duties, 
functions, records, personnel, property, and 
unexpended balances of appropriations or other 
funds of any agency which are transferred 
pursuant to this Part shall be transferred in 
their entirety. 

Session Laws 1997-443, s. 11A.125 provides 
that unless specifically provided to the contrary 
or unless a contrary intent is clear from the 
context, any official designation of any agency 
transferred by this Part as the State agency for 
any function, including specifically purposes of 
federal programs, shall be considered to be a 
designation of the successor agency. 

Session Laws 1997-448, s. 11A.126 provides 
that no later than 30 days after the effective 
date of this Part, the Department of Health and 
Human Services and the Department of Envi- 
ronment and Natural Resources shall enter 
into a Memorandum of Agreement that pro- 
vides for coordination between the departments 
as to any functions shared by the departments 
as a result of the passage of this Part. This 
Memorandum shall require that the Depart- 
ment of Environment and Natural Resources 
provide staff to the Commission for Health 
Services for the Commission’s duties under 
Articles 8, 9, 10, 11, and 12 of Chapter 130A of 
the General Statutes. Until a Memorandum of 
Agreement has been entered into by the depart- 
ments, the Department of Health and Human 
Services shall provide all clerical and other 
services required by the Commission for Health 
Services. All statutory authority, powers, du- 
ties, functions, records, personnel, property, 
and unexpended balances of appropriations or 
other funds of any agency which are trans- 
ferred pursuant to this Part shall be trans- 
ferred in their entirety. 

Session Laws 1997-443, s. 114.127, as 
amended by S.L. 1998-76, s. 1, provides that 
pending action by the General Assembly on the 
recommendation of the Environmental Review 
Commission resulting from the study to be 
undertaken by the Environmental Review 
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Commission as provided in this Part, on-site 
wastewater functions, public drinking water 
programs, and environmental health programs 
shall remain in the Department of Environ- 
ment and Natural Resources, the Division of 
Environmental Health, shall remain intact in 
the Department of Environment and Natural 
Resources, and the Department of Environ- 
ment and Natural Resources shall not consoli- 
date on-site wastewater functions or drinking 
water programs in the Division of Water Qual- 
ity. 

Session Laws 1997-4438, s. 11A.130, effective 
July 1, 1997, provides that the Departments by 
agreement and at the direction of the Office of 
State Budget and Management (now the Office 
of State Budget, Planning, and Management) 
shall undertake certification, revisions, and 
transfer of budget funds and financial records 
so that State fiscal year financial records, re- 
ports, and accounting are maintained as if this 
Part had become effective July 1, 1997. 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities.occurring 
during, the 1997-99 fiscal biennium.” é 

Session Laws 1997-443, s. 1.1, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997.’” 

Session Laws 
severability clause. 

Session Laws 1998-225, s. 5.3, provides: “Un- 
less otherwise expressly provided, every agency 
to which this act applies shall adopt rules to 
implement the provisions of this act only in 
accordance with the provisions of Chapter 150B 
of the General Statutes. This act constitutes a 
recent act of the General Assembly within the 
meaning of G.S. 150B-21.1. Every agency to 
which this act applies that is authorized to 
adopt rules to implement the provisions of this 
act may adopt temporary rules to implement 
the provisions of this act. This section shall 
continue in effect until all rules necesary to 
implement the provisions of this act have be- 
come effective as either temporary rules or 
permanent rules.” 

One-Stop Environmental Permit Appli- 
cation Assistance and Tracking System Pi- 
lot Program. — Session Laws 2000-67, s. 13.7 
(a)-(f), directs the Department of Environment 
and Natural Resources to establish a one-stop 
environmental permit application assistance 
and tracking system pilot project for one year in 
at least two regional offices, and to expand this 
program, to more than two offices during the 
2000-2001 fiscal year if resources are available, 
and to a statewide program as soon as possible 
after the 2000-2001 fiscal year. As part of the 


1997-443, s. 35.4, is a 
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project, the Department is to provide each 
person who submits an application for an envi- 
ronmental permit to one of the regional offices 
participating in the pilot project a time frame 
within which that applicant may expect a final 
decision regarding issuance or denial or a per- 
mit. The Department is to track the time re- 
quired to process each complete environmental 
permit application received on or after July 1, 
2000, as part of the pilot project and is to 
identify each permit that was issued or denied 
more than 90 days after receipt of a complete 
application and document reasons for delayed 
action. The Department is to issue a report, 
with recommendations, regarding permit time 
frames for all major permits issued by the 
Department to the Senate and House Appropri- 
ations Subcommittees on Natural and Eco- 
nomic Resources, the Fiscal Research Division, 
and the Environmental Review Commission by 
April 1, 2001. The Department may adopt tem- 
porary rules to implement s. 13.7. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Same — Continuance. — Session Laws 
2001-424, ss. 19.6 (a) to (c), provide: “(a) The 
Department of Environment and Natural Re- 
sources shall continue the one-stop environ- 
mental permit application assistance and 
tracking system pilot project established under 
Section 13.7 of S.L. 2000-67 during the 2001- 
2003 fiscal biennium. It is the intent of the 
General Assembly that the Department of En- 
vironment and Natural Resources expand this 
pilot program to a statewide program effective 
in all of the Department’s regional offices if the 
resources are available to do so during the 
2001-2003 fiscal biennium. The provisions of 
Section 13.7(a) through (d) of S.L. 2000-67 
apply to the pilot program under this section [s. 
19.6 of Session Laws 2001-424]. 

“(b) The Department of Environment and 
Natural Resources shall report to the Appropri- 
ations Subcommittees on Natural and Eco- 
nomic Resources in both the Senate and the 
House of Representatives, the Fiscal Research 
Division, and the Environmental Review Com- 
mission no later than April 1, 2002, and again 
no later than April 1, 2003, regarding the 
results of the pilot project continued under this 
section [s. 19.6 of Session Laws 2001-424]. This 
report shall include the number of environmen- 
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tal permits in the pilot project that took more 
than 90 days to issue or deny; the types of 
permits those were; the reasons for the ex- 
tended processing time of those permits; how 
the time within which the permit was actually 
issued or denied compared with the projected 
time frame provided to the applicant by the 
Department; based on the data gathered in the 
pilot project, any recommendations regarding 
what the permit time frames should be for all 
major permits issued by the Department; and 
to what extent, if any, the program has been 
expanded to a statewide program under this 
section [s. 19.6 of Session Laws 2001-424]. 

“(c) The Department of Environment and 
Natural Resources may adopt temporary rules 
to implement this section [s. 19.6 of Session 
Laws 2001-424].” 

Session Laws 2001-424, s. 19.9, provides: 
“The Secretary of Environment and Natural 
Resources shall designate from existing staff 
within the Department of Environment and 
Natural Resources a staff position to be respon- 
sible for managing the Submerged Lands Pro- 
gram. By November 1, 2001, the Secretary 
shall report to both the Senate and House of 
Representatives Cochairs of the Appropriations 
Subcommittees on Natural and Economic Re- 
sources what position will manage the Pro- 
gram.” 

Study. — Session Laws 2001-424, ss. 19.11 
(a) to (c), provide: “(a) The Department of En- 
vironment and Natural Resources shall study 
the permitting process in the Division of Water 
Quality, the Division of Coastal Management 
as it relates to CAMA permits, and the Division 
of Land Resources as it relates to the sedimen- 
tation and erosion control plans. The study 
shall at a minimum include the following: 

“(1) A description of how the permitting pro- 
cess currently works. 

“(2) The number and types of permits issued 
by each of these Divisions. 

“(3) The time frame within which each of the 
types of permits is issued. 

“(4) The adequacy of existing staff levels to 
complete the issuance of permits in a timely 
manner. 

“(5) Whether duplication in the permitting 
process exists between the regional office and 
the central office staff. 

“(6) Efficiencies to be gained from delegation 
of authority to regional offices. 

“(7) Efficiencies to be gained from issuing 
more general permits. 

“(8) The amount of revenue generated by the 
permits and retained as departmental receipts. 

“(9) Any other information or issue deemed 
relevant by the Fiscal Research Division to 
provide an accurate analysis of the issues. 

“(b) In conducting this study, the Department 
shall record its tracking of the permits and the 
statistical data regarding those permits in a 
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format that is easily accessible and usable for 
fiscal analysis by the Fiscal Research Division. 

“(¢) The Department shall make a report with 
its findings and recommendations to the Senate 
and House of Representatives Cochairs of the 
full Appropriations Committee and to the Sen- 
ate and House of Representatives Cochairs of 
the Natural and Economic Resources Appropri- 
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“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” . 

Session Laws 2001-424, s. 36.3, provides: 
“Hxcept for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 


funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5. is a 
severability clause. 


ations Subcommittees, on ways to improve, 
expedite, or simplify the permitting process no 

later than March 10, 2002.” 
Session Laws 2001-424, s. 1.2, provides: 
CASE NOTES 


Cited in Crowell Constructors, Inc. v. State, 
342 N.C. 838, 467 S.E.2d 675 (1996). 


§ 143B-279.2. Department of Environment and 
Resources — duties. 


It shall be the duty of the Department: 

(1) To provide for the protection of the environment; 

(1a) To administer the State Outer Continental Shelf (OCS) Task Force 
and coordinate State participation activities in the federal outer 
continental shelf resource recovery programs as provided under the 
OCS Lands Act Amendments of 1978 (48 USC §§ 1801 et seq.) and the 
OCS Lands Act Amendments of 1986 (43 USC §§ 1331 et seq.). 

(1b) To provide for the protection of the environment and public health 
through the regulation of solid waste and hazardous waste manage- 
ment and the administration of environmental health progams. 

(2) Pocus by Session Laws 1997-443, s. 11A.5, effective August 28, 


Natural 


(2a) To provide and keep a museum or collection of the natural history of 
the State and to maintain the North Carolina Biological Survey; and 
(3) To provide for the management of the State’s natural resources. (1989, 
c. (27, s. 3; 1993, c. 321, s:)-28(c); c. 561, 5: 116(e); 1997-443" s. 1TA‘5:) 


§ 143B-279.3. Department of Environment and Natural 
Resources — structure. 


(a) All functions, powers, duties, and obligations previously vested in the 
following subunits of the following departments are transferred to and vested 
in the Department of Environment and Natural Resources by a Type I transfer, 
as defined in G.S. 143A-6: 

(1) Radiation Protection Section, Division of Facility Services, Depart- 
ment of Health and Human Services. 

(2), (3) Repealed by Session Laws 1997-443, s. 11A.6. 

(4) Coastal Management Division, Department of Natural Resources and 
Community Development. 

(5) Environmental Management Division, Department of Natural Re- 
sources and Community Development. 

(6) Forest Resources Division, Department of Natural Resources and 
Community Development. 

(7) Land Resources Division, Department of Natural Resources and 
Community Development. 

(8) Marine Fisheries Division, Department of Natural Resources and 
Community Development. 


226 


§143B-279.3 ART. 7. ENVIRONMENT AND NATURAL RESOURCES §143B-279.3 


(9) Parks and Recreation Division, Department of Natural Resources and 
Community Development. 

(10) Soil and Water Conservation Division, Department of Natural Re- 
sources and Community Development. 

(11) Water Resources Division, Department of Natural Resources and 
Community Development. 

(12) North Carolina Zoological Park, Department of Natural Resources 
and Community Development. 

(13) Albemarle-Pamlico Study. 

(14) Office of Marine Affairs, Department of Administration. 

(15) Environmental Health Section, Division of Health Services, Depart- 
ment of Health and Human Services. 

(b) All functions, powers, duties, and obligations previously vested in the 
following commissions, boards, councils, and committees of the following 
departments are transferred to and vested in the Department of Environment 
and Natural Resources by a Type II transfer, as defined in G.S. 143A-6: 

(1) Repealed by Session Laws 1998, c. 501, s. 27. 

(2) Radiation Protection Commission, Department of Health and Human 
Services. 

(3) Repealed by Session Laws 1997-443, s. 11A.6. 

(4) Water Treatment Facility Operators Board of Certification, Depart- 
ment of Health and Human Services. 

(5) to (8) Repealed by Session Laws 1997-4438, s. 11A.6. 

(9) Coastal Resources Commission, Department of Natural Resources and 
Community Development. 

(10) Environmental Management Commission, Department of Natural 
Resources and Community Development. 

(11) Air Quality Council, Department of Natural Resources and Commu- 
nity Development. 

(12) Wastewater Treatment Plant Operators Certification Commission, 
Department of Natural Resources and Community Development. 
(13) Forestry Council, Department of Natural Resources and Community 

Development. 

(14) North Carolina Mining Commission, Department of Natural Re- 
sources and Community Development. 

(15) Advisory Committee on Land Records, Department of Natural Re- 
sources and Community Development. 

(16) Marine Fisheries Commission, Department of Natural Resources and 
Community Development. 

(17) Parks and Recreation Council, Department of Natural Resources and 
Community Development. 

(18) Board of Trustees of the Recreation and Natural Heritage Trust 
Fund, Department of Natural Resources and Community Develop- 
ment. 

(19) North Carolina Trails Committee, Department of Natural Resources 
and Community Development. 

(20) Sedimentation Control Commission, Department of Natural Re- 
sources and Community Development. 

(21) State Soil and Water Conservation Commission, Department of 
Natural Resources and Community Development. 

(22) North Carolina Zoological Park Council, Department of Natural 
Resources and Community Development. 

(23) Repealed by Session Laws 1997-286, s. 6. 

(c)(1) There is created a division within the environmental area of the 

Department of Environment and Natural Resources to be named the 
Division of Radiation Protection. All functions, powers, duties, and 
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obligations of the Radiation Protection Section of the Division of 
Facility Services of the Department of Health and Human Services 
are transferred in their entirety to the Radiation Protection Division 
of the Department of Environment and Natural Resources. 


(2) There is created a division within the environmental area of the 


Department of Environment and Natural Resources to be named the 
Division of Waste Management. All functions, powers, duties, and 
obligations of the Solid Waste Management Section of the Division of 
Health Services of the Department of Health and Human Services are 
transferred in their entirety to the Division of Waste Management of 
the Department of Environment and Natural Resources. 


(3) There is created a division within the environmental areas of the 


Department of Environment and Natural Resources to be named the 
Division of Environmental Health. All functions, powers, duties and 
obligations of the Division of Environmental Health of the Depart- 
ment of Environment and Natural Resources are transferred in their 
entirety to the Division of Environmental Health, Department of 
Environment and Natural Resources. 


(d) The Department of Environment and Natural Resources is vested with 
all other functions, powers, duties, and obligations as are conferred by the 
Constitution and laws of this State. (1989, c. 727, s. 3; 1989 (Reg. Sess., 1990), 
c. 1004, s. 31; 1991, c. 342, ss. 16(a), (b); 1993, c. 321, ss. 28(a), (b); c. 501, s. 27; 
1995 (Reg. Sess., 1996), c. 748, s. 20; 1997-286, s. 6; 1997-448, ss. 11A.6, 


11A.123.) 


Editor’s Note. — Session Laws 2000-67, s. 
23, effective July 1, 2000, consolidates the Of- 
fice of State Budget and Management and the 
Office of State Planning into the Office of State 
Budget, Planning, and Management under the 
Office of the Governor. The Department of En- 
vironment and Natural Resources is to transfer 
the responsibility for development of topo- 
graphic mapping through a cooperative agree- 
ment with the U.S. Geological Survey and 
funds to match federal funding under the 
agreement from the Divison of Land Resources 
to the Office of State Budget, Planning, and 
Management. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 


Session Laws 2001-424, s. 12.3(a), provides: 
“The Center for Geographic Information Anal- 
ysis/Geodetic Survey is transferred from the 
Office of State Budget and Management to the 
Department of Environment and Natural Re- 
sources, Division of Land Resources. This 
transfer has all of the elements of a Type I 
transfer as defined in G.S. 143A-6.” 

Session Laws 2001-424, s. 19.7, provides: 
“The Department of Environment and Natural 
Resources shall develop a plan to make the 
Division of Radiation Protection of the Depart- 
ment of Environment and Natural Resources 
self-supporting within two years. The Depart- 
ment of Environment and Natural Resources 
shall report the details of this plan to the 
Appropriations Subcommittees on Natural and 
Economic Resources in both the Senate and the 
House of Representatives no later than Janu- 
ary 15, 2002.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 
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§ 143B-279.4. The Department of Environment and Natu- 


ral Resources — Secretary; Deputy Secretar- 
ies. 


(a) The Secretary of Environment and Natural Resources shall be the head 
of the Department. 

(b) The Secretary may appoint two Deputy Secretaries. (1989, c. 727, s. 3; 
1989 (Reg. Sess., 1990), c. 1004, s. 19(a); 1997-448, s. 11A.119(a).) 


§ 143B-279.5. Biennial State of the Environment Report. 


(a) The Secretary of Environment and Natural Resources shall report on the 
state of the environment to the General Assembly and the Environmental 
Review Commission no later than 15 February of each odd-numbered year. The 
report shall include: 

(1) An identification and analysis of current environmental protection 
issues and problems within or affecting the State and its people; 

(2) Trends in the quality and use of North Carolina’s air and water 
resources; 

(3) An inventory of areas of the State where air or water pollution is in 
evidence or may occur during the upcoming biennium; 

(4) Current efforts and resources allocated by the Department to correct 
identified pollution problems and an estimate, if necessary, of addi- 
tional resources needed to study, identify, and implement solutions to 
solve potential problems; 

(5) Departmental goals and strategies to protect the natural resources of 
the State; 

(6) Any information requested by the General Assembly or the Environ- 
mental Review Commission; 

(7) Suggested legislation, if necessary; and 

(8) Any other information on the state of the environment the Secretary 
considers appropriate. 

(b) Other State agencies involved in protecting the State’s natural resources 
and environment shall cooperate with the Department of Environment and 
Natural Resources in preparing this report. (1989, c. 727, s. 3; 1989 (Reg. Sess., 
1990), c. 1004, s. 19(b); 1991 (Reg. Sess., 1992), c. 990, s. 5; 1997-4438, s. 
11A.123.) 


CASE NOTES 


Cited in Crowell Constructors, Inc. v. State, 
342 N.C. 838, 467 S.E.2d 675 (1996). 


§ 143B-279.6: Repealed by Session Laws 1997-443, s. 11A.2. 


§ 143B-279.7. Fish kill response protocols; report. 


(a) The Department of Environment and Natural Resources shall coordi- 
nate an intradepartmental! effort to develop scientific protocols to respond to 
significant fish kill events utilizing staff from the Division of Water Quality, 
Division of Marine Fisheries, Department of Health and Human Services, 
Wildlife Resources Commission, the scientific community, and other agencies, 
as necessary. In developing these protocols, the Department of Environment 
and Natural Resources shall address the unpredictable nature of fish kills 
caused by both natural and man-made factors. The protocols shall contain 
written procedures to respond to significant fish kill events including: 
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(1) Developing a plan of action to evaluate the impact of fish kills on 
public health and the environment. 
(2) Responding to fish kills within 24 hours. 
(3) Investigating and collecting data relating to fish kill events. 
(4) Summarizing and distributing fish kill information to participating 
agencies, scientists and other interested parties. 
(b) The Secretary of Environment and Natural Resources shall take all 
necessary and appropriate steps to effectively carry out the purposes of this 


Part including: 


(1) Providing adequate training for fish kill investigators. 
(2) Taking immediate action to protect public health and the environ- 


ment. 


(3) Cooperating with agencies, scientists, and other interested parties, to 
help determine the cause of the fish kill. : 
(c) The Department of Environment and Natural Resources shall report 


annually to the Environmental Review Commission no later than December 1 
of each year. This report shall include a summary of all fish kill activity within 
the last year, an overview of any trend analyses, a discussion of any new or 
modified methodologies or reporting protocols, and any other relevant infor- 
mation. (1995 (Reg. Sess., 1996), c. 633, s. 4; 1997-443, s. 11A.108A; 2001-452, 


s. 2.8; 2001-474, ss. 30, 31.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 633, s. 4, was codified as this 
section at the direction of the Revisor of Stat- 
utes. 

Effect of Amendments. — Session Laws 
2001-452, s. 2.8, effective October 28, 2001, 
deleted “and the Senate Agriculture and Envi- 


in the first sentence of subsection (c). 

Session Laws 2001-474, ss. 30 and 31, effec- 
tive November 29, 2001, substituted “Division 
of Water Quality” for “Division of Environmen- 
tal Management” in the first sentence of sub- 
section (a); and deleted “the Department of” 
preceding “Environment” in subsection (b). 


ronment Committee” following “Commission” 


§ 143B-279.8. Coastal Habitat Protection Plans. 


(a) The Department shall coordinate the preparation of draft Coastal 
Habitat Protection Plans for critical fisheries habitats. The goal of the Plans 
shall be the long-term enhancement of coastal fisheries associated with each 
coastal habitat identified in subdivision (1) of this subsection. The Department 
shall use the staff of those divisions within the Department that have 
jurisdiction over marine fisheries, water quality, and coastal area management 
in the preparation of the Coastal Habitat Protection Plans and shall request 
assistance from other federal and State agencies as necessary. The plans shall: 

(1) Describe and classify biological systems in the habitats, including 
wetlands, fish spawning grounds, estuarine or aquatic endangered or 
threatened species, primary or secondary nursery areas, shellfish 
beds, submerged aquatic vegetation (SAV) beds, and habitats in 
outstanding resource waters. 

(2) Evaluate the function, value to coastal fisheries, status, and trends of 
the habitats. 

(3) Identify existing and potential threats to the habitats and the impact 
on coastal fishing. 

(4) Recommend actions to protect and restore the habitats. 

(b) Once a draft Coastal Habitat Protection Plan has been prepared, the 
chairs of the Coastal Resources Commission, the Environmental Management 
Commission, and the Marine Fisheries Commission shall each appoint two 
members of the commission he or she chairs to a six-member review commit- 
tee. The six-member review committee, in consultation with the Department, 
shall review the draft Plan and may revise the draft Plan on a consensus basis. 
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The draft Plan, as revised by the six-member review committee, shall then be 
submitted to the Coastal Resources Commission, the Environmental Manage- 
ment Commission, and the Marine Fisheries Commission, each of which shall 
independently consider the Plan for adoption. If any of the three commissions 
is unable to agree to any aspect of a Plan, the chair of each commission shall 
refer that aspect of the Plan to a six-member conference committee to facilitate 
the resolution of any differences. The six-member conference committee shall 
be appointed in the same manner as a six-member review committee and may 
include members of the six-member review committee that reviewed the Plan. 
Each final Coastal Habitat Protection Plan shall consist of those provisions 
adopted by all three commissions. The three commissions shall review and 
revise each Coastal Habitat Protection Plan at least once every five years. 

(c) In carrying out their powers and duties, the Coastal Resources Commis- 
sion, the Environmental Management Commission, and the Marine Fisheries 
Commission shall ensure, to the maximum extent practicable, that their 
actions are consistent with the Coastal Habitat Protection Plans as adopted by 
the three commissions. The obligation to act in a manner consistent with a 
Coastal Habitat Protection Plan is prospective only and does not oblige any 
commission to modify any rule adopted, permit decision made, or other action 
taken prior to the adoption or revision of the Coastal Habitat Protection Plan 
by the three commissions. The Coastal Resources Commission, the Environ- 
mental Management Commission, and the Marine Fisheries Commission shall 
adopt rules to implement Coastal Habitat Protection Plans in accordance with 
Chapter 150B of the General Statutes. 

(d) If any of the three commissions concludes that another commission has 
taken an action that is inconsistent with a Coastal Habitat Protection Plan, 
that commission may request a written explanation of the action from the 
other commission. A commission shall provide a written explanation: (i) upon 
the written request of one of the other two commissions, or (ii) upon its own 
motion if the commission determines that it must take an action that is 
inconsistent with a Coastal Habitat Protection Plan. 

(e) The Coastal Resources Commission, the Environmental Management 
Commission, and the Marine Fisheries Commission shall report to the Joint 
Legislative Commission on Seafood and Aquaculture and the Environmental 
Review Commission on progress in developing and implementing the Coastal 
Habitat Protection Plans, including the extent to which the actions of the three 
commissions are consistent with the Plans, on or before 1 September of each 
year. 

(f) The Secretary of Environment and Natural Resources shall report to the 
Environmental Review Commission and the Joint Legislative Commission on 
Seafood and Aquaculture within 30 days of the completion or substantial 
revision of each draft Coastal Habitat Protection Plan. The Environmental 
Review Commission and the Joint Legislative Commission on Seafood and 
Aquaculture shall concurrently review each draft Coastal Habitat Protection 
Plan within 30 days of the date the draft Plan is submitted by the Secretary. 
The Environmental Review Commission and the Joint Legislative Commission 
on Seafood and Aquaculture may submit comments and recommendations on 
the draft Plan to the Secretary within 30 days of the date the draft Plan is 
submitted by the Secretary. (1997-400, s. 3.1; 1997-4438, s. 11A.119(b).) 


Editor’s Note. — Session Laws 1997-400, s. 
6.9, effective July 1, 1998, provides that all of 
the Coastal Habitat Protection Plans required 
by G.S. 143B-279.8 shall be adopted no later 
than July 1, 2003; that the Coastal Resources 
Commission, the Environmental Management 
Commission, and the Marine Fisheries Com- 


mission shall make the first report on progress 
on or before September 1, 1999; and that the 
Secretary of Environment, Health, and Natural 
Resources [Secretary of Environment and Nat- 
ural Resources] shall make the first report on 
Fishery Management Plans on or before Sep- 
tember 1, 1999. 
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Session Laws 1997-400, s. 6.10, provides 
that, unless otherwise expressly provided, ev- 
ery agency to which the act applies shall adopt 
rules to implement the provisions of that act 
only in accordance with the provisions of Chap- 
ter 150B of the General Statutes, that the act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1, that 
every agency to which the act applies that is 
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authorized to adopt rules to implement the 
provisions of the act may adopt temporary rules 
to implement the provisions of the act, and that 
s. 6.10 of that act shall continue in effect until 
all rules necessary to implement the provisions 
of the act have become effective as either tem- 
porary rules or permanent rules. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 443. si 


§ 148B-279.9. Land-use restrictions may be imposed to 
reduce danger to public health at contami- 
nated sites. 


(a) In order to reduce or eliminate the danger to public health or the 
environment posed by the presence of contamination at a site, an owner, 
operator, or other responsible party may impose restrictions on the current or 
future use of the real property comprising any part of the site where the 
contamination is located if the restrictions meet the requirements of this 
section. The restrictions must be agreed to by the owner of the real property, 
included in a remedial action plan for the site that has been approved by the 
Secretary, and implemented as a part of the remedial action program for the 
site. The Secretary may approve restrictions included in a remedial action plan 
in accordance with standards that the Secretary determines to be applicable to 
the site. Except as provided in subsection (b) of this section, if the remedial 
action is risk-based or will not require that the site meet unrestricted use 
standards, the remedial action plan must include an agreement by the owner, 
operator, or other responsible party to record approved land-use restrictions 
that meet the requirements of this section as provided in G.S. 148B-279.10 or 
G.S. 148B-279.11, whichever applies. Restrictions may apply to activities on, 
over, or under the land, including, but not limited to, use of groundwater, 
building, filling, grading, excavating, and mining. Any approved restriction 
shall be enforced by any owner of the land, operator of the facility, or other 
party responsible for the’ contaminated site. Any land-use restriction may also 
be enforced by the Department through the remedies provided by any 
provision of law that is implemented or enforced by the Department or by 
means of a civil action. The Department may enforce any land-use restriction 
without first having exhausted any available administrative remedies. A 
land-use restriction may also be enforced by any unit of local government 
having jurisdiction over any part of the site. A land-use restriction shall not be 
declared unenforceable due to lack of privity of estate or contract, due to lack 
of benefit to particular land, or due to lack of any property interest in 
particular land. Any person who owns or leases a property subject to a land-use 
restriction under this Part shall abide by the land-use restriction. . 

(b) The definitions set out in G.S. 143-215.94A apply to this subsection. A 
risk-based remedial action plan for the cleanup of environmental damage 
resulting from a discharge or release of petroleum from an underground 
storage tank pursuant to Part 2A of Article 21A of Chapter 143 of the General 
Statutes that will not require that the site meet unrestricted use standards 
must include an agreement by the owner, operator, or other party responsible 
for the discharge or release of petroleum to record approved land-use restric- 
tions that meet the requirements of this section as provided in G.S. 143B- 
279.11. All of the provisions of this section shall apply except as specifically 
modified by this subsection. Any restriction on the current or future use of real 
property shall be enforceable only with respect to: (i) real property on which 
the source of contamination is located and (ii) any real property on which 
contamination is located at the time the remedial action plan is approved and 
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that was owned or controlled by any owner or operator of the underground 
storage tank or other responsible party at the time the discharge or release of 
petroleum is discovered or reported or at any time thereafter. No restriction on 
the current or future use of real property shall apply to any portion of any 
parcel or tract of land on which contamination is not located. This subsection 
shall not be construed to require any person to record any restriction on the 
current or future use of real property other than the real property described in 
this subsection. For purposes of this subsection and G.S. 143B- 279.11, the 
current or future use of real property may be restricted only as set out in any 
one or more of the following subdivisions: 

(1) Where soil contamination will remain in excess of unrestricted use 
standards, the property may be used for a primary or secondary 
residence, school, daycare center, nursing home, playground, park, 
recreation area, or other similar use only with the approval of the 
Department. 

(2) Where soil contamination will remain in excess of unrestricted use 
standards and the property is used for a primary or secondary 
residence that was constructed before the release of petroleum that 
resulted in the contamination is discovered or reported, the Secretary 
may approve alternative restrictions that are sufficient to reduce the 

risk of exposure to contaminated soils to an acceptable level while 
allowing the real property to continue to be used for a residence. 

(3) Where groundwater contamination will remain in excess of unre- 
stricted use standards, installation or operation of any well usable as 
a source of water shall be prohibited. 

(4) Any restriction on the current or future use of the real property that is 
agreed upon by both the owner of the real property and the Depart- 

~ ment. 
(c) This section does not alter any right, duty, obligation, or liability of any 
owner, operator, or other responsible party under any other provision of law. 
-(d) As used in this section: 

(1) “Unrestricted use standards” means generally applicable standards, 
guidance, or established methods governing contaminants that are 
established by statute or adopted, published, or implemented by the 
Environmental Management Commission, the Commission for Health 
Services, or the Department. Cleanup or remediation of real property 
to unrestricted use standards means that the property is restored to 
a condition such that the property and any use that is made of the 
property does not pose a danger or risk to public health, the environ- 
ment, or users of the property that is significantly greater than that 
posed by use of the property prior to its having been contaminated. 

(2) “Risk-based”, when used in connection with cleanup, remediation, or 
similar terms, means cleanup or remediation of contamination of real 
property to a level that, although not in compliance with unrestricted 
use standards, does not pose a significant danger or risk to public 
health, the environment, or users of the real property so long as the 
property remains in the condition and is used in a manner that is 
consistent with the assumptions as to the condition and use of the 
property on which the determination that the level of risk is accept- 
able is based. (1999-198, s. 1; 2000-51, s. 1; 2001-384, ss. 1, 12.) 


Editor’s Note. — Session Laws 1999-198, s. from discharges and releases of petroleum from 
2, made this section effective October 1, 1999. underground storage tanks through a stake- 
Session Laws 2000-51, s. 3, directs the Envi- holder negotiation process, considering issues 
ronmental Review Commission to continue to related to notice to current and future users of 
study the application of land-use restrictions to _ real property of any restrictions on the current 
the cleanup of environmental damage resulting and future use of the property, mechanisms to 
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ensure compliance with those restrictions, no- 
tice to current and future users of real property 
of the existence of contamination in excess of 
current standards, and issues related to recor- 
dation in the register of deeds office of this 
information. The Commission is to report its 
findings and recommendations, including any 
legislative proposals, to the 2001 General As- 
sembly. 

Session Laws 2001-348, s. 12, effective Sep- 
tember 1, 2001, deleted the provision of Session 
Laws 2000-51, s. 4, that had provided a Sep- 
tember 1, 2001, sunset for the 2000 amendment 
to the section. 

Session Laws 2001-384, s. 13, provides; “This 
act becomes effective 1 September 2001. This 
act applies to any cleanup of a discharge or 
release of petroleum from an underground stor- 
age tank pursuant to Part 2A of Article 21A of 
Chapter 143 of the General Statutes except 
that land-use restrictions and recordation of 
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for which the Department of Environment and 
Natural Resources issued a determination that 
no further action is required prior to 1 Septem- 
ber 2001.” 

Effect of Amendments. — Session Laws 
2000-51, s. 1, effective retroactively to October 
1, 1999, and expiring September 1, 2001, des- 
ignated the existing paragraph as subsection 
(a) and added “Except as provided in subsection 
(b) of this section” to the beginning of the fourth 
sentence; and added subsection (b). 

Session Laws 2001-384, 's. 1, effective Sep- 
tember 1, 2001, in subsection (a), substituted 
“unrestricted use standards” for “current stan- 
dards, as defined in G.S. 130A-310.31” in the 
fourth sentence, and inserted “or G.S. 143B- 
279.11, whichever applies” at the end of that 
sentence, and substituted “owner of the land, 
operator of the facility” for “owner, operator” in 
the sixth sentence; rewrote subsection (b); and 


added subsections (c) and (d). See editor’s note 


residual contamination are not required with mee ere 
for applicability. 


respect to a discharge or release of petroleum 


§ 148B-279.10. Recordation of contaminated sites. 


(a) The owner of the real property on which a site is located that is subject 
to current or future use restrictions approved as provided in G.S. 143B- 
279.9(a) shall submit to the Department a survey plat as required by this 
section within 180 days after the owner is notified to do so. The survey plat 
shall identify areas designated by the Department, shall be prepared and 
certified by a professional land surveyor, and shall be entitled “NOTICE OF 
CONTAMINATED SITE”. Where a contaminated site is located on more than 
one parcel or tract of land, a composite map or plat showing all parcels or tracts 
may be recorded. The Notice shall include a legal description of the site that 
would be sufficient as a description in an instrument of conveyance, shall meet 
the requirements of G.S. 47-30 for maps and plats, and shall identify: 

(1) The location and dimensions of any disposal areas and areas of 
potential environmental concern with respect to permanently sur- 
veyed benchmarks. 

(2) The type, location, and quantity of contamination known to the owner 
of the site to exist on the site. 

(3) Any restriction approved by the Department on the current or future 
use of the site. 

(b) The Department shall review the proposed Notice to determine whether 
the Notice meets the requirements of this section and rules adopted to 
implement this section, and shall provide the owner of the site with a notarized 
copy of the approved Notice. After the Department approves the Notice, the 
owner of the site shall file a notarized copy of the approved Notice in the 
register of deeds office in the county or counties in which the land is located 
within 15 days of the date on which the owner receives approval of the Notice 
from the Department. 

(c) The register of deeds shall record the notarized copy of the approved 
auc and index it in the grantor index under the names of the owners of the 

and. 

(d) In the event that the owner of the site fails to submit and file the Notice 
required by this section within the time specified, the Secretary may prepare 
and file the Notice. The costs thereof may be recovered by the Secretary from 
any responsible party. In the event that an owner of a site who is not a 
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responsible party submits and files the Notice required by this section, the 
owner may recover the reasonable costs thereof from any responsible party. 

(e) When a contaminated site that is subject to current or future land-use 
restrictions is sold, leased, conveyed, or transferred, the deed or other 
instrument of transfer shall contain in the description section, in no smaller 
type than that used in the body of the deed or instrument, a statement that the 
property is a contaminated site and a reference by book and page to the 
recordation of the Notice. 

(f) A Notice of Contaminated Site filed pursuant to this section shall, at the 
request of the owner of the land, be cancelled by the Secretary after the 
contamination has been eliminated or remediated to unrestricted use stan- 
dards. If requested in writing by the owner of the land and if the Secretary 
concurs with the request, the Secretary shall send to the register of deeds of 
each county where the Notice is recorded a statement that the contamination 
has been eliminated, or that the contamination has been remediated to 
unrestricted use standards, and request that the Notice be cancelled of record. 
The Secretary’s statement shall contain the names of the owners of the land as 
shown in the Notice and reference the plat book and page where the Notice is 
recorded. The register of deeds shall record the Secretary’s statement in the 
deed books and index it on the grantor index in the names of the owners of the 
land as shown in the Notice and on the grantee index in the name “Secretary 
of Environment and Natural Resources”. The register of deeds shall make a 
marginal entry on the Notice showing the date of cancellation and the book and 
page where the Secretary’s statement is recorded, and the register of deeds 
shall sign the entry. If a marginal entry is impracticable because of the method 
used to record maps and plats, the register of deeds shall not be required to 
make a marginal entry. 

(g) This section does not apply to the cleanup pursuant to a risk-based 
remedial action plan that addresses environmental damage resulting from a 
discharge or release of petroleum from an underground storage tank pursuant 
to Part 2A of Article 21A of Chapter 143 of the General Statutes. 

(h) The definitions set out in G.S. 148B-279.9 apply to this section. (1999- 
198, s. 1; 2000-51, s. 2; 2001-384, s. 2.) 


Editor’s Note. — Session Laws 2000-51, s. 
3, directs the Environmental Review Commis- 
sion to continue to study the application of 
land-use restrictions to the cleanup of environ- 
mental damage resulting from discharges and 
releases of petroleum from underground stor- 
age tanks through a stakeholder negotiation 
process, considering issues related to notice to 
current and future users of real property of any 
restrictions on the current and future use of the 
property, mechanisms to ensure compliance 
with those restrictions, notice to current and 
future users of real property of the existence of 
contamination in excess of current standards, 
and issues related to recordation in the register 
of deeds office of this information. The Commis- 
sion is to report its findings and recommenda- 
tions, including any legislative proposals, to the 
2001 General Assembly. 

Session Laws 2001-384, s. 13, provides; “This 
act becomes effective 1 September 2001. This 
act applies to any cleanup of a discharge or 
release of petroleum from an underground stor- 
age tank pursuant to Part 2A of Article 21A of 
Chapter 1438 of the General Statutes except 


that land-use restrictions and recordation of 
residual contamination are not required with 
respect to a discharge or release of petroleum 
for which the Department of Environment and 
Natural Resources issued a determination that 
no further action is required prior to 1 Septem- 
ber 2001.” 

Effect of Amendments. — Session Laws 
2000-51, s. 2, effective retroactively to October 
1, 1999, in subsection (f), in the first sentence, 
substituted “section shall” for “section may” and 
added “or remediated to current standards, as 
defined in G.S. 130A-310.31,” and inserted “or 
that the contamination has been remediated to 
current standards” in the second sentence. 

Session Laws 2001-384, s. 2, effective Sep- 
tember 1, 2001, inserted the first sentence of 
subsection (b), and in the second sentence of 
that subsection deleted “and certifies” following 
“approves” and substituted “a notarized copy of 
the approved Notice” for “the certified copy of 
the Notice”; in subsection (c), substituted “no- 
tarized” for “certified”; in subsection (f), substi- 
tuted “unrestricted use standards” for “current 
standards, as defined in G.S. 130A-310.31” at 
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the end of the first sentence and substituted subsections (g) and (h). See editor’s note for 
“unrestricted use” for “current” preceding applicability. 
“standards” in the second sentence; and added 


§ 143B-2'79.11. Recordation of residual petroleum from an 
underground storage tank. 


(a) The definitions set out in G.S. 1438-215.94A and G.S. 143B-279.9 apply to 
this section. This section applies only to a cleanup pursuant to a risk-based 
remedial action plan that addresses environmental damage resulting from a 
discharge or release of petroleum from an underground storage tank pursuant 
to Part 2A of Article 21A of Chapter 143 of the General Statutes. 

(b) The owner, operator, or other person responsible for a discharge or 
release of petroleum from an underground storage tank shall prepare and 
submit to the Department a proposed Notice that meets the requirements of 
this section. The proposed Notice shall be submitted to the Department (i) 
before the property is conveyed, or (ii) when the owner, operator, or other 
person responsible for the discharge or release requests that the Department 
issue a determination that no further action is required under the remedial 
action plan, whichever first occurs. The Notice shall be entitled “NOTICE OF 
RESIDUAL PETROLEUM”. The Notice shall include a description that would 
be sufficient as a description in an instrument of conveyance of the (i) real 
property on which the source of contamination is located and (ii) any real 
property on which contamination is located at the time the remedial action 
plan is approved and that was owned or controlled by any owner or operator of 
the underground storage tank or other responsible party at the time the 
discharge or release of petroleum is discovered or reported or at any time 
thereafter. The Notice shall identify the location of any residual petroleum 
known to exist on the real property at the time the Notice is prepared. The 
Notice shall also identify the location of any residual petroleum known, at the 
time the Notice is prepared, to exist on other real property that is a result of 
the discharge or release. The Notice shall set out any restrictions on the 
current or future use of the real property that are imposed by the Secretary to 
protect public health, the environment, or users of the property. 

(c) If the contamination is located on more than one parcel or tract of land, 
the Department may require that the owner, operator, or other person 
responsible for the discharge or release prepare a composite map or plat that 
shows all parcels or tracts. If the contamination is located on one parcel or tract 
of land, the owner, operator, or other person responsible for the discharge or 
release may prepare a map or plat that shows the parcel but is not required to 
do so. A map or plat shall be prepared and certified by a professional land 
surveyor, shall meet the requirements of G.S. 47-30, and shall be submitted to 
the Department for approval. When the Department has approved a map or 
plat, it shall be recorded in the office of the register of deeds and shall be 
incorporated into the Notice by reference. 

(d) The Department shall review the proposed Notice to determine whether 
the Notice meets the requirements of this section and rules adopted to 
implement this section and shall provide the owner, operator, or other person 
responsible for the discharge or release of petroleum from an underground 
storage tank with a notarized copy of the approved Notice. After the Depart- 
ment approves the Notice, the owner, operator, or other person responsible for 
the discharge or release of petroleum from an underground storage tank shall 
file a notarized copy of the approved Notice in the register of deeds office in the 
county or counties in which the real property is located (i) before the property 
is conveyed or (ii) within 30 days after the owner, operator, or other person 
responsible for the discharge or release receives notice from the Department 
that no further action is required under the remedial action plan, whichever 
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first occurs. If the owner, operator, or other person responsible for the 
discharge or release fails to file the Notice as required by this section, any 
determination by the Department that no further action is required is void. 
The owner, operator, or other person responsible for the discharge or release 
shall submit a certified copy of the Notice as filed in the register of deeds office 
to the Department. 

(e) The register of deeds shall record the notarized copy of the approved 
Notice and index it in the grantor index under the names of the owners of the 
real property. 

(f) In the event that the owner, operator, or other person responsible for the 
discharge or release fails to submit and file the Notice required by this section 
within the time specified, the Secretary may prepare and file the Notice. The 
costs thereof may be recovered by the Secretary from any responsible party. In 
the event that an owner of the real property who is not a responsible party 
submits and files the Notice required by this section, the owner may recover 
the reasonable costs thereof from any responsible party. 

(g) A Notice filed pursuant to this section shall, at the request of the owner 
of the real property, be cancelled by the Secretary after the residual petroleum 
has been eliminated or remediated to unrestricted use standards. If requested 
in writing by the owner of the land, the Secretary shall send to the register of 
deeds of each county where the Notice is recorded a statement that the 
residual petroleum has been eliminated, or that the residual petroleum has 
been remediated to unrestricted use standards, and request that the Notice be 
cancelled of record. The Secretary’s statement shall contain the names of the 
owners of the land as shown in the Notice and reference the plat book and page 
where the Notice is recorded. The register of deeds shall record the Secretary’s 
statement in the deed books and index it on the grantor index in the names of 
the owners of the real property as shown in the Notice and on the grantee index 
in the name “Secretary of Environment and Natural Resources”. The register 
of deeds shall make a marginal entry on the Notice showing the date of 
cancellation and the book and page where the Secretary’s statement is 
recorded, and the register of deeds shall sign the entry. If a marginal entry is 
impracticable because of the method used to record, the register of deeds shall 
not be required to make a marginal entry. (2001-384, s. 3.) 


Editor’s Note. — Session Laws 2001-384, s. 
13, provides; “This act becomes effective 1 Sep- 
tember 2001. This act applies to any cleanup of 
a discharge or release of petroleum from an 
underground storage tank pursuant to Part 2A 
of Article 21A of Chapter 143 of the General 
Statutes except that land-use restrictions and 


recordation of residual contamination are not 
required with respect to a discharge or release 
of petroleum for which the Department of En- 
vironment and Natural Resources issued a de- 
termination that no further action is required 
prior to 1 September 2001.” 


§§ 143B-279.12 through 143B-279.15: Reserved for future codifica- 


tion purposes. 


Part 2. Board of Natural Resources and Community 
Development. 


§ 143B-280: Repealed by Session Laws 1989, c. 727, s. 2. 


Part 3. Wildlife Resources Commission. 


§ 143B-281: Repealed by Session Laws 1989, é: 120, Bie 
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§ 143B-281.1. Wildlife Resources Commission — transfer; 
independence preserved; appointment of Ex- 
ecutive Director and employees. 


The Wildlife Resources Commission, as established by Chapters 75A, 113, 
and 143 of the General Statutes and other applicable laws of this State, is 
hereby transferred to the Department of Environment and Natural Resources 
by a Type II transfer as defined in G.S. 143A-6. The Wildlife Resources 
Commission shall exercise all its prescribed statutory powers independently of 
the Secretary of Environment and Natural Resources and, other provisions of 
this Chapter notwithstanding, shall be subject to the direction and supervision 
of the Secretary only with respect to the management functions of coordinating 
and reporting. Any other provisions of this Chapter to the contrary notwith- 
standing, the Executive Director of the Wildlife Resources Commission shall be 
appointed by the Commission and the employees of the Commission shall be 
employed as now provided in G.S. 143-246. (1989, c. 727, s. 4; 1997-448, s. 
11A.119(a).) 


Editor’s Note. — Session Laws 1989, c. 727, 279.6; it was recodified as § 143B-281.1 at the 
s. 4 originally enacted this section as § 143B- direction of the Revisor of Statutes. 


Part 4. Environmental Management Commission. 


§ 143B-282. Environmental Management Commission — 
creation; powers and duties. 


(a) There is hereby created the Environmental Management Commission of 
the Department of Environment and Natural Resources with the power and 
duty to promulgate rules to be followed in the protection, preservation, and 
enhancement of the water and air resources of the State. 

(1) Within the limitations of G.S. 143-215.9 concerning industrial health 
and safety, the Environmental Management Commission shall have 
all of the following powers and duties: 

a. To grant a permit or temporary permit, to modify or revoke a 
permit, and to refuse to grant permits pursuant to G.S. 143-215.1 
and G.S. 143-215.108 with regard to controlling sources of air and 
water pollution. 

b. To issue a special order pursuant to G.S. 143-215.2(b) and G.S. 
143-215.110 to any person whom the Commission finds responsi- 
ble for causing or contributing to any pollution of water within 
such watershed or pollution of the air within the area for which 
standards have been established. 

c. To conduct and direct that investigations be conducted pursuant to 
G.S. 143-215.3 and G.S. 143-215.108(b)(5). 

d. To conduct public hearings, institute actions in superior court, and 
agree upon or enter into settlements, all pursuant to GS. 
143-215.3. 

. To direct the investigation of any killing of fish and wildlife 

pursuant to G.S. 143-215.3. 

f. To consult with any person proposing to construct, install, or 
acquire an air or water pollution source pursuant to G.S. 143- 
215.3 and G.S. 143-215.111. 

g. To encourage local government units to handle air pollution 
problems and to provide technical and consultative assistance 
pursuant to G.S. 143-215.3 and G.S. 143-215.112. 


@) 
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h. To review and have general oversight and supervision over local air 
pollution control programs pursuant to G.S. 143-215.3 and GS. 
143-215.112. 

i. To declare an emergency when it finds.a generalized dangerous 
condition of water or air pollution pursuant to G.S. 1438-215.3. 

j. To render advice and assistance to local government regarding 
floodways pursuant to G.S. 143-215.56. 

k. To declare and delineate and modify capacity use areas pursuant to 
Gt 143-275.13. 

l. To grant permits for water use within capacity use areas pursuant 
to G.S. 148-215.15. 

m. To direct that investigations be conducted when necessary to carry 
out duties regarding capacity use areas pursuant to G.S. 143- 
ZLOsLy. 

n. To approve, disapprove and approve subject to conditions all 
applications for dam construction pursuant to G.S. 143-215.28; to 
require construction progress reports pursuant to G.S. 143- 
215.29. 

o. To halt dam construction pursuant to G.S. 143-215.29. 

p. To grant final approval of dam construction work pursuant to G.S. 
143-215.30. 

q. To have jurisdiction and supervision over the maintenance and 
operation of dams pursuant to G.S. 143-215.31. 

r. To direct the inspection of dams pursuant to G.S. 143-215.32. 

s. To modify or revoke any final action previously taken by the 
Commission pursuant to G.S. 143-214.1 and G.S. 148-215.107. 

t. To have jurisdiction and supervision over oil pollution and dry- 
cleaning solvent use, contamination, and remediation pursuant 
to Article 21A of Chapter 143 of the General Statutes. 

u. To administer the State’s authority under 33 U.S.C. § 1341 of the 
federal Clean Water Act. 

v. To approve Coastal Habitat Protection Plans as provided in G.S. 
143B-279.8. 

(2) The Environmental Management Commission shall adopt rules: 

a. For air quality standards, emission control standards and classi- 
fications for air contaminant sources pursuant to G.S. 148- 
215.107; 

b. For water quality standards and classifications pursuant to G.S. 
143-214.1 and G.S. 143-215; 

c. To implement water and air quality reporting pursuant to G.S. 

143-215.68; 

. To be applied in capacity use areas pursuant to G.S. 143-215.14; 

. Toimplement the issuance of permits for water use within capacity 
use areas pursuant to G.S. 143-215.20; 

Repealed by Session Laws 1988, c. 222, s. 3. 7 

. For the protection of the land and the waters over which this State 
has jurisdiction from pollution by oil, oil products and oil by- 
products pursuant to Article 21A of Chapter 143. 

h. Governing underground tanks used for the storage of oil or 
hazardous substances pursuant to Articles 21, 21A, or 21B of 
Chapter 143 of the General Statutes, including inspection and 
testing of these tanks and certification of persons who inspect and 
test tanks. 

i. To implement the provisions of Part 2A of Article 21 of Chapter 143 
of the General Statutes. 

j. To implement the provisions of Part 6 of Article 21A of Chapter 143 
of the General Statutes. 


Oo Qu 
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k. To implement basinwide water quality management plans devel- 
oped pursuant to G.S. 143-215.8B. 

(3) The Commission is authorized to make such rules, not inconsistent 
with the laws of this State, as may be required by the federal 
government for grants-in-aid for water and air resources purposes 
which may be made available to the State by the federal government. 
This section is to be liberally construed in order that the State and its 
citizens may benefit from such grants-in-aid. 

(4) The Commission shall make rules consistent with the provisions of 
this Chapter. All rules adopted by the Commission shall be enforced 

_. by the Department of Environment and Natural Resources. 

(5) The Environmental Management Commission shall have the power to 
adopt rules with respect to any State laws administered under its 
jurisdiction so as to accept evidence of compliance with corresponding 
federal law or regulation in lieu of a State permit, or otherwise modify 
a requirement for a State permit, upon findings by the Commission, 
and after public hearings, that there are: 

a. Similar. and corresponding or more restrictive federal laws or. 
regulations which also require an applicant to obtain a federal 
permit based upon the same general standards or more restric- 
tive standards as the State laws and rules require; and © 

b. That the enforcement of the State laws and rules would require the 
applicant to also obtain a State permit in addition to the required 
federal permit; and 

c. That the enforcement of the State laws and rules would be a 
duplication of effort on the part of the applicant; and 

d. Such duplication of State and federal permit requirements would 
result in an unreasonable burden not only on the applicant, but 
also on the citizens and resources of the State. 

(b) The Environmental Management Commission shall submit quarterly 
written reports as to its operation, activities, programs, and progress to the 
Environmental Review Commission. The Environmental Management Com- 
mission shall supplement the written reports required by this subsection with 
additional written and oral reports as may be requested by the Environmental 
Review Commission. The Environmental Management Commission. shall 
submit the written reports required by this subsection whether or not the 
General Assembly is in session at the time the report is due. 

(c) The Environmental Management Commission shall implement the pro- 
visions of subsections (d) and (e) of 33 U.S.C. § 1313 by identifying. and 
prioritizing impaired waters and by developing appropriate total maximum 
daily loads of pollutants for those impaired waters. The Commission shall 
incorporate those total maximum daily loads approved by the United States 
Environmental Protection Agency into its continuing basinwide water quality 
planning process. 

(d) The Environmental Management Commission may adopt rules setting 
out strategies necessary for assuring that water quality standards are met by 
any point or nonpoint source or by any category of point or nonpoint sources 
that is determined by the Commission to be contributing to the water quality 
impairment. These strategies may include, but are not limited to, additional 
monitoring, effluent limitations, supplemental standards or classifications, 
best management practices, protective buffers, schedules of compliance, and 
the establishment of and delegations to intergovernmental basinwide groups. 

_(e) In appointing the members of the Commission, the appointing authori- 
ties shall make every effort to ensure fair geographic representation of the 
Commission. (1973, c. 1262, s. 19; 1975, c. 512; 1977, c. 771, s. 4+ 1983,¢. 222, 
s. 3; 1985, c. 551, s. 1; 1989, c. 652, s. 2; c. 727, s. 218(128); 1989 (Reg. Sess., 
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1990), c. 1036, s. 1; 1991 (Reg. Sess., 1992), c. 990, s. 1; 1993, c. 348, s. 3; 1996, 
2nd Ex. Sess. vaky 18, s. 27.4(b); 1997- 392, 8: 2a), (b); 1997- 400, Ss. 3.2: 1997- 443, 
syallA, 119(a): 1997- 458, ss. 8.4, 8.5; 1997- 496, s. 16; 1998-212, s. 14. 9H(f): 
1999-328, s. 4.13; 2001- 424, s. 19. 13(a).) 


Editor’s Note. — Section 143-215.20, re- 
ferred to in this section, was repealed by Ses- 
sion Laws 1987, c. 827, s. 173. Section 143- 
215.68, referred to in this section, was repealed 
by Session Laws 1987, c. 827, s. 188. 

‘Subdivision (b)(5) of § 143-215.108, referred 
to in subdivision (1)(c) of this section, is now 
codified as § 143-215.108(c)(5). 

Session Laws 1997-392, s. 5, as amended by 
Session Laws 2000-19, s. 17, provides: “This act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1, The 
Environmental Management Commission may 
adopt temporary rules to implement this act 
until 30 June 2001.” 

Session Laws 1997-400, s. 6.10, provides 
that, unless otherwise expressly provided, ev- 
ery agency to which the act applies shall adopt 
rules to implement the provisions of that act 
only in accordance with the provisions of Chap- 
ter 150B of the General Statutes, that the act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1, that 
every agency to which the act applies that is 
authorized to adopt rules to implement the 
provisions of the act may adopt temporary rules 
to implement the provisions of the act, and that 
s. 6.10 of that act shall continue in effect until 
all rules necessary to implement the provisions 
of the act have become effective as either tem- 
porary rules or permanent rules. 

Session Laws 1997-458, s. 8.6, effective Au- 
gust 27, 1997, provides: “The Environmental 
Management Commission may adopt rules to 
implement this Part as provided in Article 2A of 
Chapter 150B of the General Statutes. The 
Environmental Management Commission shall 
not adopt a temporary rule to implement this 
Part. The Environmental Management Com- 
mission shall report on its progress in imple- 
menting this Part as a part of each quarterly 
report the Environmental Management Com- 
mission makes to the Environmental Review 
Commission pursuant to G.S. 143B-282(b).” 

Neuse River Nutrient Sensitive Waters 
Management Strategy. — Session Laws 
1998-221, s. 1.9 provides: “Commission to 
review the implementation of the Neuse 
River Nutrient Sensitive Waters (NSW) 
Management Strategy. — The Commission 
shall review the implementation of the Neuse 
River Basin Nutrient Sensitive Waters (NSW) 
Management Strategy. As a part of this review, 
the Commission shall assess progress toward 
implementation of the Management Strategy, 
achievement of the nitrogen reduction goal es- 
tablished by Chapter 572 of the 1995 Session 


Laws (1996 Regular Session) and any other 
milestones related to the effort to improve wa- 
ter quality in the Neuse River and Neuse estu- 
ary established by the Commission, and the 
impact of the implementation of the Neuse 
River Nutrient Sensitive Waters (NSW) Man- 
agement Strategy on the regulated community. 
The Commission shall report the results of this 
review, including any recommendations rela- 
tive to water quality in the Neuse River and 
Neuse estuary, to the Environmental Review 
Commission no later than 1 December 2000. 
The Commission shall conduct a second review 
and report the results, including any recom- 
mendations, to the Environmental Review 
Commission no later than 1 December 2001.” 

Session Laws 1998-221, ss. 1.1, 1.2, 1.3, 1.4, 
1.6, 1.7, 1.8, and 1.14, effective November 5, 
1998, provide: 

Section 1.1. Definitions. — Unless other- 
wise required by the context, the following 
definitions apply throughout this Part: 

(1) “Commission” means the Environmen- 
tal Management Commission. 

(2) “Department” means the Department 
of Environment and Natural Resources. 

(3) “Secretary” means the Secretary of En- 
vironment and Natural Resources. 

(4) “Temporary rule 15A NCAC 2B.0233” 
means 15A NCAC 2B.0233 (Neuse River Ba- 
sin: Nutrient Sensitive Waters Management 
Strategy: Protection and Maintenance of Ri- 
parian Areas with Existing Forest Vegeta- 
tion), adopted as a temporary rule by the 
Commission effective 22 July 1997, amended 
by the Commission effective 22 April 1998, 
and continued in effect by Section 1.2 of this 
act. 

Section 1.2. Permanent rule disapproved; 
temporary rule continued in effect. — Pur- 
suant to G.S. 150B-21.3(b), 15A NCAC 2B.0233 
(Neuse River Basin: Nutrient Sensitive Waters 
Management Strategy: Protection and Mainte- 
nance of Riparian Areas with Existing Forest 
Vegetation), as amended by the Commission 
and approved by the Rules Review Commission 
on 19 February 1998, is disapproved as a per- 
manent rule. Notwithstanding G.S. 150B- 
21.1(d), 154A NCAC 2B.0233 (Neuse River Ba- 
sin: Nutrient Sensitive Waters Management 
Strategy: Protection and Maintenance of Ripar- 
ian Areas with Existing Forest Vegetation), as 
amended by the Commission effective 22 April 
1998, shall remain in effect as a temporary rule 
until the revised temporary rule required by 
Section 1.8 of this act becomes effective. The 
Commission and the Department shall imple- 
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ment temporary rule 15A NCAC 2B.0233 as 
provided in Section 1.3 of this act. 

Section 1.3. Implementation of the tem- 
porary rule: determination of surface wa- 
ters; forest vegetation defined. — (a) Until 
the effective date of the revised temporary rule 
that the Commission is required to adopt by 
Section 1.8 of this act, the Commission and the 
Department shall implement temporary rule 
15A NCAC 2B.0233 as provided in this section. 

(b) For purposes of implementing temporary 
rule 15A NCAC 2B.0233, the presence of sur- 
face waters in the Neuse River Basin, including 
intermittent streams, perennial streams, lakes, 
ponds, and estuaries shall be determined solely 
as provided in this subsection and subsection 
(c) of this section. Surface water is presumed to 
be present on a particular parcel or tract of land 
if surface water appears on either the most 
recent versions of the soil survey maps pre- 
pared by the Natural Resources Conservation 
Service of the United States Department of 
Agriculture or the most recent versions of the 
1:24,000 scale (7.5 minute quadrangle) topo- 
graphic maps prepared by the United States 
Geological Survey (USGS). 

(c) The General Assembly recognizes that 
the soil survey maps and the USGS topographic 
maps may be in error in that these maps may 
indicate the presence of surface water where no 
surface water is actually present and may fail 
to indicate the presence of surface water where 
surface water is actually present. Any question 
as to the accuracy or application of the maps to 
a particular parcel or tract of land shall be 
referred to the Director of the Division of Water 
Quality of the Department. A determination of 
the Director as to the accuracy or application of 
the maps is subject to review as provided in 
Articles 3 and 4 of Chapter 150B of the General 
Statutes. The Commission shall make the final 
agency decision in a contested case involving a 
determination under this section. A determina- 
tion of the presence of surface waters pursuant 
to this section applies only to the implementa- 
tion of temporary rule 15A NCAC 2B.0233. 

(d) As used in temporary rule 15A NCAC 
2B.0233, “forest vegetation” is not defined by 
15A NCAC 2B.0202 but instead means vegeta- 
tion consisting of trees and woody perennial 
plants with associated herbaceous vegetation 
in conjunction with a defined surface layer 
consisting of leaves, branches, and other plant 
material. “Forest vegetation” includes mature 
and successional forest areas and cutover ar- 
eas. 

Section 1.4. Alternatives to maintaining 
riparian buffers; compensatory mitigation 
fees. — (a) The Commission shall establish a 
program to provide alternatives for persons 
who would otherwise be required to maintain 
existing riparian buffers and who can demon- 
strate that they have attempted to avoid and 
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minimize the loss of the riparian buffer and 
that there is no practical alternative to the loss 
of the buffer. This program is intended to allow 
these persons to perform compensatory mitiga- 
tion in lieu of complying with the requirements 
of the revised temporary rule and permanent 
rule required by Section 1.8 of this act. Alter- 
natives shall include, but are not limited to: : 

(1) Payment of a compensatory mitigation 
fee into the Riparian Buffer Restoration 
Fund. is 

(2) Donation of real property or of an in- 
terest in real property to the Department, 
another State agency, a unit of local govern- 
ment, or a private nonprofit conservation 
organization if both the donee organization 
and the donated real property or interest in 
real property are approved by the Depart- 
ment. The Department may approve a donee 
organization only if the donee agrees to main- 
tain the real property or interest in real” 
property as a riparian buffer.:The Depart- 
ment may approve a donation of real prop- 
erty or an interest in real property only if the 
real property or interest in real property is 
either: 

a. A riparian buffer that will provide 
protection of water quality that is equiva- 
lent to or greater than that provided by the: 
riparian buffer that is lost; or 

b. Will be used to restore, create, en- 
hance, or maintain a riparian buffer that 
will provide protection of water quality 
that is equivalent to or greater than that 
provided by the riparian buffer that is lost. 

(3) Establishment, restoration, or  en- 
hancement of a riparian buffer that is not 
otherwise required to be protected. 

(b) Compensatory mitigation is only avail-: 
able for loss of a riparian buffer along an 
intermittent stream. Compensatory mitigation 
shall be conducted within the Neuse River 
Basin. 

(c) The Commission shall establish a stan- 
dard schedule of compensatory mitigation fees. 
The compensatory mitigation fee schedule shall 
be based on the area of the riparian buffer that 
is permitted to be lost and the cost to provide 
equivalent or greater protection of water qual- 
ity by: 

(1) Restoring existing riparian buffers. 

(2) Acquiring land for and creation of new 
riparian buffers. 

(3) Monitoring and maintaining the re- 
stored or created riparian buffers over time. 
(d) The Commission may adopt rules to im- 

plement this section and may recommend any 
legislation it determines to be necessary ‘or 
desirable to achieve the purposes of this sec- 
tion. Rules to implement this section shall not 
be codified as a part of 15A NCAC 2B.0233 but 
shall be set out as a separately numbered rule. 
Section 1.6. Delegation of riparian buffer 
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protection requirements to local govern- 
ments. — (a) The Commission may delegate 
responsibility for the implementation and en- 
forcement of the State’s riparian buffer protec- 
tion requirements in the Neuse River Basin to 
units of local government that have the power 
to regulate land use. A delegation under this 
section shall not affect the jurisdiction of the 
Commission over State agencies and units of 
local government. Any unit of local government 
in the Neuse River Basin that has the power to 
regulate land use may request that responsibil- 
ity for the implementation and enforcement of 
the State’s riparian buffer protection require- 
ments be delegated to the unit of local govern- 
ment. To this end, units of local government 
may adopt ordinances and regulations neces- 
sary to establish and enforce the State’s ripar- 
ian buffer protection requirements. 

(b) Within 90 days after the Commission 
receives a complete application requesting del- 
egation of responsibility for the implementa- 
tion and enforcement of the State’s riparian 
buffer protection requirement, the Commission 
shall review the application and notify the unit 
of local government that submitted the appli- 
cation whether the application has been ap- 
proved, approved with modifications, or disap- 
proved. The Commission shall not approve a 
delegation unless the Commission finds that 
local implementation and enforcement of the 
State’s riparian buffer protection requirements 
will equal implementation and enforcement by 
the State. 

(c) If the Commission determines that any 
unit of local government is failing to implement 
or enforce the State’s riparian buffer protection 
requirements, the Commission shall notify the 
unit of local government in writing and shall 
specify the deficiencies in implementation and 
enforcement. If the local government has not 
corrected the deficiencies within 90 days after 
the unit of local government receives the noti- 
fication, the Commission shall rescind delega- 
tion and shall implement and enforce the 
State’s riparian buffer protection program. If 
the unit of local government indicates that it is 
willing and able to resume implementation and 
enforcement of the State’s riparian buffer pro- 
tection requirements, the unit of local govern- 
ment may reapply for delegation under this 
section. 

(d) The Division of Water Quality in the 
Department shall provide technical assistance 
to units of local government in the develop- 
ment, implementation, and enforcement of the 
State’s riparian buffer protection requirements. 

(e) The Commission may adopt rules to im- 
plement this section and may recommend any 
legislation it determines to be necessary or 
desirable to achieve the purposes of this sec- 
tion. Rules to implement this section shall not 
be codified as a part of 15A NCAC 2B.0233 but 
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shall be set out as a separately numbered rule. 

Section 1.7. Recognition of vested devel- 
opment rights. — (a) Vested rights recog- 
nized or established under the common law or 
by G.S. 1538A-344(b), 153A-344.1, 160A-385(b), 
or 160A-385.1 shall include the right as pro- 
vided in this section, to undertake and com- 
plete development in the Neuse River Basin 
without application of temporary rule 15A 
NCAC 2B.0233 and the revised temporary rule 
required by Section 1.8 of this act. The Com- 
mission and the Department shall not apply 
temporary rule 15A NCAC 2B.0233 and the 
revised temporary rule required by Section 1.8 
of this act to development with vested rights 
recognized or established under G.S. 153A- 
344(b), 153A-344.1, 160A-385(b), or 160A-385.1 
prior to 22 July 1997. The Commission and the 
Department shall not apply temporary rule 
15A NCAC 2B.0233 and the revised temporary 
rule required by Section 1.8 of this act to 
development with vested rights recognized or 
established under the common law prior to the 
date this Part becomes effective if the Commis- 
sion has issued a certification pursuant to G.S. 
143B-282(a)(1)u. prior to 22 July 1997. 

(b) The Commission shall not adopt rules 
that confer or restrict a vested right to under- 
take or complete development. 

(c) It is the intent of the General Assembly 
that this section apply only to the particular 
circumstances that are the subject of this Part. 
This section does not establish a precedent as to 
the application of vesting under a zoning or 
land-use planning program administered by a 
local government to any other environmental 
program. 

Section 1.8. Revision of temporary rule 
15A NCAC 2B.0233; adoption of a perma- 
nent rule to replace the temporary rule. — 
(a) The Commission shall revise temporary 
rule 15A NCAC 2B.0233 in accordance with 
this section. The Commission shall: 

(1) Establish a method for determining the 
presence of surface waters on a particular 
parcel or tract of land in the Neuse River 
Basin. The Commission shall establish a 
method that is scientifically valid, easily un- 
derstandable, efficient, consistent, reliable, 
and cost-effective, including a method for 
resolving disputes regarding the presence of 
surface waters on any particular parcel or 
tract of land. 

(2) Establish methods to determine the 
point from which to measure the landward 
extent of zones within a protected riparian 
buffer appropriate to the different regions of 
the Neuse River Basin. 

(3) Determine, based on drainage area, 
those segments of intermittent streams to 
which the riparian buffer protection require- 
ments do not apply. The Commission may 
establish different drainage areas for seg- 
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ments of intermittent streams located in dif- 

ferent parts of the Neuse River Basin on the 

basis of topography and other relevant fac- 
tors. 

(4) Define forest vegetation. 

(5) Establish a clearly defined set of ex- 
emptions and uses that will be allowed 
within a riparian area. 

(6) Establish criteria to determine 
whether there exists a practical alternative 
to the loss of the riparian buffer. 

(b) All provisions that the Commission finds 
to be necessary to revise temporary rule 15A 
NCAC 2B.0233 and to implement the revised 
temporary rule shall be set out in the revised 
temporary rule. The Commission and the De- 
partment may develop and use guidance docu- 
ments and other statements that concern only 
the internal management of the Commission 
and the Department. Neither the Commission 
nor the Department may develop or use any 
guidance document or other statement that 
directly or substantially affects the procedural 
or substantive rights or duties of any person 
not employed by the Commission or the Depart- 
ment unless those documents are set out in 
rules adopted in accordance with the provisions 
of Article 2A of Chapter 150B of the General 
Statutes. 

(c) The Commission shall develop revisions 
to temporary rule 15A NCAC 2B.0233 with the 
assistance and advice of the Stakeholder Advi- 
sory Committee appointed for that purpose as 
provided in Section 1.10 of this act. Notwith- 
standing G.S. 150B-21.1(d), the revised tempo- 
rary rule shall not expire until the permanent 
rule required by subsection (d) of this section 
becomes effective. 

(d) Once temporary rule 15A NCAC 2B.0233 
has been revised as required by this section, the 
Commission shall proceed, in accordance with 
Article 2A of Chapter 150B of the General 
Statutes, with the adoption of a permanent rule 
to replace the revised temporary rule. 

Section 1.14. Commission to establish ri- 
parian buffer maintenance and restora- 
tion goal. — The Commission shall establish a 
goal for the maintenance and restoration of 
riparian buffers that is consistent with the 
thirty percent (30%) nitrogen reduction goal for 
the Neuse River estuary established by Chap- 
ter 572 of the 1995 Session Laws (1996 Regular 
Session). 

Emission of Nitrogen Oxides. — Session 
Laws 1999-328, s. 4.9, provides that the Envi- 
ronmental Management Commission shall ini- 
tiate rule making to regulate the emissions of 
nitrogen oxides (NOx) from complex sources 
pursuant to G.S. 143-215.109 no later than 1 
October 1999. The Environmental Manage- 
ment Commission shall report on the progress 
of this rule making as a part of each quarterly 
report the Commission makes to the Environ- 
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mental Review Commission pursuant to G.S. 
143B-282(b). 

Session Laws 1999-328, s. 5.1, provides that 
this act shall not be construed to obligate the 
General Assembly to appropriate any funds to 
implement the provisions of this act. Every 
State agency to which this act applies shall 
implement the provisions of this act from funds 
otherwise appropriated or available to that 
agency. 

Session Laws 1999-328, s. 5.3 contains a 
severability clause. 

Water Quality for the Cape Fear, 
Catawba and Tar-Pamlico River Basins. — 
Session Laws 1999-329, s. 7.1, provides that, 
notwithstanding G.S. 150B-21.1(a)(2) and Sec- 
tion 8.6 of S.L. 1997-458, the Environmental 
Management Commission may adopt tempo- 
rary rules to protect water quality standards 
and uses as required to implement basinwide 
water quality management plans for the Cape 
Fear, Catawba, and Tar-Pamlico River Basins 
pursuant to G.S. 143-214.1, 148-214.7, 143- 
215.3, and 143B-282. The Commission is to 
provide notice and the opportunity for a hear- 
ing prior to the adoption of a temporary rule 
under this subsection. Section 7.2 provides that 
Section 7.1 is to continue in effect until July 1, 
2001. Section 7.3 provides that this Part is not 
to be construed to invalidate any development 
and implementation of basinwide water quality 
management plans by the Environmental Man- 
agement Commission and the Department of 
Environment and Natural Resources occurring 
prior to the effective date of the Part (July 21, 
£999): 

Municipal and Domestic Wastewater 
Collection. — Session Laws 1999-329, s. 11.1, 
directs the Environmental Management Com- 
mission to develop engineering standards gov- 
erning municipal and domestic wastewater col- 
lection systems that will allow interconnection 
of these systems on a regional basis and, fur- 
ther, to report on its progress in developing the 
engineering standards required by this section 
as a part of each quarterly report the Commis- 
sion makes to the Environmental Review Com- 
mission pursuant to G.S. 143B-282(b). 

Session Laws 2001-452, s. 1.1, effective Octo- 
ber 28, 2001, repealed Session Laws 1999-329, 
s. 11.2, which had directed the Environmental 
Management Commission to develop and im- 
plement a permit program for municipal and 
domestic wastewater collection systems on a 
systemwide basis over a five-year period begin- 
ning 1 July 2000, and had required the Com- 
mission to make a quaarterly report on its 
progress. 

Lagoon Conversion Plan. — Session Laws 
1999-329, s. 13.4, directs the Environmental 
Management Commission to report on its 
progress in implementing the Lagoon Conver- 
sion Plan pursuant to the letter from Governor 
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James B. Hunt, Jr. to Dr. David Moreau, Chair- 
man, Environmental Management Commis- 
sion, dated 13 May 1999, as a part of each 
quarterly report it makes to the Environmental 
Review Commission pursuant to G.S. 143B- 
282(b). 

Session Laws 1999-329, s. 13.8, contains a 
severability clause. 

Dry-Cleaning. — Session Laws 2000-19, s. 
21, authorizes the Secretary of Environment 
and Natural Resources to study alternative 
dry-cleaning processes and equipment, evalu- 
ating the benefits and costs as well as the 
feasibility of installing and implementing 
these, and to make a final report to the Envi- 
ronmental Review Commission no later than 
September 1, 2001, with findings, recommen- 
dations, and any legislative proposals. 

Session Laws 2000-19, s. 22, as amended by 
Session Laws 2001-265, s. 4, provides: “This act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1. The 
Environmental Management Commission and 
the Commission on Health Services may adopt 
temporary rules to implement the provisions of 
this act until 1 July 2002.” 

Session Laws 2000-19, s. 20, contains a 
severability clause. 

Tar-Pamlico River Basin-Nutrient Sen- 
sitive Waters Management Strategy. — Ses- 
sion Laws 2001-355, ss. 1 to 6 provide for the 
implementation of the Tar-Pamlico River Ba- 
sin-Nutrient Sensitive Waters Management 
Strategy: Agricultural Nutrient Control Strat- 
egy, as adopted by the Environmental Manage- 
ment Commission on October 12, 2000 and 
approved by the Rules Review Commission on 
November 20, 2000, to become effective on 
September 1, 2001. A Local Advisory Commit- 
tee is to be appointed in each county or water- 
shed, as specified in the Basin Oversight Com- 
mittee, within the Tar-Pamlico River Basin; 
these committees terminate upon a finding by 
the Environmental Management Commission 
that the long-term maintenance of nutrient 
loads is assured. Under the act, the Soil and 
Water Commission is to approve best manage- 
ment practices for pasture-based production or 
management of livestock, including a point 
system applicable thereto. Harvesting of trees 
is also addressed. Furthermore, the Basin 
Oversight Committee is to develop a nutrient 
loading accounting methodology, to be approved 
by the Environmental Management Commis- 
sion no later than 1 March 2003. The Environ- 
mental Management Commission may adopt 
and revise a temporary rule incorporating the 
provisions of the act until a permanent rule can 
be adopted. Session Laws 2001-355, s. 7, pro- 
vides that ss. 2 and 3 of the act expire when the 
temporary rule becomes effective, and s. 4 ex- 
pires upon a finding that the long-term main- 
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tenance of nutrient loads in the Tar-Pamlico 
River Basin is assured. 

Catawba River Basin. — Session Laws 
2001-418, s. 4(a) provides: “Notwithstanding 
G.S. 150B-21.1(d), temporary rules 154A NCAC 
2B.0243 and 15A NCAC 2B.0244, which were 
adopted pursuant to Section 7.1 of S.L. 1999- 
329 and which became effective on or before 1 
July 2001, shall continue in effect until 1 Sep- 
tember 2003 in order to provide sufficient time 
for the Environmental Management Commis- 
sion to further consult with businesses and 
industries, local governments, landowners, and 
other interested or potentially affected persons 
in the upper and lower Catawba River Basin as 
to the appropriate scope of permanent rules to 
protect water quality and riparian buffers in 
that river basin. In developing permanent 
rules, the Commission shall consider whether 
riparian buffers on the mainstem of the 
Catawba River and on lake shorelines are ade- 
quate to protect water quality in the river and 
whether riparian buffer protection require- 
ments should or should not be extended to some 
or all of the tributary streams in the river 
basin, taking into account the sources of water 
quality degradation in the river, the topography 
of the land in the river basin, and other rele- 
vant factors.” 

Session Laws 2001-418, s. 4(b), provides: 
“Vested rights recognized or established under 
the common law or by G.S. 153A-344(b), 153A- 
344.1, 160A-385(b), or 160A-385.1 shall include 
the right, as provided in this subsection, to 
undertake and complete development in the 
Catawba River Basin without application of 
temporary rule 15A NCAC 2B.0243. The Com- 
mission and the Department shall not apply 
temporary rule 15A NCAC 2B.0248 to develop- 
ment with vested rights recognized or estab- 
lished under G.S. 153A-344(b), 153A-344.1, 
160A-385(b), or 160A-385.1 prior to 1 July 
2001. The Commission and the Department 
shall not apply temporary rule 15A NCAC 
2B.0243 to development with vested rights rec- 
ognized or established under the common law 
prior to the date this section [s. 4 of Session 
Laws 2001-418] becomes effective if the Com- 
mission has issued a certification pursuant to 
G.S. 143B-282(a)(1)u. prior to 1 July 2001. The 
Commission shall not adopt or enforce rules 
that confer or restrict a vested right to under- 
take or complete development. It is the intent of 
the General Assembly that this subsection [s. 
4(b)| apply only to the particular circumstances 
that are the subject of this section [s. 4 of 
Session Laws 2001-418]. This subsection [s. 
4(b)] does not establish a precedent as to the 
application of vesting under a zoning or land- 
use planning program administered by a local 
government or to any other environmental pro- 
gram.” 

Session Laws 2001-416, s. 4(c), provides: 
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“Notwithstanding G.S. 150B-21.3(a), this sec- 
tion [s.4 of Session Laws 2001-416] shall not be 
construed to authorize the adoption of addi- 
tional temporary rules related to protection of 
water quality and riparian buffers.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 
severability clause. 


2001-424, s. 365 is a 
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Effect of Amendments. — Session Laws 
2001-424, s. 19.13(a), effective September 26, 
2001, and applicable to appointments made on 
or after that date, added subsection (e). 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For comment, “Legal Analysis of the Consti- 
tutionality of the Water Supply Watershed Pro- 
tection Act of 1989 and the Hyde Bill,” see 29 
Wake Forest L. Rev. 1279 (1994). 


CASE NOTES 


The duties of the Environmental Man- 
agement Commission are administrative 


rel. Wallace v. Bone, 304 N.C. 591, 286 S.E.2d 
79 (1982). 


or executive in character and have no relation 
to the function of the legislative branch of 
government, which is to make laws. State ex 


Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 143B-282.1. Environmental Management Commission — 
quasi-judicial powers; procedures. 


(a) With respect to those matters within its jurisdiction, the Environmental 
Management Commission shall exercise quasi-judicial powers in accordance 
with the provisions of Chapter 150B of the General Statutes. This section and 
any rules adopted by the Environmental Management Commission shall 
govern such proceedings: | 

(1) Exceptions to recommended decisions in contested cases shall be filed 

with the Secretary within 30 days of the receipt by the Secretary of 
the official record from the Office of Administrative Hearings, unless 
additional time is allowed by the chairman of the Commission. 
(2) Oral arguments by the parties may be allowed by the chairman of the 
Commission upon request of the parties. 

(3) Deliberations of the Commission shall be conducted in its public 
meeting unless the Commission determines that consultation with its 
counsel should be held in a closed session pursuant to G.S. 143-318.11. 

(b) The final agency decision in contested cases that arise from civil penalty 
assessments shall be made by the Commission. In the evaluation of each 
violation, the Commission shall recognize that harm to the natural resources 
of the State arising from the violation of standards or limitations established 
to protect those resources may be immediately observed through damaged 
resources or may be incremental or cumulative with no damage that can be 
immediately observed or documented. Penalties up to the maximum autho- 
rized may be based on any one or combination of the following factors: 

(1) The degree and extent of harm to the natural resources of the State, to 

the public health, or to private property resulting from the violation; 

(2) The duration and gravity of the violation; 

(3) The ine on ground or surface water quantity or quality or on air 

quality; 

(4) The cost of rectifying the damage; 

(5) The amount of money saved by noncompliance; 

(6) Whether the violation was committed willfully or intentionally; 

(7) The prior record of the violator in complying or failing to comply with 
programs over which the Environmental Management Commission 
has regulatory authority; and 
The cost to the State of the enforcement procedures. 


(3) 
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(c) The chairman shall appoint a Committee on Civil Penalty Remissions 
from the members of the Commission. No member of the Committee on Civil 
Penalty Remissions may hear or vote on any matter in which he has an 
economic interest. The Committee on Civil Penalty Remissions shall make the 
final agency decision on remission requests. In determining whether a remis- 
sion request will be approved, the Committee shall consider the recommenda- 
tion of the Secretary and the following factors: 

(1) Whether one or more of the civil penalty assessment factors in 
subsection (b) of this section were wrongly applied to the detriment of 
the petitioner; , 

(2) Whether the violator promptly abated continuing environmental dam- 
age resulting from the violation; 

(3) Whether the violation was inadvertent or a result of an accident; 

(4) Whether the violator had been assessed civil penalties for any previ- 
ous violations; 

(5) Whether payment of the civil penalty will prevent payment for the 
remaining necessary remedial actions. 

(d) The Committee on Civil Penalty Remissions may remit the entire 
amount of the penalty only when the violator has not been assessed civil 
penalties for previous violations, and when payment of the civil penalty will 
prevent payment for the remaining necessary remedial actions. 

(e) If any civil penalty has not been paid within 30 days after the final 
agency decision or court order has been served on the violator, the Secretary of 
Environment and Natural Resources shall request the Attorney General to 
institute a civil action in the Superior Court of any county in which the violator 
resides or has his or its principal place of business to recover the amount of the 
assessment. 

(f) As used in this section, “Secretary” means the Secretary of Environment 
and Natural Resources. (1989 (Reg. Sess., 1990), c. 1036, s. 2; 1993 (Reg. Sess., 
1994), c. 570, s. 5; 1995 (Reg. Sess., 1996), c. 743, s. 21; 1997-443, s. 11A.119(a).) 


§ 143B-283. Environmental Management Commission — 
members; selection; removal; compensation; 
quorum; services. 


(a) The Environmental Management Commission shall consist of 13 mem- 
bers appointed by the Governor. The Governor shall select the members so that 
the membership of the Commission shall consist of: 

(1) One who shall be a licensed physician with specialized training and 
experience in the health effects of environmental pollution; 

(2) One who shall, at the time of appointment, be actively connected with 
the Commission for Health Services or local board of health or have 
experience in health sciences; 

(3) One who shall, at the time of appointment, be actively connected with 

or have had experience in agriculture; 

(4) One who shall, at the time of appointment, be a registered engineer 
with specialized training and experience in water supply or water or 
air pollution control; 

(5) One who shall, at the time of appointment, be actively connected with 
or have had experience in the fish and wildlife conservation activities 
of the State; 

(6) One who shall, at the time of appointment, have special training and 
scientific expertise in hydrogeology or groundwater hydrology; 

(7) Three members interested in water and air pollution control, ap- 
pointed from the public at large; 
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(8) One who shall, at the time of appointment, be actively employed by, or 
recently retired from, an industrial manufacturing facility and knowl- 
edgeable in the field of industrial air and water pollution control; 

(9) One who shall, at the time of appointment, be actively connected with 
or have had experience in pollution control problems of municipal or 
county government; 

(10) One who shall, at the time of appointment, have special training and 
scientific expertise in air pollution control and the effects of air 
pollution; and 

(11) One who shall, at the time of appointment, have special training and 
scientific expertise in freshwater, estuarine, marine biological, or 
ecological sciences. 

(b) Members appointed by the Governor shall serve terms of office of six 
years. Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, death or disability of a member shall be for the balance 
of the unexpired term. The Governor may reappoint a member of the 
Commission to an additional term if, at the time of the reappointment, the 
member qualifies for membership on the Commission under subsection (a) of 
this section. 

(b1) The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 143B-13 of the Executive Organization 
Act of 1978. 

(b2) The members of the Commission shall receive per diem and necessary 
travel and subsistence expenses in accordance with the provisions of G.S. 
138-5. 

(b3) A majority of the Commission shall constitute a quorum for the 
transaction of business. 

(b4) All clerical and other services required by the Commission shall be 
supplied by the Secretary of Environment and Natural Resources. 

(c) Nine of the members appointed by the Governor under this section shall 
be persons who do not derive any significant portion of their income from 
persons subject to permits or enforcement orders under this Chapter. The 
Governor shall require adequate disclosure of potential conflicts of interest by 
members. The Governor, by executive order, shall promulgate criteria regard- 
ing conflicts of interest and disclosure thereof for determining the eligibility of 
persons under this section, giving due regard to the requirements of federal 
legislation, and for this purpose may promulgate rules, regulations or guide- 
lines in conformance with those established by any federal agency interpreting 
and applying provisions of federal law. 

(d) In addition to the members designated by subsection (a) of this section, 
the General Assembly shall appoint six members, three upon the recommen- 
dation of the Speaker of the House of Representatives, and three upon the 
recommendation of the President Pro Tempore of the Senate. Appointments by 
the General Assembly shall be made in accordance with G.S. 120-121, and 
vacancies in those appointments shall be filled in accordance with G.S. 
120-122. Members appointed by the General Assembly shall serve terms of two 
years. (1973, c. 1262, s. 20; 1977, c. 771, s. 4; 1979, 2nd Sess., c. 1158, ss. 5, 6; 
1981 (Reg. Sess., 1982), c. 1191, s. 19; 1989, c. 315; c. 727, s. 218(129); 1OSbeG 
490, s. 18; 1997-381, s. 1; 1997-443, s. 11A.119(a); 1998-217, s. 17; 2000-172, ss. 
4.1, 4.2; 2001-486, s. 2.16.) 


Editor’s Note. — Session Laws 2000-172, s.___ was ratified July 10, 2000. 
8.3 provides: “Section 4.1 of this act is effective Session Laws 2000-172, s. 8.2, contains a 
upon ratification and applicable retroactively to _ severability clause. 
all appointments by the Governor to the Envi- Effect of Amendments. — Session Laws 
ronmental Management Commission.” The act 2000-172, s. 4.1 rewrote subsection (b); and 
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designated the former second through fifth 
paragraphs in subsection (b) as present subsec- 
tions (b1) through (b4), respectively. For effec- 
tive date and applicability of this amendment, 
see the editor’s note. 

Session Laws 2000-172, s. 4.2, effective Au- 
gust 2, 2000, in subsection (d), inserted “of this 
section” in the first sentence, and rewrote the 
former last two sentences as the present last 
sentence. 
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Session Laws 2001-486, s. 2.16, effective De- 
cember 16, 2001, in the first sentnece of sub- 
section (d), substituted “six” for “four,” and 
twice substituted “three” for “two.” 

Legal Periodicals. — For survey of 1981 
constitutional law, see 60 N.C.L. Rev. 1272 
(1982). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 443. 


CASE NOTES 


Constitutionality of Former Version of 
Subsection (d). — Subsection (d) of this sec- 
tion, prior to its amendment by the 1981 (Reg. 
Sess., 1982) act, providing for the appointment 
of two representatives and two senators to 
membership on the Environmental Manage- 
ment Commission, violated N.C. Const., Art. I, 
§ 6, the separation of powers provision. State 
ex rel. Wallace v. Bone, 304 N.C. 591, 286 
S.E.2d 79 (1982). 


The legislature cannot constitutionally cre- 
ate a special instrumentality of government to 
implement specific legislation and then retain 
some control over the process of implementa- 
tion by appointing legislators to the governing 
body of the instrumentality. State ex rel. 
Wallace v. Bone, 304 N.C. 591, 286 S.E.2d 79 
(1982). 

Cited in North Carolina State Bar v. Frazier, 
62 N.C. App. 172, 302 S.E.2d 648 (1983). 


§ 1438B-284. Environmental Management Commission — 
officers. 


The Environmental Management Commission shall have a chairman and a 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at the pleasure of the 
Governor. The vice-chairman shall be elected by and from the members of the 
Commission and shall serve for a term of two years or until the expiration of 
his regularly appointed term whichever comes first. (1973, c. 1262, s. 21.) 


§ 143B-285. Environmental Management Commission — 
meetings. 


The Environmental Management Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
State at the call of the chairman or upon the written request of at least five 
members. (1973, c. 1262, s. 22.) 


§§ 143B-285.1 through 143B-285.9: Reserved for future codification 


purposes. 


Part 4A. Governor’s Waste Management Board. 


§§ 143B-285.10 through 143B-285.15: Repealed by Session Laws 
mS her mg ore nt! Mere be 


Cross References. — As to creation of a 
Pollution Prevention Advisory Council, see Ed- 
itor’s Note under § 143B-285.23. 


249 


§143B-285.16 CH. 143B, EXECUTIVE ORGANIZATION. §143B-285.23 


§§ 143B-285.16 through 143B-285.19:- Reserved for future codifica- 


tion. 


Part 4B. Office of Environmental Education. 


§ 143B-285.20. Short title. 


This Part shall be known and cited as the Environmental Education Act of 
1993. (19938, c. 501, s. 28.) | 


§ 143B-285.21. Declaration of purpose. 


The purpose of this Part shall be to encourage, promote, and support the 
development of programs, facilities, and materials for the purpose of environ- 
mental education in North Carolina. (1998, c. 501, s. 28.) a 


§ 143B-285.22. Creation. 


There is hereby created a North Carolina Office of Environmental Education 
(hereinafter referred to as “Office”) within the Department of Environment and 
Natural Resources. (1998, c. 501, s. 28; 1997-448, s. 11A.119(a).) 


§ 143B-285.23. Powers and duties of the Secretary of En- 
vironment and Natural Resources. 


The Secretary of Environment and Natural Resources shall: 
(1) Establish an Office of Environmental Education to: 

a. Serve as a clearinghouse of environmental information for the 
State. 

b. Plan for the Department’s future needs for environmental educa- 
tion materials and programs. 

c. Maintain a computerized database of existing education materials 
and programs within the Department. 

d. Maintain a speaker’s bureau of environmental specialists to ad- 
dress environmental concerns and issues in communities across 
the State. 


e. Evaluate opportunities for establishing regional environmental 
education centers. 
f. Administer the Project Tomorrow Award Program to encourage 


school children to discover and explore ways to protect the 
environment. 

g. Assist the Department of Public Instruction in integrating envi- 
ronmental education into course curricula. 

h. Develop and implement a grants and award program for environ- 
mental education projects in schools and communities. 

(2) Coordinate, through technical assistance and staff support and with 
participation of the Department of Public Instruction and other 
relevant agencies, institutions, and citizens, the planning and imple- 
mentation of a statewide program of environmental education. 

(3) Be responsible for such matters as the purchase of educational 
equipment, materials, and supplies; the construction or modification 
of facilities; and the employment of consultants and other personnel 
necessary to carry out the provisions of this Part. 

(4) Encourage coordination between the various State and federal agen- 
cles, citizens groups, and the business and industrial community, in 
the dissemination of environmental information and education. 
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(5) Utilize existing programs, educational materials, or facilities, both 
public and private, wherever feasible. (1998, c. 501, s. 28; 1997-443, s. 
11A.119(a).) 


§ 143B-285.24. Grants and awards. 


The objective of grants and awards made under the provisions of this Part 
shall be to promote the further development of local and regional environmen- 
tal education and information dissemination to aid especially, but not be 
limited to, school-age children. The Office shall recommend each year to the 
Governor recipients for the Project Tomorrow Award, which the Governor shall 


award for outstanding environmental projects by elementary schools in North 
Carolina..(1998, c. 501, s. 28.) 


§ 1438B-285.25. Liaison between the Office of Environmen- 
tal Education and the Department of Public 
Instruction. 


The Superintendent of the Department of Public Instruction shall identify 
an environmental education liaison within the Office of Instructional Services 
of the Department of Public Instruction to: 

(1) Coordinate environmental education within the State curriculum and 
among the Department and other State agencies. 

(2) Conduct teacher training in environmental education topics in con- 
junction with Department and other State agencies. 

(3) Coordinate and integrate topics within the various curriculum areas of 
the standard course of study. 

(4) Promote awareness of environmental issues to the public and to the 
school communities, including students, teachers, and administra- 
tors. 

(5) Establish a repository of environmental education instructional ma- 
terials and disseminate information on the availability of these 
materials to schools. 

(6) Promote and facilitate the sharing of information through electronic 
networks to all schools. (1993, c. 501, s. 28.) 


Part 5. Marine Fisheries Commission. 


§§ 143B-286 through 143B-289: Repealed by Session Laws 1987, c. 
GA jsods 


Part 5A. Marine Fisheries Commission. 


§§ 143B-289.1 through 143B-289.12: Repealed by Session Laws 
1997-400, s. 6.3. 


Editor’s Note. — Session Laws 1997-400,s. 143B-289.19, as amended by Section 2 of S.L. 
6.3, effective September 1, 1997, provided: 1997-286, is not repealed but is recodified as 
“Part 5A of Article 7 of Chapter 143B of the G.S. 1438B-289.40 within Part 5C of Article 7 of 
General Statutes is repealed, except that G.S. Chapter 143B of the General Statutes.” 
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Part 5B. Office of Marine Affairs. 


§§ 143B-289.19 through 143B-289.23: Recodified as §§ 143B- 
289.40 through 143B-289.44 by Session Laws 1997-400, ss. 6, 
6.3(b). 


Part 5C. Division of North Carolina Aquariums. 


§ 143B-289.40. Division of North Carolina Aquariums — 
creation. 


The Division of North Carolina Aquariums is created in the Department of 
Environment and Natural Resources. (1985, c. 202, s. 3; 1995, c. 509,.s. 98; 
1997-286, s. 2; 1997-400, s. 6.3(a), (b); 1997-443, s. 11A.119(b).) 


Editor’s Note. — This section is former G.S. added to this section as recodified. This section 
143B-390.1, as recodified by Session Laws was subsequently recodified as 143B-289.40 by 
1995, c. 509, s. 98 as 143B-289.19. The histor- Session Laws 1997-400, s. 6.3. 
ical citation to the former section has been 


§ 143B-289.41. Division of North Carolina Aquariums — 
organization; powers and duties. 


(a) The Division of North Carolina Aquariums shall be organized as pre- 
scribed by the Secretary of Environment and Natural Resources and shall 
exercise the following powers and duties: 

(1) Repealed by Session Laws 1991, c. 320, s. 3. 

(la) Establish and maintain the North Carolina Aquariums. 

(1b) Administer the operations of the North Carolina Aquariums, such 
administrative duties to include, but not be limited to the following: 

a. Adopt goals and objectives for the Aquariums and review and 
revise these goals and objectives periodically. 

b. Review and approve requests for use of the Aquarium facilities and 
advise the Secretary of Environment and Natural Resources on 
the most appropriate use consistent with the goals and objectives 
of the Aquariums. 

c. Continually review and evaluate the types of projects and pro- 
grams being carried out in the Aquarium facilities and determine 
if the operation of the facilities is in compliance with the estab- 
lished goals and objectives. 

d. Recommend to the Secretary of Environment and Natural Re- 
sources any policies and procedures needed to assure effective 
staff performance and proper liaison among Aquarium facilities 
in carrying out the overall purposes of the Aquarium programs. 

e. Review Aquarium budget submissions to the Secretary of Environ- 
ment and Natural Resources. 

f. Recruit and recommend to the Secretary of Environment and 
Natural Resources candidates for the positions of directors of the 
Aquariums. 

g. Create local advisory committees in accordance with the provisions 
of G.S. 143B-289.43. 

(1c) Notwithstanding Article 3A of Chapter 143 of the General Statutes, 
and G.S. 143-49(4), dispose of any exhibit, exhibit component, or 
object from the collections of the North Carolina Aquariums by sale, 
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lease, or trade. A sale, lease, or trade under this subdivision shall be 
conducted in accordance with generally accepted practices for zoos 
and aquariums that are accredited by the American Association of 
Zoos and Aquariums. After deducting the expenses attributable to the 
sale or lease, the net proceeds of any sale or lease shall be credited to 
the North Carolina Aquariums Fund. 
(2), (3) Repealed by Session Laws 1993, c. 321, s. 28(e). 
(4) to (6) Repealed by Session Laws 1991, c. 320, s. 3. 
(7) Assume any other powers and duties assigned to it by the Secretary. 
(b) The Secretary may adopt any rules and procedures necessary to imple- 
ment this section. (1985, c. 202, s. 3; 1991, c. 320, s. 3; 1993, c. 321, ss. 28(d), 
28(e); Say s. 3; 1997-400, s. 6.3(b), (c); 1997-448, ss. 11A.119(a), 11A.128; 
1999-49, s. 1. 


Editor’s Note. — This section was formerly _ effective July 1, 1993. This section was subse- 
G.S. 148B-390.2. It was recodified as 143B- quently recodified as 143B-289.41 by Session 
289.20 by Session Laws 1998, c. 321, s. 28(d), Laws 1997-400, s. 6.3(b). 


§ 143B-289.42. North Carolina Aquariums; purpose. 


The purpose of establishing and maintaining the North Carolina Aquariums 
is to promote an awareness, understanding, and appreciation of the diverse 
natural and cultural resources associated with North Carolina’s oceans, 
estuaries, rivers, streams, and other aquatic environments. (1991, c. 320, s. 4; 
1993, c. 321, s. 28(d); 1997-400, s. 6.3(b).) 


Editor’s Note. — This section was formerly _ effective July 1, 1993. This section was subse- 
G.S. 143B-390.3. It was recodified as 143B- quently recodified as 143B-289.42 by Session 
289.21 by Session Laws 19938, c. 321, s. 28(d), Laws 1997-400, s. 6.3(b). 


§ 143B-289.43. Local advisory committees; duties; mem- 
bership. 


Local advisory committees created pursuant to G.S. 143B-289.41(a)(1b) shall 
assist each North Carolina Aquarium in its efforts to establish projects and 
programs and to assure adequate citizen-consumer input into those efforts. 
Members of these committees shall be appointed by the Secretary of Environ- 
ment and Natural Resources for three-year terms from nominations made by 
the Director of the Office of Marine Affairs. Each committee shall select one of 
its members to serve as chairperson. Members of the committees shall serve 
without compensation for services or expenses. (1991, c. 320, s. 4; 1993, c. 321, 
ss. 28(d), 28(f); 1997-286, s. 4; 1997-400, s. 6.3(b), (d); 1997-443, ss. 11A.119(a), 
11A.123.) 


Editor’s Note. — This section was formerly _ effective July 1, 1993. This section was subse- 
G.S. 143B-390.4. It was recodified as 143B- quently recodified as 143B-289.43 by Session 
289.22 by Session Laws 19938, c. 321, s. 28, Laws 1997-400, s. 6.3(b). 


§ 143B-289.44. North Carolina Aquariums; fees; fund. 


(a) Fees. — The Secretary of Environment and Natural Resources may 
adopt a schedule of uniform entrance fees for the North Carolina Aquariums. 
(b) Fund. — The North Carolina Aquariums Fund is hereby created as a 
special and nonreverting fund. The North Carolina Aquariums Fund shall be 
used for repair, maintenance, educational exhibit construction, and opera- 
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tional expenses at existing aquariums and to match private funds that are 
raised for these purposes. | 

(c) Disposition of Fees. — All entrance fee receipts shall be credited to the 
North Carolina Aquariums Fund. The Secretary of Environment and Natural 
Resources may expend monies from the North Carolina Aquariums Fund only 
upon the authorization of the General Assembly. 

(d) The Division of North Carolina Aquariums shall submit to the Joint 
Legislative Commission on Governmental Operations, the House and Senate 
Appropriations Subcommittees on Natural and Economic Resources, and the 
Fiscal Research Division by September 30 of each year a report on the North 
Carolina Aquariums Fund that shall include the source and amounts of all 
funds credited to the Fund and the purpose and amount of all expenditures 
from the Fund during the prior fiscal year. (1997-286, s. 5; 1997-400, s. 6.3(b); 
1997-443, s. 11A.119(b); 1999-49, s. 2.) 


Editor’s Note. — This section was formerly Session Laws 1999-49, s. 3, provides that the 
numbered 143B-289.23. It was recodified as first report required by G.S. 143B-289.44(d), as 
143B-289.44 by Session Laws 1997-400, s. enacted by 1999-49, s. 2, shall be due on Sep- 
6.3(b). tember 30, 2000. 


8§ 143B-289.45 through 143B-289.49: Reserved for future codifica- 


tion purposes. 


Part 5D. Marine Fisheries Commission. 


§ 143B-289.50. Definitions. 


(a) As used in this part: 
(1) “Commission” means the Marine Fisheries Commission. 
(2) “Department” means the Department of Environment and Natural 
Resources. 
(3) “Fisheries Director” means the Director of the Division of Marine 
Fisheries of the Department of Environment and Natural Resources. 
(4) “Secretary” means the Secretary of Environment and Natural Re- 
sources. 
(b) The definitions set out in G.S. 118-129 and G.S. 113-130 shall apply 
throughout this Part. (1997-400, s. 2.1; 1997-443, s. 114.123.) 


Editor’s Note. — Sections 143B-289.20 have been recodified as sections 143B-289.50 
through 143B-289.31, as enacted by Session through 143B-289.61, Part 5D of Article 7, at 
Laws 1997-400, s. 2.1, as Part 5B of Article 7, _ the direction of the Revisor of Statutes. 


§ 143B-289.51. Marine Fisheries Commission — creation; 
purposes. 


(a) There is hereby created the Marine Fisheries Commission in the 
Department of Environment and Natural Resources. 
eo The functions, purposes, and duties of the Marine Fisheries Commission 
are to: 
(1) Manage, restore, develop, cultivate, conserve, protect, and regulate 
the marine and estuarine resources within its jurisdiction, as de- 
scribed in G.S. 113-132. 
(2) Implement the laws relating to coastal fisheries, coastal fishing, 
shellfish, crustaceans, and other marine and estuarine resources 
enacted by the General Assembly by the adoption of rules and policies, 
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to provide a sound, constructive, comprehensive, continuing, and 
economical coastal fisheries program directed by citizens who are 
knowledgeable in the protection, restoration, proper use, and man- 
agement of marine and estuarine resources. 

(3) Implement management measures regarding ocean and marine fish- 
eries in the Atlantic Ocean consistent with the authority conferred on 


the State by the United States. 


(4) Advise the State regarding ocean and marine fisheries within the 
jurisdiction of the Atlantic States Marine Fisheries Compact, the 
South Atlantic Fishery Management Council, the Mid-Atlantic Fish- 
ery Management Council, and other similar organizations established 
to manage or regulate fishing in the Atlantic Ocean. (1997-400, s. 2.1; 


1997-443, s. 11A.119(b).) 


Editor’s Note. — Session Laws 1997-400, s. 
6.4, provides: “The records, personnel, property, 
unexpended balances of appropriations, alloca- 
tions, and other funds, including the functions 
of budgeting and purchasing, heretofore vested 
in the Marine Fisheries Commission created 
under Part 5A of Article 7 of Chapter 143B of 
the General Statutes, repealed by Section 6.3 of 
this act, are transferred to the Marine Fisher- 
ies Commission created under Part 5B of Arti- 
cle 7 of Chapter 143B of the General Statutes, 
as enacted by Section 2.1 of this act. All rules, 
decisions, and actions heretofore adopted, 
made or taken by the Marine Fisheries Com- 
missions created under Part 5 of Article 7 of 
Chapter 143B of the General Statutes, repealed 
by Section 1 of Chapter 641 of the 1987 Session 
Laws, and all rules, decisions, and actions, 
heretofore adopted, made, or taken by the Ma- 
rine Fisheries Commission created under Part 
5A of Article 7 of Chapter 143B of the General 
Statutes, repealed by Section 6.3 of this act, 
that have not been heretofore repealed or re- 
scinded shall continue in effect until repealed 


or rescinded by the Marine Fisheries Commis- 
sion created under Part 5B of Article 7 of 
Chapter 143B of the General Statutes, as en- 
acted by Section 2.1 of this act.” 

Session Laws 1997-400, s. 6.8 directed the 
Revisor of Statutes to set out s. 6.4 of that act as 
a note under this section. Section 6.4 is noted 
above. 

Session Laws 1998-225, s. 5.3, provides: “Un- 
less otherwise expressly provided, every agency 
to which this act applies shall adopt rules to 
implement the provisions of this act only in 
accordance with the provisions of Chapter 150B 
of the General Statutes. This act constitutes a 
recent act of the General Assembly within the 
meaning of G.S. 150B-21.1. Every agency to 
which this act applies that is authorized to 
adopt rules to implement the provisions of this 
act may adopt temporary rules to implement 
the provisions of this act. This section shall 
continue in effect until all rules necesary to 
implement the provisions of this act have be- 
come effective as either temporary rules or 
permanent rules.” 


OPINIONS OF ATTORNEY GENERAL 


The Marine Fisheries Commission has 
the power to regulate North Carolina ves- 
sels in the Exclusive Economic Zone 
(EEZ), and the Marine Patrol has the power to 
cite those vessels in the EEZ; the Marine Patrol 
has both subject matter jurisdiction and terri- 


torial jurisdiction over State registered vessels 
in the EEZ, subject to certain restrictions. See 
opinion of Attorney General to Colonel B. M. 
Rivenbark, N.C. Marine Patrol Division of Ma- 
rine Fisheries, 1998 N.C.A.G. 16 (3/9/98). 


§ 143B-289.52. Marine Fisheries Commission — powers 


and duties. 


(a) The Marine Fisheries Commission shall adopt rules to be followed in the 
management, protection, preservation, and enhancement of the marine and 
estuarine resources within its jurisdiction, as described in G.S. 113-132, 
including commercial and sports fisheries resources. The Marine Fisheries 
Commission shall have the power and duty: 

(1) To authorize, license, regulate, prohibit, prescribe, or restrict all forms 
| of marine and estuarine resources in coastal fishing waters with 


respect to: 
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a. Time, place, character, or dimensions of any methods or equipment 
that may be employed in taking fish. 

b. Seasons for taking fish. . 

c. Size limits on and maximum quantities of fish that may be taken, 
possessed, bailed to another, transported, bought, sold, or given 
away. 

(2) To provide fair regulation of commercial and recreational fishing 
groups in the interest of the public. 

(3) To adopt rules and take all steps necessary to develop and improve 
mariculture, including the cultivation, harvesting, and marketing of 
shellfish and other marine resources in the State, involving the use of 
public grounds and private beds as provided in G.S. 113-201. 

(4) To close areas of public bottoms under coastal fishing waters for such 
time as may be necessary in any program of propagation of shellfish 
as provided in G.S. 113-204. 

(5) In the interest of conservation of the marine and estuarine resources 
of the State, to institute an action in the superior court to contest the 
claim of title or claimed right of fishery in any navigable waters of the 
State registered with the Department as provided in G.S. 113-206(d). 

(6) To make reciprocal agreements with other jurisdictions respecting any 
of the matters governed in this Subchapter as provided by G.S. 
113-223. 

(7) To adopt relevant provisions of federal laws and regulations as State 
rules pursuant to G.S. 113-228. 

(8) To delegate to the Fisheries Director the authority by proclamation to 
suspend or implement, in whole or in part, a particular rule of the 
Commission that may be affected by variable conditions as provided 
in G.S. 113-221(e). 

(9) To comment on and otherwise participate in the determination of 
permit applications received by State agencies that may have an effect 
on the marine and estuarine resources of the State. 

(10) To adopt Fishery Management Plans as provided in G.S. 113-182.1, to 
establish a Priority List to determine the order in which Fishery 
Management Plans are developed, to establish a Schedule for the 
development and adoption of each Fishery Management Plan, and to 
Nets guidance criteria as to the contents of Fishery Management 

ans. 

(11) To approve Coastal Habitat Protection Plans as provided in G.S. 
143B-279.8. 

(12) Except as may otherwise be provided, to make the final agency 
decision in all contested cases involving matters within the jurisdic- 
tion of the Commission. 

(b) The Marine Fisheries Commission shall have the power and duty to 
establish standards and adopt rules: 

(1) To implement the provisions of Subchapter IV of Chapter 113 as 
provided in G.S. 113-134. 

(2) a Mees the disposition of confiscated property as set forth in G.S. 

(3) To govern all license requirements prescribed in Article 14A of Chapter 
113 of the General Statutes. 

(4) To regulate the importation and exportation of fish, and equipment 
that may be used in taking or processing fish, as necessary to enhance 
the conservation of marine and estuarine resources of the State as 
provided in G.S. 113-170. 

(5) To regulate the possession, transportation, and disposition of seafood, 
as provided in G.S. 113-170.4. 
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(6) To regulate the disposition of the young of edible fish, as provided by 
G.S. 1138-185. 

(7) To manage the leasing of public grounds for mariculture, including 
oysters and clam production, as provided in G.S. 113-202. 

(8) To govern the utilization of private fisheries, as provided in G.S. 
113-205. 

(9) To impose further restrictions upon the throwing of fish offal in any 
coastal fishing waters, as provided in G.S. 113-265. 

(10) To regulate the location and utilization of artificial reefs in coastal 
waters. 

(11) To regulate the placement of nets and other sports or commercial 
fishing apparatus in coastal fishing waters with regard to naviga- 
tional or recreational safety as well as from a conservation standpoint. 

(c) The Commission is authorized to authorize, license, prohibit, prescribe, 
or restrict: 

(1) The opening and closing of coastal fishing waters, except as to inland 
game fish, whether entirely or only as to the taking of particular 
classes of fish, use of particular equipment, or as to other activities. 

(2) The possession, cultivation, transportation, importation, exportation, 
sale, purchase, acquisition, and disposition of all marine and estua- 
rine resources and all related equipment, implements, vessels, and 
conveyances as necessary to carry out its duties. 

(d) The Commission may adopt rules required by the federal government for 
grants-in-aid for coastal resource purposes that may be made available to the 
State by the federal government. This section is to be liberally construed in 
order that the State and its citizens may benefit from federal grants-in-aid. 

(d1) The Commission may regulate participation in a fishery that is subject 
to a federal fishery management plan if that plan imposes a quota on the State 
for the harvest or landing of fish in the fishery. If the Commission regulates 
participation in a fishery under this subsection, the Division may issue a 
license to participate in the fishery to a person who: 

(1) Held a valid license issued by the Division to harvest, land, or sell fish 
during at least two of the three license years immediately preceding 
the date adopted by the Commission to determine participation in the 
fishery; and 

(2) Participated in the fishery during at least two of those license years by 
landing in the State at least the minimum number of pounds of fish 
adopted by the Commission to determine participation in the fishery. 

(e) The Commission may adopt rules to implement or comply with a fishery 
management plan adopted by the Atlantic States Marine Fisheries Commis- 
sion or adopted by the United States Secretary of Commerce pursuant to the 
Magnuson-Stevens Fishery Conservation and Management Act, 16 U.S.C. 
§ 1801, et seq. Notwithstanding G.S. 150B-21.1(a), the Commission may adopt 
temporary rules under this subsection at any time within six months of the 
adoption or amendment of a fishery management plan or the notification of a 
change in management measures needed to remain in compliance with a 
fishery management plan. 

(f) The Commission shall adopt rules as provided in this Chapter. All rules 
adopted by the Commission shall be enforced by the Department of Environ- 
ment and Natural Resources. 

(g) As a quasi-judicial agency, the Commission, in accordance with Article 
IV, Section 3 of the Constitution of North Carolina, has those judicial powers 
reasonably necessary to accomplish the purposes for which it was created. 
(1997-400, ss. 2.1, 2.2; 1997-448, s. 11A.123; 1998-217, s. 18(a); 1998-225, ss. 
t.3, 1.4, 1.5;\2001-474,:8:'82,) 
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Editor’s Note. — Session Laws 1997-400, s. 
5.5 provides that the Marine Fisheries Com- 
mission shall adopt a Fishery Management 
Plan for the blue crab fishery in accordance 
with this section, as enacted by s. 2.1 of the act, 
and § 113-182.1, as enacted by s. 3.4 of the act, 
no later than January 1, 1999. 

Session Laws 1997-400, s. 6.10, provides 
that, unless otherwise expressly provided, ev- 
ery agency to which the act applies shall adopt 
rules to implement the provisions of that act 
only in accordance with the provisions of Chap- 
ter 150B of the General Statutes, that the act 
constitutes a recent act of the General Assem- 
bly within the meaning of G.S. 150B-21.1, that 
every agency to which the act applies that is 
authorized to adopt rules to implement the 
provisions of the act may adopt temporary rules 
to implement the provisions of the act, and that 
s. 6.10 of that act shall continue in effect until 
all rules necessary to implement the provisions 
of the act have become effective as either tem- 
porary rules or permanent rules. 

Session Laws 1998-225, s. 1.4, which added 
subsection (d1), became effective July 1, 1999. 

Session Laws 1998-225, s. 5.3, provides: “Un- 
less otherwise expressly provided, every agency 
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to whieh this act applies shall adopt rules to 
implement the provisions of this act only in 
accordance with the provisions of Chapter 150B 
of the General Statutes. This act constitutes a 
recent act of the General Assembly within the 
meaning of G.S. 150B-21.1. Every agency to 
which this act applies that is authorized to 
adopt rules to implement the provisions of this 
act may adopt temporary rules to implement 
the provisions of this act. This section shall 
continue in effect until all rules necessary to 
implement the provisions of this act have be- 
come effective as either temporary rules or 
permanent rules.” ) 

Session Laws 1998-217, s. 18(b), provided 
that if House Bill 1448, 1997 Regular Session, 
became law after the effective date of that act 
(Sesson Laws 1998-217), and amended subsec- 
tion (e) of this section, the amendment by this 
act would be repealed. House Bill 1448 (Session 
Laws 1998-225) became law after the date this 
act (Session Laws 1998-217) became law, thus, 
the amendment to subsection (e) was repealed. 

Effect of Amendments. — Session Laws 
2001-474, s. 32, effective November 29, 2001, 
deleted “Health” following “Environment” in 
subsection (f). 


§ 143B-289.53. Marine Fisheries Commission — quasi-ju- 
dicial powers; procedures. 


(a) With respect to those matters within its jurisdiction, the Marine Fish- 
eries Commission shall exercise quasi-judicial powers in accordance with the 
provisions of Chapter 150B of the General Statutes. This section and any rules 
adopted by the Marine Fisheries Commission shall govern the following 
proceedings: 

(1) Exceptions to recommended decisions in contested cases shall be filed 
with the Secretary within 30 days of the receipt by the Secretary of 
the official record from the Office of Administrative Hearings, unless 
additional time is allowed by the Chair of the Commission. | 

(2) Oral arguments by the parties may be allowed by the Chair of the 
Commission upon request of the parties. 

(3) Deliberations of the Commission shall be conducted in its public 
meeting unless the Commission determines that consultation with its 
counsel should be held in a closed session pursuant to G.S. 143-318.11. 

(b) The final agency decision in contested cases that arise from civil penalty 
assessments shall be made by the Commission. In the evaluation of each 
violation, the Commission shall recognize that harm to the marine and 
estuarine resources within its jurisdiction, as described in G.S. 113-132, 
arising from the violation of a statute or rule enacted or adopted to protect 
those resources may be immediately observed through damaged resources or 
may be incremental or cumulative with no damage that can be immediately 
observed or documented. Penalties up to the maximum authorized may be 
based on any one or combination of the following factors: 

(1) The degree and extent of harm to the marine and estuarine resources 
within the jurisdiction of the Commission, as described in G.S. 
113-132; to the public health; or to private property resulting from the 
violation. 

(2) The frequency and gravity of the violation. 
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(3) The cost of rectifying the damage. 

(4) Whether the violation was committed willfully or intentionally. 

(5) The prior record of the violator in complying or failing to comply with 
programs over which the Marine Fisheries Commission has regula- 
tory authority. 

(6) The cost to the State of the enforcement procedures. 

(c) The Chair shall appoint a Committee on Civil Penalty Remissions from 
the members of the Commission. No member of the Committee on Civil 
Penalty Remissions may hear or vote on any matter in which the member has 
an economic interest. The Committee on Civil Penalty Remissions shall make 
the final agency decision on remission requests. In determining whether a 
remission request will be approved, the Committee shall consider the recom- 
mendation of the Secretary and the following factors: 

(1) Whether one or more of the civil penalty assessment factors in 
subsection (b) of this section were wrongly applied to the detriment of 
the petitioner. 

(2) Whether the violator promptly abated continuing environmental dam- 
age resulting from the violation. 

(3) Whether the violation was inadvertent. 

(4) Whether the violator had been assessed civil penalties for any previ- 
ous violations. 

(5) Whether payment of the civil penalty will prevent payment for the 
remaining necessary remedial actions. 

(d) The Committee on Civil Penalty Remissions may remit the entire 
amount of the penalty only when the violator has not been assessed civil 
penalties for previous violations and when payment of the civil penalty will 
prevent payment for the remaining necessary remedial actions. 

(e) If any civil penalty has not been paid within 30 days after the final 
agency decision or court order has been served on the violator, the Secretary of 
Environment and Natural Resources shall request the Attorney General to 
institute a civil action in the superior court of any county in which the violator 
resides or has his or its principal place of business to recover the amount of the 
assessment. 

(f) The Secretary may delegate his powers and duties under this section to 
the Fisheries Director. (1997-400, s. 2.1; 1997-443, s. 11A.119(a).) 


§ 143B-289.54. Marine Fisheries Commission — members; 
appointment; term; oath; ethical standards; 
removal; compensation; staff. 


(a) Members, Selection. — The Marine Fisheries Commission shall consist 
of nine members appointed by the Governor as follows: 

(1) One person actively engaged in, or recently retired from, commercial 
fishing as demonstrated by currently or recently deriving at least fifty 
percent (50%) of annual earned income from taking and selling fishery 
resources in coastal fishing waters of the State. The spouse of a 
commercial fisherman who meets the criteria of this subdivision may 
be appointed under this subdivision. 

(2) One person actively engaged in, or recently retired from, commercial 
fishing as demonstrated by currently or recently deriving at least fifty 
percent (50%) of annual earned income from taking and selling fishery 
resources in coastal fishing waters of the State. The spouse of a 
commercial fisherman who meets the criteria of this subdivision may 
be appointed under this subdivision. 

(3) One person actively connected with, and experienced as, a licensed fish 
dealer or in seafood processing or distribution as demonstrated by 
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deriving at least fifty percent (50%) of annual earned income from 
activities involving the buying, selling, processing, or distribution of 
seafood landed in this State. The spouse of a person qualified under 
this subdivision may be appointed provided that the spouse is actively 
involved in the qualifying business. 

(4) One person actively engaged in recreational sports fishing in coastal 
waters in this State. An appointee under this subdivision may not 
derive more than ten percent (10%) of annual earned income from 
sports fishing activities. 

(5) One person actively engaged in recreational sports fishing in coastal 
waters in this State. An appointee under this subdivision may not 
derive more than ten percent (10%) of annual earned income from 
sports fishing activities. 2 

(6) One person actively engaged in the sports fishing industry as demon- 
strated by deriving at least fifty percent (50%) of annual earned 
income from selling goods or services in this State. The spouse of a 
person qualified under this subdivision may be appointed provided 
that the spouse is actively involved in the qualifying business. 

(7) One person having general knowledge of and experience related to 
subjects and persons regulated by the Commission. 

(8) One person having general knowledge of and experience related to 
subjects and persons regulated by the Commission. 

(9) One person who is a fisheries scientist having special training and 
expertise in marine and estuarine fisheries biology, ecology, popula- 
tion dynamics, water quality, habitat protection, or similar knowl- 
edge. A person appointed under this subdivision may not receive more 
than ten percent (10%) of annual earned income from either the 
commercial or sports fishing industries, including the processing and 
distribution of seafood. 

(b) Residential Qualifications. — For purposes of providing regional repre- 
sentation on the Commission, the following three coastal regions of the State 
are designated: (i) Northeast Coastal Region comprised of Bertie, Camden, 
Chowan, Currituck, Dare, Gates, Halifax, Hertford, Martin, Northampton, 
Pasquotank, Perquimans, Tyrrell, and Washington Counties, (ii) Central 
Coastal Region comprised of Beaufort, Carteret, Craven, Hyde, Jones, and 
Pamlico Counties; and (iii) Southeast Coastal Region comprised of Bladen, 
Brunswick, Columbus, New Hanover, Onslow, and Pender Counties. Persons 
appointed under subdivisions (1), (2), (3), (4), and (8) of subsection (a) of this 
section shall be residents of one of the coastal regions of the State. The 
membership of the Commission shall include at least one person who is a 
resident of each of the three coastal regions of the State. 

(c) Additional Considerations. — In making appointments to the Commis- 
sion, the Governor shall provide for appropriate representation of women and 
minorities on the Commission. The Governor shall make appointments to the 
Commission consistent with the restrictions of G.S. 113-200(g). 

(d) Terms. — The term of office of members of the Commission is three 
years. A member may be reappointed to any number of successive three-year 
terms. Upon the expiration of a three-year term, a member shall continue to 
serve until a successor is appointed and duly qualified as provided by G.S. 
128-7. The term of members appointed under subdivisions (1), (4), and (7) of 
subsection (a) of this section shall expire on 30 June of years evenly divisible 
by three. The term of members appointed under subdivisions (2), (5), and (8) of 
subsection (a) of this section shall expire on 30 June of years that precede by 
one year those years that are evenly divisible by three. The term of members 
appointed under subdivisions (3), (6), and (9) of subsection (a) of this section 
shall expire on 30 June of years that follow by one year those years that are 
evenly divisible by three. 
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(e) Vacancies. — An appointment to fill a vacancy shall be for the unexpired 
balance of the term. 

(f) Oath of Office. — Each member of the Commission, before assuming the 
duties of office, shall take an oath of office as provided in Chapter 11 of the 
General Statutes. 

(g) Ethical Standards. — 

(1) Disclosure statements. — Any person under consideration for appoint- 
ment to the Commission shall provide both a financial disclosure 
statement and a potential bias disclosure statement to the Governor. 
A financial disclosure statement shall include statements of the 
nominee’s financial interests in and related to State fishery resources 
use, licenses issued by the Division of Marine Fisheries held by the 
nominee or any business in which the nominee has a financial 
interest, and uses made by the nominee or by any business in which 
the nominee has a financial interest of the regulated resources. A 
potential bias disclosure statement shall include a statement of the 
nominee’s membership or other affiliation with, including offices held, 
in societies, organizations, or advocacy groups pertaining to the 
management and use of the State’s coastal fishery resources. Disclo- 
sure statements shall be treated as public records under Chapter 132 
of the General Statutes and shall be updated on an annual basis. 

(2) Voting/conflict of interest. — A member of the Commission shall not 

vote on any issue before the Commission that would have a “signifi- 
cant and predictable effect” on the member’s financial interest. For 
purposes of this subdivision, “significant and predictable effect” 
means there is or may be a close causal link between the decision of 
the Commission and an expected disproportionate financial benefit to 
the member that is shared only by a minority of persons within the 
same industry sector or gear group. A member of the Commission 
shall also abstain from voting on any petition submitted by an 
advocacy group of which the member is an officer or sits as a member 
of the advocacy group’s board of directors. A member of the Commis- 
sion shall not use the member’s official position as a member of the 
Commission to secure any special privilege or exemption of substan- 
tial value for any person. No member of the Commission shall, by the 
member’s conduct, create an appearance that any person could 
improperly influence the member in the performance of the member’s 
official duties. 

(3) Regular attendance. — It shall be the duty of each member of the 

Commission to regularly attend meetings of the Commission. 

(h) Removal. — The Governor may remove, as provided in G.S. 143B-138, 
any member of the Commission for misfeasance, malfeasance, or nonfeasance. 

(i) Office May Be Held Concurrently With Others. — The office of member of 
the Marine Fisheries Commission may be held concurrently with any other 
elected or appointed office, as authorized by Article VI, Section 9, of the 
Constitution of North Carolina. 

(j) Compensation. — Members of the Commission who are State officers or 
employees shall receive no per diem compensation for serving on the Commis- 
sion, but shall be reimbursed for their expenses in accordance with G.S. 138-6. 
Members of the Commission who are full-time salaried public officers or 
employees other than State officers or employees shall receive no per diem 
compensation for serving on the Commission, but shall be reimbursed for their 
expenses in accordance with G.S. 138-6 in the same manner as State officers or 
employees. All other Commission members shall receive per diem compensa- 
tion and reimbursement in accordance with the compensation rate established 
in G.S. 93B-5. 
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(k) Staff. — All clerical and other services required by the Commission shall 
be supplied by the Fisheries Director and the Department. 

(1) Legal Services. — The Attorney General shall:-() act as attorney for the 
Commission; (ii) at the request of the Commission, initiate actions in the name 
of the Commission; and (iii) represent the Commission in any appeal or other 
review of any order of the Commission. (1997-400, s. 2.1; 1998-225, ss. 1.6, 1.7; 


2001-213, s. 5.) 


Editor’s Note. — Session Laws 1997-400, s. 
6.5, provides that, in order to establish a sched- 
ule of staggered terms of three years for the 
Marine Fisheries Commission, the terms of 
members of the Commission initially filling 
positions established by subdivisions (a)(1), 
(a)(2), and (a)(3) of this section shall begin on 
the date the member is appointed and duly 
qualified and expire on June 30, 2001; the 
terms of members initially filling positions es- 
tablished by subdivisions (a)(4), (a)(5), and 
(a)(6) shall begin on the date the member is 
appointed and duly qualified and expire on 
June 30, 2000; and the terms of members filling 
positions initially established by subdivisions 
(a)(7), (a)(8), and (a)(9) shall begin on the date 
the member is appointed and duly qualified and 
expire on June 30, 1999. 

Session Laws 1998-225, ss. 1.6, 1.7, which 
added the second sentence in subsection (c); 


and in subsection (h), substituted “G.S. 143B- 
13” for “G.S. 143-13,” was effective retroactively 
to September 1, 1997. 

Session Laws 2001-213, s. 6, effective June 
30, 2001, makes appointments for the Marine 
Fisheries Commission and specifies the termi- 
nation date for the appointments made for each 
named individual, altering the schedule of stag- 
gered terms of three years for the Commission 
to provide for an orderly transition in member- 
ship of the Commission as specified in G.S. 
143B-289.54, as amended by Session Laws 
2001-213, s. 1, notwithstanding G.S. 143B- 
289.54(d). 

Effect of Amendments. — Session Laws 
2001-213, s. 5, effective June 30, 2001, substi- 
tuted “(4), and (7)” for “(2), and (3)” in the fourth 
sentence, “(2), (5), and (8)” for “(4), (5), and (6)” 
in the fifth sentence, and “(3), (6)” for “(7), (8)” in 
the sixth sentence. 


§ 143B-289.55. Marine Fisheries Commission — officers; 
organization; seal. 


(a) The Governor shall appoint a member of the Commission to serve as 
Chair. The Chair shall serve at the pleasure of the Governor. The Commission 
shall elect one of its members to serve as Vice-Chair. The Vice-Chair shall serve 
a one-year term beginning 1 July and ending 30 June of the following year. The 
Vice-Chair may serve any number of consecutive terms. 

(b) The Chair shall guide and coordinate the activities of the Commission in 
fulfilling its duties as set out in this Article. The Chair shall report to and 
advise the Governor and the Secretary on the activities of the Commission, on 
marine and estuarine conservation matters, and on all marine fisheries 
matters. 

(c) The Commission shall determine its organization and procedure in 
accordance with the provisions of this Article. The provisions of the most recent 
edition of Robert’s Rules of Order shall govern any procedural matter for which 
no other provision has been made. 


(d) The Commission may adopt a common seal and may alter it as necessary. 
(1997-400, s. 2.1.) 


§ 143B-289.56. Marine Fisheries Commission — meetings; 
quorum. 


(a) The Commission shall meet at least once each calendar quarter and may 
hold additional meetings at any time and place within the State at the call of 
the Chair or upon the written request of at least four members. At least three 
of the four quarterly meetings of the Commission shall be held in one of the 
coastal regions designated in G.S. 143B-289.54. 

(b)(1) Six members of the Commission shall constitute a quorum for the 

transaction of business. 
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(2) A quorum of the Commission may transact business only if one 
member, other than the Chair, appointed pursuant to subdivision (1), 
(2), or (8) of G.S. 148B-289.54(a) and one member, other than the 
Chair, appointed pursuant to subdivision (4), (5), or (6) of GS. 
143B-289, 54(a) are present. 

(c) If the Commission is unable to transact business because the require- 
ments of subdivision (2) of subsection (b) of this section are not met, the Chair 
shall call another meeting of the Commission within 30 days and shall place on 
the agenda for that meeting every matter with respect to which the Commis- 
sion was unable to transact business. Five members of the Commission shall 
constitute a quorum for the transaction of business at a meeting called under 
this subsection. The requirements of subdivision (2) of subsection (b) of this 
section shall not apply to a meeting called under this subsection. (1997-400, s. 
2.1; 1998-225, s. 1.8.) 


Editor’s Note. — Session Laws 1998-225, s. 
5.3, provides: “Unless otherwise expressly pro- 
vided, every agency to which this act applies 
shall adopt rules to implement the provisions of 
this act only in accordance with the provisions 
of Chapter 150B of the General Statutes. This 
act constitutes a recent act of the General 
Assembly within the meaning of G.S. 150B- 


21.1. Every agency to which this act applies 
that is authorized to adopt rules to implement 
the provisions of this act may adopt temporary 
rules to implement the provisions of this act. 
This section shall continue in effect until all 
rules necessary to implement the provisions of 
this act have become effective as either tempo- 
rary rules or permanent rules.” 


§ 143B-289.57. Marine Fisheries Commission Advisory 
Committees established; members; selection; 
duties. 


(a) The Commission shall be assisted in the performance of its duties by four 
standing advisory committees and four regional advisory committees. Kach 
standing and regional advisory committee shall consist of no more than 11 
members. The Chair of the Commission shall designate one member of each 
advisory committee to serve as Chair of the committee. Members shall serve 
staggered three-year terms as determined by the Commission. The Commis- 
sion shall establish other policies and procedures for standing and regional 
advisory committees that are consistent with those governing the Commission 
as set out in this Part. 

(b) The Chair of the Commission shall appoint the following standing 
advisory committees: 

(1) The Finfish Committee, 
finfish. 

(2) The Crustacean Committee, which shall consider matters concerning 
shrimp and crabs. 

(3) The Shellfish Committee, which shall consider matters concerning 
oysters, clams, scallops, and other molluscan shellfish. 

(4) The Habitat and Water Quality Committee, which shall consider 
matters concerning habitat and water quality that may affect coastal 
fisheries resources. 

(c) Each standing advisory committee shall be composed of commercial and 
recreational fishermen, scientists, and other persons who have expertise in the 
matters to be considered by the advisory committee to which they are 
appointed. In making appointments to advisory committees, the Chair of the 
Commission shall ensure that both commercial and recreational fishing 
interests are fairly represented and shall consider for appointment persons 
who are recommended by groups representing commercial fishing interests, 
recreational fishing interests, environmental protection and conservation 
interests, and other groups interested in coastal fisheries management. 


which shall consider matters concerning 
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(d) Each standing advisory committee shall review all matters referred to 
the committee by the Commission and shall make findings and recommenda- 
tions on these matters. A standing advisory committee may, on its own motion, 
make findings and recommendations as to any matter related to its subject 
area. The Commission, in the performance of its duties, shall consider all 
findings and recommendations submitted by standing advisory committees. 

(e) The Chair of the Commission shall appoint a regional advisory commit- 
tee for each of the three coastal regions designated in G.S. 143B-289.54(b) and 
shall appoint a regional advisory committee for that part of the State that is 
not included in the three coastal regions. In making appointments to regional 
advisory committees, the Chair of the Commission shall ensure that both 
commercial and recreational fishing interests are fairly represented. (1997- 
400, s. 2.1.) 


§ 143B-289.58. Marine Fisheries Endowment Fund. 


(a) Recognizing the inestimable importance to the State and its people of 
conserving the marine and estuarine resources of the State, and for the 
purpose of providing the opportunity for citizens and residents of the State to 
invest in the future of its marine and estuarine resources, there is created the 
North Carolina Marine Fisheries Endowment Fund, the income and principal 
of which shall be used only for the purpose of supporting marine and estuarine 
resource conservation programs of the State in accordance with this section. 

(b) There is created the Board of Trustees of the Marine Fisheries Endow- 
ment Fund of the Marine Fisheries Commission, with full authority over the 
administration of the Marine Fisheries Endowment Fund, whose ex officio 
Chair, Vice-Chair, and members shall be the Chair, Vice-Chair, and members 
of the Marine Fisheries Commission. The State Treasurer shall be the 
custodian of the Marine Fisheries Endowment Fund and shall invest its assets 
in accordance with the provisions of G.S. 147-69.2 and G.S. 147-69.3. 

(c) The assets of the Marine Fisheries Endowment Fund shall be derived 
from the following: 

(1) The proceeds of any gifts, grants, and contributions to the State that 
are specifically designated for inclusion in the Fund. 

(2) Any other sources specified by law. 

(d) The Marine Fisheries Endowment Fund is declared to constitute a 
special trust derived from a contractual relationship between the State and the 
members of the public whose investments contribute to the Fund. In recogni- 
tion of this special trust, the following limitations and restrictions are placed 
on expenditures from the Fund: 

(1) Any limitations or restrictions specified by the donors on the uses of 
the income derived from the gifts, grants, and voluntary contributions 
shall be respected but shall not be binding. 

(2) No expenditure or disbursement shall be made from the principal of 
acuta Fisheries Endowment Fund except as otherwise provided 

y law. 

(3) The income received and accruing from the investments of the Marine 
Fisheries Endowment Fund must be spent only to further the conser- 
vation of marine and estuarine resources. 

(e) The Board of Trustees of the Marine Fisheries Endowment Fund may 
accumulate the investment income of the Fund until the income, in the sole 
judgment of the trustees, can provide a significant supplement to the budget 
for the conservation and management of marine and estuarine resources. After 
that time the trustees, in their sole discretion and authority, may direct 
expenditures from the income of the Fund for the purposes set out in 
subdivision (3) of subsection (d) above. 


264 


§143B-289.59 ART. 7. ENVIRONMENT AND NATURAL RESOURCES §1438B-289.61 


(f) Expenditure of the income derived from the Marine Fisheries Endow- 
ment Fund shall be made through the State budget accounts of the Marine 
Fisheries Commission in accordance with the provisions of the Executive 
Budget Act. The Marine Fisheries Endowment Fund is subject to the oversight 
= the State Auditor pursuant to Article 5A of Chapter 147 of the General 

tatutes. 

(g) The Marine Fisheries Endowment Fund and the income therefrom shall 
not take the place of State appropriations, but any portion of the income of the 
Marine Fisheries Endowment Fund available for the purpose set out in 
subdivision (3) of subsection (d) above shall be used to supplement other 
income of and appropriations for the conservation and management of marine 
and estuarine resources to the end that the Commission may improve and 
increase its services and become more useful to a greater number of people. 
(1997-400, s. 2.1.) 


§ 143B-289.59. Conservation Fund; Commission may ac- 
cept gifts. 


(a) The Marine Fisheries Commission may accept gifts, donations, or 
contributions from any sources. These funds shall be held in a separate 
account and used solely for the purposes of marine and estuarine conservation 
and management. These funds shall be administered by the Marine Fisheries 
Commission and shall be used for marine and estuarine resources manage- 
ment, including education about the importance of conservation, in a manner 
consistent with marine and estuarine conservation management principles. 

(b) The Marine Fisheries Commission is hereby authorized to issue and sell 
appropriate emblems by which to identify recipients thereof as contributors to 
a special marine and estuarine resources Conservation Fund that shall be 
made available to the Marine Fisheries Commission for conservation, protec- 
tion, enhancement, preservation, and perpetuation of marine and estuarine 
species that may be endangered or threatened with extinction and for 
education about these issues. The special Conservation Fund is subject to 
oversight of the State Auditor pursuant to Article 5A of Chapter 147 of the 
General Statutes. Emblems of different sizes, shapes, types, or designs may be 
used to recognize contributions in different amounts, but no emblem shall be 
issued for a contribution amounting in value to less than five dollars ($5.00). 
(1997-400, s. 2.1.) 


§ 143B-289.60. Article subject to Chapter 1138. 


Nothing in this Article shall be construed to affect the jurisdictional division 
between the Marine Fisheries Commission and the Wildlife Resources Com- 
mission contained in Subchapter IV of Chapter 113 of the General Statutes or 
in any way to alter or abridge the powers and duties of the two agencies 
conferred in that Subchapter. (1997-400, s. 2.1.) 


§ 143B-289.61. Jurisdictional questions. 


In the event of any question arising between the Wildlife Resources 
Commission and the Marine Fisheries Commission or between the Depart- 
ment of Environment and Natural Resources and the Marine Fisheries 
Commission as to any duty, responsibility, or authority imposed upon any of 
these bodies by law or with respect to conflict involving rules or administrative 
practices, the question or conflict shall be resolved by the Governor, whose 
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decision shall be binding. (1997-400, s. 2.1; 1997-443, s. 114.123; 1997-443, s. 
11A.123.) : . 


Editor’s Note. — Pursuant to Session Laws Resources were substituted for references to 
1997-443, s. 11A.123, references to the Depart- the Department or Secretary of Environment, 
ment or Secretary of Environment and Natural Health and Natural Resources. 


§§ 143B-289.62 through 143B-289.65: Reserved for future codifica- 


tion purposes. 


Part 6. North Carolina Mining Commission. 


§ 143B-290. North Carolina Mining Commission — cre- 
ation; powers and duties. 


There is hereby created the North Carolina Mining Commission of the 
Department of Environment and Natural Resources with the power and duty 
to promulgate rules for the enhancement of the mining resources of the State. 

(1) The North Carolina Mining Commission shall have the following 
powers and duties: 

a. To act as the advisory body to the Interstate Mining Compact 
pursuant to G.S. 74-38(a); 

b. To adopt and modify rules to implement Chapter 74, Article 6, 
pursuant to G.S. 74-44(b); 

c. To hear permit appeals, conduct a full and complete hearing on 
such controversies and affirm, modify, or overrule permit deci- 
sions made by the Department pursuant to G.S. 74-61; and 

d. To promulgate rules necessary to administer the Mining Act of 
1971, pursuant to G.S. 74-63; 

e. To promulgate rules necessary to administer the Control of Explo- 
ration for Uranium in North Carolina Act of 1983, pursuant to 
G.S. 74-86. 

(2) The Commission is authorized to make such rules, not inconsistent 
with the laws of this State, as may be required by the federal 
government for grants-in-aid for mining resource purposes which may 
be made available to the State by the federal government. This section 
is to be liberally construed in order that the State and its citizens may 
benefit from such grants-in-aid. 

(3) The Commission shall make such rules consistent with the provisions 
of this Chapter. All rules adopted by the Commission shall be enforced 
by the Department of Environment and Natural Resources. 

(4) Recodified as § 74-54.1 by c. 1039, s. 16, effective July 24, 1992. (1973, 
c. 1262, s. 29; 1977, c. 771, s. 4; 1983, c. 279, s. 2; 1989, c. 727, s. 193; 
1989 (Reg. Sess., 1990), c. 944, s. 1; 1991 (Reg. Sess., 1992), c. 1039, s. 
16; 1997-443-11A.119(a).) 


Editor’s Note. — Subsection (a) of § 74-38, Session Laws 1977, c. 712, s. 2 effective July 1, 
referred to in subdivision (1)a of this section, 1979. 
was repealed by Session Laws 1973, c. 1262, s. Section 74-44, referred to in subdivision (1)b 
33. of this section, was repealed by Session Laws 


Article 6 of Chapter 74, referred to in subdi- 1977, c. 712, s. 2, effective July 1, 1979. 


vision (1)b of this section, was repealed by 
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§ 143B-291. North Carolina Mining Commission — mem- 
bers; selection; removal; compensation; quo- 
rum; services. 


(a) Members, Selection. — The North Carolina Mining Commission shall 
consist of nine members appointed by the Governor under a specified subdi- 
vision of this subsection as follows: 

(1) One member who is the chairman of the North Carolina State 
ab al ne Minerals Research Laboratory Advisory Committee, ex 
officio. 

(2) One member who is a representative of the mining industry. 

(3) One member who is a representative of the mining industry. 

(4) One member who is a representative of the mining industry. 

(5) One member who is a representative of nongovernmental conservation 
interests. 

(6) One member who is a representative of nongovernmental conservation 
interests. 

(7) One member who is a representative of nongovernmental conservation 
interests. 

(8) One who, at the time of the appointment to the Mining Commission, is 
a member of the Environmental Management Commission and 
knowledgeable in the principles of water and air resources manage- 
ment. 

(9) One who, at the time of the appointment to the Mining Commission, is 
a member of the Environmental Management Commission and 
knowledgeable in the principles of water and air resources manage- 
ment. 

(b) Terms. — The term of office of a member of the Commission is six years. 
At the expiration of each member’s term, the Governor shall replace the 
member with a new member of like qualifications for a term of six years. The 
term of members appointed under subdivisions (2), (5), and (8) of subsection (a) 
of this section shall expire on 30 June of years that precede by one year those 
years that are evenly divisible by six. The term of members appointed under 
subdivisions (3) and (6) of subsection (a) of this section shall expire on 30 June 
of years that follow by one year those years that are evenly divisible by six. The 
term of members appointed under subdivisions (4), (7), and (9) of subsection (a) 
of this section shall expire on 30 June of years that follow by three years those 
years that are evenly divisible by six. Upon the expiration of a six-year term, 
a member may continue to serve until a successor is appointed and duly 
qualified as provided by G.S. 128-7. 

(c) Vacancies. — An appointment to fill a vacancy shall be for the unexpired 
balance of the term. 

(d) Removal. — The Governor may remove any member of the Commission 
from office for misfeasance, malfeasance, or nonfeasance in accordance with 
the provisions of G.S. 143B-13. 

(e) Compensation. — The members of the Commission shall receive per 
diem and necessary traveling and subsistence expenses in accordance with the 
provisions of G.S. 138-5. 

(f) Quorum. — A majority of the Commission shall constitute a quorum for 
the transaction of business. 

(g) Staff. — All clerical and other services required by the Commission shall 
be supplied by the Secretary of the Department. (1973, c. 1262, s. 30; 1997-496, 
s. 8.) 


Editor’s Note. — Session Laws 1997-496, s. order to reestablish a schedule of six-year stag- 
9, effective September 11, 1997, provides: “In gered terms for the Mining Commission as 
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required by G.S. 148B-291, as amended by 
Section 8 of this act, the Governor, in making 
appointments to replace the two members of 
the Mining Commission who represent the 
mining industry and whose terms both expire 
on 30 June 1997, shall appoint one member 


CH. 143B. EXECUTIVE ORGANIZATION 


§143B-294 


under_G.S. 143B-291(a)(2) to a full six-year 
term expiring on 30 June 2003 and shall ap- 
point one member under G.S. 143B-291(a)(4), 
to a four-year term expiring 30 June 2001.” 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 450. 


§ 143B-292. North Carolina Mining Commission — offic- 
ers. 


The North Carolina Mining Commission shall have a chairman and a 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1973, c. 1262, s. 31.) 


§ 143B-293. North Carolina Mining Commission — meet- 
ings. 


The North Carolina Mining Commission shall meet at least semiannually 
and may hold special meetings at any time and place within the State at the 
call of the chairman or upon the written request of at least five members. 
C1973 C2262 S525) 


Part 7. Soil and Water Conservation Commission. 


§ 1435-294. Soil and Water Conservation Commission — 
creation; powers and duties; compliance in- 
spections. 


(a) There is hereby created the Soil and Water Conservation Commission of 
the Department of Environment and Natural Resources with the power and 
duty to adopt rules to be followed in the development and implementation of a 
soil and water conservation program. 

(1) The Soil and Water Conservation Commission has all of the following 
powers and duties: 

a. To approve petitions for soil conservation districts. 

b. To approve application for watershed plans. 

c. Such other duties as specified in Chapter 139. 

d. To pond any inspections in accordance with subsection (b) of this 
section. 

(2) The Commission shall adopt rules consistent with the provisions of 
this Chapter. All rules not inconsistent with the provisions of this 
Chapter heretofore adopted by the Soil and Water Conservation 
Committee shall remain in full force and effect unless and until 
repealed or superseded by action of the Soil and Water Conservation 
Commission. All rules adopted by the Commission shall be enforced 
by the Department of Environment and Natural Resources. 

(b) An employee or agent of the Soil and Water Conservation Commission or 
the Department of Environment and Natural Resources may enter property, 
with the consent of the owner or person having control over property, at 
reasonable times for the purposes of investigating compliance with Commis- 
sion or Department programs when the investigation is reasonably necessary 
to carry out the duties of the Commission. If the Commission or Department is 
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unable to obtain the consent of the owner of the property, the Commission or 
eae may obtain an administrative search warrant pursuant to G.S. 
15-27.2. 

(c) Any person who refuses entry or access to property by an employee or 
agent of the Commission or the Department or who willfully resists, delays, or 
obstructs an employee or agent of the Commission or the Department while the 
employee or agent is in the process of carrying out official duties after the 
employee or agent has obtained the consent of the owner or person having 
control of the property or, if consent is not obtained, after the employee or 
agent has obtained an administrative search warrant, shall be guilty of a Class 
1 misdemeanor. (1973, c. 1262, s. 34; 1977, c. 771, s. 4; 1989, c. 727, s. 194; 
1997-173, s. 1; 1997-443, s. 11A.119(a).) 


Cross References. — For notes regarding 
implementation of the Tar-Pamlico River Ba- 
sin-Nutrient Sensitive Waters Management 
Strategy, see § 143B-282. 

Editor’s Note. — Session Laws 1998-165, s. 


Commission may adopt temporary rules to im- 
plement the conservation Reserve Enhance- 
ment Program. This section shall constitute a 
recent act of the General Assembly for purposes 
of G.S. 150B-21(a)(2).” 


2, provides: “The Soil and Water Conservation 


§ 143B-295. Soil and Water Conservation Commission — 


members; selection; removal; compensation; 
quorum; services. 


The Soil and Water Conservation Commission of the Department of Envi- 
ronment and Natural Resources shall be composed of seven members ap- 
pointed by the Governor. The Commission shall be composed of the following 
members: 

(1) The president, first vice-president, and immediate past president of 
the North Carolina Association of Soil and Water Conservation 
Districts. Vacancies arising in any of these positions shall be filled 
through appointment by the Governor upon the nomination by the 
executive committee of the North Carolina Association of Soil and 
Water Conservation Districts; 

(2) Three supervisor members nominated by the North Carolina Associ- 
ation of Soil and Water Conservation Districts from its own member- 
ship representing the three major geographical regions of the State 
and appointed by the Governor; 

(3) One member appointed at large by the Governor. 

The initial members of the Commission shall be the members of the Soil 
Conservation Committee who shall serve for a period equal to the remainder of 
their current terms on the Soil Conservation Committee. At the end of the 
respective terms of office of the initial members of the Commission, their 
successors, except those members serving in an ex officio capacity, shall be 
appointed for terms of three years and until their successors are appointed and 
qualified. Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, death or disability of a member shall be for the balance 
of the unexpired term. 

The Governor shall have the power to remove any member of the Commis- 
sion from office for misfeasance, malfeasance, and nonfeasance according to 
the provisions of G.S. 143B-13 of the Executive Organization Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 
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All clerical and other services required by the Commission shall be supplied 
by the Secretary of Environment and Natural Resources. (19738, c. 1262, s. 35; 
1977, c. 771, s. 4; 1989, c. 727, s. 218(136); 1997-443, s. 11A.119(a).) 


§ 143B-296. Soil and Water Conservation Commission — 
officers. 


The Soil and Water Conservation Commission shall have a chairman and a 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at the pleasure of the 
Governor. The vice-chairman shall be elected by and from the members of the 
Commission and shall serve for a term of two years or until the expiration of 
his regularly appointed term. (1973, c. 1262, s. 36.) 


§ 1438B-297. Soil and Water Conservation Commission — 
meetings. 


The Soil and Water Conservation Commission shall meet at least quarterly 
and may hold special meetings at any time and place within the State at the 
call of the chairman or upon the written request of at least four members. 
(1973, c. 1262, s. 37.) 


§ 143B-297.1. Soil and Water Conservation Account. 


The Soil and Water Conservation Account is established as a nonreverting 
account within the Department of Environment and Natural Resources. The 
Account consists of revenue credited to the Account from the sale of soil and 
water conservation special license plates. The Commission shall use the 
revenue from the account to fund environmental education and water quality 
education in North Carolina. (1997-477, s. 5; 1997-443, s. 11A.123.) 


Part 8. Sedimentation Control Commission. 


§ 143B-298. Sedimentation Control Commission — cre- 
ation; powers and duties. 


There is hereby created the Sedimentation Control Commission of the 
Department of Environment and Natural Resources with the power and duty 
to develop and administer a sedimentation control program as herein provided. 
A The Sedimentation Control Commission has the following powers and 

uties: 

(1) In cooperation with the Secretary of the Department of Transportation 
and Highway Safety and other appropriate State and federal agen- 
cies, develop, promulgate, publicize, and administer a comprehensive 
State erosion and sedimentation control program. 

(2) Develop and adopt on or before July 1, 1974, rules and regulations for 
the control of erosion and sedimentation pursuant to G.S. 113A-54. 

(3) Conduct public hearings pursuant to G.S. 113A-54. 

(4) Assist local governments in developing erosion and sedimentation 
control programs pursuant to G.S. 113A-60. 

(5) Assist and encourage other State agencies in developing erosion and 
sedimentation control programs pursuant to G.S. 113A-56. 

(6) Develop recommended methods of control of sedimentation and pre- 
pare and make available for distribution publications and other 
materials dealing with sedimentation control techniques pursuant to 
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G.S.'113A-54, (1973, c. 1262, 's. 39; 1977, c. 771, s. 4; 1989, c..727,s. 
218(137); 1997-443, s. 11A.119(a).) 


§ 143B-299. Sedimentation Control Commission — mem- 
bers; selection; compensation; meetings. 


(a) Creation; Membership. — There is hereby created in the Department of 
Environment and Natural Resources the North Carolina Sedimentation Con- 
trol Commission, which is charged with the duty of developing and adminis- 
tering the sedimentation control program provided for in this Article. The 
Commission shall consist of the following members: 

(1) A person to be nominated jointly by the boards of the North Carolina 
League of Municipalities and the North Carolina Association of 
County Commissioners; 

_(2) A’person to be nominated by the Board of the North Carolina Home 

Builders Association; 

(3) Aperson to be nominated by the Carolinas Branch, Associated General 
Contractors of America; 

(4) The president, vice-president, or general counsel of a North Carolina 
public utility company; 

(5) The Director of the North Carolina Water Resources Research Insti- 
tute; 

(6) A member of the State Mining Commission who shall be a represen- 
tative BS nongovernmental conservation interests, as required by G.S. 
74-38(b); 

(7) A member of the State Soil and Water Conservation Commission; 

(8) A member of the Environmental Management Commission; 

(9) A soil scientist from the faculty of North Carolina State University; 

(10) Two persons who shall be representatives of nongovernmental con- 
servation interests; and 

(11) A professional engineer registered under the provisions of Chapter 
89C of the General Statutes nominated by the Professional Engineers 
of North Carolina, Inc. 

(b) Appointment. — The Commission members shall be appointed by the 
Governor. All Commission members, except the person filling position number 
five, as specified above, shall serve staggered terms of office of three years and 
until their successors are appointed and duly qualified. The person filling 
position number five shall serve as a member of the Commission, subject to 
removal by the Governor as hereinafter specified in this section, so long as he 
continues as Director of the Water Resources Research Institute. The terms of 
office of members filling positions two, four, seven, and eight shall expire on 30 
June of years evenly divisible by three. The terms of office of members filling 
positions one, three, and ten shall expire on 30 June of years that follow by one 
year those years that are evenly divisible by three. The terms of office of 
members filling positions six, nine, and eleven, shall expire on 30 June of years 
that precede by one year those years that are evenly divisible by three. Except 
for the person filling position number five, no member of the Commission shall 
serve more than two complete consecutive three-year terms. Any member 
appointed by the Governor to fill a vacancy occurring in any of the appoint- 
ments shall be appointed for the remainder of the term of the member causing 
the vacancy. The Governor may at any time remove any member of the 
Commission for inefficiency, neglect of duty, malfeasance, misfeasance, non- 
feasance or, in the case of members filling positions five, six, seven, eight, nine, 
and eleven as specified above, because they no longer possess the required 
qualifications for membership. In each instance appointments to fill vacancies 
in the membership of the Commission shall be a person or persons with similar 
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experience and qualifications in the same field required of the member being 
replaced. The office of the North Carolina Sedimentation Control Commission 
is declared to be an office that may be held concurrently with any other elective 
or appointive office, under the authority of Article VI, Sec. 9, of the North 
Carolina Constitution. 

(b1) Chairman. — The Governor shall designate a member of the Commis- 
sion to serve as chairman. 

(c) Compensation. — The members of the Commission shall receive the 
usual and customary per diem allowed for the other members of boards and 
commissions of the State and as fixed in the Biennial Appropriation Act, and, 
in addition, the members of the Commission shall receive subsistence and 
travel expenses according to the prevailing State practice and as allowed and 
fixed by statute for such purposes, which said travel expenses shall also be 
allowed while going to or from any place of meeting or when on official business 
for the Commission. The per diem payments made to each member of the 
Commission shall include necessary time spent in traveling to and from their 
places of residence within the State to any place of meeting or while traveling 
on official business for the Commission. 

(d) Meetings of Commission. — The Commission shall meet at the call of the 
chairman and shall hold special meetings at the call of a majority of the 
members. (1973, ¢.:1262,'s. 40; 1977, c. 771, s. 4-°1981), '€9248\ S819 241 989)-c. 
727, s. 218(138); 1989 (Reg. Sess., 1990), c. 1004, s. 19(b); 1991, c. 551, s. 1; 
1997-443, s. 11A.119(a).) 


Editor’s Note. — Former § 113A-53 was 
repealed by Session Laws 1973, c. 1262, s. 41, 
ratified April 11, 1974, and effective July 1, 
1974, and its provisions were incorporated in 
Session Laws 1973, c. 1262, s. 40, codified as 
this section. Session Laws 1978, c. 1417, rati- 
fied April 18, 1974, and effective on ratification, 
amended subdivision (a)(1) and subsection (b) 
of repealed § 113A-53. In an opinion of the 
Attorney General to Mr. James E. Harrington, 
Secretary of Natural and Economic Resources, 
July 10, 1974, it was concluded that Session 
Laws 1973, c. 1417, s. 2, had the effect of 
amending Session Laws 1973, c. 1262, s. 40, so 
as to permanently remove the Secretary of 
Natural and Economic Resources from his po- 


sition as chairman of the Sedimentation Con- 
trol Commission. 

Subsection (b) of § 74-38, referred to in sub- 
division (6) of subsection (a), was repealed by 
Session Laws 19738, c. 1262, s. 33. 

Session Laws 1991, c. 551, s. 3, provides: 
“This act shall not be construed to obligate the 
General Assembly to make any appropriation 
to implement the provisions of this act. The 
Sedimentation Control Commission and the 
Department of Environment, Health, and Nat- 
ural Resources [now the Department of Envi- 
ronment and Natual Resources] shall imple- 
ment the provisions of this act from funds 
otherwise appropriated or available to the 
Commission or to the Department.” 


Part 9. Water Pollution Control System Operators Certification 
Commission. 


§ 1435-300. Water Pollution Control System Operators 
Certification Commission — creation; powers 
and duties. 


(a) There is hereby created the Water Pollution Control System Operators 
Certification Commission to be located in the Department of Environment and > 
Natural Resources. The Commission shall adopt rules with respect to the 
certification of water pollution control system operators as provided by Article 
3 of Chapter 90A of the General Statutes. 

(b) The Commission shall adopt such rules, not inconsistent with the laws of 
this State, as may be required by the federal government for grants-in-aid for 
programs concerned with the certification of water pollution control system 
operators which may be made available to the State by the federal government. 
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This section is to be liberally construed in order that the State and its citizens 
may benefit from such grants-in-aid. 

(c) The Commission may by rule delegate any of its powers, other than the 
power to adopt rules, to the Secretary of Environment and Natural Resources 
or his designee. (1973, c. 1262, s. 42; 1977, c. 771, s. 4; 1989, c. 727, s. 195; 1991, 
c. 623, s. 15; 1997-443, s. 11A.119(a).) 


§ 143B-301. Water Pollution Control System Operators 


Certification Commission — members; selec- 
tion; removal; compensation; quorum; ser- 
vices. 


(a) The Water Pollution Control System Operators Certification Commis- 
sion shall consist of 11 members. Two members shall be from the animal 
agriculture industry and shall be appointed by the Commissioner of Agricul- 
ture. Nine members shall be appointed by the Secretary of Environment and 
Natural Resources with the approval of the Environmental Management 
Commission with the following qualifications: 

(1) Two members shall be currently employed as water pollution control 
facility operators, water pollution control system superintendents or 
directors, water and sewer superintendents or directors, or equivalent 
positions with a North Carolina municipality; 

(2) One member shall be manager of a North Carolina municipality 
having a population of more than 10,000 as of the most recent federal 
census; 

(3) One member shall be manager of a North Carolina municipality 
having a population of less than 10,000 as of the most recent federal 
census; 

(4) One member shall be employed by a private industry and shall be 
responsible for supervising the treatment or pretreatment of indus- 
trial wastewater; 

(5) One member who is a faculty member of a four-year college or 
university and whose major field is related to wastewater treatment; 

(6) One member who is employed by the Department of Environment and 
Natural Resources and works in the field of water pollution control, 
who shall serve as Chairman of the Commission; 

(7) One member who is employed by a commercial water pollution control 
system operating firm; and 

(8) One member shall be currently employed as a water pollution control 
system collection operator, superintendent, director, or equivalent 
position with a North Carolina municipality. 

(b) Appointments to the Commission shall be for a term of three years. 
Terms shall be staggered so that three terms shall expire on 30 June of each 
year, except that members of the Commission shall serve until their successors 
are appointed and duly qualified as provided by G.S. 128-7. 

(c) The Commission shall elect a Vice-Chairman from among its members. 
The Vice-Chairman shall serve from the time of his election until 30 June of 
the following year, or until his successor is elected. 

(d) Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, death or disability of a member shall be for the balance 
of the unexpired term. 

(e) The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, and nonfeasance accord- 
ing to the provisions of G.S. 143B-13. | 

(f) The members of the Commission shall receive per diem and necessary 
travel and subsistence expenses in accordance with the provisions of G.S. 
138-5 and G.S. 143B-15. 
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(g) A majority of the Commission shall constitute a quorum for the trans- 
action of business. | 

(h) All clerical and other services required by the Commission shall be 
supplied by the Secretary of Environment and Natural Resources. (1973, c. 
1262¥s)4341977) oc. 771s: 4 '1989)'09372%s.40; 6.727) s) 196: 197 P1989 Chee. 
Sess., 1990), c. 850, s. 1; c. 1004, s. 19(b); 1991, c. 623, ss..1, 16; 1995 (Reg. 
Sess., 1996), c. 626, s. 5; 1997-443, s. 11A.119(a).) 


§ 143B-301.1. Definitions. 


The definitions set out in G.S. 90A-46 shall apply throughout this Part. 
(1991, c. 623, s. 17; 1991 (Reg. Sess., 1992), c. 890, s. 21.) 


§§ 143B-301.2 through 143B-301.9: Reserved for future codification 


purposes. 
Part 9A. Well Contractors Certification Commission. 


§ 143B-301.10. Definitions. 


The definitions in G.S. 87-85 and G.S. 87-98.2 apply in this Part. (1997-358, 
s. 1.) 


§ 143B-301.11. Creation, powers, and duties of the Com- 
mission. 


(a) Creation and Duties. — The Well Contractors Certification Commission 
is created within the Department. The Commission shall: 

(1) Adopt rules with respect to the certification of well contractors as 
provided by Article 7A of Chapter 87 of the General Statutes. 

(2) Exercise quasi-judicial powers in accordance with the provisions of 
Chapter 150B of the General Statutes. The Commission shall make 
the final agency decision on any matter involving the certification of 
well contractors pursuant to Article 7A of Chapter 87 of the General 
Statutes and on civil penalties assessed for violations of that Article or 
rules adopted pursuant to that Article. 

(3) Adopt rules as may be required to secure a federal grant-in-aid for a 
program concerned with the certification of well contractors. This 
subdivision is to be liberally construed in order that the State and its 
citizens may benefit from federal grants-in-aid. 

(b) Delegation. — The Commission may, by rule, delegate to the Secretary 
any of its powers, other than the power to adopt rules. (1997-358, s. 1.) 


§ 143B-301.12. Membership of Commission. 


(a) Appointments. — The Commission shall consist of seven members 
appointed as follows: | 

(1) One member appointed by the General Assembly upon recommenda- 
tion of the Speaker of the House of Representatives who, at the time 

of appointment, is (i) engaged in well contractor activities, (ii) certified 

as a well contractor under Article 7A of Chapter 87 of the General 
Statutes, (iii) engaged primarily in the construction, installation, 

repair, alteration, or abandonment of domestic water supply wells, 


and (iv) a resident of a county that is located east of or is traversed by 
Interstate 95. 
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(2) One member appointed by the General Assembly upon recommenda- 
tion of the Speaker of the House of Representatives who, at the time 
of appointment, is (i) engaged in well contractor activities, (ii) certified 
as a well contractor under Article 7A of Chapter 87 of the General 
Statutes, (iii) engaged primarily in the construction, installation, 
repair, alteration, or abandonment of domestic water supply wells, 
and (iv) a resident of a county that is located wholly west of Interstate 

(3) One member appointed by the General Assembly upon recommenda- 
tion of the President Pro Tempore of the Senate who, at the time of 
appointment, is (1) engaged in well contractor activities, (11) certified 
as a well contractor under Article 7A of Chapter 87 of the General 
Statutes, and (iii) engaged primarily in the construction, installation, 
repair, alteration, or abandonment of industrial, municipal, or other 
large capacity water supply wells. 

(4) One member appointed by the General Assembly upon recommenda- 
tion of the President Pro Tempore of the Senate who, at the time of 
appointment, is (i) engaged in well contractor activities, (11) certified 
as a well contractor under Article 7A of Chapter 87 of the General 
Statutes, and (iii) engaged primarily in the construction, installation, 
repair, alteration, or abandonment of nonwater supply wells, such as 
monitoring or recovery wells. 

(5) One member appointed by the General Assembly upon recommenda- 
tion of the Speaker of the House of Representatives who, at the time 
of appointment, is (1) employed by a local county health department 
and (11) actively engaged in well inspection and permitting. 

(6) One member appointed by the General Assembly upon recommenda- 
tion of the President Pro Tempore of the Senate who, at the time of 
appointment, is (i) employed by a local county health department and 
(11) actively engaged in well inspection and permitting. 

(7) One member appointed by the Governor who is (i) appointed from the 
public at large, (11) not engaged in well contractor activities, and (111) 
not an employee of a firm or corporation engaged in well contractor 
activities or a State or county governmental agency. 

(b) Additional Qualifications. — Appointment of members to fill positions 
(1), (2), (3), and (4) shall be made from among all those persons who are 
recommended for appointment to the Commission by any person who is 
engaged in well contractor activities and who is certified as a well contractor 
under Article 7A of Chapter 87 of the General Statutes. No person shall be 
appointed to the Commission who is a resident of, or has a principal place of 
business in, the same county as another member of the Commission. 

(c) Terms. — Appointments to the Commission shall be for terms of three 
years. The terms of members appointed to fill positions (1), (2), and (7) shall 
expire on 30 June of years evenly divisible by three. The terms of members 
appointed to fill positions (3) and (4) shall expire on 30 June of years that follow 
by one year those years that are evenly divisible by three. The terms of 
members appointed to fill positions (5) and (6) shall expire on 30 June of years 
that precede by one year those years that are evenly divisible by three. 
Members shall serve until their successors are appointed and qualified. No 
member shall serve more than two consecutive terms. 

(d) Officers. — The Commission shall elect a Chair and a Vice-Chair from 
among its members. These officers shall serve from the time of their election 
until 30 June of the following year, or until a successor is elected. 

(e) Vacancies. — An appointment to fill a vacancy on the Commission 
created by the resignation, dismissal, disability, or death of a member shall be 
for the balance of the unexpired term. Vacancies in appointments made by the 
General Assembly shall be filled as provided in G.S. 120-122. 
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(f) Removal. — The Governor may remove any member of the Commission 
from office for misfeasance, malfeasance, or nonfeasance, as provided in G.S. 


143-13. 


(g) Compensation. — The members of the Commission shall receive per 
diem and necessary travel and subsistence expenses in accordance with the 


provisions of G.S. 138-5. 


(h) Quorum. — A majority of the membership of the Commission constitutes 
a quorum for the transaction of business. 

(i) Services. — All clerical and other services required by the Commission 
shall be supplied by the Secretary. (1997-358, s. 1.) 


Editor’s Note. — Session Laws 1997-358, s. 
8 provides: “(a) To provide for staggered terms, 
initial appointments to the Well Contractors 
Certification Commission created in Section 1 
of this act shall be as follows: 


(6) shall expire on 30 June 2000. 

“(b) In the event that the General Assembly 
fails to appoint one or more initial members to 
the Well Contractors Certification Commission 
while the General Assembly is in session dur- 


“(1) Initial appointments to positions (1), (2), 
and (7) shall expire on 30 June 2001. 

“(2) Initial appointments to positions (3) and 
(4) shall expire on 30 June 1999. 

“(3) Initial appointments to positions (5) and 


ing 1997, the failure to make an initial appoint- 
ment shall be treated as though a vacancy had 
occurred, and the vacancy may be filled by 
appointment as provided in G.S. 120-122.” 


Part 10. Earth Resources Council. 


§§ 143B-302 through 143B-304: Repealed by Session Laws 1983, c. 
667, s. 1. 


Part 11. Community Development Council. 


§§ 143B-305 through 143B-307: Recodified as §§ 143B-437.1 
through 143B-437.3 by Session Laws 1989, c. 727, s. 199. 


Part 12. Forestry Council. 


§ 143B-308. Forestry Council — creation; powers and du- 
ties. 


There is hereby created the Forestry Council of the Department of Environ- 
ment and Natural Resources. The Forestry Council shall have the following 
functions and duties: 

(1) To advise the Secretary of Environment and Natural Resources with 
respect to all matters concerning the protection, management, and 
preservation of State-owned, privately owned, and municipally owned 
forests in the State, including but not limited to: 

a. Profitable use of the State’s forests consistent with the principles of 
sustained productivity. 

b. Best management practices, including those for protection of soil, 
water, wildlife, and wildlife habitat, to be used in managing the 
State’s forests and their resources. 

c. Restoration of forest ecosystems and protection of rare and endan- 
gered species occurring in the State’s private forests consistent 
with principles of private ownership of land. 

(2) To maintain oversight of a continuous monitoring and planning 
process, to provide a long-range, comprehensive plan for the use, 
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management, and sustainability of North Carolina’s forest resources, 
and to report regularly on progress made toward meeting the objec- 
tives of the plan. 

(3) To provide a forum for the identification, discussion, and development 
of recommendations for the resolution of conflicts in the management 
of North Carolina’s forests. 

(4) To undertake any other studies, make any reports, and advise the 
Secretary of Environment and Natural Resources on any matter as 
the Secretary may direct. (1973, c. 1262, s. 52; 1977, c. 771, s. 4; 1989, 
c. 727, s. 218(139); 1995 (Reg. Sess., 1996), c. 653, s. 1; 1997-443, s. 
11A.119(a).) 


Editor’s Note. — The subdivision (2) desig- 
nation in this section was added at the direc- 
tion of the Revisor of Statutes. 


§ 143B-309. Forestry Council — members; chairperson; 
selection; removal; compensation; quorum. 


(a) The Forestry Advisory Council of the Department of Environment and 
Natural Resources shall consist of 18 members appointed as follows: 

(1) Three persons who are registered foresters and who represent the 
primary forest products industry, one each from the Mountains, 
Piedmont and Coastal Plain. 

(2) One person who represents the secondary wood-using industry. 

(3) One person who represents the logging industry. 

(4) Four persons who are nonindustrial woodland owners actively in- 
volved in forest management, one of whom has agricultural interests, 
and at least one each from the Mountains, Piedmont, and Coastal 
Plain. 

(5) Three persons who are members of statewide environmental or 
wildlife conservation organizations. 

(6) One consulting forester. 

(7) Two persons who are forest scientists with knowledge of the function- 
ing and management of forest ecosystems. 

(8) One person who represents a banking institution that manages 
forestland. 

(9) One person with expertise in urban forestry. 

(10) One person with active experience in city and regional planning. 

(b) The Governor shall appoint one person from categories (1) and (5), two 
persons from category (4), and the persons from categories (6), (7), (8), (9), and 
(10). The President Pro Tempore of the Senate shall appoint the person from 
category (2) and one person each from categories (1), (4), and (5). The Speaker 
of the House of Representatives shall appoint the person from category (3) and 
one person each from categories (1), (4), and (5). The Governor, the President 
Pro Tempore of the Senate, and the Speaker of the House of Representatives 
shall consult with one another to insure that each of the three geographic 
pens of the State are represented in appointments made to fill categories (1) 
and (4). 

(c) The Governor shall designate one member of the Council to serve as 
chairperson at the pleasure of the Governor. 

(d) Members shall serve staggered terms of office of four years. The terms of 
office of members filling categories (1), (4), and (5) shall expire on 30 June of 
years that follow by one year those years that are evenly divisible by four. The 
terms of office of members filling categories (2), (3), (6), (7), (8), (9), and (10) 
shall expire on 30 June of years that follow by three years those years that are 
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evenly divisible by four. Terms shall expire as provided by this subsection 
except that members of the Council shall serve until their successors are 
appointed and duly qualified as provided by G.S. 128-7. Any appointment to fill 
a vacancy on the Council created by the resignation, dismissal, death or 
disability of a member shall be for the balance of the unexpired term and shall 
be made by the appointing authority responsible for that category. Vacancies in 
appointments made by the General Assembly shall be filled in accordance with 
G.S. 120-122. 

(e) The Governor shall have the power to remove, in accordance with G.S. 
143B-13, any member appointed by the Governor. The General Assembly shall 
have the power to remove, in accordance with G.S. 143B-13, any member 
appointed by the General Assembly. 

(f) Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 188-5. 

(g) Amajority of the Council shall constitute a quorum for the transaction of 
business. 

(h) All clerical and other services required by the Council, including the 
support required to carry out studies it is requested to make, shall be supplied 
by the Secretary of Environment and Natural Resources. (1973, c. 1262, s. 53; 
1977, c. 771, s. 4; 1989, c. 727, s. 218(140); 1995 (Reg. Sess., 1996), c. 653, s. 2; 
1997-448, s. 11A.119(a).) 


§ 143B-310. Forestry Council — meetings. 


The Forestry Council shall meet annually in October and at least three other 
times a year and may hold special meetings at any time and place within the 
State at the call of the chairperson or upon the written request of at least a 
majority of the members. At least one meeting during each two-year period 
shall be held in the Mountains, Piedmont, and the Coastal Plain. (1973, c. 
1262, s. 54; 1995 (Reg. Sess., 1996), c. 653, s. 3.) 


Part 13. Parks and Recreation Council. 


§§ 143B-311 through 143B-313: Repealed by Session Laws 1995, c. 
456, s. 4. 


Part 13A. North Carolina Parks and Recreation Authority. 


§ 143B-313.1. North Carolina Parks and Recreation Au- 
thority; creation; powers and duties. 


The North Carolina Parks and Recreation Authority is created,’ to be 
administered by the Department of Environment and Natural Resources. The 
North Carolina Parks and Recreation Authority shall have at least the 
following powers and duties: 

(1) To receive public and private donations, appropriations, grants, and 
revenues for deposit into the Parks and Recreation Trust Fund. 

(2) To allocate funds for land acquisition from the Parks and Recreation 
Trust Fund. 

(3) To allocate funds for repairs, renovations, improvements, construction, 
and other capital projects from the Parks and Recreation Trust Fund. 

(4) To solicit financial and material support from public and private 
sources. 

(5) To develop effective public and private support for the programs and 
operations of the parks and recreation areas. 
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(6) To consider and to advise the Secretary of Environment and Natural 
Resources on any matter the Secretary may refer to the North 
Carolina Parks and Recreation Authority. (1995, c. 456, s. 1; 1997-443, 
s. 11A.119(a).) 


Editor’s Note. — Session Laws 1995, c. 456, 
s. 6, made this Part effective July 1, 1996. 


§ 143B-313.2. North Carolina Parks and Recreation Au- 
thority; members; selection; compensation; 
meetings. 


(a) Membership. — The North Carolina Parks and Recreation Authority 
shall consist of 11 members. The members shall include persons who are 
knowledgeable about park and recreation issues in North Carolina or with 
expertise in finance. In making appointments, each appointing authority shall 
specify under which subdivision of this subsection the person is appointed. 
Members shall be appointed as follows: 

(1) One member appointed by the Governor. 

(2) One member appointed by the Governor. 

(3) One member appointed by the Governor. 

(4) One member appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives, as provided in 
G.S. 120-121. 

(5) One member appointed by the General Assembly upon the recommen- 

dation of the Speaker of the House of Representatives, as provided in 
G.S. 120-121. 

(6) One member appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives, as provided in 
G.S. 120-121. 

(7) One member appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives, as provided in 
G.S. 120-121. 

(8) One member appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate, as provided in G.S. 
120-121. 

(9) One member appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate, as provided in G.S. 
120-121. 

(10) One member appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate, as provided in 
G.S. 120-121. 

(11) One member appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate, as provided in 
G.S. 120-121. 

(b) Terms. — Members shall serve staggered terms of office of three years. 
Members shall serve no more than two consecutive three-year terms. After 
serving two consecutive three-year terms, a member is not eligible for 
appointment to the Authority for at least one year after the expiration date of 
that member’s most recent term. Upon the expiration of a three-year term, a 
member may continue to serve until a successor is appointed and duly 
qualified as provided by G.S. 128-7. The terms of members appointed under 
subdivision (1), (5), (7), or (9) of subsection (a) of this section shall expire on 
July 1 of years that are evenly divisible by three. The terms of members 
appointed under subdivision (2), (4), (8), or (11) of subsection (a) of this section 
shall expire on July 1 of years that follow by one year those years that are 
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evenly divisible by three. The terms of members appointed under subdivision 
(3), (6), or (10) of subsection (a) of this section shall expire on July 1 of years 
that precede by one year those years that are evenly divisible by three. 

(c) Chair. — The Governor shall appoint one member of the North Carolina 
Parks and Recreation Authority to serve as Chair. 

(d) Vacancies. — A vacancy on the North Carolina Parks and Recreation 
Authority shall be filled by the appointing authority responsible for making 
the appointment to that position as provided in subsection (a) of this section. 
An appointment to fill a vacancy shall be for the unexpired balance of the term. 

(e) Removal. — The Governor may remove, as provided in G.S. 143-13, any 
member of the North Carolina Parks and Recreation Authority appointed by 
the Governor for misfeasance, malfeasance, or nonfeasance. The General 
Assembly may remove any member of the North Carolina Parks and Recre- 
ation Authority appointed by the General Assembly for misfeasance, malfea- 
sance, or nonfeasance. 

(f) Compensation. — The members of the North Carolina Parks and 
Recreation Authority shall receive per diem and necessary travel and subsis- 
tence expenses according to the provisions of G.S. 138-5. 

(g) Meetings. — The North Carolina Parks and Recreation Authority shall 
meet at least quarterly at a time and place designated by the Chair. 

(h) Quorum. — A majority of the North Carolina Parks and Recreation 
Authority shall constitute a quorum for the transaction of business. 

(i) Staff. — All clerical and other services required by the North Carolina 
Parks and Recreation Authority shall be provided by the Secretary of Envi- 
ronment and Natural Resources. (1995, c. 456, s. 1; 1996, 2nd Ex. Sess., c. 15, 


s. 16.1; 1997-443; s. 11A.119(a); 1997-496, s. 10; 2001-424, s. 19.3(a).) 


Editor’s Note. — Session Laws 1995, c. 456, 
s. 5, effective July 1, 1996, provides for the 
appointment and terms of the initial appoin- 
tees of the North Carolina Parks and Recre- 
ation Authority, notwithstanding the provisions 
of subsection (b) of this section. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 2001-424, s. 19.3(b), makes 
various appointments in order to alter the 
length of the staggered terms from two years to 
three years for the North Carolina Parks and 
Recreation Authority and to provide for an 
orderly transition in membership of the Au- 
thority as specified in this section, as amended 
by Session Laws 2001-424, s. 19.3(a), notwith- 
standing subsection (b) of this section, as 
amended. 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 


funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 19.3(a), effective July 1, 2001, in 
subsection (b), substituted “staggered terms of 
office of three years” for “two-year terms” in the 
first sentence, substituted “consecutive three- 
year terms” for “full two-year terms” in the 
second sentence, added the present third sen- 
tence, substituted “three-year” for “two-year” in 
the fourth sentence, deleted the former fourth 
and fifth sentences, which read: “The term of 
members appointed under odd-numbered sub- 
divisions of subsection (a) of this section shall 
expire on 30 June of odd-numbered years. The 
term of members appointed under even-num- 
bered subdivisions of subsection (a) of this 
section shall expire on 30 June of even-num- 
bered years”; and added the last three sen- 
tences. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 450. 


Part 14. North Carolina Water Safety Council. 


§§ 143B-314 through 143B-316: Repealed by Session Laws 1983 
(Regular Session 1984), c. 995, s. 12. 
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Part 15. Air Quality Council. 


§ 143B-317. Air Quality Compliance Advisory Panel — cre- 
ation; powers and duties. 


There is hereby created the Air Quality Compliance Advisory Panel of the 
Department of Environment and Natural Resources. The Air Quality Compli- 
ance Advisory Panel shall have the following functions and duties: 

(1) To render advisory opinions concerning the effectiveness of the small 
business stationary source technical and environmental compliance 
assistance program, difficulties encountered, and degree and severity 
of enforcement. 

(2) To make periodic reports to the Administrator of the United States 
Environmental Protection Agency concerning the compliance of the 
State Small Business Stationary Source Technical and Environmen- 
tal Compliance Assistance Program with the requirements of the 
Paperwork Reduction Act, 44 U.S.C. §§ 3501 et. seq.; the Regulatory 
Flexibility Act, 5 U.S.C. §§ 601 et seq.; and the Equal Access to 
Justice Act, 5 U.S.C. §§ 504 et seq. 

(3) To review information for small business stationary sources to assure 
such information is understandable by the layperson. (1973, c. 1262, 
B. Ole 1977, co 771, 8:45 1989). 727, 8in218(143); 1991 c. 552, S. 6: 
1997- 443, s. 11A.119(a).) 


Legal Periodicals. — For note regarding 
North Carolina air toxics regulations, see 69 
N.C.L. Rev. 1579 (1991). 


§ 143B-318. Air Quality Compliance Advisory Panel — 
members; chairman; selection; removal; com- 
pensation; quorum; services. 


(a) The Air Quality Compliance Advisory Panel of the Department of 
Environment and Natural Resources shall consist of two members who are not 
owners or representatives of owners of small business stationary sources, 
appointed by the Governor to represent the general public; two members 
appointed one each by the Speaker and the minority leader of the House of 
Representatives, and who are owners, or who represent owners, of small 
business stationary sources; two members appointed one each by the President 
Pro Tempore and the minority leader of the Senate, who are owners, or who 
represent owners, of small business stationary sources; and one member 
appointed by the Secretary of Environment and Natural Resources. 

(b) The Governor shall designate one member of the Panel to serve as 
chairman at his pleasure. 

(c) Members shall serve staggered terms of four years. In order to achieve 
staggered terms, the Speaker and the minority leader of the House of 
Representatives shall initially appoint members for terms of two years, the 
President Pro Tempore and the minority leader of the Senate shall initially 
appoint members for terms of three years. At the end of the respective terms 
of office of the initial members, their successors shall be appointed for terms of 
four years and until their successors are appointed and qualify. Any appoint- 
ment to fill a vacancy on the Panel created by the resignation, dismissal, death 
or disability of a member shall be for the balance of the unexpired term. 

(d) The Governor shall have the power to remove any member of the Panel 
from office for misfeasance, malfeasance or nonfeasance in accordance with the 
provisions of G.S. 143B-16. 
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(e) The members of the Panel shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

(f) A majority of the Panel shall constitute a quorum for the transaction of 
their business. 

(g) The Secretary of Environment and Natural Resources shall designate an 
office within the Department of Environment and Natural Resources to serve 
as ombudsman for the Small Business Stationary Source Technical and 
Environmental Compliance Assistance Program established by the Depart- 
ment pursuant to section 507 of Title V of the 1990 amendments to the federal 
Clean Air Act (Pub. L. 101-549, 104 Stat. 2645, 42 U.S.C. § 7661f(a)(3)). The 
Small Business Stationary Source Technical and Environmental Compliance 
Assistance Program shall serve as the secretariat for the development and 
dissemination of reports and advisory opinions issued by the Panel. The Panel 
and the ombudsman shall exercise their powers consistent with G.S. 143B- 
14(b). 

(h) All clerical and other services required by the Panel shall be supplied by 
the Secretary of Environment and Natural Resources. (19738, c. 1262, s. 62; 
WOT CO ils. 4 et900, Gai 27. 3, 216144) 190 lc base wl oU 54, 400, ss 1d): 
1997-443, s. 11A.119(a); 2001-474, s. 33.) 


Effect of Amendments. — Session Laws ronment and Natural Resources” in the final 
2001-474, s. 33, effective November 29, 2001, sentence of subsection (a). 
deleted “the Department of” preceding “Envi- 


§ 143B-319. Air Quality Compliance Advisory Panel — 
meetings. 


The Panel shall meet at least semiannually and may hold special meetings 
at any time and place at the call of the chairman or upon the written request 
of at least three members. (1973, c. 1262, s. 63; 1991, c. 552, s. 8.) 


Part 16. Water Quality Council. 


§§ 143B-320, 143B-321: Repealed by Session Laws 1983 (Regular Ses- 
sion 1984), c. 995, s. 14. 


Part 17. North Carolina National Park, Parkway and Forests 
Development Council. 


§§ 143B-322 through 143B-324: Recodified as 8§ 143B-446 through 
143B-447.1 by Session Laws 1977, c. 198, s. 26. 


Part 17A. North Carolina National Park, Parkway and Forests 
Development Council. 


§ 143B-324.1. North Carolina National Park, Parkway and 
Forests Development Council; creation; pow- 
ers; duties. 


The North Carolina National Park, Parkway and Forests Development 
Council is created within the Department of Environment and Natural 
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Resources. The North Carolina National Park, Parkway and Forests Develop- 


ment Council shall: 


(1) Endeavor to promote the development of that part of the Smoky 


Mountains National Park lying in North Carolina, the completion and 
development of the Blue Ridge Parkway in North Carolina, the 
development of the Nantahala and Pisgah national forests, and the 
development of other recreational areas in that part of North Carolina 
immediately affected by the Great Smoky Mountains National Park, 
the Blue Ridge Parkway or the Pisgah or Nantahala national forests. 


(2) Study the development of these areas and to recommend a policy that 


will promote the development of the entire area generally designated 
as the mountain section of North Carolina, with particular emphasis 
upon the development of the scenic and recreational resources of the 
region, and the encouragement of the location of tourist facilities 
along lines designed to develop to the fullest these resources in the 
mountain section. 


(3) Confer with the various departments, agencies, commissioners and 


officials of the federal government and governments of adjoining 
states in connection with the development of the federal areas and 
projects named in this section. 


(4) Advise and confer with the various officials, agencies or departments 


of the State of North Carolina that may be directly or indirectly 
concerned in the development of the resources of these areas. 


(5) Advise and confer with the various interested individuals, organiza- 


tions or agencies that are interested in developing this area. 


(6) Use its facilities and efforts in formulating, developing and carrying 


out overall programs for the development of the area as a whole. 


(7) Study the need for additional entrances to the Great Smoky Moun- 


tains National Park, together with the need for additional highway 
approaches and connections. 


(8) File its findings in this connection as recommendations with the 


National Park Service of the federal government, and the North 
Carolina Department of Transportation. 


(9) Advise the Secretary of Environment and Natural Resources upon any 


matter the Secretary of Environment and Natural Resources may 
Peter wit. (1973vc. 1262, s..66; 1977, c..198, ss..5, 26; 1989, c.. 751, s. 
9(c); 1991 (Reg. Sess., 1992), c. 959, s. 85; 1997-443, ss. 114.123, 


15.36(b), (c).) 


Editor’s Note. — The above section was 
formerly § 143B-322. It was recodified in this 
Article by Session Laws 1977, c. 198, s. 26. 

Session Laws 1997-443, s. 15.36(b), recodified 
Part 7 of Article 10 of this chapter as Part 17A 
of Article 7 of this chapter. 

This section was formerly 143B-446. It was 
recodified as 143B-324.1 by Session Laws 1997- 
443, s. 15.36(b). 

Session Laws 1997-443, s. 15.36(a), provides: 
“All functions, powers, duties, and obligations 
heretofore vested in the North Carolina Na- 
tional Park, Parkway and Forests Development 
Council of the Department of Commerce are 
hereby transferred to and vested in the Depart- 
ment of Environment, Health, and Natural 


Resources [now the Department of Environ- 
ment and Natural Resources] by a Type II 
transfer, as defined in G.S. 143A-6.” 

Session Laws 1997-4438, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 1997-443, s. 1.1, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997.” 

Session Laws 
severability clause. 


1997-443, s. 35.4, is a 
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§ 143B-324.2. North Carolina National Park, Parkway and 
Forests Development Council — members; se- 
lection; officers; removal; compensation; quo- 
rum; services. 


The North Carolina National Park, Parkway and Forests Development 
Council within the Department of Environment and Natural Resources shall 
consist of seven members appointed by the Governor. The composition of the 
Council shall be as follows: one member shall be a resident of Buncombe 
County, one member a resident of Haywood County, one member a resident of 
Jackson County, one member a resident of Swain County, three members 
residents of counties adjacent to the Blue Ridge Parkway, the Great Smoky 
Mountains National Park or the Pisgah or Nantahala national forests. The 
appointment of members shall be for terms of four years, or until their 
successors are appointed and qualify. Any appointment to fill a vacancy on the 
Council created by the resignation, dismissal, death or disability of a member 
shall be for the balance of the unexpired term. 

The Council shall elect a chairman, a vice-chairman and a secretary. The 
chairman and the vice-chairman shall all be members of the Council, but the 
secretary need not be a member of the Council. These officers shall perform the 
duties usually pertaining to such offices and when elected shall serve for a 
period of one year, but may be reelected. In case of vacancies by resignation or 
death, the office shall be filled by the Council for the unexpired term of said 
officer. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 19783. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5 and G:S. 
143B-15 of the Executive Organization Act of 1973. 

Five members of the Council shall constitute a quorum for the transaction of 
business. (1973, c. 1262, s. 67; 1977, c. 198, ss. 5, 26; 1997-443, ss. 11A.123, 
15.36(b), (d).) 


Editor’s Note. — The above section was This section was formerly 143B-447. It was 
formerly § 143B-323. It was recodified in this _recodified as 143B-324.2 by Session Laws 1997- 
Article by Session Laws 1977, c. 198, s. 26. 443, s. 15.36(b). 


§ 143B-324.3. North Carolina National Park, Parkway and 
Forests Development Council — meetings. 


The North Carolina National Park, Parkway and Forests Development 
Council shall meet monthly and may hold special meetings at any time and 
place within the State at the call of the chairman or upon written request of at 
least a majority of the members. (1973, c. 1262, s. 68; 1977, c. 198, s. 26; 
1997-443, s. 15.36(b).) 


Editor’s Note. — The above section was This section was formerly 143B-447.1. It was 
formerly § 143B-324. It has been recodified in _ recodified as 143B-324.3 by Session Laws 1997- 
this Article pursuant to Session Laws 1977, c. 443, s. 15.36(b). 

198, s. 26. The 1977 act expressly recodified 
8§ 143B-322 and 143B-323, but did not men- 
tion § 143B-324. 
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Part 18. Commercial and Sports Fisheries Advisory Committee. 


8§ 143B-325 through 143B-327: Repealed by Session Laws 1983 
(Regular Session 1984), c. 995, s. 11. 


Part 19. John H. Kerr Reservoir Committee. 


§§ 143B-328 through 143B-330: Repealed by Session Laws 1985 
(Regular Session 1986), c. 1028, s. 30. 


Editor’s Note. — Session Laws 1985 (Reg. that the act does not prevent local officials in 
Sess., 1986), c. 1028, s. 30 abolished the John counties affected by the reservoir from estab- 
H. Kerr Reservoir Committee, but provided _ lishing a local advisory group. 


Part 20. Science and Technology Committee. 


§§ 143B-331, 143B-332: Recodified as §§ 143B-440, 143B-441 by Ses- 
sion Laws 1977, c. 198, s. 26. 


Part 21. North Carolina Trails Committee. 


§ 143B-333. North Carolina Trails Committee — creation; 
powers and duties. 


There is hereby created the North Carolina Trails Committee of the 
Department of Environment and Natural Resources. The Committee shall 
have the following functions and duties: 

(1) To meet not less than two times annually to advise the Department on 
all matters directly or indirectly pertaining to trails, their use, extent, 
location, and the other objectives and purposes of G.S. 113A-88. 

(2) To coordinate trail development among local governments, and to 
assist local governments in the formation of their trail plans and 
advise the Department of its findings. 

(3) To advise the Secretary of trail needs and potentials pursuant to G.S. 
iteeeoo, (1975, C. 1202. 8.50; 1o7 7, c. 114, 8. 4 1969, .C. 121, 8. 
218(145); 1997-443, s. 11A.119(a).) 


§ 143B-334. North Carolina Trails Committee — members; 
selection; removal; compensation. 


The North Carolina Trails Committee shall consist of seven members 
appointed by the Secretary of Environment and Natural Resources. Two 
members shall be from the mountain section, two from the Piedmont section, 
two from the coastal plain, and one at large. They shall as much as possible 
represent various trail users. 

The initial members of the North Carolina Trails Committee shall be the 
members of the current North Carolina Trails Committee who shall serve for 
a period equal to the remainder of their current term on the North Carolina 
Trails Committee. At the end of the respective terms of office of the initial 
members of the Committee, the appointment of their successors shall be for 
staggered terms of four years and until their successors are appointed and 
qualify. Any appointment to fill a vacancy on the Committee created by the 
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resignation, dismissal, death or disability of a member shall be for the balance 
of the unexpired term. ; 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Secretary of Environment and Natural Resources shall designate a 
member of the Committee to serve as chairman at the pleasure of the 
Governor. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5 and G.S. 
143B-15 of the Executive Organization Act of 1973. (19738, c. 1262, s. 81; 1977, 
c. 771, s. 4; 1989, c. 727, s. 218(146); 1997-4438, s. 11A.119(a).) 


Part 22. North Carolina Zoological Park Council. 


§ 143B-335. North Carolina Zoological Park Council — 
creation; powers and duties. 


There is hereby created the North Carolina Zoological Park Council of the 
Department of Environment and Natural Resources. The North Carolina 
Zoological Park Council shall have the following functions and duties: 

(1) To advise the Secretary on the basic concepts of and for the Zoological 
Park, approve conceptual plans for the Zoological Park and its 
buildings; 

(2) To advise on the construction, furnishings, equipment and operations 
of the North Carolina Zoological Park; 

(2a) To establish and set admission fees with the approval of the Secretary 
of Environment and Natural Resources as provided in G.S. 148- 
177.3(b); 

(3) To recommend programs to promote public appreciation of the North 
Carolina Zoological Park; 

(4) To disseminate information on animals and the park as deemed 
necessary; 

(5) To develop effective public support of the North Carolina Zoological 
Park through whatever means are desirable and necessary; 

(6) To solicit financial and material support from various private sources 
within and without the State of North Carolina; and 

(7) To advise the Secretary of Environment and Natural Resources upon 
any matter the Secretary may refer to it. (1973, c. 1262, s. 83; 1977, c. 
TT], 8:4; 1981, 'c. 278, s. 2; 1989, ¢.:727, s.:218(147);-1997-443 8. 
11A.119(a).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.’” 

Session Laws 2001-424, s. 19.4, provides: 
“Subject to the approval of the Secretary of 
Environment and Natural Resources, up to 
four hundred thousand dollars ($400,000) of 
the receipts from the increase in admission fees 
to the North Carolina Zoological Park for the 
2001-2002 fiscal year and up to four hundred 
thousand dollars ($400,000) of those receipts 


for the 2002-2003 fiscal year may be used for 
marketing activities related to promoting the 
North Carolina Zoological Park.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 
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§ 143B-336. North Carolina Zoological Park Council — 
members; selection; removal; chairman; com- 
pensation; quorum; services. 


The North Carolina Zoological Park Council of the Department of Environ- 
ment and Natural Resources shall consist of 15 members appointed by the 
Governor, one of whom shall be the Chairman of the Board of Directors of the 
North Carolina Zoological Society. 

The initial members of the Council shall be the members of the Board of 
Directors of the North Carolina Zoo Authority who shall serve for a period 
equal to the remainder of their current terms on the Board of Directors of the 
North Carolina Zoological Authority, all of whose terms expire July 15, 1975. 
At the end of the respective terms of office of the initial members of the Council, 
the Governor, to achieve staggered terms, shall appoint five members for terms 
of two years, five members for terms of four years and five members for terms 
of six years. Thereafter, the appointment of their successors shall be for terms 
of six years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Council to serve as chairman 
at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Environment and Natural Resources. (1973, c. 1262, s. 84; 
Pope 1 (ies. 47 1979s'c. “304s: (1; 1989) cn 727s: 218048); 1997-443): s. 
11A.119(a).) 


§ 143B-336.1. Special Zoo Fund. 


A special continuing and nonreverting fund, to be called the Special Zoo 
Fund, is created. The North Carolina Zoological Park shall retain unbudgeted 
receipts at the end of each fiscal year, beginning June 30, 1989, and deposit 
these receipts into this Fund. This Fund shall be used for maintenance, 
repairs, and renovations of exhibits in existing habitat clusters and visitor 
services facilities, construction of visitor services facilities and support facili- 
ties such as greenhouses and temporary animal holding areas, and for the 
replacement of tram equipment as required to maintain adequate service to 
the public. The Special Zoo Fund may also be used to match private funds 
which are raised for these purposes. Funds may be expended for these 
purposes by the Department of Environment and Natural Resources on the 
advice of the North Carolina Zoological Park Council and with the approval of 
the Office of State Budget and Management. The Department of Environment 
and Natural Resources shall provide an annual report to the Office of State 
Budget and Management and to the Fiscal Research Division of the Legislative 
Services Office on the use of fees collected pursuant to this section. (1989, c. 
752, s. 154; 1995, c. 324, s. 26.11; 1997-443, s. 11A.119(a); 2000-140, s. 93.1(a); 
2001-424, s. 12.2(b).) 
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Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
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§143B-344.17 


substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” in two places. 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management.” 


2000-140, s. 93.1(a), effective July 1, 2000, 


Part 23. Governor’s Law and Order Commission. 


§§ 143B-337 through 143B-339: Recodified as §§ 143B-478 through 
143B-480. 


Editor’s Note. — This Part was rewritten by 
Session Laws 1977, c. 11, and has been 
recodified as §§ 143B-478 through 143B-480. 


Part 24. North Carolina Employment and Training Council. 


§§ 143B-340, 143B-341: Repealed by Session Laws 1985, c. 543, s. 6. 


Cross References. — For the Employment 
and Training Act of 1985, see § 143B-438.1 et 
seq. 


Part 25. Triad Park Commission. 


§8§ 143B-342 through 143B-344.2: Repealed by Session Laws 1983 
(Regular Session 1984), c. 995, s. 13. 


Part 26. Economic Opportunity Agencies. 


8§ 143B-344.3 through 143B-344.10: Repealed by Session Laws 
LOSh C27 S370, 


Editor’s Note. — The repealed Part was 
Article 6 of Chapter 108 as recodified by Ses- 
sion Laws 1981, c. 275, s. 3. 


Part 27. Employment and Training Act of 1985. 


$$ 143B-344.11 through 143B-344.15: Recodified as §§ 143B-438.1 
through 143B-438.5 by Session Laws 1989, c. 727, s. 202. 


Part 28. North Carolina Aquariums Commission. 


§§ 143B-344.16, 143B-344.17: Repealed by Session Laws 1997, c. 286, 
Sayks ; 
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Part 29. Advisory Commission for North Carolina State 
Museum of Natural Sciences. 


§ 143B-344.18. Commission created; membership. 


There is created an Advisory Commission for the North Carolina State 
Museum of Natural Sciences which shall determine its own organization. It 
shall consist of at least nine members, which shall include the Director of the 
North Carolina State Museum of Natural Sciences, the Commissioner of 
Agriculture, the State Geologist and Secretary of Environment and Natural 
Resources, the Director of the Institute of Fisheries Research of the University 
of North Carolina, the Director of the Wildlife Resources Commission, the 
Superintendent of Public Instruction, or qualified representative of any or all 
of the above-named members, and at least three persons representing the 
East, the Piedmont, and the Western areas of the State. Members appointed by 
the Governor shall serve for terms of two years with the first appointments to 
be made effective September 1, 1961. Any member may be removed by the 
Governor for cause. (1961, c. 1180, s. 1; 1978, c. 1262, s. 86; 1977, c. 771, s. 4; 
1989, c. 727, s. 218(119); 1989 (Reg. Sess., 1990), c. 1004, s. 19(b); 1993, c. 561, 
ss. 116(b), (f); 1997-443, s. 11A.119(a).) 


Editor’s Note. — This Part is former Article 
40 of Chapter 143, as rewritten and recodified 
by Session Laws 1993, c. 561, s. 116(b), effective 
August 1, 1993. Where appropriate, the histor- 
ical citations to the sections in the former 
Article have been added to corresponding sec- 
tions in the Part as rewritten and recodified. 

Session Laws 1993, c. 561, s. 23.1, as added 
by Session Laws 1994, Extra Session, c. 24, s. 
54, provides: “Except for statutory changes or 
other provisions that clearly indicate an inten- 
tion to have effects beyond the 1993-95 bien- 
nium, the textual provisions of this act shall 
apply only to funds appropriated for and activ- 
ities occurring during the 1993-95 biennium.” 

Session Laws 19938, c. 561, which recodified 
this section, in s. 116(a) provides: “The statu- 
tory authority, powers, duties, and functions, 
records, personnel, property, and unexpended 


balances of approprations, allocations, or other 
funds of (i) the North Carolina State Museum of 
Natural Sciences, and of (11) the Advisory Com- 
mission established in Article 40 of Chapter 143 
of the General Statutes for the North Carolina 
State Museum of Natural Sciences, are trans- 
ferred from the Department of Agriculture to 
the Department of Environment, Health, and 
Natural Resources [now the Department of 
Environment and Natural Resources]. This 
transfer has all of the elements of a Type I 
transfer as defined by G.S. 148A-6.” 

State Government Reorganization. — 
The Museum of Natural History Advisory Com- 
mission was transferred to the Department of 
Agriculture by former § 143A-66, enacted by 
Session Laws 1971, c. 864. See now § 143B- 
344.18 et seq. 


§ 143B-344.19. Duties of Commission; meetings, formula- 
tion of policies and recommendations to Gov- 
ernor and General Assembly. 


It shall be the duty of the Advisory Commission for the North Carolina State 
Museum of Natural Sciences to meet at least twice each year, to formulate 
policies for the advancement of the Museum, to make recommendations to the 
Governor and to the General Assembly concerning the Museum, and to assist 
in promoting and developing wider and more effective use of the North 
Carolina State Museum of Natural Sciences as an educational, scientific and 
historical exhibit. (1961, c. 1180, s. 2; 1993, c. 561, ss. 116(b), (f).) 


Editor’s Note. — This section was formerly 
G.S. 143-371. It was recodified by Session Laws 
1993, c. 516, s. 116(b). 
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§ 143B-344.20. No compensation of members; reimburse- 
ment for expenses. | 


Members of the Advisory Commission shall serve without compensation and 
shall be reimbursed for actual expenses incurred while in attendance at 
meetings of the Commission at the same rate as that established for reim- 
bursement of State employees. Payment for such reimbursement for actual 
expense shall be made from the Contingency and Emergency Fund. (1961, c. 
1180, s. 3; 1993, c. 561, s. 116(b).) 


Editor’s Note. — This section was formerly 
G.S. 143-372. It was recodified by Session Laws 
1993, c. 561, s. 116(b). 


§ 143B-344.21. Reports to General Assembly. 


The Commission shall prepare and submit to the 1995 General Assembly, 
and to each succeeding General Assembly, a report outlining the needs of the 
North Carolina State Museum of Natural Sciences and their recommendation 
for improvement of the effectiveness of the North Carolina State Museum of 
Natural Sciences for the purpose hereinabove set forth. (1961, c. 1180, s. 4; 
1993, c. 561, ss. 116(b), (f).) 


Editor’s Note. — This section was formerly 
G.S. 143-373. It was recodified by Session Laws 
1993, c. 561, c. 116(b). 


§ 143B-344.22. Museum of Natural Sciences; disposition of 
objects. 


Notwithstanding Article 3A of Chapter 143 of the General Statutes, G.S. 
143-49(4), or any other law pertaining to surplus State property, the Depart- 
ment of Environment and Natural Resources may sell or exchange any object 
from the collection of the Museum of Natural Sciences when it would be in the 
best interest of the Museum to do so. Sales or exchanges shall be conducted in 
accordance with generally accepted practices for accredited museums. If an 
object is sold, the net proceeds of the sale shall be deposited in the State 
treasury to the credit of a special fund to be used for the improvement of the 
Museum’s collections or exhibits. (1991 (Reg. Sess., 1992), c. 900, s. 175; 
1997-261, s. 24; 1998-212, s. 21(a).) 


Editor’s Note. — This section was formerly Carolina Maritime Museum and associated 
s 106-22.2. It was recodified pursuant to Ses- funds, resources, and personnel from the De- 
sion Laws 1998-212, s. 21. partment of Agriculture and Consumer Ser- 


Session Laws 1997-443, s. 14.2, effective July _ vices to the Department of Cultural Resources. 
1, 1997, provides for the transfer of the North 


§ 143B-344.23. North Carolina Museum of Forestry; satel- 
lite museum. 


The Department of Environment and Natural Resources shall establish and 
administer the North Carolina Museum of Forestry in Columbus County as a 
satellite museum of the North Carolina State Museum of Natural Sciences. 
(1998-212, s. 14.1(a).) 


290 


§1438B-344.24 ART. 7. ENVIRONMENT AND NATURAL RESOURCES §143B-344.30 


Editor’s Note. — Session Laws 1998-212, s. Session Laws 1998-212, s. 1.1 provides: “This 
14.1(a), originally enacted this section as act shall be known as the ‘Current Operations 
§ 143B-344.22; however, it has been redesig- Appropriations and Capital Improvement Ap- 
nated as § 143B-344.23 at the direction of the _ propriations Act of 1998’.” 


Revisor of Statutes. Session Laws 1998-212, s. 30.5 contains a 
Session Laws 1998-212, s. 14(b), made this severability clause. 


section effective December 1, 1998. 


§§ 143B-344.24 through 143B-344.29: Reserved for future codifica- 


tion purposes. 


Part 30. State Infrastructure Council. 


§ 143B-344.30. Council established; purpose; members; 
terms of office; quorum; compensation; termi- 
nation. 


(a) Establishment. — There is established the State Infrastructure Council. 
The Council shall be located within the Department of Environment and 
Natural Resources for organizational, budgetary, and administrative purposes. 

(b) Purpose. — The purpose of the Council is to develop a State strategic 
plan that addresses North Carolina’s water supply and distribution and 
wastewater treatment needs. 

(c) Membership. — The Council shall consist of 19 members, five of whom 
are ex officio and 14 of whom are appointed as follows: 

(1) Four persons appointed by the Governor. 

(2) Five persons appointed by the President Pro Tempore of the Senate, at 
least one of whom must be a member of the Senate. 

(3) Five persons appointed by the Speaker of the House of Representa- 
tives, at least one of whom must be a member of the House of 
Representatives. 

(4) The following persons or their designees, ex officio: 

. The Secretary of Commerce. 
. The Secretary of Environment and Natural Resources. 
The State Treasurer. 
. The Executive Director of the League of Municipalities. 
. The Executive Director of the North Carolina Association of County 
Commissioners. 

The members appointed to the State Infrastructure Council shall be chosen 
from among individuals who have the ability and commitment to promote and 
fulfill the purposes of the Council, including individuals who have demon- 
strated expertise in the fields of environmental science, particularly the areas 
of wastewater treatment and water supply and distribution, public planning, 
public financing, public health, and economic development. 

(d) Terms. — Members shall serve for two-year terms, with no prohibition 
peanrt being reappointed, except initial appointments shall be for terms as 

ollows: 

(1) The Governor shall initially appoint two members for terms of two 
years and two members for terms of three years. 

(2) The President Pro Tempore of the Senate shall initially appoint two 
members for terms of two years and three members for terms of three 
years. 

(3) The Speaker of the House of Representatives shall initially appoint 
two members for terms of two years and three members for terms of 
three years. 


ole om 
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§143B-344.31 


Initial terms shall begin on January 1, 1999. 
(e) Chair. — The chair shall be appointed biennially by the Governor from 
among the membership of the Council. The initial term shall begin on January 


Lee heh 


(f) Vacancies. — A vacancy in the Council or as chair of the Council resulting 
from the resignation of a member or otherwise shall be filled in the same 
manner in which the original appointment was made and the term shall be for 


the balance of the unexpired term. 


(g) Compensation. — The Council members shall receive no salary as a 
result of serving on the Council but shall receive per diem, subsistence, and 
travel expenses in accordance with the provisions of G.S. 120-3.1, G.S. 138-5, 


and G.S. 138-6, as applicable. 


(h) Removal. — Members may be removed in accordance with G.S. 148B-13 


as if that section applied to this Part. 


(i) Meetings. — The chair shall convene the Council. Meetings shall be held 
as often as necessary, but not fewer than four times a year. 

(j) Quorum. — A majority of the members of the Council shall constitute a 
quorum for the transaction of business. The affirmative vote of a majority of 
the members present at meetings of the Council shall be necessary for action 
to be taken by the Council. (1998-132, s. 14.) 


Editor’s Note. — Session Laws 1998-132, s. 
14 was codified as this Part of Article 7 rather 
than as an Article of Chapter 143 at the direc- 
tion of the Revisor of Statutes. 

Session Laws 1998-132, s. 14, provides that 
this Part becomes effective only if the voters 
approve the issuance of Clean Water Bonds in 
an election to be held on the first Tuesday after 
the first Monday of November 1998. The bonds 
were approved at that election, and the results 
of that election were certified on November 24, 
1998. 

Session Laws 1998-132, s. 1 provides that 
this act shall be known as the Clean Water and 
Natural Gas Critical Needs Bond Act of 1998. 

Session Laws 2000-156, s. 2.1, effective Au- 
gust 1, 2000, directs the State Infrastructure 
Council, with the cooperation of the Depart- 
ment of Environment and Natural Resources 
and the Rural Economic Development Center, 
Inc., to study the geographic distribution of 
loans and grants from the proceeds of the Clean 
Water Bonds and determine the extent to which 
geographic disparities and inequities of distri- 
bution exist, as well as to develop a plan to 
redress the disparities or inequities identified. 
No later than December 1, 2000, the Council is 
to report the results of its evaluation, any 
administrative actions taken, and any legisla- 
tive proposals to address disparities and ineq- 


uities to the President Pro Tempore of the 
Senate, the Speaker of the House of Represen- 
tatives, and the Fiscal Research Division. 

Session Laws 2001-416, s. l(a), provides: 
“Notwithstanding any other provision of law, 
the State Treasurer shall defer the issuance of 
any of the following until after January 1, 2002: 

“(1) State of North Carolina Clean Water 
Bonds authorized in S.L. 1998-132. 

“(2) State of North Carolina Natural Gas 
Bonds authorized for the construction of natu- 
ral gas facilities in S.L. 1998-132. 

“(3) State of North Carolina Public School 
Building Bonds authorized for public school 
building capital improvements in S.L 1995- 
631.” 

Session Laws 2001-416, ss. 1(b) to 7(b), pro- 
vide for reallocation of Clean Water Bonds for 
unsewered community grants and for supple- 
mental grants to eligible local government 
units to match funds to plan or improve needed 
water and sewer projects, and defer the issu- 
ance of Clean Water Bonds authorized in Ses- 
sion Laws 1998-132, Natural Gas Bonds autho- 
rized in Session Laws 1998-132, and Public 
School Building Bonds authorized in Session 
Laws 1995, c. 631, until after January 1, 2002. 
The Rural Economic Development Center is to 
report annually on the allocation and making of 
grants authorized by Session Laws 1998-132. 


§ 143B-344.31. Duties of the Council. 


Duties. — The Council shall have the following duties: 
(1) To plan and develop a State strategic plan that addresses North 
Carolina’s water supply and distribution and wastewater treatment 


needs. 
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(2) To evaluate the State’s natural resource base and existing water and 
sewer systems and to project statewide future needs for water and 


sewer systems. 


(3) To analyze current and proposed statutes, rules, and programs that 
address or affect State water and sewer needs. 

(4) To analyze the roles of State and local government and other parties in 
addressing water and sewer needs and to recommend the appropriate 
roles for each with regard to addressing future water and sewer 


needs. 


(5) To anticipate the impact of infrastructure development on natural 
resources and to make recommendations on how to minimize the 


impact. (1998-132, s. 14.) 


Editor’s Note. — Session Laws 1998-132, s. 
14, provides that this Part becomes effective 
only if the voters approve the issuance of Clean 
Water Bonds in an election to be held on the 
first Tuesday after the first Monday of Novem- 
ber 1998. The bonds were approved at that 


election, and the results of that election were 
certified on November 24, 1998. 

Session Laws 1998-132, s. 1 provides that 
this act shall be known as the Clean Water and 
Natural Gas Critical Needs Bond Act of 1998. 


§ 1438B-344.32. Staff and offices. 


The Department of Environment and Natural Resources shall provide office 
space and staff for the State Infrastructure Council as requested by the 
Council. Upon the request of a chair of the State Infrastructure Council, who 
is also a member of the General Assembly, the Legislative Services Office shall 
also provide professional staff services to the Council. (1998-132, s. 14; 
2001-486, s. 2.24; 2001-487, s. 125.5.) 


Editor’s Note. — Session Laws 1998-132, s. 
14, provides that this Part becomes effective 
only if the voters approve the issuance of Clean 
Water Bonds in an election to be held on the 
first Tuesday after the first Monday of Novem- 
ber 1998. The bonds were approved at that 
election, and the results of that election were 


Session Laws 1998-132, s. 1 provides that 
this act shall be known as the Clean Water and 
Natural Gas Critical Needs Bond Act of 1998. 

Effect of Amendments. — Session Laws 
2001-486, s. 2.24, as amended by Session Laws 
2001-487, s. 125.5, effective December 16, 2001, 


: added the second sentence. 
certified on November 24, 1998. 


§ 143B-344.33. Council reports. 


The Council shall report to the Joint Legislative Commission on Govern- 
mental Operations, with a written report to the Fiscal Research Division, by 
October 1, 1999, and annually thereafter, regarding the implementation of this 
Part. In its report the Council shall include any recommendations regarding 
statewide water and sewer needs that require review or action by the General 


Assembly. (1998-132, s. 14.) 


Editor’s Note. — Session Laws 1998-132, s. 
14, provides that this Part becomes effective 
only if the voters approve the issuance of Clean 
Water Bonds in an election to be held on the 
first Tuesday after the first Monday of Novem- 
ber 1998. The bonds were approved at that 


election, and the results of that election were 
certified on November 24, 1998. 

Session Laws 1998-132, s. 1 provides that 
this act shall be known as the Clean Water and 
Natural Gas Critical Needs Bond Act of 1998. 
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ARTICLE 8. 


Department of Transportation. 
Part 1. General Provisions. 


§ 143B-345. Department of Transportation — creation. 


There is hereby created and established a department to be known as the 
“Department of Transportation” with the organization, powers, and duties 
defined in Article 1 of Chapter 143B, except as modified in this Article. (1975, 
CaLlOms ots) 


§ 143B-346. Department of Transportation — purpose and 
functions. 


The general purpose of the Department of Transportation is to provide for 
the necessary planning, construction, maintenance, and operation of an 
integrated statewide transportation system for the economical and safe 
transportation of people and goods as provided for by law. The Department 
shall also provide and maintain an accurate register of transportation vehicles 
as provided by statutes, and the Department shall enforce the laws of this 
State relating to transportation safety assigned to the Department. The 
Department of Transportation shall be responsible for all of the transportation 
functions of the executive branch of the State as provided by law except those 
functions delegated to the Utilities Commission, the State Ports Authority, and 
the Commissioners of Navigation and Pilotage as provided for by Chapter 76. 
The major transportation functions include aeronautics, highways, mass 
transportation, motor vehicles, and transportation safety as provided for by 
State law. The Department of Transportation shall succeed to all functions 
vested in the Board of Transportation and the Department of Motor Vehicles on 
July 1jy1077; 97 per 716, ses 19:77, ¢.'464.'9 29") 


Legal Periodicals. — For survey of 1984 
administrative law, “A Declining Role for the 


Attorney General,” see 63 N.C.L. Rev. 1051 


(1985). 


CASE NOTES 


The Board of Transportation and the 
Department of Transportation are in es- 
sence the sovereign and have paramount 
authority over municipal corporations, which 
are subservient to the State in such matters. 
Town of Morehead City v. North Carolina Dep’t 
of Transp., 74 N.C. App. 66, 327 S.E.2d 602 
(1985). 

Duty to Use Due Care. — The law does not 
impose a duty on the individual employees of 
the Department of Transportation that extends 
to the general public, beyond the duty to use 
due care in the performance of the specific tasks 
they undertake. The duty owing to the public to 
maintain highways falls upon the Department 
of Transportation (DOT). Reid v. Roberts, 112 
N.C. App. 222, 435 S.E.2d 116, cert. denied, 335 
N.C. 559, 439 S.E.2d 151 (1993). 

Failure to Erect Guardrail. — The De- 


partment of Transportation’s intentional, dis- 
cretionary decision not to erect a guardrail at 
the site of fatal accident was not so clearly 
unreasonable as to amount to oppressive and 
manifest abuse so as to invoke the jurisdiction 
of the judiciary or the Industrial Commission to 
review the discretionary policy-making deci- 
sions of the Department, nor was it a breach of 
any duty imposed upon it. Thus, the Depart- 
ment was not negligent in any respect within 
the meaning of the Tort Claims Act, § 143-291, 
and no act or omission upon the part of defen- 
dant was the proximate cause of the accident 
and the deaths of plaintiff's decedents. 
Hochheiser v. North Carolina Dep’t of Transp., 
82 N.C. App. 712, 348 S.E.2d 140 (1986), aff’d, 
321 N.C. 117, 361 S.E.2d 562 (1987). 

Applied in Tice v. DOT, 67 N.C. App. 48, 312 
S.E.2d 241 (1984). 
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Quoted in Guthrie v. North Carolina State 528 S.E.2d 56 (2000), aff’d, 352 N.C. 662, 535 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823  S.F.2d 356 (2000). 
(1982); Davis v. J.M.X., Inc., 137 N.C. App. 267, 


§ 143B-347: Repealed by Session Laws 1977, c. 464, s. 3. 


Cross References. — For present provi- 
sions as to the functions of the Department of 
Transportation, see § 143B-346. 


§ 143B-348. Department of Transportation — head; rules, 
regulations, etc., of Board of Transportation. 


The Secretary of Transportation shall be the head of the Department of 
Transportation. He shall carry out the day-to-day operations of the Depart- 
ment and shall be responsible for carrying out the policies, programs, priori- 
ties, and projects approved by the Board of Transportation. He shall be 
responsible for all other transportation matters assigned to the Department of 
Transportation, except those reserved to the Board of Transportation by 
statute. Except as otherwise provided for by statute, the Secretary shall have 
all the powers and duties as provided for in Article 1 of Chapter 143B including 
the responsibility for all management functions for the Department of Trans- 
portation. The Secretary shall be vested with authority to adopt design 
criteria, construction specifications, and standards as required for the Depart- 
ment of Transportation to construct and maintain highways, bridges, and 
ferries. 

All rules, regulations, ordinances, specifications, standards, and criteria 
adopted by the Board of Transportation and in effect on July 1, 1977, shall 
continue in effect until changed by the Board of Transportation or the 
Secretary of Transportation. The Secretary shall have complete authority to 
modify any of these matters existing on July 1, 1977, except as specifically 
restricted by the Board. Whenever any such criteria, rule, regulation, ordi- 
nance, specification, or standards are continued in effect under this section and 
the words “Board of Transportation” are used, the words shall mean the 
“Department of Transportation” unless the context makes such meaning 
inapplicable. All actions pending in court by or against the Board of Transpor- 
tation may continue to be prosecuted in that name without the necessity of 
formally amending the name to the Department of Transportation. (1975, c. 
fee eet) iC. 404. 8, 4.) 


§ 143B-349: Repealed by Session Laws 1977, c. 464, s. 5. 
Part 2. Board of Transportation. 


§ 143B-350. Board of Transportation — organization; pow- 
ers and duties, etc. 


(a) Board of Transportation. — There is hereby created a Board of Trans- 
portation. The Board shall carry out its duties consistent with the needs of the 
State as a whole. The diversity and size of the State require that regional 
differences be considered by Board members as they develop transportation 
policy and projects for the benefit of the citizens of the State. 

(b) Membership of the Board. — 

(1) Number, appointment. — The Board of Transportation shall have 19 
voting members. Fourteen of the members shall be division members 
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appointed by the Governor. Five shall be at-large members appointed 
by the Governor. At least three members of the Board shall be 
registered voters of a political party other than the political party of 
the Governor. The Secretary of Transportation shall serve as an ex 
officio nonvoting member of the Board. No more than two members of 
the Board may reside in the same highway division. 

(2) Division members. — One member shall be appointed from and be a 
resident of each of the 14 highway divisions. The Governor, in 
selecting division members, shall consider for appointment persons 
suggested by the Transportation Advisory Committees located within 
each division. Division members shall direct their primary effort to 
developing transportation policy and addressing transportation prob- 
lems in the region they represent. Division members shall regularly 
consult with and consider the views of local government units and 
Transportation Advisory Committees in the region they represent. 

(3) At-large members. — Five members shall be appointed by the Gover- 
nor from the State at large. At-large members appointed pursuant to 
this subdivision shall develop transportation policy and address 
transportation problems with a statewide perspective. At-large mem- 
bers appointed under this subdivision shall possess the following 
qualifications: 

a. One at-large member shall be a person with expertise in environ- 
mental issues affecting the State; 

b. One at-large member shall be a person familiar with the State 
ports and aviation issues; 

c. One at-large member shall be a person residing in a rural area of 
the State with broad knowledge of and experience in transporta- 
tion issues affecting rural areas; 

d. One at-large member shall be a person residing in an urban area 
with broad knowledge of and expertise in mass transit; 

e. One at-large member shall be a person with broad knowledge of 
and expertise in government-related finance and accounting. 

(c) Staggered Terms. — The terms of all Board members serving on the 
Board prior to January 15, 2001, shall expire on January 14, 2001. Anew board 
of 19 members shall be appointed with terms beginning on January 15, 2001. 
The Board shall serve the following terms: division members representing 
divisions 1, 3, 5, 7, 9, 11, and 13 and the three at-large members filling the 
positions designated in sub-subdivisions (b)(3)a., b., and e. of this section shall 
serve four-year terms beginning on January 15, 2001, and four-year terms 
thereafter; and division members representing divisions 2, 4, 6, 8, 10, 12, and 
14 and the two at-large members filling the positions designated in sub- 
subdivisions (b)(3)c. and d. of this section shall serve two-year terms beginning 
January 15, 2001, and four-year terms thereafter. 

(d) Holdover Terms; Vacancies; Removal. — Members shall continue to 
serve until their successors are appointed. The Governor may appoint a 
member to serve out the unexpired term of any Board member. The Governor 
may remove any member of the Board for any cause the Governor finds 
sufficient. The Governor shall remove any member of the Board upon convic- 
tion of a felony, conviction of any offense involving a violation of the Board 
member’s official duties, or for a violation of the provisions of subsections (i), (j), 
and (k) of this section or any other code of ethics applicable to members of the 
Board as determined by the Governor or the Governor’s designee. 

(e) Organization and Meetings of the Board. — Within 60 days after 
January 15, 2001, and thereafter within 60 days following the beginning of the 
regular term of the Governor, the Governor or his designee shall call the Board 
into session. The Board shall select a chair and vice-chair from among its 
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membership for two-year terms. The Board may select a chair or vice-chair for 
one additional two-year term. The Board of Transportation shall meet once in 
each 60 days at such regular meeting times as the Board may by rule provide 
and at any place in the State as the Board may provide. The Board may hold 
special meetings at any time at the call of the chairman or any three members. 
The Board shall have the power to adopt and enforce rules and regulations for 
the government of its business and proceedings. The Board shall keep minutes 
of its meetings, which shall at all times be open to public inspection. The 
majority of the Board shall constitute a quorum for the transaction of business. 
Board members shall receive per diem and necessary travel and subsistence 
expenses in accordance with G.S. 138-5 and G.S. 138-6, as appropriate. 

(f) Duties of the Board. — The Board of Transportation shall have duties 
and powers: 

(1) To formulate policies and priorities for all modes of Pees chitétion 
under the Department of Transportation; 

(2) To advise the Secretary on matters to achieve the maximum public 
benefit in the performance of the functions assigned to the Depart- 
ment; 

(3) To ascertain the transportation needs and the alternative means to 
provide for these needs through an integrated system of transporta- 
tion taking into consideration the social, economic and environmental 
impacts of the various alternatives; 

(4) To approve a schedule of all major transportation improvement 
projects and their anticipated cost for a period of seven years into the 
future. This schedule is designated the Transportation Improvement 
Program; it must be published and copies must be available for 
distribution. The document that contains the Transportation Im- 
provement Program, or a separate document that is published at the 
same time as the Transportation Improvement Program, must in- 
clude the anticipated funding sources for the improvement projects 
included in the Program, a list of any changes made from the previous 
year’s Program, and the reasons for the changes; 

(5) To consider and advise the Secretary of Transportation upon any other 
transportation matter that the Secretary may refer to it; 

(6) To assist the Secretary of Transportation in the performance of his 
duties in the development of programs and approve priorities for 
programs within the Department; 

(7) To allocate all highway construction and maintenance funds appropri- 
ated by the General Assembly as well as federal-aid funds which may 
be available; 

(8) To approve all highway construction programs; 

(9) To approve all highway construction projects and construction plans 
for the construction of projects; 

(10) To review all statewide maintenance functions; 

(11) To award all highway construction contracts; 

(12) To authorize the acquisition of rights-of-way for highway improve- 
ment projects, including the authorization for acquisition of property 
by eminent domain; 

(13) To promulgate rules, regulations, and ordinances concerning all 
transportation functions assigned to the Department. 

(f1) Municipal Participation. — The ability of a municipality to pay in part 
or whole for any transportation improvement project shall not be a factor 
considered by the Board of Transportation in its development and approval of 
a schedule of major State highway system improvement projects to be 
undertaken by the Department under G.S. 143B-350(f)(4). 

(f2) Approval of aircraft and ferry purposes. — Before approving the 
purchase of an aircraft from the Equipment Fund or a ferry in a Transporta- 
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tion Improvement Program, the Board of Transportation shall prepare an 
estimate of the operational costs and capital costs associated with the addition 
of the aircraft or ferry and shall report those additional costs to the General 
Assembly pursuant to G.S. 136-12(b), and to the Joint Legislative Commission 
on Governmental Operations. 

(g) Delegation of Board Duties. — The Board of Transportation may, in its 
discretion, delegate to the Secretary of Transportation the authority: 

(1) To approve all highway construction projects and construction plans 
for the construction of projects; 

(2) To award all highway construction contracts; 

(3) To promulgate rules, regulations, and ordinances concerning all trans- 
portation functions assigned to the Department. 

The Secretary may, in turn, subdelegate these duties and powers. 

(h) Consultation of Board Members. — Each member of the Board of 
Transportation who is appointed to represent a transportation engineering 
division or who resides in a division shall be consulted before the Board makes 
a decision affecting that division. 

(i) Disclosure of Contributions. — Any person serving on the Board of 
Transportation or as Secretary of Transportation on December 1, 1998, shall 
disclose on that date any contributions the person or the person’s immediate 
family made to the political campaign of the appointing Governor in the two 
years preceding December 1, 1998. A person appointed to the Board of 
Transportation and a person appointed as Secretary of Transportation after 
December 1, 1998, shall disclose at the time the appointment of the person is 
officially made public any contributions the person or the person’s immediate 
family made to the political campaign of the appointing Governor in the two 
years preceding the date of appointment. The term “immediate family”, as 
used in this subsection, means a person’s spouse, children, parents, brothers, 
and sisters. Disclosure forms shall be filed with the Governor or the Governor’s 
designee and in a manner as prescribed by the Governor. Disclosure forms 
shall not be a public record under the provisions of Chapter 132 of the General 
Statutes until such time as the appointment of the person filing the statement 
is officially made public. 

(j) Disclosure of Campaign Fund-Raising. — A person appointed to the 
Board of Transportation on or after January 1, 2001, and a person appointed 
as Secretary of Transportation on or after January 1, 2001, shall disclose at the 
time the appointment of the person is officially made public any contributions 
the person personally acquired in the two years prior to appointment for: any 
political campaign for a statewide or legislative elected office in North 
Carolina; any political party executive committee or political committee acting 
on behalf of a candidate for statewide or legislative office. Disclosure forms 
shall be filed with the Governor or the Governor’s designee and in a manner as 
prescribed by the Governor. Disclosure forms shall not be a public record under 
the provisions of Chapter 132 of the General Statutes until such time as the 
appointment of the person filing the statement is officially made public. 

(k) Ethics Policy. — The Board shall adopt by December 1, 1998, a code of 
ethics applicable to members of the Board, including the Secretary. Any code of 
ethics adopted by the Board shall be supplemental to any other code of ethics 
that may be applicable to members of the Board or to the Secretary. A code of 
ethics adopted pursuant to this subsection shall: 

(1) Include a prohibition against a member taking action as a Board 
member when a conflict of interest, or the appearance of a conflict of 
interest, exists. The ethics policy adopted pursuant to this subsection 
shall specify that a conflict of interest exists when the use of the Board 
member’s position, or any official action taken by the Board member, 
would result in financial benefit, direct or indirect, to the Board 
member, a member of the Board member’s immediate family, or an 
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individual with whom, or business with which, the Board member is 
associated. The ethics policy adopted pursuant to this subsection shall 
specify that an appearance of a conflict of interest exists when a 
reasonable person would conclude from the circumstances that the 
Board member’s ability to protect the public interest, or perform 
public duties, would be compromised by personal interest, even in the 
absence of an actual conflict of interest. The performance of usual and 
customary duties associated with the public position or the advance- 
ment of public policy goals or constituent services, without compen- 
sation, shall not constitute the use of the Board member’s position for 
financial benefit. The conflict of interest provision of the ethics policy 
adopted pursuant to this subsection shall not apply to financial or 
other benefits derived by a Board member that the Board member 
would enjoy to an extent no greater than that which other citizens of 
the State would or could enjoy. 

(2) Require the filing of a statement of economic interest. The statement 
of economic interest shall include a listing of the appointee’s legal, 
equitable, or beneficial interest in real estate holdings in the State, 
and a statement of the appointee’s financial interest in any business 
related to the State’s transportation system. The statement of eco- 
nomic interest shall be filed with the Governor, or the Governor’s 
designee, and in a manner as prescribed by the Governor. 

(3) Require the filing of a statement of association. The statement of 
association shall include a statement of the appointee’s membership 
or other affiliation with, including offices held, in societies, organiza- 
tions, or advocacy groups pertaining to the State’s transportation 
system. The statement of association shall be filed with the Governor, 
or the Governor’s designee, and in a manner as prescribed by the 
Governor. 

Board members and the Secretary serving on December 1, 1998, shall file 
the statement of economic interest and statement of association on that date. 
Board members and the Secretary appointed after December 1, 1998, shall file 
the statement of economic interest and statement of association at the time the 
appointment of the person is officially made public. The statement of economic 
interest and the statement of association shall not be a public record under the 
provisions of Chapter 132 of the General Statutes until the appointment of the 
person filing the statement is officially made public. 

(l) Additional Requirements for Disclosure Statements. — All disclosure 
statements required under subsections (i), (j), and (k) of this section must be 
sworn written statements. 

(m) Ethics and Board Duties Education. — The Board shall institute by 
January 1, 1999, and conduct annually an education program on ethics and on 
the duties and responsibilities of Board members. The training session shall be 
comprehensive in nature and shall include input from the Institute of 
Government, the North Carolina Board of Ethics, the Attorney General’s 
Office, the University of North Carolina Highway Safety Research Center, and 
senior career employees of the various divisions of the Department. This 
program shall include an initial orientation for new members of the Board and 
continuing education programs for Board members at least once each year. 

(n) Review of Appointments by the Joint Legislative Transportation Over- 
sight Committee. — The Governor shall submit the names of all proposed 
Board of Transportation appointees, along with the disclosure statements 
required under subsections (i), Gj), and (k) of this section, to the Joint 
Legislative Transportation Oversight Committee prior to Board members’ 
taking office. The Committee shall have 30 days to review and submit 
comments to the Governor on the proposed appointees before they take office. 
The Governor shall consider the views expressed by the Committee concerning 
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the appointees to the Board. If the Committee does not review or submit 
comments to the Governor on the proposed Board appointees within the 30 
days, the Governor may proceed to appoint the proposed members to the 
Board. (1975, c. 716, s. 1; 1977, c. 464, s. 6; 1981 (Reg. Sess., 1982), c. 1191, ss. 
9, 10; 1985, c. 479, s. 185; 1987, c. 738, s. 170(b), (c); c. 747, s. 4.1; 1989, c. 500, 


s. 53; c. 692, s. 1.10; 1998, c. 483, s. 4 
1997-495, s. 88(a); 1998-169, ss. 1, 2.) 


Editor’s Note. — The Part 2 heading was 
amended by Session Laws 1998-169, effective 
January 1, 2001, to read “Board of Transporta- 
tion.” 

Subsection (f2) was designated as such at the 
direction of the Revisor of Statutes, the desig- 
nation in Session Laws 1997-443, s. 32.1 having 
been subsection (i). This subsection was en- 
acted by Session Laws 1997-4438, s. 32.1, effec- 
tive July 1, 1997. 

Session Laws 1998-169, s. 9, provides: “Sec- 
tion 1 of this act becomes effective December 1, 
1998. Section 2 of this act becomes effective 
January 1, 2001. Section 3 of this act becomes 
effective January 1, 1999, and applies to ac- 
tions taken by the Board of Transportation on 
or after March 1, 1999. Section 4 of this act 
becomes effective December 1, 1998, and ap- 
plies to offenses committed on or after that 
date. The remainder of this act becomes effec- 
tive October 1, 1998. Members of the Board of 
Transportation serving on and before January 
14, 2001, shall continue to serve until the date 
their successors are appointed in accordance 
with this act.” 

Session Laws 1998-169, s. 9, provides, in 
part: “Members of the Board of Transportation 
serving on and before January 14, 2001, shall 
continue to serve until the date their successors 
are appointed in accordance with this act.” 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999’.” 


1995, c. 490, s. 60; 1997-443, s. 32.1; 


Session Laws 1999-237, s. 27.3, provides that 
notwithstanding any other provision of law, the 
Board of Transportation may award up to three 
contracts annually for construction of transpor- 
tation projects on a design-build basis. These 
contracts may be awarded after a determina- 
tion by the Department of Transportation that 
delivery of the projects must be expedited and 
that it is not in the public interest to comply 
with normal design and construction contract- 
ing procedures. Prior to the award of a design- 
build contract, the Secretary of Transportation 
shall report to the Joint Legislative Transpor- 
tation Oversight Committee and to the Joint 
Legislative Commission on Governmental Op- 
erations on the nature and scope of the project 
and the reasons an award on a design-build 
basis will best serve the public interest. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
1998-169, s. 2, effective January 1, 2001, re- 
wrote subsections (a) through (e); in subsection 
(f) added the catchline and made a stylistic 
change; in subsections (f1), (g), and (h) added 
the catchlines; and added subsection (n). 


CASE NOTES 


The Board of Transportation and the 
Department of Transportation are in es- 
sence the sovereign and have paramount 
authority over municipal corporations, which 
are subservient to the State in such matters. 
Town of Morehead City v. North Carolina Dep’t 
of Transp., 74 N.C. App. 66, 327 S.E.2d 602 
(1985). 


Quoted in Orange County Sensible Hwys. & 
Protected Env’ts, Inc. v. North Carolina DOT, 
46 N.C. App. 350, 265 S.E.2d 890 (1980); 
Guthrie v. North Carolina State Ports Auth., 56 
N.C. App. 68, 286 S.E.2d 823 (1982). 

Cited in Batch v. Town of Chapel Hill, 92 
N.C. App. 601, 376 S.E.2d 22 (1989). 


§§ 143B-351, 143B-352: Repealed by Session Laws 1977, c. 464, s. 7. 


Part 3. North Carolina State Ports Authority Transfer. 


§ 1435-353: Repealed by Session Laws 1977, c. 65, s. 3. 
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Part 4. Navigation and Pilotage Commissions. 
§ 143B-354: Recodified as § 143B-451 by Session Laws 1977, c. 198, s. 26. 
Part 5. Division of Aeronautics — Aeronautics Council. 


§ 143B-355. Division of Aeronautics. 


There is hereby created the Division of Aeronautics of the Department of 
Transportation. The Division of Aeronautics shall carry out the duties assigned 
to the Department of Transportation by Article 1B of Chapter 113 of the 
General Statutes. (1975, c. 716, s. 1.) 


Editor’s Note. — Article 1B of Chapter 113, §§ 63-65 through 63-72 by Session Laws 1979, 
referred to in this section, was recodified as_ c. 148, s. 5. 


§ 143B-356. Aeronautics Council — creation; powers and 
duties. 


There is hereby created the Aeronautics Council of the Department of 
Transportation. The Aeronautics Council shall advise the Secretary of the 
Department in the issuance of loans and grants to the cities, counties, and 
public airport authorities of North Carolina for the purposes of planning, 
acquiring, constructing, or improving municipal, county, or public authority 
airport facilities and upon any matter relating to airports which the Secretary 
may refer to it. The Secretary shall report the activities of the Council to the 
Governor. (1975, c. 716, s. 1.) 


§ 143B-357. Aeronautics Council — Members; selection; 
quorum; compensation. 


(a) The Aeronautics Council of the Department of Transportation shall 
consist of 15 members appointed by the Governor, who, in making such 
appointments, shall designate one person from each of the congressional 
districts of the State and two members selected at large. At least four of the 
appointed members shall possess a broad knowledge of aviation and airport 
development. 

Five of the initial members of the Council shall be the five members of the 
Governor’s Aviation Committee whose terms expire on June 30, 1977, who 
shall serve on the Council until June 30, 1977. Thereafter, their successors 
shall be appointed for a term of office of four years. Six members of the Council 
shall be appointed for a term of four years beginning July 1, 1975. The initial 
term of the member representing the 12th Congressional District shall 
commence on January 3, 1993, and expire on June 30, 1996. Thereafter, after 
the expiration of their respective terms of office, the successors shall be 
appointed for terms of four years. Any appointment to fill a vacancy on the 
Council created by the resignation, dismissal, death, or disability of a member 
shall be for the balance of the unexpired term. 

(b) The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16. 

The Governor shall designate a member of the Council to serve as chairman 
at his pleasure. 

(c) Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 
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A majority of the Council shall constitute a quorum for the transaction of 
business. 

(d) All clerical and other services required by the Council shall be supplied 
by the Secretary of Transportation. (1975, c. 716, s. 1; 1983, c. 325, s. 1; 1991 
(Reg. Sess., 1992), c. 1038, s. 19; 2001-486, s. 2.17.) 


Effect of Amendments. — Session Laws substituted “15” for “14” in the first sentence of 
2001-486, s. 2.17, effective December 16, 2001, subsection (a). 


Part 6. North Carolina Railroad and Atlantic and North 
Carolina Railroad. 


§ 143B-358: Repealed by Session Laws 1991 (Regular Session, 1992), c. 
1030, s. 45. 


Part 7. North Carolina Traffic Safety Authority. 
§ 143B-359: Repealed by Session Laws 1981, c. 90, s. 2. 
Part 8. Highway Safety Program. 


§ 143B-360. Powers and duties of Department and Secre- 
tary. 


The Department of Transportation is hereby empowered to contract on 
behalf of the State with the government of the United States to the extent 
allowed by the laws of North Carolina for the purpose of securing the benefits 
available to this State under the Federal Highway Safety Act of 1966. To that 
end, the Secretary of Transportation shall coordinate, with the Governor’s 
approval, the activities of any and all departments and agencies of the State 
and its subdivisions relating thereto. 

All of the duties and responsibilities of the Governor’s Highway Safety 
Program, established pursuant to this section, are transferred to the Office of 
the Secretary of Transportation. (1975, c. 716, s. 1; 2001-424, s. 27.11(a).) 


Editor’s Note. — Session Laws 2001-424, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2001-424, s. 27.11(a), effective July 1, 2001, 
‘Current Operations and Capital Improve- substituted “on behalf” for “in behalf” in the 


ments Appropriations Act of 2001.’” first paragraph and added the second para- 
Session Laws 2001-424, s. 36.5 is a graph. 
severability clause. 


Part 9. North Carolina Rail Council. 


§ 143B-361. Findings. 


The General Assembly finds that: 

(1) The rail system in North Carolina is an irreplaceable transportation 
resource; 

(2) The promotion and preservation of railroads operating within North 
Carolina as transportation resources and economic development tools 
is vital to the State’s economy, and the continued economic viability of 
railroads is a necessary part of the free enterprise system; 
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(3) A healthy rail system is vital to a competitive State economy, and 
railroads must be allowed, through effective public policy, to compete 
fairly in the transportation marketplace and to provide those trans- 
portation services for which rail is suitable; 

(4) The preservation of rail corridors, through branch line rehabilitation 
and State acquisition of strategic corridors, is in the public interest 
and is an integral and necessary part of a balanced transportation 
system; and 

(5) As the owner of the majority interest in the North Carolina Railroad 
Company, the State has a vested interest in the preservation, devel- 
opment, and well-being of the North Carolina Railroad. (1998, c. 483, 
sid) 


§ 143B-362. North Carolina Rail Council — creation; pow- 
ers and duties. 


There is created the North Carolina Rail Council of the Department of 
Transportation. The Rail Council shall: 

(1) Advise the Governor, Secretary of Transportation, Board of Transpor- 
tation, and General Assembly on policy concerning the preservation 
and enhancement of the State’s rail system, including the acquisition 
and management of existing rail corridors, revitalization and rehabil- 
itation of active freight and passenger railways, improvements in rail 
safety, and promotion of competitive rail passenger services; 

(2) Designate a Strategic Rail System, with the North Carolina Railroad 
as its foundation, to be approved by the Board of Transportation; 

(3) Recommend to the Board of Transportation funding sources and levels 
to accomplish the purposes of this act; 

(4) Plan and recommend the distribution of financial assistance for the 
revitalization of railroads and conservation of rail corridors as autho- 
rized in G.S. 136-44.36; 

(5) Plan and recommend the acquisition of rail corridors for future use as 
authorized in G.S. 136-44.36A and oversee the protection and main- 
tenance of preserved rail corridors; 

(6) Otherwise assist in the preservation of the rail system in North 
Carolina through branch line rehabilitation and revitalization and 
through corridor acquisition by the Department of Transportation, 
and encourage cooperation between the Department of Transporta- 
tion and railroad companies in preserving the linear integrity of 
strategic corridors; 

(7) Advise the Department of Transportation on the reinvestment in the 
State’s rail system of the annual dividends received by the State from 
its ownership of stock in the North Carolina Railroad and appropri- 
ated to the Department in G.S. 136-16.6; 

(8) Promote and assist in the preservation of rail access to the facilities 
operated by the State Ports Authority and to passenger and cargo 
airport facilities; and 

(9) Perform any other duties relating to the promotion and preservation of 
railroads which the Secretary may recommend. 

The Council shall report its activities to the General Assembly by March 1 in 
odd-numbered years and to the Joint Legislative Commission on Governmen- 
tal Operations by March 1 in even-numbered years. (1993, c. 483, s. 1.) 


Editor’s Note. — Session Laws 1999-237, s. ments Appropriations Act of 1999’.” 
1.1, provides: “This act shall be known as the Session Laws 1999-237, s. 27.25(a)-(1), estab- 
‘Current Operations and Capital Improve- lished the Future of the North Carolina Rail- 


303 


§143B-363 


road Study Commission, and Session Laws 
2000-138, ss. 8.1-8.3 and Session Laws 2000- 
146, ss. 12, 13, amerided portions of these 
provisions. Session Laws 2000-1388, s. 8.3, 
amended Session Laws 1999-237, s. 27.25(k), to 
make the Commission permanent. Session 
Laws 1999-237, ss. 27.25(a)-(k), have been cod- 
ified as Chapter 120, Article 28, §§ 120-245 to 
120-255, at the direction of the Revisor of 
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Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring | 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 


Statutes. 


§ 143B-363. North Carolina Rail Council — members; se- 
i lection; compensation. 


(a) The North Carolina Rail Council shall consist of 18 members, 14 of which 
shall be appointed by the Governor, who, in making the appointments, shall 
designate one person from each of the 14 transportation engineering divisions 
of the State. Of the members appointed by the Governor, at least two members 
shall possess broad knowledge of railroad operations, at least two members 
shall represent local government interests, and at least two members shall 
represent the interests of shippers or passengers using rail service. The 
President Pro Tempore of the Senate and the Speaker of the House of 
Representatives shall each appoint two members, who may be members of the 
General Assembly. All members of the Council should have an interest in 
developing policy for the promotion and preservation of railroads as part of a 
balanced transportation system. 

(b) Nine of the initial members appointed by the Governor shall serve on the 
Council for terms of three years beginning July 1, 1993. The remaining 
members shall be appointed for terms of two years beginning July 1, 1993. 
Upon the expiration of each member’s term, a successor shall be appointed for 
a term of two years. Any appointment to fill a vacancy on the Council created 
by the resignation, dismissal, or death of a member shall be for the balance of 
the unexpired term. | 

(c) Each appointing officer may remove any member of the Council ap- 
pointed by him for the reasons that members of boards, councils, or committees 
may be removed by the Governor pursuant to G.S. 143B-16. 

(d) The Governor shall designate a member of the Council to serve as 
chairman at his pleasure. 

(e) Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

(f) Members of the Council shall be subject to the provisions of G.S. 136-13, 
136-13.1, and 136-14. 

(g) All clerical and other services required by the Council shall be supplied 
by the Secretary of Transportation. (1993, c. 483, s. 1.) 


§§ 143B-364, 143B-365: Reserved for future codification purposes. 
ARTICLE 9. 
Department of Administration. 


Part 1. General Provisions. 


§ 143B-366. Department of Administration — creation. 


There is hereby recreated and reestablished a department to be known as 
the “Department of Administration,” with the organization, powers, and duties 
defined in the Executive Organization Act of 1973. (1975, c. 879, s. 2.) 
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Cross References. — For other provisions 
as to the Department of Administration, see 
§ 143-334 et seq. 

Editor’s Note. — Session Laws 2001-424, s. 
7.9, provides: “The Secretary of the Department 
of Administration shall maintain the Office of 
Historically Underutilized Businesses (HUB) 
as established by Executive Order 150. The 
HUB shall have the same duties, responsibili- 
ties, and functions as under Executive Order 
150 until further action is taken by the General 
Assembly concerning the HUB. Every govern- 
mental entity required by statute to use the 
services of the Department of Administration in 
the purchase of goods and services shall report 
its use of historically underutilized businesses 
to the HUB on a quarterly basis. The HUB 
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shall report annually to the Chairs of the Ap- 
propriation Subcommittee on General Govern- 
ment of the Senate and the House of Represen- 
tatives by May 1 of each year.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 


§ 143B-367. Duties of the Department. 


It shall be the duty of the Department of Administration to serve as a staff 
agency to the Governor and to provide for such ancillary services as the other 
departments of State government might need to insure efficient and effective 


operations. (1975, c. 879, s. 3.) 


Cross References. — As to powers and 
duties of the Department of Administration, see 
§ 143-341. As to establishment of land records 


management program in the Department of 
Administration, see § 147-54.3. 


§ 143B-368. Functions of the Department. 


(a) The functions of the Department of Administration shall comprise, 
except as otherwise expressly provided by the Executive Organization Act of 
1973 or by the Constitution of North Carolina, all functions of the executive 
branch of the State in relation to interdepartmental administration previously 
delineated and further including those prescribed powers, duties, functions, 
and responsibilities enumerated in Article 10 of Chapter 143A of the General 
Statutes of North Carolina. 

(b) Repealed by Session Laws 1991, c. 542, s. 11, effective July 4, 1991. 
Mua woogie s..4-. 1991, c. 134.8) 23-c, 542757 11) 


Cross References. — As to the powers and 
duties of the Department of Administration, see 
also § 143-341. 


§ 143B-369. Head of the Department. 


The Secretary of Administration shall be the head of the Department. (1975, 
SD LIASLD.) 


Cross References. — As to the powers and 
duties of the Secretary of Administration, see 
§ 143-340. 


§ 143B-370: Repealed by Session Laws 1991, c. 542, s. 12. 
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Part 2. State Goals and Policy Board. 
§§ 143B-371, 143B-372: Repealed by Session Laws 1995, c. 117, s. 2. 
Part 2A. North Carolina Progress Board. 


§ 143B-372.1. North Carolina Progress Board. 


(a) The North Carolina Progress Board is established. The Board shall be 
located administratively in the Board of Governors of The University of North 
Carolina and may be located at any constituent institution within The 
University of North Carolina, or at any institution to which it is invited 
formally, but shall exercise all its prescribed statutory powers independently of 
the Board of Governors or the institution at which it resides. | 

(b) The North Carolina Progress Board shall consist of 24 members of 
statewide prominence as follows: 

(1) The Governor, ex officio; 

(2) Eight persons appointed by the Governor, none of whom shall be State 
employees or officers; 

(3) Five persons appointed by the Speaker of the House of Representa- 
tives, two of whom shall be members of the House of Representatives; 

(4) Five persons appointed by the President Pro Tempore of the Senate, 
two of whom shall be members of the Senate; and 

(5) Five persons appointed by the North Carolina Progress Board. 

(c) The Governor or the Governor’s designee shall be chair of the North 
Carolina Progress Board. The Governor shall appoint a vice-chair from among 
the membership of the North Carolina Progress Board to serve at the pleasure 
of the Governor. The North Carolina Progress Board may elect such other 
officers as it sees fit. 

(d) The North Carolina Progress Board shall meet at least twice annually on 
the call of the chair or as additionally provided by the North Carolina Progress 
Board. A quorum is 12 members of the Board. Members may not send 
designees to board meetings, nor may they vote by proxy. 

(e) Board appointments shall be for terms to begin July 1, 1999, with 
subsequent appointments to be made as terms expire or resignations occur. Of 
the Governor’s appointments, two shall be for one-year terms, two shall be for 
two-year terms, two shall be for three-year terms, and two shall be for 
four-year terms. Of the appointments made by the Speaker of the House of 
Representatives, the President Pro Tempore of the Senate, and the North 
Carolina Progress Board, one member appointed by each shall be appointed for 
a one-year term, one member appointed by each shall be appointed for a 
two-year term, one member appointed by each shall be appointed for a 
three-year term, and two members appointed by each shall be appointed for a 
four-year term. As terms expire, successors shall be appointed for four-year 
terms. 

(f) No member may be appointed to more than two consecutive terms. A 
member of the House of Representatives appointed by the Speaker of the 
House vacates membership on the North Carolina Progress Board when that 
person is no longer a member of the House of Representatives, except that if 
that person is in office at the expiration of the term of office in the House of 
Representatives but has not been elected to the next term, that person shall 
continue to serve until the convening of the regular session. A member of the 
Senate appointed by the President Pro Tempore of the Senate vacates 
membership on the North Carolina Progress Board when that person is no 
longer a member of the Senate, except that if that person is in office at the 
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expiration of the term of office in the Senate but has not been elected to the 
next term, that person shall continue to serve until the convening of the 
regular session. (1995, c. 117, s. 1; 1999-237, s. 10.12(a); 2001-424, s. 31.12(a); 


2001-486, s. 2.18.) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause, 

Effect of Amendments. — Session Laws 
2001-424, s. 31.12(a), effective July 1, 2001, in 
subsection (a), substituted “may be located at 
any constituent institution within The Univer- 
sity of North Carolina, or at any institution to 
which it is invited formally,” for “is located at 
North Carolina State University,” and inserted 


section (b), substituted “24 members” for “21 
members” in the first paragraph, substituted 
“Five persons” for “Four persons” in subdivi- 
sions (3), (4), and (5), substituted “members” for 
“a member” and “two of whom” for “one of 
whom” in subdivisions (3) and (4); in subsection 
(d), substituted “12 members” for “11 mem- 
bers”; and in subsection (e), substituted “two 
members” for “one member” following “a three- 
year term.” 

Session Laws 2001-486, s. 2.18, effective De- 
cember 16, 2001, inserted “or the Governor’s 


ews. Us ae desi igh i : 
“or the institution at which it resides”; in sub- paigmee. unihpiliralsentenpe ofipubsectibe (c) 


§ 143B-372.2. Responsibilities. 


(a) The General Assembly notes that the Commission for a Competitive 
North Carolina developed goals in the following categories: 

(1) Healthy Children and Families; 

(2) Quality Education for All; 

(3) A High Performance Workforce; 

(4) A Prosperous Economy; 

(5) A Sustainable Environment; 

(6) Technology and Infrastructure Development; 

(7) Safe and Vibrant Communities; and 

(8) Active Citizenship/Accountable Government. 

The Commission for a Competitive North Carolina adopted a report which 
established major goals and ways to measure progress toward these goals. 

(al) The General Assembly finds that the North Carolina Progress Board 
developed a report that focused on four of the Commission’s recommended 
topics and issued 16 major targets for 2010. The objectives of the targets are to 
drive the State toward (i) a more expansive vision of education and environ- 
mental protection, (ii) strengthening families, and (iii) bringing more people 
into the economic mainstream. 

(b) The General Assembly finds the following: 

(1) The North Carolina economy of the future can provide unparalleled 
opportunity while maintaining North Carolina’s traditional values, if 
the State pursues the future with clarity of purpose and perseverance. 

(2) The North Carolina economy is in the midst of a massive transition 
created by technological changes, global competition, and new produc- 
tion practices. 

(3) In order to maintain employment opportunities, increase income 
levels, reduce poverty, and generate the public revenues necessary to 
provide public services, North Carolina must increasingly rely on an 
economy which adds value to its natural and human resources and 
provides a diverse mix of products. 

(4) Regional Progress Boards, modeled after the North Carolina Progress 
Board, should be encouraged, and to the extent practicable, funded 
from local sources, public and private, to ensure that the several 
regions of North Carolina describe a clear regional vision, with 
measures, targets, and methods for keeping track of progress toward 
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that regional vision, and each forming a strategic alliance with the 
North Carolina Progress Board. —~ 

(c) The North Carolina Progress Board shall: 

(1) Encourage a discussion toward understanding the critical global, 
national, statewide, regional, and local demographic, social, economic, 
and environmental trends and conditions that exist or are emerging 
in North Carolina today, and how those issues will impact living in 
North Carolina in 10 to 20 years. 

(2) Examine the report of the Commission for a Competitive North 
Carolina and the 1997 and February 2000 reports of the North 
Carolina Progress Board to the General Assembly. | 

(3) Track the eight issue areas set out in subsection (a) of this section and 
the objectives set out in subsection (al) of this section and other issues 
identified by the Progress Board. The Progress Board may, upon vote 
of the Board, add to those issues identified by its predecessor Com- 
mission and. Board. 

(4) Hold public hearings and other methods of public participation, 
including educational and outreach programs, to secure the views of 
citizens on priority goals for North Carolina and to disseminate 
findings and recommendations to policymakers. 

(5) Formulate and submit to North Carolinians a report every five years, 
beginning 2001, that updates the 10- to 20-year vision for North 
Carolina and that describes and explains a vision for North Carolina’s 
progress over the next 10 to 20 years. 

(6) Submit a report to the General Assembly prior to its convening the 
regular session every odd-numbered year, which reports on demo- 
graphic, social, economic, or environmental trends and recommends 
specific targets and milestones to accomplish its mission. 

(7) Recommend, by reporting special legislative provisions, in draft form 
only, how targets and milestones can be applied to increase account- 
ability of government to the people of this State. 

(8) Report periodically to the people of North Carolina on progress toward 
meeting goals, targets, and milestones, together with an assessment 
of the failure to meet the same and, where possible, an estimate of the 
potential costs associated with failure to act. 

(9) Undertake new and ongoing policy research and benchmarking stud- 
ies. 

(10) Publish and distribute periodic reports on policies, performance 
improvement, and best practices for achieving the long-term, strategic 
goals for the State. 

(11) May apply for and accept gifts or grants or engage in consulting 
activities, or other contractual assignments, consistent with its mis- 
sion, for which applicable staff or Board members may expect to 
receive reasonable fees and expenses in exchange for specific work 
products. 

(d) Any Regular Session of the General Assembly shall further define the 
mission of the North Carolina Progress Board in continuing its work and may 
from time to time, and to the extent practicable, request staff assistance from 
the Board to standing, select, or independent legislative study committees or 
commissions. 

(e) The General Assembly, after adopting the initial set of goals and 
measures as proposed or amended, may alter the goals and measures. (1995, c. 
117, s. 1; 1999-237, s. 10.12(a); 2001-424, s. 31.12(b).) 


Editor’s Note. — Session Laws 2001-424,s. ‘Current Operations and Capital Improve- 
1.2, provides: “This act shall be known as the ments Appropriations Act of 2001.’” 
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Session Laws 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 31.12(b), effective July 1, 2001, in 
subsection (b), substituted “finds the following” 
for “finds that” at the end of the first paragraph, 
substituted “practices.” for “practices; and” at 
the end of subdivision (2), and added subdivi- 
sion (4); in subsection (c), rewrote subdivision 
(1), substituted “the 1997 and February 2000 
reports” for “the 1997 report” in subdivision (2), 
substituted “10- to 20-year” for “20 to 30 year” 
and “10 to 20” for “20 to 30” in subdivision (5), 
substituted “demographic, social, economic, or 
environmental trends and recommends” for “so- 
cial and economic trends and issues” in subdi- 
vision (6), inserted “, by reporting special legis- 


2001-424, s. 


§ 143B-372.3. Staff. 
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lative provisions, in draft form only,” and 
deleted “the” following “how” and following “in- 
crease” in subdivision (7), inserted “together 
with an assessment of the failure to meet the 
same and, where possible, an estimate of the 
potential costs associated with failure to act” in 
subdivision (8), substituted “achieving the long- 
term strategic goals for the State” for “meeting 
the long-term goals for the State; and” in sub- 
division (10), inserted the language following 
“accept gifts or grants” in subdivision (11), and 
made minor punctuation changes throughout 
the subsection; in subsection (d), substituted 
“Any Regular Session” for “The Regular Ses- 
sion” and inserted the language following “con- 
tinuing its work.” 


(a) Upon the recommendation of the Board, the Governor shall appoint an 
Executive Director who shall serve at the pleasure of the Board and the 
Governor but, for administrative purposes, shall report to the Board of 
Governors of The University of North Carolina. The Executive Director shall 
report to the North Carolina Progress Board and the Governor. The Executive 
Director shall hire or contract with support staff, who shall work at the 
pleasure of the Executive Director. 

(b) The Office of State Budget and Management shall also provide support, 
information, reports, and other assistance to the North Carolina Progress 
Board as requested. 

(c) Repealed by Session Laws 1999-237, s. 10.12(a), effective June 30, 1999. 
(1995, c. 117, s. 1; 1999-237, s. 10.12(a); 2000-140, s. 93.1(g); 2001-424, ss. 


12.2(b), 31.12(c).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.’” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(g), effective July 1, 2000, 
substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management and the Office of State Plan- 
ning” in subsection (b). 


Session Laws 2001-424, ss. 12.2(b) and 


31.12(c), effective July 1, 2001, in subsection 
(a), substituted “Upon the recommendation of 
the Board, the Governor” for “The Chancellor of 
North Carolina State University” and “Board 
and the Governor but, for administrative pur- 
poses, shall report to the Board of Governors of 
The University of North Carolina” for “Chan- 
cellor” in the first sentence and substituted 
“Governor” for “Chancellor” at the end of the 
second sentence; and in subsection (b), substi- 
tuted “Office of State Budget and Management” 
for “Office of State Budget, Planning, and Man- 
agement.” 


Part 3. North Carolina Capital Planning Commission. 


§ 143B-373. North Carolina Capital Planning Commission 
— creation; powers and duties. 


(a) There is hereby recreated the North Carolina Capital Planning Commis- 
sion of the Department of Administration. 
(1) The Commission shall have the following powers and duties: 
a. To obtain and maintain up-to-date building requirements for State 
governmental agencies in Wake County; 
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b. To formulate a long-range capital improvement program as re- 
quired for State central governmental agencies in Wake County 
and maintain this program up-to-date; 

c. To recommend the acquisition of land as required; 

d. To recommend to the Governor the locations for State government 
buildings, monuments, memorials and improvements in Wake 
County, except for buildings occupied by the General Assembly; 
and 

e. To recommend to the Governor the name for any new State 

' government building or any building hereafter acquired by the 
State of North Carolina in Wake County, with the exception of 
buildings comprising a part of the North Carolina State Univer- 
sity, the Dorothea Dix Hospital, the General Assembly or th 
Governor Morehead School; , 

(2) The Commission is authorized and empowered to adopt such rules and ° 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for capital 
improvement purposes which may be made available to the State by 
the federal government. This section is to be liberally construed in 
order that the State and its citizens may benefit from such grants-in- 
aid. 

(3) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the existing 
North Carolina Capital Planning Commission shall remain in full 
force and effect unless and until repealed or superseded by action of 
the recreated Commission. All rules and regulations adopted by the 
Commission shall be enforced by the Department of Administration. 

(b) Any: 

(1) City exercising any jurisdiction in Wake County under Article 19 of 
Chapter 160A of the General Statutes (or under any local act of 
similar nature); and 

(2) County exercising any jurisdiction in Wake County under Article 18 of 
Chapter 153A of the General Statutes (or under any local act of 
similar nature) | 

shall provide to the North Carolina Capital Planning Commission no later 
than August 1, 1989, a copy of any ordinance adopted under that Article and in 
effect on July 1, 1989, and shall provide a copy of any additional ordinance 
adopted or amended under such Article or similar local act after July 1, 1989, 
within 30 days of adoption; provided that no ordinance adopted under G:S. 
are aay shall be so provided unless it applies to a structure owned by the 

ate. 

(c) Any: 

(1) City exercising any jurisdiction in Wake County under Article 19 of 
Chapter 160A of the General Statutes (or under any local act of 
similar nature); and 

(2) County exercising any jurisdiction in Wake County under Article 18 of 
Chapter 153A of the General Statutes (or under any local act of 
similar nature) 

shall provide to the North Carolina Capital Planning Commission within 
seven days of first consideration by the governing body any proposal under 
either of those Articles or local acts which, if adopted would affect property 
within Wake County owned by the State. 

(d) The North Carolina Capital Planning Commission may, by resolution, 
further define what types of proposals are required to be submitted under 
subsection (c) of this section, and may define the meaning of “first consider- 
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ation” differently as to different types of actions, and may require similar 
notice of proposals before planning boards, boards of adjustment, and planning 
commissions. The North Carolina Capital Planning Commission may, in lieu of 
the specific requirements of subsection (c) and this subsection, adopt a 
different schedule for submission of proposals and ordinances, and the sched- 
ule may be different for different jurisdictions, so as to carry out the intent of 
oe section. (1975, c. 879, s. 10; 1981 (Reg. Sess., 1982), c. 1191, s. 66; 1989, c. 


§ 143B-374. North Carolina Capital Planning Commission 
— members; selection; quorum; compensation. 


(a) The North Carolina Capital Planning Commission of the Department of 
Administration shall consist of the following ex officio members: the Governor 
of North Carolina who shall serve as chairman; all members of the Council of 
State including the Lieutenant Governor (or a person designated by the 
Lieutenant Governor), who shall serve as vice-chairman; the Speaker (or a 
person designated by the Speaker), and four members of the North Carolina 
House of Representatives, and four members of the North Carolina Senate; 
and a representative of the City of Raleigh to be designated by the City Council 
of Raleigh to serve a two-year term to expire at the same date city council 
members’ terms expire. The President Pro Tempore of the Senate shall appoint 
the four members of the Senate on or before July 1, 1975, for two-year terms 
to expire at the same date General Assembly members’ terms expire. The 
Speaker of the House of Representatives shall appoint the four members of the 
House on or before July 1, 1975, for two-year terms to expire at the same date 
General Assembly members’ terms expire. 

Public officers who are made members of the Commission shall be deemed to 
serve ex officio. 

(b) The members of the Commission shall receive per diem and necessary 
travel and subsistence expenses in accordance with the provisions of G.S. 
138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Administration. 

All minutes, records, plans, and all other documents of public record of the 
State Capital Planning Commission, the Heritage Square Commission, and 
the former North Carolina Capital Planning Commission shall be turned over 
to the Department of Administration. 

The Commission shall meet quarterly, and at other times at the call of the 
Chelate oOe. OS. 11 19S) co Al Sob LIM C1350, S. 20.) 


Editor’s Note. — Session Laws 1981, c. 47, 
which amended this section, in s. 7, provided: 
“When the Speaker, President of the Senate, or 
Lieutenant Governor has designated a person 
to serve in his place'as permitted by this act, 
that person shall be compensated in accordance 
with G.S. 120-3.1 if a member of the General 


Assembly, in accordance with G.S. 138-6 if a 
State officer or employee, and in accordance 
with G.S. 138-5 in any other case, except that a 
member of the General Assembly so designated 
may not receive per diem if the Speaker, Pres- 
ident of the Senate, or Lieutenant Governor 
may not receive per diem.” 


Part 4. Child Day-Care Licensing Commission. 


§§ 143B-375, 143B-376: Recodified as §§ 143B-168.1, 143B-168.2 by 
Session Laws 1985, c. 757, s. 155(f). 
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Part 5. North Carolina Drug Commission. 
§§ 1438B-377, 143B-378: Repealed by Session Laws 1977, c. 667, s. 1. 
Part 6. North Carolina Council on Interstate Cooperation. 


§§ 143B-379 through 143B-384: Repealed by Session. Laws 1991 
(Regular Session, 1992), c. 912, s. 1. 


Part 7. Youth Councils 


§ 143B-385. State Youth Advisory Council — creation; 
powers and duties. 


There is hereby created the State Youth Advisory Council of the Department 
of Administration. The State Youth Advisory Council shall have the tol oMas 
functions and duties: 

(1) To advise the youth councils of North Carolina; 

(2) To encourage State and local councils to take active part in govern- 
mental and civic affairs, promote and participate in leadership and 
citizenship programs, and cooperate with other youth-oriented 

oups; 

(3) To ania on behalf of the Department of Administration and to 
recommend expenditure of gifts and grants from public and private 
donors; 

(4) To establish procedures for the election of its youth representatives by 
the State Youth Council; and 

(5) To advise the Secretary of Administration upon any matter the 
Secretary may refer to it. (1975, c. 879, s. 26.) 


§ 143B-386. State Youth Advisory Council — members; se- 
lection; quorum; compensation. 


The State Youth Advisory Council of the Department of Administration shall 
consist of 20 members. The composition and appointment of the Council shall 
be as follows: 

Ten youths to be elected by the procedure adopted by the Youth Advisory 
Council, which shall include a requirement that four of the members represent 
youth organizations; and 10 adults to be appointed by the Governor at least 
four of whom shall be individuals working on youth programs through youth 
organizations. Provided that no person shall serve on the Board for more than 
two complete consecutive terms. 

The initial members of the Council shall be the appointed members Af the 
Youth Advisory Board who shall serve for a period equal to the remainder of 
their current terms on the Youth Advisory Board. The current terms of ‘the 
youth members expire July 1, 1976, the current terms of four of the adult 
members expire April 7, 1976, and the remaining four adult members’ terms 
expire May 1, 1978. At the end of the respective terms of office of the initial 
meen of the Council, the appointment of their successors shall be as 

ollows: 
(1) Eight youth members to serve for terms beginning on July 1, 1976, and 
expiring on June 30, 1977, and two additional youth members to serve 
for terms beginning on July 1, 1977, and expiring on June 30, 1978. At 
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the end of the terms of office of these youth members of the Council, 
the appointment of their successors shall be for terms of two years and 
until their successors are appointed and qualify. 

(2) Four adult members to serve for terms beginning on April 8, 1976, and 
expiring on June 30, 1979; four adult members to serve for terms 
beginning on May 1, 1978, and expiring on June 30, 1980; one 
additional adult member to serve for a term beginning July 1, 1977, 
and expiring June 30, 1978; and one additional adult member to serve 
for a term beginning July 1, 1977, and expiring June 30, 1979. At the 
end of the respective terms of office of these adult members of the 
Council, the appointment of their successors shall be for terms of two 
years and until their successors are appointed and qualify. At least 
one adult member shall be an advisor of a local youth council at 
appointment and for the duration of the term. The total membership 
shall reasonably reflect the socioeconomic, ethnic, sexual and sec- 
tional composition of the State. 

Any appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate an adult member of the Council to serve as 
chairman at the pleasure of the Governor. The Council shall elect a youth 
member to serve as vice-chairman for a one-year term. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

Members of the Council who are not officers or employees of the State shall 
receive per diem and necessary travel and subsistence expenses in accordance 
with provisions of G.S. 138-5. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Administration. (1975, c. 879, s. 27; 1977, c. 510; 1979, c. 410; 
Pedec.L25,.S.-1.) 


§ 143B-387 . State Youth Council. 


There shall be a State Youth Council. It shall be established within one year 
of July 1, 1975, in accordance with the methods and procedures established by 
the Youth Advisory Council. The State Youth Council is authorized and 
empowered: to do the following: 

(1) To consider problems affecting youth and recommend solutions or 
_. approaches to these problems to State and local governments and 
their officials; 
(2) To promote statewide activities for the benefit of youth; and, 
(3) To elect the youth representatives to the Youth Advisory Council. 
Y 2975,:c: 879xB.:28)) 


§ 143B-387. 1. North Carolina Youth Legislative Assembly 
_ Fund. 


The North Carolina Youth Legislative Assembly Fund is created as a special 
and nonreverting fund. North Carolina Youth Legislative Assembly registra- 
tion fees, gifts, donations, or contributions shall be credited to the North 
Carolina Youth Legislative Assembly Fund. 

The fund shall be used solely to support planning and execution of the North 
Carolina Youth Legislative Assembly. (2000-67, s. 23.1.) 
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Editor’s Note. — Session Laws 2000-67, s. and Capital Improvements Appropriations Act 
28.5, made this section effective July 1, 2000. of 2000’.” 

Session Laws 2000-67, s. 1.1, provides: “This Session Laws 2000-67, s. 28.4, contains a 
act shall be known as ‘The Current Operations _ severability clause. 


§ 143B-388. Local youth councils. 


The primary purpose of local youth councils is to promote participation by 
youth in programs affecting civic and governmental affairs. (1975, c. 879, s. 
29.) : 


Part 8. North Carolina Marine Science Council. 
§§ 143B-389, 143B-390: Repealed by Session Laws 1991, c. 320, s. 1. 
Part 8A. Office of Marine Affairs. 


§ 143B-390.1: Recodified as § 143B-289.19 by Session Laws 1995, c. 509, 
s. 98. 


§§ 143B-390.2 through 143B-390.4: Recodified as §§ 143B-289.20 
through 143B-289.22 by Session Laws 1993, c. 321, s. 28. 


§8§ 143B-390.5 through 143B-390.9: Reserved for future codification 


purposes. 


Part 8B. North Carolina Council on Ocean Affairs. 


§8§ 143B-390.10, 143B-390.11: Repealed by Session Laws 1993, c. 321, 
s. 28. 


8§ 143B-390.12 through 143B-390.14: Reserved for future codifica- 


tion purposes. 


Part 8C. North Carolina Aquariums Commission. 


§8§ 143B-390.15, 143B-390.16: Recodified as §§ 143B-344.16, 143B- 
344.17 by Session Laws 1993, c. 321, s. 28. 


Part 9. North Carolina Human Relations Commission. 


§ 143B-391. North Carclina Human Relations Commission 
— Creation; powers and duties. 


There is hereby created the North Carolina Human Relations Commission of 
the Department of Administration. The North Carolina Human Relations 
Commission shall have the following functions and duties: 
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(1) To study problems concerning human relations; 

(2) To promote equality of opportunity for all citizens; 

(3) To promote understanding, respect, and goodwill among all citizens; 
(4) To provide channels of communication among the races; 

(5) To encourage the employment of qualified people without regard to 


race; 


(6) To encourage youths to become better trained and qualified for 


employment; 


(7) To receive on behalf of the Department of Administration and to 
recommend expenditure of gifts and grants from public and private 


donors; 


(8) To enlist the cooperation and assistance of all State and local govern- 
ment officials in the attainment of the objectives of the Commission; 

(9) To assist local good neighborhood councils and biracial human rela- 
tions committees in promoting activities related to the functions of the 
Commission enumerated above; 

(10) To advise the Secretary of Administration upon any matter the 


Secretary may refer to it; 


(11) To administer the provisions of the State Fair Housing Act as 
outlined in Chapter 41A of the General Statutes; 

(12) To administer the provisions of Chapter 99D of the General Statutes. 
(1975, c. 879, s. 34; 19838, c. 522, s. 2; 1989 (Reg. Sess., 1990), c. 979, 


s. 1(6); 1991, c. 433, s. 3.) 


Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 979, effective July 19, 1990, in s. 
1(4), amended “Part 9. North Carolina Human 
Relations Council” by substituting references to 
the North Carolina Human Relations Commis- 
sion for references to the North Carolina Hu- 
man Relations Council; however, the Chapter 
and Article were not specified by the act. There- 
fore, the title of Part 9 of Article 9 of this 
Chapter was changed pursuant to Session 
Laws 1989 (Reg. Sess., 1990), c. 979, s. 2, which 


provided: “The Revisor of Statutes is autho- 
rized to delete any reference to the North 
Carolina Human Relations Council or deriva- 
tive thereof in any portion of the General Stat- 
utes or in any Session Law of local applicability 
to which conforming amendments are not made 
by this act and replace them with the phrase 
North Carolina Human Relations Commission 
or the appropriate derivative, consistent with 
the provisions of this act.” 


CASE NOTES 


Federal Age Discrimination Plaintiff 
Need Not Seek Recourse from Human Re- 
lations Council as Jurisdictional Prereq- 
uisite. — Recourse by a plaintiff to the North 
Carolina Human Relations Council is not a 
jurisdictional prerequisite to filing a suit in a 
federal court under the Age Discrimination in 
Employment Act, 29 U.S.C. §§ 201-219, since 
§ 143-422.1 et seq. is not “a law prohibiting 


discrimination in employment because of age” 
and the North Carolina Human Relations 
Council is not a “state authority established or 
authorized to grant or seek relief from such 
discriminatory practice” within the meaning of 
29 U.S.C. § 633(b). Spagnuolo v. Whirlpool 
Corp., 467 F. Supp. 364 (W.D.N.C. 1979), aff’d 
in part and rewd in part, 641 F.2d 1109 (4th Cir. 
1981). 


§ 143B-392. North Carolina Human Relations Commission 
— Members; selection; quorum; compensation. 


(a) The Human Relations Commission of the Department of Administration 
shall consist of 22 members. The Governor shall appoint one member from 
each of the 13 congressional districts, plus five members at large, including the 
chairperson. The Speaker of the North Carolina House of Representatives 
shall appoint two members to the Commission. The President Pro Tempore of 
the Senate shall appoint two members to the Commission. The terms of four of 
the members appointed by the Governor shall expire June 30, 1988. The terms 
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of four of the members appointed by the Governor shall expire June 30, 1987. 
The terms of four ofthe members appointed by the Governor shall expire June 
30, 1986. The terms of four of the members appointed by the Governor shall 
expire June 30, 1985. The terms of the members appointed by the Speaker of 
the North Carolina House of Representatives shall expire June 30, 1986. The 
terms of the members appointed by the Lieutenant Governor shall expire June 
30, 1986. The initial term of office of the person appointed to represent the 12th 
Congressional District shall commence on January 3, 1993, and expire on June 
30, 1996. At the end of the respective terms of office of the initial members of 
the Commission, the appointment of their successors shall be for terms of four 
years. No member of the commission shall serve more than two consecutive 
terms. A member having served two consecutive terms shall be eligible for 
reappointment one year after the expiration of his second term. Any appoint- 
ment to fill a vacancy on the Commission created by the resignation, dismissal, 
death, or disability of a member shall be filled in the manner of the original 
appointment for the unexpired term. 

(b) Members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

(c) A majority of the Commission shall constitute a quorum for the trans- 
action of business. 

(d) All clerical and support services required by the Commission shall be 
supplied by the Secretary of the Department of Administration. (1975, c. 879, 
s. 35; 19838, c. 461; 1989 (Reg. Sess., 1990), c. 979, s. 1(7); 1991 (Reg. Sess., 
1992), c. 1038, s. 20; 1995, c. 490, s. 26; 2001-486, s. 2.19.) 


Effect of Amendments. — Session Laws bers” in the first sentence and substituted “13 
2001-486, s. 2.19, effective December 16, 2001, congressional districts” for “12 congressional 
in (a), substituted “22 members” for “21 mem- districts” in the second sentence. 


Part 10. North Carolina Council for Women. 


§ 143B-393. North Carolina Council for Women — cre- 
ation; powers and duties. 


There is hereby created the North Carolina Council for Women of the 
Department of Administration. The North Carolina Council for Women shall 
have the following functions and duties: 

(1) To advise the Governor, the principal State departments, and the State 
legislature concerning the education and employment of women in the 
State of North Carolina; and 

(2) To advise the Secretary of Administration upon any matter the 
Secretary may refer to it; and 

(3) To establish programs for the assistance of displaced homemakers as 
set forth in Part 10B of this Article. (1975, c. 879, s. 37; 1979, c. 1016, 
sy 1 L991 chs 4 se 4%) 


§ 143B-394. North Carolina Council for Women — mem- 
bers; selection; quorum; compensation. 


The North Carolina Council for Women of the Department of Administration 
shall consist of 20 members appointed by the Governor. The initial members of 
the Council shall be the appointed members of the North Carolina Council for 
Women, three of whose appointments expire June 30, 1977, and four of whose 
appointments expire June 30, 1978. Thirteen additional members shall be 
appointed in 1977, six of whom shall serve terms expiring June 30, 1978, and 
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seven of whom shall serve terms expiring June 30, 1979. At the ends of the 
respective terms of office of the initial members of the Council and of the 13 
members added in 1977, the appointment of their successors shall be for terms 
of two years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. Members of the Council shall be representative of age, sex, 
ethnic and geographic backgrounds. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Council to serve as chairman 
at the pleasure of the Governor. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by 
the ‘aired of Administration. (1975, c. 879, s. 38; 1977, c. 818; 1991, c. 134, 
s. 4. 


Part 10A. Office of Coordinator of Services for Victims of Sexual 
Assault. 


§ 143B-394.1. Office of Coordinator of Services for Victims 
of Sexual Assault — purpose. 


The ultimate goal of this Article is to establish a network of coordinated 
public and private services for victims of sexual assault, incorporating existing 
programs as well as aiding in the development of new programs. (1977, c. 997, 
Biel} 


§ 1438B-394.2. Office of Coordinator of Services for Victims 
of Sexual Assault — office created. 


(a) The office of Coordinator of Services for Victims of Sexual Assault is 
hereby created in the Department of Administration. The office shall be under 
the direction and supervision of a full-time salaried State employee who shall 
be designated as the State Coordinator. The State Coordinator shall be 
appointed by the Secretary of the Department of Administration and shall 
receive a salary commensurate with State government pay schedules for the 
duties of this office, or such salary to be set by the State Personnel Board 
pursuant to G.S. 126-4. Necessary travel allowance or reimbursement for 
expenses shall be authorized for the State Coordinator in accordance with G:S. 
138-6. Sufficient clerical staff shall be provided under the direction of the 
Secretary of the Department of Administration. 

(b) This State Coordinator shall have administrative experience and the 
recommendation of the North Carolina Rape Crisis Association and the North 
Carolina Council for Women. If possible, the State Coordinator shall have 
public speaking experience, training in rape crisis intervention and education 
in a related field. (1977, c. 997, s. 1; 1991, c. 184, s. 5.) 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 
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§ 143B-394.3. Office of Coordinator of Services for Victims 
of Sexual Assault — duties and responsibili- 
ties. | 


The duties of the State Coordinator shall include the following: 

(1) To establish an office to facilitate and coordinate all programs and 
services which deal with the victim of sexual assault; 

(2) To research the needs of the State and already existing programs for 
sexual assault services; 

(3) To create a liaison between public services and private services with 
which victims of sexual assault normally come in contact; 

(4) To be an information clearinghouse on all aspects of sexual assault 
services; 

(5) To develop model programs and training techniques to be used to train 
medical, legal, and psychological personnel (both in the public and 
private sectors) who deal with the victims of sexual assault, and to aid 
in implementing these programs to suit the needs of specific commu- 
nities; 

(6) To be available to aid and advise sexual assault services on operational 
and functional problems; and 

(7) To develop and coordinate a public education program for the State of 
North Carolina on the phenomenon of sexual assault. (1977, c. 997, s. 
i) 


Part 10B. Displaced Homemakers. 
§ 143B-394.4. Definitions. 


As used in this Part, unless the context otherwise requires: 
(1) “Center” means any multi-purpose service facility for displaced home- 
makers established pursuant to this Part; 
(2) “Council” means the North Carolina Council for Women; 
(3) “Department” means the Department of Administration; 
(4) “Displaced homemaker” means an individual who: 
a. Has worked in his or her own household for at least five years and 
during which period has provided unpaid household services; and 
b. Is unable to secure gainful employment due to the lack of required 
training or experience; or is unemployed, or underemployed; and 
c. Has been dependent on the income of another household member 
but is no longer adequately supported by that income, or is 
receiving support from a spouse but is within two years of losing 
such support, or has been supported by public assistance as the 
parent of minor children but is no longer eligible, or is within two 
years of losing such eligibility. (1979, c. 1016, s. 2; 1991, c. 134, s. 


§ 143B-394.5. Establishment of center; location. 


The Council shall establish or contract for the establishment of a pilot center 
for displaced homemakers. In determining where to locate the center, the 
Council shall consider, with respect to each proposed location, the probable 
number of displaced homemakers in the area and the availability of resources 
for training and education. (1979, c. 1016, s. 2.) 


§ 143B-394.6. Staff for center. 


To the maximum extent feasible, the staff of the center, including technical, 
administrative, and advisory positions, shall be filled by displaced homemak- 
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ers. Where necessary, potential staff members shall be provided with on-the- 
job training. (1979, c. 1016, s. 2.) 


§ 143B-394.7. Funding. 


The Council shall explore all possible sources of funding and in-kind 
contributions from federal, local and private sources in establishing the center. 
The Council is authorized to accept any funding or other contributions such as 
building space, equipment, or services of training personnel. (1979, c. 1016, s. 


§ 143B-394.8. Services to be provided. 


(a) The center shall be designed to provide displaced homemakers with such 
necessary counseling, training, services, skills, and education as would enable 
them to secure gainful employment, and as would be necessary for their 
health, safety, and well-being. 

(b) The center shall provide: 

(1) Job counseling programs specifically designed for displaced homemak- 
ers entering the job market, taking into consideration their previous 
absence from the job market, and their lack of recent paid work 
experience, and taking into account and building upon the skills and 
experience possessed by the displaced homemaker; 

(2) Job training and job placement services to train and place displaced 
homemakers for and into available jobs in the public and private 
sectors; 

(3) Health education and counseling services with respect to general 
principles of preventive health care, including but not limited to 
family health care, nutrition education, and the selection of physi- 
cians and health care services; 

(4) Financial management services with information and assistance on all 
aspects of financial management including but not limited to insur- 
ance, taxes, estate and probate matters, mortgages, and loans; and 

(5) Educational services, including information services concerning avail- 
able secondary and post-secondary education programs beneficial to 
displaced homemakers seeking employment; and information services 
with respect to all employment in the public or private sectors, 
education, health, public assistance, and unemployment assistance 
programs. (1979, c. 1016, s. 2.) 


§ 143B-394.9. Rules and regulations; evaluation. 


(a) The Department shall, upon recommendations by the Council, promul- 
gate rules and regulations concerning the eligibility of persons for the services 
of the center and governing the granting of any stipends to be provided. 

(b) The Council shall require the director and staff of the center to evaluate 
the effectiveness of the job training, placement, and service components of the 
center. The evaluation shall include the number of persons trained, the 
number of persons placed in employment, follow-up data on such persons, the 
number of persons served by the various service programs, and the cost 
effectiveness of each component of the center. (1979, c. 1016, s. 2.) 


§ 143B-394.10. North Carolina Fund for Displaced Home- 
makers. 

(a) There is established in the Department of Administration the North 

Carolina Fund for Displaced Homemakers. The Fund shall be administered by 
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the North Carolina Council for Women in accordance with Article 1 of Chapter 
143 of the General Statutes and shall be used to make grants to programs for 
displaced homemakers. The Council shall make quarterly grants to each 
eligible program. Grants shall be awarded according to criteria established by 
the Council. No more than ten percent (10%) of these funds shall be used for 
administrative costs by the Council. In order to be eligible to receive grant 
funds under this section, a displaced homemaker program shall fulfill all of the 
criteria established by the Council. The Council shall report annually to the 
Joint Legislative Commission on Governmental Operations on the revenues 
credited to the Fund, the programs receiving grants from the Fund, the success 
of those programs, and the costs associated with administering the Fund. 

(b) The Department, upon recommendations by the Council, shall adopt 
rules to implement the North Carolina Fund for Displaced Homemakers. 
(1998-219, s. 1.) 


Editor’s Note. — Session Laws 1998-219, s. and applicable to final actions for divorce filed 
4, made this section effective December 1, 1998, on and after that date. 


§§ 143B-394.11 through 143B-394.14: Reserved for future codifica- 


tion purposes. 


Part 10C. Domestic Violence Commission. 


§ 143B-394.15. Commission established; purpose; mem- 
bership; transaction of business. 


(a) Establishment. — There is established the Domestic Violence Commis- 
sion. The Commission shall be located within the Department of Administra- 
tion for organizational, budgetary, and administrative purposes. 

(b) Purpose. — The purpose of the Commission is to (i) assess statewide 
needs related to domestic violence, (ii) assure that necessary services, policies, 
and programs are provided to those in need, and (111) coordinate and collabo- 
rate with the North Carolina Council For Women in strengthening the existing 
domestic violence programs which have been established pursuant to G.S. 
50B-9 and are funded through the Domestic Violence Center Fund and in 
establishing new domestic violence programs. : ay 

(c) Membership. — The Commission shall consist of 39 members, who 
reflect the geographic and cultural regions of the State, as follows: 

(1) Nine persons appointed by the Governor, one of whom is a clerk of 
superior court; one of whom is an academician who is knowledgeable 
about domestic violence trends and treatment; one of whom is a 
member of the medical community; one of whom is a United States 
Attorney for the State of North Carolina or that person’s designee; one 
of whom is a member of the North Carolina Bar Association who has 
studied domestic violence issues; one of whom is a representative of a 
victims’ service program eligible for funding by the Governor’s Crime 
Commission or the North Carolina Council for Women; one of whom is 
a member of the North Carolina Coalition Against Domestic Violence; 
one of whom is a former victim of domestic violence; and one of whom 
is a member of the public at large. 

(2) Nine persons appointed by the General Assembly, upon recommenda- 
tion of the President Pro Tempore of the Senate, one of whom is a 
member of the Senate; one of whom is a district court judge; one of 
whom is a district attorney or assistant district attorney; one of whom 
is a representative of the law enforcement community with special- 
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ized knowledge of domestic violence issues; one of whom is a county 
manager; one of whom is a representative of a community legal 
services agency who works with domestic violence victims; one of 
whom is a representative of the linguistic and cultural minority 
communities; one of whom is a representative of a victims’ service 
program eligible for funding by the Governor’s Crime Commission or 
the North Carolina Council for Women; and one of whom is a member 
of the public at large. 

(3) Nine persons appointed by the General Assembly, upon recommenda- 
tion of the Speaker of the House of Representatives, one of whom is a 
member of the House of Representatives; one of whom is a magistrate; 
one of whom is a member of the business community; one of whom is 
a district court judge; one of whom is a representative of a victims’ 
service program eligible for funding by the Governor’s Crime Com- 
mission or the North Carolina Council for Women; one of whom is a 
representative of the law enforcement community with specialized 
knowledge of domestic violence issues; one of whom provides offender 
treatment and is approved by the North Carolina Council for Women; 
one of whom is a representative of the linguistic and cultural minority 
communities; and one of whom is a public member. 

(4) The following persons or their designees, ex officio: 

. The Governor. 

. The Lieutenant Governor. 

. The Attorney General. 

. The Secretary of the Department of Administration. 

The Secretary of the Department of Crime Control and Public 

Safety. 

The Superintendent of Public Instruction. 

. The Secretary of the Department of Correction. 

. The Secretary of the Department of Health and Human Services. 

The Director of the Office of State Personnel. 
The Executive Director of the North Carolina Council for Women. 

. The Director of the Institute of Government. 

l. The Chairman of the Governor’s Crime Commission. 

(d) Terms. — Members shall serve for two-year terms, with no prohibition 
against being reappointed, except initial appointments shall be for terms as 
follows: 

(1) The Governor shall initially appoint five members for terms of two 
years and four members for terms of three years. 

(2) The President Pro Tempore of the Senate shall initially appoint five 
members for terms of two years and four members for terms of three 
years. 

(3) The Speaker of the House of Representatives shall initially appoint 
five members for terms of two years and four members for terms of 
three years. 

Initial terms shall commence on September 1, 1999. 

(e) Chair. — The chair shall be appointed biennially by the Governor from 
among the membership of the Commission. The initial term shall commence on 
September 1, 1999. 

(f) Vacancies. — A vacancy on the Commission or as chair of the Commission 
resulting from the resignation of a member or otherwise shall be filled in the 
same manner in which the original appointment was made, and the term shall 
be for the balance of the unexpired term. 

(g) Compensation. — The Commission members shall receive no salary as a 
result of serving on the Commission but shall receive per diem, subsistence, 
and travel expenses in accordance with the provisions of G.S. 120-3.1, 138-5, 


com 
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and 138-6, as applicable. When approved by the Commission, members may be 
reimbursed for subsistence and travel expenses in excess of the statutory 
amount. 

(h) Removal. — Members may be removed in accordance with G.S. 143B-13 
as if that section applied to this Article. 

(i) Meetings. — The chair shall convene the Commission. Meetings shall be 
held as often as necessary, but not less than four times a year. 

(j) Quorum. — A majority of the members of the Commission shall consti- 
tute a quorum for the transaction of business. The affirmative vote of a 
majority of the members present at meetings of the Commission shall be 
necessary for action to be taken by the Commission. 

(k) Office Space. — The Department of Administration shall provide office 
space in Raleigh for use as offices by the Domestic Violence Commission, and 
the Department of Administration shall receive no reimbursement from the 
Commission for the use of the property during the life of the Commission. 

(1) Staffing. — The Secretary of the Department of Administration shall be 
responsible for staffing the Commission. To that end, the Secretary shall, at a 
minimum, assign an employee to serve as a Deputy Director within the North 
Carolina Council for Women whose primary duties shall be to staff the 
Commission. The person assigned as Deputy Director shall have the education, 
experience, and any other qualifications necessary for the position. (1999-237, 
s.24.2(b): 2001-4 240eoe (78) 


Editor’s Note. — Session Laws 2001-424, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2001-424, s. 7.7, effective July 1, 2001, added 
‘Current Operations and Capital Improve- subsection (J). 
ments Appropriations Act of 2001.’” 

Session Laws 2001-424, s. 365 is a 
severability clause. 


§ 143B-394.16. Powers and duties of the Commission; re- 
ports. 


(a) Powers and Duties. — The Commission shall have the following powers 
and duties: 

(1) As recommended in the January 15, 1999, final report of the Gover- 
nor’s Task Force on Domestic Violence, to develop and recommend to 
the General Assembly the “Safe Families Act” and to promote ade- 
quate funding to promote victim safety and accountability of perpe- 
trators. 

(2) To develop and recommend domestic violence training initiatives for 
law enforcement and judicial personnel and for all persons who 
provide treatment and services to domestic violence victims. 

(3) To develop training initiatives for and make recommendations and 
provide information and advice to State agencies in the areas of child 
protection, education, employer/employee relations, criminal justice, 
and subsidized housing. 

(4) To provide information and advice to any private entities that request 
assistance in providing services and support to domestic violence 
victims. 

(5) To design, coordinate, and oversee a statewide public awareness 
campaign. 

(6) To design and coordinate improved data collection efforts for domestic 
violence crimes and acts in the State. 

(7) To research, develop, and recommend proposals of how best to meet 
the needs of domestic violence victims and to prevent domestic 
violence in the State. 
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(b) Report. — The Commission shall report its findings and recommenda- 
tions, including any legislative or administrative proposals, to the General 
Assembly no later than April 1 each year. (1999-237, s. 24.2(b).) 


Editor’s Note. — Session Laws 1999-237, s. 
1.1, provides: “This act shall be known as the 
‘Current Operations and Capital Improvement 
Appropriations Act of 1999’.” 

Session Laws 1999-237, s. 24.2(c), provides 
that if it recommends the adoption in North 
Carolina of a “Safe Families Act,” the Domestic 
Violence Commission is to report a legislative 
proposal to the General Assembly on or before 


Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 


April 1, 2000. severability clause. 


Part 11. North Carolina Manpower Council. 


§§ 143B-395, 143B-396: Repealed by Session Laws 1977, c. 771, s. 14. 


Cross References. — As to the State Job 
Training Coordinating Council in the Depart- 


ment of Natural Resources and Community 
Development, see § 143B-438.4. 


Part 12. Standardization Committee. 
§§ 143B-397, 143B-398: Repealed by Session Laws 1983, c. 717, s. 81. 
Part 13. Veterans’ Affairs Commission. 


§ 143B-399. Veterans’ Affairs Commission — creation, 
powers and duties. 


There is hereby created the Veterans’ Affairs Commission of the Department 
of Administration. The Veterans’ Affairs Commission shall have the following 
functions and duties: 

(1) To advise the Governor on matters relating to the affairs of veterans in 
North Carolina; 

(2) To maintain a continuing review of the operation and budgeting of 
existing programs for veterans and their dependents in the State and 
to make any recommendations to the Governor for improvements and 
additions to such matters to which the Governor shall give due 
consideration; 

(3) To serve collectively as a liaison between the Division of Veterans 
Affairs and the veterans organizations represented on the Commis- 
sion; 

(4) To promulgate rules and regulations concerning the awarding of 
scholarships for children of North Carolina veterans as provided by 
Article 4 of Chapter 165 of the General Statutes of North Carolina. 
The Commission shall make rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the State 
Board of Veterans’ Affairs shall remain in full force and effect unless 
and until repealed or superseded by action of the Veterans Affairs 
Commission. All rules and regulations adopted by the Commission 
shall be enforced by the Division of Veterans’ Affairs; 
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(4a) To promulgate rules concerning the awarding of the North Carolina 
Services Medal to all veterans who have served in any period of war 
as defined ‘in 38 U.S.C. § 101. The award shall be self-financing; those 
who wish to be awarded the medal shall pay a fee to cover the 
expenses of producing the medal and awarding the medal. All rules 
adopted by the Commission with respect to the North Carolina 
Services Medal shall be implemented and enforced by the Division of 
Veterans’ Affairs; and 

(5) To advise the Governor on any matter the Governor may refer to it. 
(1973, c. 620, s. 7; 1977, c. 70, ss. 24, 25, 27; c. 622; 1991 (Reg. Sess., 
1992), c. 998, s. 1; 1993, c. 553, s. 47.) 


Editor’s Note. — This section was formerly 
§ 143B-252. It was recodified as § 143B-399 by 
Session Laws 1977, c. 70. 


§ 143B-400. Veterans’ Affairs Commission — members; se- 
lection; quorum; compensation. 


The Veterans’ Affairs Commission of the Department of Administration shall 
consist of one voting member from each congressional district, all of whom 
shall be veterans, appointed by the Governor for four-year terms. In making 
these appointments, the Governor shall insure that both major political parties 
will be continuously represented on the Veterans’ Affairs Commission. 

The initial members of the Commission shall be the appointed members of 
the current Veterans’ Affairs Commission who shall serve for the remainder of 
their current terms and six additional members appointed by the Governor for 
terms expiring June 30, 1981. Thereafter, all members shall be appointed for 
terms of four years. Any appointment to fill a vacancy on the Commission 
created by the resignation, dismissal, death or disability of a member shall be 
for the balance of the unexpired term. The Governor shall have the power to 
aay any member of the Commission in accordance with provisions of G.S. 
143B-13. 

In the event that more than 11 congressional districts are established in the 
State, the Governor shall on July 1 following the establishment of such 
additional congressional districts appoint a member of the Commission from 
that congressional district. If on July 1, 1977, or at any time thereafter due to 
congressional redistricting, two or more members of the Veterans’ Affairs 
Commission shall reside in the same congressional district then such members 
shall continue to serve as members of the Commission for a period equal to the 
remainder of their current terms on the Commission provided that upon the 
expiration of said term or terms the Governor shall fill such vacancy or 
vacancies in such a manner as to insure that as expeditiously as possible there 
is one member of the Veterans’ Affairs Commission who is a resident of each 
congressional district in the State. 

The Governor shall designate from the membership of the Commission a 
chairman and vice-chairman of the Commission who shall serve at the 
pleasure of the Governor. The Secretary of the Department of Administration 
or his designee shall serve as secretary of the Commission. 

Members of the Commission shall receive per diem and necessary travel and 
subsistence expenses in accordance with provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

The Veterans’ Affairs Commission shall meet at least twice a year and may 
hold special meetings at any time or place within the State at the call of the 
chairman, at the call of the Secretary of the Department of Administration or 
upon the written request of at least six members. 
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All clerical and other services required by the Commission shall be provided 
by the Secretary of the Department of Administration. (1973, c. 620, s. 8; 1977, 
er TO ipei24) 26,727 srenG3'fysid.) 


Editor’s Note. — This section was formerly 
§ 143B-253. It was recodified as § 143B-400 by 
Session Laws 1977, c. 70. 


§ 143B-401. Veterans’ Affairs Commission Advisory Com- 
mittee — members; compensation. 


The department commander or official head of each veterans’ organization 
which has been chartered by an act of the United States Congress and which 
is legally constituted and operating in this State pursuant to said charter shall 
constitute an Advisory Committee to the Veterans’ Affairs Commission. Mem- 
bers of the Veterans’ Affairs Commission Advisory Committee shall receive per 
diem and necessary travel and subsistence expenses in accordance with the 
provisions of G.S. 138-5. (1977, c. 637, s. 3.) 


Part 14. Advocacy Council for the Handicapped. 
§§ 143B-402, 143B-403: Repealed by Session Laws 1979, c. 575, s. 1. 


Part 14A. Governor’s Advocacy Council for Persons with 
Disabilities. 


§ 143B-403.1. Governor’s Advocacy Council for Persons 
with Disabilities — creation; powers and du- 
ties. 


There is hereby created the Governor’s Advocacy Council for Persons with 
Disabilities of the Department of Administration. The Council shall have the 
following functions and duties: 

(1) To provide for a statewide protection and advocacy program in 
accordance with the Developmental Disabilities Assistance and Bill of 
Rights Act, 42 U.S.C. § 6000, et seq., and Public Law 99-319, as 
amended, the Protection and Advocacy for the Mentally Il] Act of 1988. 
In accordance with this Act, the Council shall, among other things, 
investigate complaints made by or on behalf of incompetent develop- 
mentally or mentally disabled persons who reside in facilities for the 
developmentally or mentally disabled who have no legal guardian or 
whose guardian is the State or a State designee. Where such a 
complaint is made to the Council, the Council shall have access to the 
individual who is the subject of the complaint, and to the records of 
such individual; provided that an allegedly incompetent client who 
has no guardian who, in the opinion of the facility director, is 
competent shall have the opportunity prior to disclosure to deny 
access to his individual records by making a specific objection to 
disclosure to the Council. The Council shall keep client information 
confidential in accordance with 42 U.S.C. § 6000 and implementing 
rules and regulations, including 45 C.F.R. Part 1386. The Council’s 
authority under this subdivision shall override any contrary provi- 
sions of State law and shall apply as long as the Council is designated 
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by the Governor as the Protection and Advocacy Agency under 42 
U.S.C. § 6000. i 

(2) To pursue legal, administrative, or other appropriate remedies to 
insure the protection of the rights of all developmentally, mentally, 
physically, emotionally and otherwise disabled persons who are re- 
ceiving treatment, services, or habilitation from any State, local, or 
area program; 

(3) To review and recommend changes in all laws, rules, regulations, 
programs and policies of this State or any agency or subdivision 
thereof to insure the rights of the developmentally, mentally, physi- 
cally, emotionally and otherwise disabled persons are safeguarded; 

(4) To investigate complaints concerning the violation of the rights of the 
developmentally, mentally, physically, emotionally and otherwise dis- 
abled persons and to take appropriate action; 

(5) To contract with public agencies or private nonprofit corporations to 
fulfill any of the functions and duties provided for in subdivisions (2) 
and (6) and government funded programs; 

(6) To aid and assist local advocacy program and the advocacy programs 
in mental retardation centers, psychiatric hospitals, youth develop- 
ment centers, and alcoholic rehabilitation centers; 

(7) To perform such other functions as are necessary to protect the rights 
of the developmentally, mentally, physically, emotionally and other- 
wise disabled or as may be assigned by the Secretary of Administra- 
tion; 

(8) To advise and assist the Department of Administration on the continu- 
ing program to promote the employment of the physically, mentally, 
emotionally, and otherwise handicapped citizens of North Carolina by 
creating statewide interest in the rehabilitation and employment of 
the handicapped, and by obtaining and maintaining cooperation with 
all public and private groups and individuals in this field; 

(9) To work in close cooperation with the President’s Committee on the 
Employment of People with Disabilities to carry out more effectively 
the purpose of Article 29A of Chapter 143 of the General Statutes, and 
with State and federal agencies having responsibilities for employ- 
ment and rehabilitation of the handicapped; 

(10) To promote and encourage the holding of appropriate ceremonies 
throughout the State during the “National Disability Employment 
Awareness Month,” the purpose of which ceremony shall be to enlist 
public support for interest in the employment of the developmentally, 
mentally, physically, emotionally and otherwise disabled; and 

(10a) To initiate public awareness projects and to make recommendations 
to the Governor concerning broad policies pertaining to rehabilitation 
for disabled persons; 

(11) The Council shall advise the Secretary of Administration upon any 
matter the Secretary may refer to it. (1977, c. 822, s. 1; 1979, c. 575; 
1983 (Reg. Sess., 1984), c. 995, s. 20; 1985, c. 307; 1989, c. 121, s. 1; 
2001-95, s. 5.) 


Effect of Amendments. — Session Laws tuted “youth development center” for “training 
2001-95, s. 5, effective May 18, 2001, substi- school” in subdivision (6). 


OPINIONS OF ATTORNEY GENERAL 


Minor Free to Consult Advocate. — For ically designated the Governor’s Advocacy 
complaints about the conditions of treatment in Council for Persons with Disabilities to perform 
a 24-hour facility, the General Assembly specif: such a function. There is no inclusion of the 
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legally responsible person in this statute as is Attorney General to C. Robin Britt, Sr., Secre- 
found in the statute dealing with minor pa-_ tary, Department of Human Resources, — 
tients and attorney consultations; thus the mi- N.C.A.G. — (December 20, 1995). 

nor is free to consult an advocate. See opinion of 


§ 143B-403.2. Governor’s Advocacy Council for Persons 
with Disabilities — members; selection; quo- 
rum; compensation. 


(a) The Governor’s Advocacy Council for Persons with Disabilities of the 
p epacanent of Administration shall consist of 21 members, appointed as 

ollows: 

(1) Seven members appointed by the Governor; 

(2) Seven members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate; 

(3) Seven members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives. 

(b) Of the members appointed to the Council, at least 12 shall be disabled 
persons or family members of disabled persons, with representation as follows: 

(1) One representative of persons associated with substance abuse, one 
representative of persons with sensory impairment, one representa- 
tive of persons with physical disabilities, one person who shall serve 
as Chair of the Protection and Advocacy for the Mentally I] Advisory 
Committee of the Governor’s Advocacy Council for Persons with 
Disabilities, to be appointed by the Governor; 

(2) One representative of persons with mental retardation, one represen- 
tative of persons with developmental disabilities, one representative 
of persons with mental illness and one representative of persons with 
sensory impairment, to be appointed upon recommendation of the 
President of the Senate; and 

(3) One representative of persons with mental retardation, one represen- 
tative of persons with developmental disabilities, one representative 
of persons with mental illness, and one representative of persons with 
physical disabilities, to be appointed upon recommendation of the 
Speaker of the House of Representatives. 

Appointments to the Council under the provisions of this subsection shall be 
made after consultation with and consideration of recommendations from 
statewide advocacy and membership organizations associated with persons 
covered by the federal Developmental Disabilities Assistance and Bill of Rights 
and the Protection and Advocacy for Mentally Ill Individuals Act. 

(c) Members appointed to fit the representative categories shall be initially 
appointed as terms expire and as vacancies occur, until all categories are filled. 
Vacancies in appointments made by the General Assembly shall be filled in 
accordance with G.S. 120-122. An administrator in any branch of State 
government that delivers services to persons with disabilities is not eligible for 
membership on the Council. 

(d) The initial term for three of the members appointed by the Governor 
shall be two years. The initial term for the remaining members appointed by 
the Governor shall be four years. At the end of the respective terms of office of 
the initial members of the Council, the appointment of all members shall be for 
terms of four years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death, or disability of a member shall be filled within 60 days after 
the date on which the vacancy occurs and shall be for the balance of the 
unexpired term. The initial members appointed by the General Assembly shall 
serve for terms to expire June 30, 1993. Subsequently, members appointed by 
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the General Assembly shall serve two-year terms beginning July 1, 1993, and 
biennially thereafter. , 

The Governor may remove any member of the Council appointed by the 
Governor. 

The Governor shall designate one member of the Council to serve as chair 
and one member to serve as vice-chair. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Administration. (1977, c. 822, s. 1; 1979, c. 575; 1981 (Reg. 
Sess., 1982), c/ 1191;'ss. 23, 23'1; 1989, c. 121,'s: 1; 1991, -¢. 608;"s;1; 1995, c. 
490, s. 38.) 


Part 15. North Carolina State Commission of Indian Affairs. 


§ 143B-404. North Carolina State Commission of Indian 
Affairs — creation; name. 


There is hereby created and established the North Carolina State Commis- 
sion of Indian Affairs. The Commission shall be administered under the 
direction and supervision of the Department of Administration pursuant to 
G.S. 143A-6(b) and (c). (1977, c. 849, s. 1; 1977, 2nd Sess., c. 1189.) 


§ 148B-405. North Carolina State Commission of Indian 
Affairs — purposes for creation. 


The purposes of the Commission shall be The purposes of the Commission 
shall be as follows: 

(1) To deal fairly and effectively with Indian affairs. 

(2) To bring local, State, and federal resources into focus for the imple- 
mentation or continuation of meaningful programs for Indian citizens 
of the State of North Carolina. 

(3) To provide aid and protection for Indians as needs are demonstrated; 
to prevent undue hardships. 

(4) To hold land in trust for the benefit of State-recognized Indian tribes. 
This subdivision shall not apply to federally recognized Indian tribes. 

(5) To assist Indian communities in social and economic development. 

(6) To promote recognition of and the right of Indians to pursue cultural 
and religious traditions considered by them to be sacred and mean- 
ingful to Native Americans. (1977, c. 849, s. 1; 1977, 2nd Sess., c. 1189; 
2001-344, s. 1.) 


Editor’s Note. — Session Laws 2001-344, s. Effect of Amendments. — Session Laws 
1 amended this section in the coded bill draft- 2001-344, s. 1, effective August 3, 2001, added 
ing format prescribed by § 120-20.1. In adding the introductory language; inserted the subdi- 
new introductory language, the amendment vision designations; inserted subdivision (4); 
failed to delete preexisting introductory lan- and made related changes. 
guage. The introductory language has been set 
out in the form above as directed by the Revisor 
of Statutes. 
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§ 143B-406. North Carolina State Commission of Indian 
Affairs — duties; use of funds. 


(a) The Commission shall have the following duties: 
(1) To study, consider, accumulate, compile, assemble and disseminate 
information on any aspect of Indian affairs. 
(2) To investigate relief needs of Indians of North Carolina and to provide 


technical assistance in the preparation of plans for the alleviation of 
such needs. 


(3) To confer with appropriate officials of local, State and federal govern- 


ments and agencies of these governments, and with such congres- 
~sional committees that may be concerned with Indian affairs to 
encourage and implement coordination of applicable resources to 
meet the needs of Indians in North Carolina. 


(4) To cooperate with and secure the assistance of the local, State and 


federal governments or any agencies thereof in formulating any such 
programs, and to coordinate such programs with any programs 
regarding Indian affairs adopted or planned by the federal govern- 
ment to the end that the State Commission of Indian Affairs secure 
~ the full benefit of such programs. 


(5) To act as trustee for any interest in real property that may be 


transferred to the Commission for the benefit of State-recognized 
Indian tribes in accordance with a trust agreement approved by the 
Commission. The Commission shall not hold any interest in real 
property for the benefit of federally recognized Indian tribes. 


(6) To review all proposed or pending State legislation and amendments to 


existing State legislation affecting Indians in North Carolina. 


(7) To conduct public hearings on matters relating to Indian affairs and to 


subpoena any information or documents deemed necessary by the 


Commission. 


(8) To study the existing status of recognition of all Indian groups, tribes 
and communities presently existing in the State of North Carolina. 

(9) To establish appropriate procedures to provide for legal recognition by 
the State of presently unrecognized groups. 

(10) To provide for official State recognition by the Commission of such 


OUDpS. 


p 
(11) To initiate procedures for their recognition by the federal govern- 


ment. 


(b) The Commission may adopt rules to implement the provisions of 
subdivision (a)(5) of this section. (1977, c. 849, s. 1; 1977, 2nd Sess., c. 1189; 


2001-344, s. 2.) 


Effect of Amendments. — Session Laws 
2001-344, s. 2, effective August 3, 2001, in- 
serted the subsection (a) designation, and at 
the beginning of subsection (a) substituted “The 
Commission shall have the following duties:” 
for “It shall be the duty of the Commission’; 


inserted subdivision (a)(5); added subdivision 
(b); and made stylistic changes throughout. 

Legal Periodicals. — For an article on 
criminal jurisdiction on the North Carolina 
Cherokee Indian reservation, see 24 Wake For- 
est L. Rev. 335 (1989). 


OPINIONS OF ATTORNEY GENERAL 


Actions by local units of government 
purporting to “recognize” Indian groups 
as Indian tribes have no binding impact 
on the Commission with regard to its statu- 
tory duties or its process for official State rec- 
ognition of Indian tribes; however, a county 


may adopt such a resolution to urge the State to 
grant such recognition. See opinion of Attorney 
General to Mr. R. Glen Peterson General Coun- 
sel North Carolina Department of Administra- 
tion, 1998 N.C.A.G. 42 (10/15/98). 
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§ 143B-407. North Carolina State Commission of Indian 
Affairs — membership; term of office; chair- 
man; compensation. 


(a) The State Commission of Indian Affairs shall consist of two persons 
appointed by the General Assembly, the Secretary of Health and Human 
Services, the Director of the State Employment Security Commission, the 
Secretary of Administration, the Secretary of Environment. and Natural 
Resources, the Commissioner of Labor or their designees and 20 representa- 
tives of the Indian community. These Indian members shall be selected by 
tribal or community consent from the Indian groups that are recognized by the 
State of North Carolina and are principally geographically located as follows: 
the Coharie of Sampson and Harnett Counties; the Eastern Band of Chero- 
kees; the Haliwa Saponi of Halifax, Warren, and adjoining counties; the 
Lumbees of Robeson, Hoke and Scotland Counties; the Meherrin of Hertford 
County; the Waccamaw-Siouan from Columbus and Bladen Counties; the 
Indians of Person County; and the Native Americans located in Cumberland, 
Guilford, Johnston, Mecklenburg, Orange, and Wake Counties. The Coharie 
shall have two members; the Eastern Band of Cherokees, two; the Haliwa 
Saponi, two; the Lumbees, three; the Meherrin, one; the Waccamaw-Siouan, 
two; the Indians of Person County, one; the Cumberland County Association for 
Indian People, two; the Guilford Native Americans, two; the Metrolina Native 
Americans, two; the Triangle Native American Society, one. Of the two 
appointments made by the General Assembly, one shall be made upon the 
recommendation of the Speaker, and one shall be made upon recommendation 
of the President Pro Tempore of the Senate. Appointments by the General 
Assembly shall be made in accordance with G.S. 120-121 and vacancies shall 
be filled in accordance with G.S. 120-122. 

(b) Members serving by virtue of their office within State government shall 
serve so long as they hold that office. Members representing Indian tribes and 
groups shall be elected by the tribe or group concerned and shall serve for 
three-year terms except that at the first election of Commission members by 
tribes and groups one member from each tribe or group shall be elected to a 
one-year term, one member from each tribe or group to a two-year term, and 
one member from the Lumbees to a three-year term. The initial appointment 
from the Indians of Person County shall expire on June 30, 1999. The initial 
appointment from the Triangle Native American Society shall expire June 30, 
2003. Thereafter, all Commission members will be elected to three-year terms. 
All members shall hold their offices until their successors are appointed and 
qualified. Vacancies occurring on the Commission shall be filled by the tribal 
council or governing body concerned. Any member appointed to fill a vacancy 
shall be appointed for the remainder of the term of the member causing the 
vacancy. The Governor shall appoint a chairman of the Commission from 
among the Indian members of the Commission, subject to ratification by the 
full Commission. The initial appointments by the General Assembly shall 
expire on June 30, 1983. Thereafter, successors shall serve for terms of two 
years. 

(c) Commission members who are seated by virtue of their office within the 
State government shall be compensated at the rate specified in G.S. 138-6. 
Commission members who are members of the General Assembly shall be 
compensated at the rate specified in G.S. 120-3.1. Indian members of the 
commission shall be compensated at the rate specified in G.S. 138-5. (1977, c. 
171, 8. 4; c. 849, s. 1; 1977, 2nd Sess., c. 1189; 1981, c. 47, s. 5; 1981 (Reg. Sess., 
1982), c. 1191, ss. 74, 76; 1989, c. 727, s. 218(149); 1991, c. 467, s. 1; 1995, c. 


490, s. 27; 1997-147, s. 2; 1997-293, s. 2; 1997-443, ss. 11A.118(a), 11A.119(a); 
2001-318, s. 1.) 
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Cross References. — As to collaboration 
between Division of Social Services and Com- 
mission of Indian Affairs on Indian child wel- 
fare issues, see § 143B-139.5A. 

Editor’s Note. — Session Laws 1981, c. 47, 
which amended this section, in s. 7, provided: 
“When the Speaker, President of the Senate, or 
Lieutenant Governor has designated a person 
to serve in his place as permitted by this act, 
that person shall be compensated in accordance 
with G.S. 120-3.1 if a member of the General 
Assembly, in accordance with G.S. 138-6 if a 
State officer or employee, and in accordance 


ART. 9. ADMINISTRATION 


§143B-411 


member of the General Assembly so designated 
may not receive per diem if the Speaker, Pres- 
ident of the Senate or Lieutenant Governor 
may not receive per diem.” 

Effect of Amendments. — Session Laws 
2001-318, s. 1, effective July 28, 2001, in sub- 
section (a), substituted “20 representatives” for 
“19 representatives” in the first sentence, in- 
serted references to Johnston, Orange, and 
Wake Counties at the end of the third sentence, 
and inserted “the Triangle Native American 
Society, one” at the end of the fourth sentence; 
and inserted the fourth sentence of subsection 


with G.S. 138-5 in any other case, except thata (b). 


§ 1438B-408. North Carolina State Commission of Indian 
Affairs — meetings; quorum; proxy vote. 


(a) The Commission shall meet quarterly, and at any other such time that it 
shall deem necessary. Meetings may be called by the chairman or by a petition 
signed by a majority of the members of the Commission. Ten days’ notice shall 
be given in writing prior to the meeting date. 

(b) Simple majority of the Indian members of the Commission must be 
present to constitute a quorum. 

(c) Proxy vote shall not be permitted. (1977, c. 849, s. 1; 1977, 2nd Sess., c. 
1189.) 


§ 143B-409. North Carolina State Commission of Indian 
Affairs — reports. 


The Commission shall prepare a written annual report giving an account of 
its proceedings, transactions, findings, and recommendations. This report 
shall be submitted to the Governor and the legislature. The report will become 
a matter of public record and will be maintained in the State Historical 
Archives. It may also be furnished to such other persons or agencies as the 
Commission may deem proper. (1977, c. 849, s. 1; 1977, 2nd Sess., c. 1189.) 


Editor’s Note. — Session Laws 1977, c. 849, 
contained two identical sections, numbered 


$§ 143B-400.6 and 143B-400.9, which have 
been codified above as § 143B-409. 


§ 143B-410. North Carolina State Commission of Indian 
Affairs — fiscal records; clerical staff. 


Fiscal records shall be kept by the Secretary of Administration. The audit 
report will become a part of the annual report and will be submitted in 
accordance with the regulations governing preparation and submission of the 
annual report. (1977, c. 849, s. 1; 1977, 2nd Sess., c. 1189; 1983, c. 913, s. 41.) 


§ 143B-411. North Carolina State Commission of Indian 
Affairs — executive director; employees. 


The Commission may, subject to legislative or other funds that would accrue 
to the Commission, employ an executive director to carry out the day-to-day 
responsibilities and business of the Commission. The executive director shall 
serve at the pleasure of the Commission. The executive director, also subject to 
legislative or other funds that would accrue to the Commission, may hire 
additional staff and consultants to assist in the discharge of his responsibili- 


331 


§143B-411.1 CH. 143B. EXECUTIVE ORGANIZATION §143B-411.2 


ties, as determined by the Commission. The executive director shall not be a 
member of the Commission, and shall be of Indian descent. (1977, c. 849, s. 1; 
1977, 2nd Sess., c: 1189; 1991, c. 88, s. 1.) : 


Part 15A. North Carolina Advisory Council on the Eastern 
Band of the Cherokee. 


§ 143B-411.1. North Carolina Advisory Council on the 
Eastern Band of the Cherokee — creation; 
membership; terms of office. 


The North Carolina Advisory Council on the Eastern Band of the Cherokee 
is created in the Department of Administration. The Council shall consist of 16 
members and shall-include the following members: eight members shall be 
appointed by the Chief with the consent of the Tribal Council of the Eastern 
Band of the Cherokee; the Superintendent of Public Instruction or his 
designee; the Secretary of Administration or his designee; the Secretary of 
Health and Human Services or his designee; the Secretary of Environment and 
Natural Resources or his designee; the Attorney General or his designee; one 
member appointed by the Governor who shall be a representative of local 
government in Swain, Jackson, or Cherokee Counties; one legislator appointed 
by the Speaker of the House; and one legislator appointed by the President Pro 
Tempore of the Senate. Members serving by virtue of their office within State 
Government shall serve so long as they hold that office, except that the 
members appointed by the Speaker of the House and the President Pro 
Tempore of the Senate shall serve for two-year terms. Members appointed by 
the Chief shall serve at the pleasure of the Chief. Members appointed by the 
Governor shall serve a term of four years at the pleasure of the Governor. (1983 
(Reg. Sess., 1984), c. 1085, s. 1; 1989, c. 727, s. 218(150); 1997-443, ss. 
11A.118(a), 11A.119(a).) 


§ 143B-411.2. North Carolina Advisory Council on the 
Eastern Band of the Cherokee — purpose or 
creation; powers and duties. 


The purpose of the Council is to study on a continuing basis the relationship 
between the Eastern Band of the Cherokee and the State of North Carolina in 
order to resolve any matters of concern to the State or the Tribe. It shall be the 
duty of the Council: 

(1) Identify existing and potential conflicts between the State of North 
Carolina and the Eastern Band of Cherokee Indians; 

(2) Propose State and federal legislation and agreements between the 
State of North Carolina and the Cherokee Tribe to resolve existing 
and potential conflicts; 

(3) To study and make recommendations concerning any issue referred to 
the Council by any official of the Eastern Band of the Cherokee, the 
State of North Carolina, or the government of Haywood, Jackson, 
Swain, Graham, or Cherokee Counties. 

(4) Study other issues of mutual concern to the Eastern Band of the 
Cherokee; : 

(5) Make a report with recommendations as needed, but not less often 
than biannually to the Governor, the Chief of the Eastern Band of the 
Cherokee, the General Assembly, and the Tribal Council of the 
Eastern Band of the Cherokee. (1983 (Reg. Sess., 1984), c. 1085, s. 1.) 
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Legal Periodicals. — For an article on Cherokee Indian reservation, see 24 Wake For- 
criminal jurisdiction on the North Carolina est L. Rev. 335 (1989). 


§ 143B-411.3. North Carolina Advisory Council of the East- 
ern Band of the Cherokee — meetings; quo- 
rum; compensation; chairman. 


The Council shall meet at least quarterly or at the call of the chairman or a 
majority of the Council. A quorum shall consist of a majority of the Council. 
Designees of Council members serving by virtue of office shall be entitled to 
vote. The Chairman of the Council shall be elected from the membership. The 
selection of a member as chairman shall have no effect on the member’s voting 
privileges. Council members who are seated by virtue of their office within 
State government shall be compensated at the rate specified in G.S. 138-6. 
Council members who are members of the General Assembly shall be compen- 
sated at the rate specified in G.S. 120-31. Other Council members shall be 
Res io at the rate specified in G.S. 138-5. (1983 (Reg. Sess., 1984), c. 
1085, s. 1. 


§ 143B-411.4. North Carolina Advisory Council on the 
Eastern Band of the Cherokee — clerical and 
administrative support. 


All clerical and other services required by the Council shall be supplied by 
the Secretary of Administration. (1983 (Reg. Sess., 1984), c. 1085, s. 1.) 


Part 16. Governor’s Council on Employment of the 
Handicapped. 


§§ 1438B-412, 143B-413: Repealed by Session Laws 1979, c. 575, s. 1. 


Cross References. — As to powers and Editor’s Note. — The above sections were 
duties of the Governor’s Council on Employ- formerly §§ 143B-184 and 143B-185. They 
ment of the Handicapped, see also § 143-283.1 were rewritten and recodified in this Article by 
et seq. Session Laws 1977, c. 872, s. 2. 


Part 17. Governor’s Advocacy Council on Children and Youth. 


§ 143B-414. Governor’s Advocacy Council on Children 
and Youth — creation; powers and duties. 


There is hereby created the Governor’s Advocacy Council on Children and 
Youth of the Department of Administration. The Council shall have the 
following functions and duties: 

(1) To act as an advocate for children and youth within State and local 
governments, and with private agencies serving children and youth; 

(2) To provide assistance in the development and coordination of child 
advocacy systems at the regional and local levels within the State; 

(3) To perform a continuing review of existing programs of State govern- 
ment for children and youth and their families; 

(4) To, in cooperation with State, local or private agencies, identify needs 
of children and youth and their families that are not currently being 
met and recommend new programs or improvement of existing 
programs; 
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(5) To review any new programs affecting children and youth proposed by 
any State. agency and recommend changes to avoid duplication of 
services, to promote better planning, or otherwise to make more 
effective use of available resources; 

(6) To meet at least annually with the Governor and present a written 
report concerning the health and well-being of North Carolina’s 
children and the effectiveness of current programs and the need for 
new programs for children and youth; 

(7) To provide information to the general public and State, local and 
private agencies serving children and youth and their families con- 
cerning the activities and findings of the Council; and 

(8) To perform other advisory functions assigned by the Secretary of 
Administration or a legislative committee. (1973, c. 476, s. 180; 1977, 
c. 872, s. 6; 1981 (Reg. Sess., 1982), c. 1191, s. 138.) 


Editor’s Note. — This section was formerly 
§ 148B-186. It was rewritten and recodified in 
this Article by Session Laws 1977, c. 872, s. 6. 


§ 1438B-415. Governor’s Advocacy Council on Children 
and Youth — members; selection; quorum; 
compensation. 


(a) The Governor’s Advocacy Council on Children and Youth shall consist of 
19 members. The composition of the Council shall be as follows: two members 
appointed by the President Pro Tempore of the Senate from the membership of 
the Senate; two members selected by the Speaker of the House of Represen- 
tatives from the membership of the House of Representatives; 15 members 
appointed by the Governor. 

Of the members appointed by the Governor, at least one shall come from 
each congressional district in accordance with G.S. 147-12(3)b. 

In selecting the 15 members of the Council, the Governor shall select 11 
public-spirited adult citizens who have an interest in and knowledge of 
children and youth, persons who work with children or representatives of 
organizations concerned with problems of children and youth. The remaining 
four members to be appointed by the Governor shall consist of two youths of 
each sex who are 18 years of age or under at the time of their appointments. 

(b) The initial members of the Council shall be the members of the former 
Governor’s Advocacy Council on Children and Youth of the Department of 
Health and Human Services whose terms shall expire on the date they would 
have, had said Council of the Department of Health and Human Services not 
been transferred. At the end of the respective terms of office of the initial 
members of the Council, the appointment of all members shall be as provided 
in this section and for terms of four years and until their successors are 
appointed and qualify. Any appointment to fill a vacancy on the Council created 
by the resignation, death, dismissal, or disability of a member shall be for the 
balance of the unexpired term. 

(c) The Governor may remove any member of the Council appointed by the 
Governor. 

The Governor shall designate from the membership of the Council a 
chairman and a vice-chairman to serve at his pleasure. 

The Council shall meet at least quarterly and upon the call of the chairman 
or upon written request of at least nine members. 

The members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 


A majority of the Council shall constitute a quorum for the transaction of 
business. 
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(d) All clerical and other services required by the Council shall be supplied 
by the Secretary of Administration. (1973, c. 476, s. 181; 1977, c. 872, s. 6; 1981 
(Reg. Sess., 1982), c. 1191, s. 14; 1991, c. 739, s. 31; 1991 (Reg. Sess., 1992), c. 
1038, s. 21; 1997-443, s. 11A.118(a); 2001-486, s. 2.20.) 


Effect of Amendments. — Session Laws tuted “15” for “14” in the first and last para- 
2001-486, s. 2.20, effective December 16, 2001, graphs, and substituted “11” for “10” in the last 
in subsection (a), substituted “19 members” for _ paragraph. 

“18 members” in the first paragraph, substi- 


§ 1435-416. Governor’s Advocacy Council on Children 
and Youth — access to information. 


Unless otherwise prohibited by law, every State and local agency, depart- 
ment, board, commission, school, or corporation that supervises, administers, 
or otherwise directs programs or services for children and youth shall provide 
the Council with any requested information relating to such programs and 
services. (1977, c. 872, s. 6.) 


Part 18. North Carolina Internship Council. 


§ 143B-417. North Carolina Internship Council — cre- 
ation; powers and duties. 


There is hereby created the North Carolina Internship Council of the 
Department of Administration. The North Carolina Internship Council shall 
have the following functions and duties: 

(1) To determine the number of student interns to be allocated to each of 
the following offices or departments: 
a. Office of the Governor 
b. Department of Administration 
c. Department of Correction 
d. Department of Cultural Resources 
e. Department of Revenue 
f. Department of Transportation 
g. Department of Environment and Natural Resources 
h. Department of Commerce 
i. Department of Crime Control and Public Safety 
j. Department of Health and Human Services 
k. Office of the Lieutenant Governor 
l. Office of the Secretary of State 
m. Office of the State Auditor 
n. Office of the State Treasurer 
o. Department of Public Instruction 
p. Repealed by Session Laws 1985, c. 757, s. 162. 
q. Department of Agriculture and Consumer Services 
r. Department of Labor 
s. Department of Insurance 
t. Office of the Speaker of the House of Representatives 
u. Justices of the Supreme Court and Judges of the Court of Appeals 
v. Community Colleges System Office 
w. Office of State Personnel 
x. Office of the Senate President Pro Tempore 
y. Department of Juvenile Justice and Delinquency Prevention; 
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(2) To screen applications for student internships and select from these 
applications the recipients of student internships; and 
(3) To determine the appropriateness of proposals for projects for student - 
interns submitted by the offices and departments enumerated in © 
subdivision (1) of this section. (1977, c. 771, s. 4; c. 967; 1979, c. 783; 
1983.¢.°710; 1985; on 757, S162 1989Nce2727,5 si2tOtlLSdecteloleess 
7(21); 1989 (Reg. Sess., 1990), c. 900, s. 1; 1991 (Reg. Sess., 1992), c. 
O59. eg AD e993) wes 522, sie 7: 1997- 261, s. 104; 1997-443, ss. 
11A. 118(a), 11A.119(a); 1999-84, s. 25; 2000-137, s. 4(00).) . 


Effect of AS Nendo tot — Session Laws division (1) of this section” for (Ly and hulle .' 
2000-137, s. 4(00), effective July 20, 2000, minor stylistic changes. 
added subdivision (Wy; in 63) substituted “sub- 


§ 143B-418. North Carolina Internship Council — simone 
bers; selection; quorum; compensation; cleri- 
cal, etc., services. 


The North Carolina Internship Council shall consist of 17 members, includ- 
ing the Secretary of Administration or his designee, one member to be 
designated by and to serve at the pleasure of the President Pro Tempore of the 
Senate, one member to be designated by and to serve at the pleasure of the 
Speaker of the House of Representatives and the following 14 members to be 
appointed by the Governor to a two-year term commencing on July 1 of 
odd-numbered years: two representatives of community colleges; four repre- 
sentatives of The University of North Carolina system; two representatives of 
private colleges or universities; three representatives of colleges or universities 
with an enrollment of less than 5,000 students; and three former interns. 

At the end of the respective terms of office of the 14 members of the Council 
appointed by the Governor, the appointment of their successors shall be for 
terms of two years and until their successors are appointed and qualify. The 
Governor may remove any member appointed by the Governor. 

Any appointment to fill a vacancy on the Council created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Council shall meet at the call of the chairman or upon written request 
of at least five members. 

The Governor shall designate a member of the Council as chairman to serve 
at the pleasure of the Governor. 

Members of the Council shall receive per diem and necessary travel. and - 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by | 


me Sean. of Administration. (1977, c. 967; 1987, c. 564, s. 9; 1995, c. 490, 
S 


§ 143B-419. North Carolina Internship Council — commit- 
tees for screening applications. 


The North Carolina Internship Council may designate one representative 
from each office or department enumerated in G.S. 143B-417 to serve on a 
committee to assist pursuant to guidelines adopted by the Council, in the 
screening and selection of applicants for student internships. (1977, c. 967.) 
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Part 19. Jobs for Veterans Committee. 


§ 143B-420. Governor’s Jobs for Veterans Committee — 
creation; appointment, organization, etc.; du- 
ties. 


(a) There is hereby created and established in the North Carolina Depart- 
ment of Administration, Division of Veterans Affairs, a committee to be known 
as the Governor’s Jobs for Veterans Committee, with one member from each 
Congressional district, appointed by the Governor. Members of the Committee 
shall serve at the pleasure of the Governor. The Secretary of Administration, 
with the concurrence of the Governor, shall appoint a chairman to administer 
this Committee who shall be subject to the direction and supervision of the 
Secretary. The chairman shall serve at the pleasure of the Secretary. The 
chairman shall devote full time to his duties of office. 

(b) Subject to the general supervision of the Secretary, the duties of the 
chairman shall include but not be limited to the following: 

(1) Serving as a liaison between the Office of the Governor and all State 
agencies to insure that veterans receive the employment preference to 
which they are legally entitled and that such State agencies list 
available jobs with appropriate public employment services; 

(2) Evaluating existing programs designed to benefit veterans and sub- 
mitting reports and recommendations to the Governor and Secretary; 

(3) Developing and furthering favorable employer attitudes toward the 
employment of veterans by appropriate promulgation of information 
concerning veterans and the functions of the Committee; 

(4) Serving as a liaison between the Committee and communities 
throughout the State to the end that civic committees and volunteer 
groups are formed and utilized to promote the objectives of the 
Committee; 

(5) Assisting employers in properly designing affirmative action plans as 
they relate to handicapped and Vietnam-era veterans; 

(6) Serving as a liaison between veterans and State agencies on questions 
regarding the employment practices of such State agencies. (1977, c. 
1032; 1985, c. 479, s. 166.) 


Legal Periodicals. — For survey of 1977 
law on employment regulation, see 56 N.C.L. 
Rev. 854 (1978). 


§ 143B-421. Governor’s Jobs for Veterans Committee — 
authority to receive grants-in-aid. 


The Committee is hereby authorized to receive grants-in-aid from the 
federal government and charitable organizations for carrying out its duties. 
(1977, c. 1032.) 


Part 19A. Selective Service Registration. 


§ 143B-421.1. Selective Service registration. 


(a) A person who is required under 50 United States Code Appx. § 453 
(Military Selective Service Act) to present himself for and submit to registra- 
tion and fails to do so in accordance with any proclamation or any rule or 
regulation issued under this section, shall be ineligible for: 
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(1) Employment by or service for the State, or a political subdivision of the 
State, including all boards and commissions, departments, agencies, 
institutions, and instrumentalities. . 

(2) State-supported scholarships, programs for financial assistance for 
postsecondary education, or loans insured by any State agency, 
including educational assistance authorized under Article 23 of Chap- 
ter 116 of the General Statutes. 

(b) It shall be the duty of all persons or officials having charge of and 
authority over either the hiring of employees or granting of educational 
assistance, as described in this section, to adopt rules and regulations which 
shall require applicants to indicate on a form whether they are in compliance 
with the registration requirements described in subsection (a). Rules and 
regulations issued under the authority of this section shall provide that an 
applicant be given not less than 30 days after notification of a proposed finding 
of ineligibility for employment or benefits to provide the issuing official with 
information that he is in compliance with the registration requirements 
described in subsection (a). The issuing official may afford such person an 
opportunity for a hearing to establish his compliance or for any other purpose. 

(c) A person may not be denied a right, privilege, or benefit under State law 
by reason of failure to present himself for and submit to registration under 50 
US‘ C:S* Appr. 8) 4556 

(1) The requirement for the person to so register has terminated or 
become inapplicable to the person; and 

(2) The person shows by a preponderance of the evidence that the failure 
of the person to register was not a knowing and willful failure to 
register. (1989, c. 618.) 


Part 20. Public Officers and Employees Liability Insurance 
Commission. 


§§ 143B-422 through 143B-426.1: Recodified as §§ 58-27.20 through 


58-27.26 (now 58-32-1 through 58-32-30) by Session Laws 
1985, c. 666, s. 79. 


Part 21. Child and Family Services Interagency Committees. 


$$ 143B-426.2 through 143B-426.7A: Repealed by Session Laws 
1985 (Regular Session, 1986), c. 1028, s. 31. 


Part 22. North Carolina Agency for Public Telecommunications. 


§ 143B-426.8. Definitions. 


As used in this Part, except where the context clearly requires otherwise: 

(1) “Agency” means the North Carolina Agency for Public Telecommuni- 
cations. 

(2) “Board” means the Board of Public Telecommunications Commission- 
ers. 

(3) “Telecommunications” means any origination, creation, transmission, 
emission, storage-retrieval, or reception of signs, signals, writing, 
images and sounds, or intelligence of any nature, by wire, radio, 


oe optical or other electromagnetic systems. (1979, c. 900, s. 
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CASE NOTES 


Cited in Madison Cablevision, Inc. v. City of 
Morganton, 325 N.C. 634, 386 S.E.2d 200 
(1989). 


§ 143B-426.9. North Carolina Agency for Public Telecom- 
munications — Creation; membership; ap- 
-pointments, terms and vacancies; officers; 

meetings and quorum; compensation. 


The North Carolina Agency for Public Telecommunications is created. It is 
governed by the Board of Public Telecommunications Commissioners, com- 
posed of 27 members as follows: | 

(1) A Chairman appointed by, and serving at the pleasure of, the Gover- 
nor; 

(2) aay at-large members, appointed by the Governor from the general 
public; 

(3) Two members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives in accor- 
dance with G.S. 120-121; 

(4) Two members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121; 

(5) The Secretary of Administration, ex officio; 

(6) The Chairman of the Board of Trustees of The University of North 
Gerona Center for Public Television (if and when established), ex 
officio; 

(7) The Chairman of the State Board of Education, ex officio; 

(8) The Chairman of the OPEN/net Committee, ex officio, so long as such 
person is not a State employee; 

(9) The Chairman of the North Carolina Utilities Commission, ex officio; 

(10) The Director of the Public Staff of the North Carolina Utilities 
Commission, ex officio; 

(11) The Chairman of the Public Radio Advisory Committee of the North 
Carolina Agency for Public Telecommunications, ex officio; 

(12) The Superintendent of Public Instruction, ex officio; 

(13) The President of the University of North Carolina, ex officio; 

(14) The President of the Community Colleges System, ex officio; and 

(15) Two members ex officio who shall rotate from among the remaining 
heads of departments enumerated in G.S. 143A-11 or G.S. 143B-6, 
appointed by the Governor. 

The 10 at-large members shall serve for terms staggered as follows: four 
terms shall expire on June 30, 1980; and three terms shall expire on June 30, 
1982; and three terms shall expire on June 30, 1984. Thereafter, the members 
at large shall be appointed for full four-year terms and until their successors 
are appointed and qualified. In making appointments of members at large, the 
Governor shall seek to appoint persons from the various geographic areas of 
the State including both urban and rural areas; persons from various classi- 
fications as to sex, race, age, and handicapped persons; and persons who are 
representatives of the public broadcast, commercial broadcast, nonbroadcast 
distributive systems and private education communities of the State. 

The terms of the ex officio members are coterminous with their respective 
terms of office. In the event that any of the offices represented on the Board 
ceases to exist, the successor officer to the designated member shall become an 
ex officio member of the Board; if there shall be no successor, then the position 
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on the Board shall be filled by a member to be appointed by the Governor from 
the general public. The ex officio members shall have the right to vote. 

The initial members appointed to the Board by the General Assembly shall 
serve for terms expiring June 30, 1983. Thereafter, their successors shall serve 
for two-year terms beginning July 1 of odd-numbered years. 

The terms of the rotating ex officio members shall be of one-year duration, 
and the schedule of rotation is determined by the Governor. 

Each State official who serves on the Board may designate a representative 
of his department, agency or institution to sit in his place on the Board and to 
exercise fully the official’s privileges of membership. 

The Secretary of Administration or his designee serves as secretary of the 
Board. 

Vacancies in appointments made by the General Assembly shall be filled in 
accordance with G.S. 120-122. Other vacancies shall be filled in the same 
manner as the original appointment. 

The Governor may remove any member of the Board from office in accor- 
dance with the provisions of G.S. 143B-16. 

The Board meets quarterly and at other times at the call of the chairman or 
upon written request of at least six members. 

A majority of the Board members shall constitute a quorum for the 
transaction of business. (1979, c. 900, s. 1; 1981 (Reg. Sess., 1982), c. 1191, ss. 
6-8; 1983 (Reg. Sess., 1984), c. 1116, s. 92; 1995, c. 490, s. 42; 1999-84, s. 26.) 


§ 143B-426.10. Purpose of Agency. 


The North Carolina Agency for Public Telecommunications shall serve as an 
instrumentality of the State of North Carolina for the accomplishment of the 
following general purposes: 

(1) To advise the Governor, the Council of State, the principal State 
departments, the University of North Carolina, the General Assembly 
and all other State agencies and institutions on all matters of 
telecommunications policy as may affect the State of North Carolina 
.and its citizens; 

(2) To foster and stimulate the use of telecommunications programming, 
services and systems for noncommercial educational and cultural 
purposes by public agencies for the improvement of the performance 
of governmental services and functions; 

(3) To serve State government, local governments and other public agen- 
cies and councils in the following ways: 

a. To provide a clearinghouse of information about innovative 
projects, programs or demonstrations in telecommunications; 

b. To provide advice on the acquisition, location and operation of 
telecommunications systems, equipment, and facilities and to 
provide particularly such advice as may foster compatibility of 
systems, equipment and facilities and as may reduce or eliminate 
duplication or mismatching of systems and facilities; 

c. To provide advice on the disposition of excess or unused telecom- 

munications equipment; 

. To provide information and advice on new telecommunications 

developments and emerging technologies; 

e. To provide advice on procurement matters on all purchases and 
contracts for telecommunications systems, programming and 
services; 

To provide information and advice on the most cost-effective means 
of using telecommunications for management, operations and 
service delivery; 
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g. To provide advice and assistance in the evaluation of alternative 
media programming so that the most efficient and effective 
products may be developed and used; 

h. To provide advice and assistance in the identification of various 
methods of distributing programs and materials; 

(4) To study the utilization of the frequency spectrum and to advise 
appropriate authorities as to effective frequency management; 

(5) To assist in the development of a State plan or plans for the best 
development of telecommunications systems, both public and private, 
to insure that all citizens of North Carolina will enjoy the benefits 
which such systems may deliver; 

(6) In addition to and not in place of the programs, projects, and services 
of The University of North Carolina Center for Public Television (or its 
functional predecessor), to develop and provide media programs and 
programming materials and services of a noncommercial educational, 
informational, cultural or scientific nature; 

(7) To undertake innovative projects in interactive telecommunications 
and teleconferencing whenever such projects might serve to improve 
services, expand opportunities for citizen participation in government 
and reduce the costs of delivering a service; 

(8) To serve as a means of acquiring governmental and private funds for 
use in the development of services through telecommunications; 

(9) To serve as a means of distributing State funds and awarding grants 
for any purpose determined to be in furtherance of the purposes of this 
Part; 

(10) To operate such telecommunications facilities or systems as may fall 
within the purview of this Part or as may be assigned to the Agency by 
the Governor, by the General Assembly, or by the Secretary of 
Administration consistent with the provisions of G.S. 143-340(14); 

(11) To review, assess and report to the Governor on an annual basis on 
the telecommunications needs and services of State and local govern- 
ment and on the production capabilities and _ services, the 
nonproduction services, and the research and development services 
offered by the Agency and by all other agencies of State government; 

(12) To review, assess and report to the Governor, after a period of not less 
than two years and not more than three years after the enactment of 
this Part, on the telecommunications statutes, plans and operations 
in State government, including those resulting from the enactment of 
this Part and from revision of statutes pertaining to telecommunica- 
tions in the Department of Administration; 

(13) To serve as liaison between State government and local governments, 
regional organizations, the federal government, foundations and 
other states and nations on common telecommunications concerns; 

(14) To study and evaluate all existing or proposed statutes, rules or 
regulations at all levels of government touching upon or affecting 
telecommunications policy, services, systems, programming, rates or 
funds and to advise the appropriate officials, agencies and councils; 

(15) To acquire, construct, equip, maintain, develop and improve such 
facilities as may be necessary to the fulfillment of the purpose of the 
Part; 

(16) To provide information and advice on any related matter which may 
be referred to it by any agency or council of State or local government; 

(17) And in general to do and perform any act or function which may tend 
to be useful toward the development and improvement of telecommu- 
nications services within State government and which may increase 
the delivery of services through telecommunications programs or 
systems. 
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The enumeration of the above purposes shall not limit or circumscribe the 
broad objective of developing to the utmost the possibilities of telecommuni- 
cations programming, services and systems in the State of North Carolina. 
(1979, c. 900, s. 1.) 


Editor’s Note. — Subdivision (14) of § 143- section, was repealed by Session Laws 1989, c. 
340, referred to in subdivision (10) of this 239,s. 1. 


CASE NOTES 


Quoted in Madison Cablevision, Inc. v. City 
of Morganton, 325 N.C. 634, 386 S.E.2d 200 
(1989). 


§ 143B-426.11. Powers of Agency. 


In order to enable it to carry out the purposes of this Part, the Agency: 

(1) Has the powers of a body corporate, including the power to sue and be 
sued, to make contracts, to hold and own copyrights and to adopt and 
use a common seal and to alter the same as may be deemed expedient; 

(2) May make all necessary contracts and arrangements with any parties 
which will serve the purposes and facilitate the business of the North 
Carolina Agency for Public Telecommunications; except that, the 
Agency may not contract or enter into any agreement for the produc- 
tion by the Agency of programs or programming materials with any 
person, group, or organization other than government agencies; 
principal State departments; public and noncommercial broadcast 
licensees; 

(3) May rent, lease, buy, own, acquire, mortgage, or otherwise encumber 
and dispose of such property, real or personal; and construct, main- 
tain, equip and operate any facilities, buildings, studios, equipment, 
materials, supplies and systems as said Board may deem proper to 
carry out the purposes and provisions of this Part; 

(4) May establish an office for the transaction of its business at such place 
or places as the Board deems advisable or necessary in carrying out 
the purposes of this Part; 

(5) May apply for and accept loans and grants of money from any federal 
agency or the State of North Carolina or any political subdivision 
thereof or from any public or private sources for any and all of the 
purposes authorized in this Part; may extend or distribute the funds 
in accordance with directions and requirements attached thereto or 
imposed thereon by the federal agency, the State of North Carolina or 
any political subdivision thereof, or any public or private lender or 
donor; and may give such evidences of indebtedness as shall be 
required, but no indebtedness of any kind incurred or created by the 
Agency shall constitute an indebtedness of the State of North Caro- 
lina or any political subdivision thereof, and no such indebtedness 
shall involve or be secured by the faith, credit or taxing power of the 
State of North Carolina or any political subdivision thereof. At no time 
may the total outstanding indebtedness of the Agency, excluding bond 
indebtedness, exceed five hundred thousand dollars ($500,000) unless 
the Agency has consulted with the Director of the Budget; 

(6) May pay all necessary costs and expenses involved in and incident to 
the formation and organization of the Agency and incident to the 
administration and operation thereof, and may pay all other costs and 
expenses reasonably necessary or expedient in carrying out and 
accomplishing the purposes of this Part; 
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(7) Under such conditions as the Board may deem appropriate to the 
accomplishment of the purposes of this Part, may distribute in the 
form of grants, gifts, or loans any of the revenues and earnings 
received by the Agency from its operations; 

(8) May adopt, alter or repeal its own bylaws, rules and regulations 
governing the manner in which its business may be transacted and in 
which the power granted to it may be exercised, and may provide for 
the creation of such divisions and for the appointment of such 
committees, and the functions thereof, as the Board deems necessary 
or expedient in facilitating the business and purposes of the Agency; 

(9) The Board shall be responsible for all management functions of the 
Agency. The chairman shall serve as the chief executive officer, and 
shall have the responsibility of executing the policies of the Board. 
The Executive Director shall be the chief operating and administra- 
tive officer and shall be responsible for carrying out the decisions 
made by the Board and its chairman. The Executive Director shall be 
appointed by the Governor upon the recommendation of the Board 
and shall serve at the pleasure of the Governor. The salary of the 
Executive Director shall be fixed by the General Assembly in the 
Current Operations Appropriations Act. Subject to the provisions of 
the State Personnel Act and with the approval of the Board, the 
Executive Director may appoint, employ, dismiss and fix the compen- 
sation of such professional, administrative, clerical and other employ- 
ees as the Board deems necessary to carry out the purposes of this 
Part; but any employee who serves as the director of any division of 
the Agency which may be established by the Board shall be appointed 
with the additional approval of the Secretary of Administration. There 
shall be an executive committee consisting of three of the appointed 
members and three of the ex officio members elected by the Board and 
the chairman of the Board, who shall serve as chairman of the 
executive committee. The executive committee may do all acts which 
are authorized by the bylaws of the Agency. Members of the executive 
committee shall serve until their successors are elected; 

(10) May do any and all other acts and things in this Part authorized or 
required to be done, whether or not included in the general powers in 
this section; and 

(11) May do any and all things necessary to accomplish the purposes of 
this Part. 

Nothing herein authorizes the Agency to exercise any control over any public 
noncommercial broadcast licensee, its staff or facilities or over any community 
antenna television system (Cable TV; CATV), its staff, employees or facilities 
operating in North Carolina, or the Police Information Network (PIN), its staff, 
employees or facilities or the Judicial Department. 

The property of the Agency shall not be subject to any taxes or assessments. 

Prior to taking any action under subdivisions (5) or (7) of this section, the 
Board may consult with the Advisory Budget Commission. (1979, c. 900, s. 1; 
1983, c. 666; c. 717, s. 82; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 1985, c. 122, 
ss. 3, 4; 1985 (Reg. Sess., 1986), c. 955, ss. 99-101.) 


§ 143B-426.12. Public Radio Advisory Committee — pol- 
icy; creation; duties; members. 

It is the policy of the State of North Carolina that at least one public radio 

signal shall be made available to every resident of North Carolina, that there 


be diversity in the kinds of public radio licensees, that there be a uniform policy 
for extending State financial aid to stations eligible to participate in federal 
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funds for public radio, that State financial support shall constitute less than 
one half of the operating budget of any station, that program content shall not 
be influenced by the State by virtue of State financial support to the stations, 
and that technical facilities be established and operated to achieve station 
interconnection. 

The Public Radio Advisory Committee of the North Carolina Agency on 
Public Telecommunications is created. That Committee shall advise the Board 
on the distribution of State funds to public radio licensees in North Carolina 
and on any matter which the Board may refer to it. There shall be nine 
members of said Committee; three of whom shall be representatives selected 
by the public radio broadcast licensees in the State; six of whom shall be 
at-large members chosen by the Governor from the general public. The 
members shall choose one of the at-large members to serve as.chairman of the 
Committee; and that chairman shall serve ex officio as a member of the Board. 
The terms of the members of the Committee shall be established by the Board. 
(1979, c. 900, s. 1.) 


Legal Periodicals. — For note, “First ers: Testing the Public’s Right to a Balanced 
Amendment Claims Against Public Broadcast- Presentation,” see 5 Duke L.J. 1386 (1989). 


CASE NOTES 


Quoted in Madison Cablevision, Inc. v. City 
of Morganton, 325 N.C. 634, 386 S.E.2d 200 
(1989). 


§ 143B-426.13. Approval of acquisition and disposition of 
real property. 


Any transaction relating to the acquisition or disposition of any estate or 
interest in real property by the North Carolina Agency for Public Telecommu- 
nications shall be subject to prior review by the Governor and Council of State, 
and shall become effective only after the transaction has been approved by the 
Governor and Council of State. Upon the acquisition of an estate in real 
property by the North Carolina Agency for Public Telecommunications, the fee 
title or other estate shall vest in and the instrument of conveyance shall name 
“North Carolina Agency for Public Telecommunications” as grantee, lessee, or 
transferee. Upon the disposition of an interest or estate in real property, the 
instrument of lease conveyance or transfer shall be executed by the North 
Carolina Agency for Public Telecommunications. The approval of any transac- 
tion by the Governor or Council of State shall be evidenced by a duly certified 
copy of excerpt of minutes of the meeting of the Governor and the Council of 
State, attested by the Governor or by the private secretary to the Governor, 
reciting the approval, affixed to the instrument of acquisition or transfer; the 
certificate may be recorded as a part of the instrument, and shall be conclusive 
evidence of review and approval of the subject transaction by the Governor and 
Council of State. The Governor, acting with the approval of the Council of 
State, may delegate the review and approval of such classes of lease, rental, 
easement or right-of-way transactions as he deems advisable, and he may 
likewise delegate the review and approval of the severance of buildings and 
timber from the land. (1979, c. 900, s. 1.) 


§ 143B-426.14. Issuance of bonds. 


As a means of raising the funds needed from time to time in the acquisition, 
construction, equipment, maintenance and operation of any facility, building, 
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structure, telecommunications equipment or systems or any other matter or 
thing which the Agency is herein authorized to acquire, construct, equip, 
maintain, or operate, the Agency may, with the approval of the Advisory 
Budget Commission, at one time or from time to time issue negotiable revenue 
bonds of the Agency. The principal and interest of the revenue bonds shall be 
payable solely from the revenues to be derived from the operation of all or any 
part of the Agency’s properties and facilities. A pledge of the net revenues 
derived from the operation of specified properties and facilities of the Agency 
may be made to secure the payment of the bonds as they mature. Revenue 
bonds issued under the provisions of this Part shall not be deemed to constitute 
a debt of the State of North Carolina or a pledge of the faith and credit of the 
State. The issuance of revenue bonds shall not directly or indirectly or 
contingently obligate the State to levy or to pledge any form of taxation 
whatever therefor or to make any appropriation for their payment. The bonds 
and the income therefrom shall be exempt from all taxation within the State. 
(1979, c. 900, s. 1.) 


§ 1438B-426.15. Exchange of property; removal of building, 
etc. 


The Agency may exchange any property or properties acquired under the 
authority of this Chapter for other property or properties usable in carrying 
out the powers hereby conferred, and also may remove from lands needed for 
its purposes and reconstruct on other locations, buildings, facilities, equip- 
ment, telecommunications systems or other structures, upon the payment of 
just compensation. (1979, c. 900, s. 1.) 


§ 143B-426.16. Treasurer of the Agency. 


The Board shall select its own treasurer from among the at-large members. 
The Board shall require a corporate surety bond of the treasurer in an amount 
fixed by the Board, and the premium or premiums thereon shall be paid by the 
Board as a necessary expense of the Agency. (1979, c. 900, s. 1.) 


§ 143B-426.17. Deposit and disbursement of funds. 


All Agency funds shall be handled in accordance with the Executive Budget 
Act. (1979, c. 900, s. 1.) 


§ 143B-426.18. Audit. 


The operations of the North Carolina Agency for Public Telecommunications 
shall be subject to the oversight of the State Auditor pursuant to Article 5A of 
Chapter 147 of the General Statutes. (1979, c. 900, s. 1; 1983, c. 913, s. 42.) 


§ 143B-426.19. Purchase of supplies, material and equip- 
ment. 


All the provisions of Article 3 of Chapter 143 of the General Statutes relating 
to the purchase of supplies, material and equipment by the State government 
are applicable to the North Carolina Agency for Public Telecommunications. 
(1979, c. 900, s. 1.) 


§ 148B-426.20. Liberal construction of Part. 


It is intended that the provisions of this Part shall be liberally construed to 
accomplish the purposes provided for herein. (1979, c. 900, s. 1.) 
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Part 23. Information Technology [Resource Management! 
Commission. 


§ 143B-426.21: Recodified as § 143B-472.41 by Session Laws 1997-148, s. 
oe 


Editor’s Note. — Section 143B-472.41 was Resource Management Commission, see now 
repealed by Session Laws 2000-174, s. 1, effec- § 147-33.78. 
tive September 1, 2000. As to the Information 


Part 24. Governor’s Management Committee. 


§ 143B-426.22. Governor’s Management Council. 


(a) Creation; Membership. — The Governor’s Management Council is cre- 
ated in the Department of Administration. The Council shall contain the 
following members: The Secretary of Administration, who shall serve as 
chairman, a senior staff officer responsible for productivity and management 
programs from the Departments of Commerce, Revenue, Environment and _ 
Natural Resources, Transportation, Crime Control and Public Safety, Cultural 
Resources, Correction, Health and Human Services, Juvenile Justice and 
Delinquency Prevention, and Administration; and an equivalent officer from 
the Offices of State Personnel, State Budget and Management, and the 
Governor’s Program for Executive and Organizational Development. The 
following persons may also serve on the Council if the entity represented 
chooses to participate: a senior staff officer responsible for productivity and 
management programs from any State department not previously specified in 
this section, and a representative from The University of North Carolina. 

(b) Powers. — The Council may: 

(1) Coordinate efforts to make State government more efficient and 
productive; 

(2) Review plans and policies submitted by participating agencies to 
improve agency management and productivity; 

(3) Recommend to the Governor the issuance of specific Management 
Directive and Executive Orders that will establish management 
policies and procedures to be implemented by the agencies to improve 
agency management and productivity; 

(4) Provide a clearinghouse for productivity initiatives and communicate 
these initiatives to all agencies; 

(5) Authorize special projects on specific management and productivity 
improvement issues; 

(6) Review plans and policies of statewide management programs such as - 
the Incentive Pay Program, the North Carolina Employee Suggestion 
System, the Work Options Program, and similar productivity im- 
provement programs; and se 

(7) Develop criteria for annual recognition for outstanding Government 
Executives. (1983, c. 540, s. 1; c. 907, s. 3; 1989, c. 727, s. 218(152); ce. 
751, s. 9(c); 1991 (Reg. Sess., 1992), c. 959, s. 43: 1997-443, ss. 
11A.109, 11A.119(a); 2000-137, s. 4(pp).) 


Effect of Amendments. — Session Laws  serted “Juvenile Justice and Delinquency Pre- 
2000-137, s. 4(pp), effective July 20, 2000, in- vention” in subsection (a). 
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§ 143B-426.23. Meetings; clerical services report. 


The Council shall meet monthly or at the call of the chairman. The 
Department of Administration is responsible for providing clerical and other 
services required by the Council. The Council shall make an annual report of 
its work to the Governor and to the Joint Appropriations Committee of the 
General Assembly. (1983, c. 540, s. 1.) 


Part 25. Board of Trustees of the North Carolina Public 
Employee Deferred Compensation Plan. 


§ 143B-426.24. Board of Trustees of the North Carolina 
Public Employee Deferred Compensation 
Plan. 


(a) The Governor may, by Executive Order, establish a Board of Trustees of 
the North Carolina Public Employee Deferred Compensation Plan, which 
when established shall be constituted an agency of the State of North Carolina 
within the Department of Administration. The Board shall create, establish, 
implement, coordinate and administer a Deferred Compensation Plan for 
State employees. Until so established, the Board heretofore established 
pursuant to Executive Order XII dated November 12, 1974, shall continue in 
effect. Likewise, the Plan heretofore established shall continue until a new 
plan is established. 

(b) The Board shall consist of seven voting members, as follows: 

(1) Three persons shall be appointed by the Governor who shall have 
experience with taxation, finance and investments, and one of whom 
shall be a State employee; 

(2) One member shall be appointed by the General Assembly upon 
recommendation of the Speaker of the House of Representatives 
under G.S. 120-121; 

(3) One member shall be appointed by the General Assembly upon 
recommendation of the President Pro Tempore of the Senate under 
Goad.20-121; 

(4) The State Treasurer, ex officio; and 

(5) The Secretary of Administration, ex officio, chairman. 

(c) General Assembly appointments shall serve two year terms. A member 
shall continue to serve until his successor is duly appointed but a holdover 
under this provision does not affect the expiration date of the succeeding term. 
No member of the Board may serve more than three consecutive two year 
terms. 

(d) In case of a vacancy on the Board before the expiration of a member’s 
term, a successor shall be appointed within 30 days of the vacancy for the 
remainder of the unexpired term by the appropriate official pursuant to 
subsection (b). Vacancies in legislative appointments shall be filled under G.S. 
120-122. 

(e) Other than ex officio members, members appointed by the Governor 
shall serve at his pleasure. 

(f) Any ex officio member may designate in writing, filed with the Board, any 
employee of his department to act at any meeting of the Board from which the 
member is absent, to the same extent that the member could act if present in 
person at such meeting. 

(g) It shall be the duty of the Board when established to review all contracts, 
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agreements or arrangements then in force relating to G.S. 147-9.2 and 
Executive Order XII to include, but not be limited to, such contracts, agree- 
ments or arrangements pertaining to the administrative services and the 
investment of deferred funds under the Plan for the purpose of recommending 
continuation of or changes to such contracts, agreements or arrangements. 

(h) It shall be the duty of the Board to devise a uniform Deferred Compen- 
sation Plan for teachers and State employees, which shall include a reasonable 
number of options to the teacher or employee, for the investment of deferred 
funds, among which may be life insurance, fixed or variable annuities and 
retirement income contracts, regulated investment trusts, pooled investment 
funds managed by the Board or its designee, or other forms of investment 
approved by the Board, always in such form as will assure the desired tax 
treatment of such funds. The Board may alter, revise and modify the Plan from 
time to time to improve the Plan or to conform to and comply with require- 
ments of State and federal laws and regulations relating to the deferral of 
compensation of teachers and public employees generally. 

(i) The Board is authorized to delegate the performance of such of its 
administrative duties as it deems appropriate including coordination, admin- 
istration, and marketing of the Plan to teachers and employees. Prior to 
entering into any contract with respect to such administrative duties, it shall 
seek bids, hold public hearings and in general take such steps as are calculated 
by the Board to obtain competent, efficient and worthy services for the 
performance of such administrative duties. 

(j) The Board may acquire investment vehicles from any company duly 
authorized to conduct such business in this State or may establish, alter, 
amend and modify, to the extent it deems necessary or desirable, a trust for the 
purpose of facilitating the administration, investment and maintenance of 
assets acquired by the investment of deferred funds. All assets of the Plan, 
including all deferred amounts, property and rights purchased with deferred 
amounts, and all income attributed thereto shall be held in trust for the 
exclusive benefit of the Plan participants and their beneficiaries. 

(k) Members of the Board, who are not officers or employees of the State, 
shall receive per diem and necessary travel and subsistence in accordance with 
the provisions of G.S. 138-5, funded as provided in subsection (m) hereof. 

(/) All clerical and other services and personnel required by the Board shall 
be supplied by the Secretary of Administration, funded as provided in subsec- 
tion (m) hereof. 

(m) Investment of deferred funds shall not be unreasonably delayed, and in 
no case shall the investment of deferred funds be delayed more than 30 days. 
The Board may accumulate such funds pending investment, and the interest 
earned on such funds pending investment shall be available to and may be 
spent in the discretion of the Board only for the reasonable and necessary 
expenses of the Board. The Secretary of Administration is authorized to 
prescribe guidelines for the expenditure of such funds by the Board. From time 
to time as the Board may direct, funds not required for such expenses may be 
used to defray administrative expenses and fees which would otherwise be 
Ev to be borne by teachers and employees who are then participating in 
the Flan. 

(n) A majority of the Board shall constitute a quorum for the transaction of 
business. 

(o) It is intended that the provisions of this Part shall be liberally construed 
to accomplish the purposes provided for herein. (1983, c. 559, s. 1; 1991, c. 389, 
s. 2; 1995, c. 490, s. 40; 1999-456, s. 42.) 
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Part 26. North Carolina Farmworker Council. 


§ 143B-426.25. North Carolina Farmworker Council — 
creation; membership; meetings. 


(a) There is established within the Department of Administration the North 

Carolina Farmworker Council. 
: i The North Carolina Farmworker Council shall consist of 13 members as 
ollows: 
(1) Four shall be appointed by the Governor. 
(2) Two shall be appointed by the Speaker of the House of Representa- 
tives. 
(3) Two shall be appointed by the President Pro Tempore of the Senate. 
(4) The Secretary of the Department of Health and Human Services or the 
Deputy Secretary of the Department if designated by the Secretary 
shall serve ex officio. 
(5) The Commissioner of Labor or the Deputy Commissioner of the 
Department if designated by the Commissioner shall serve ex officio. 
(6) The Commissioner of Agriculture or the Deputy Commissioner of the 
Department if designated by the Commissioner shall serve ex officio. 
(7) The Chairman of the Employment Security Commission or his desig- 
nee shall serve ex officio. 
(8) The Secretary of Environment and Natural Resources or his designee 
shall serve ex officio. 

(c) Vacancies in membership of the Council shall be filled by the original 
appointing authority for the remainder of the unexpired term. 

(d) The Governor shall appoint the chairman of the Council. At its first 
meeting the Council shall select a vice-chairman from its membership and a 
secretary. The chairman shall preside at all meetings and in his absence the 
vice-chairman shall act as chairman. 

(e) A majority of the membership shall constitute a quorum. 

(f) The initial meeting of the Council shall be called by the Governor. 
Subsequent meetings shall be held upon the call of the chairman or upon the 
written request of four members. The Council shall meet at least four times per 
year. 

(g) Council members who are members of the General Assembly shall 
receive subsistence and travel allowances at the rate set forth in G.S. 120-3.1. 
Council members and ex officio members who are employees of the State of 
North Carolina shall receive travel allowances at the rate set forth in G.S. 
138-6. All other Council members shall receive per diem, subsistence and 
travel expenses at the rate set forth in G.S. 138-5. 

(h) The Department of Administration shall provide necessary clerical 
equipment and administrative services to the Council, provided the Council 
may hire and discharge its own staff if it so desires. (1983, c. 923, s. 205; 1987, 
c. 876, s. 29.1; 1991, c. 130, s. 1; 1995, c. 490, s. 19; 1997-443, ss. 11A.118(a), 
11A.119(a).) 


§ 148B-426.26. North Carolina Farmworker Council — du- 
ties; annual report. 


(a) The Council shall have the following duties: 
(1) Study and evaluate the existing system of delivery of services to 
farmworkers. 
(2) Seek effective methods for the improvement of living, working, and 
related problems affecting farmworkers. 
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(3) Recommend a mechanism for coordinating all farmworkers’ activities 
in the State. 5 
(4) Identify and make recommendations to alleviate gaps and duplication 
of services or programs. . 
(5) Propose and review legislation relating to farmworkers. 
(b) By February 1 of each year, the Council shall make a report describing 
its activities for the preceding calendar year to the Governor and General 
Assembly. (1983, c. 923, s. 205.) 


8§ 143B-426.27 through 143B-426.29: Reserved for future codifica- 


tion purposes. 


Part 27. North Carolina Board of Science and Technology. 


8§ 143B-426.30, 143B-426.31: Recodified as §§ 143B-472.80, 143B- 
472.81 by Session Laws 2001-424, s. 7.6, effective July 1, 2001. 


8§ 143B-426.32 through 143B-426.34: Reserved for future codifica- 


tion purposes. 


Part 27A. Martin Luther King, Jr. Commission. 


§ 143B5-426.34A. Martin Luther King, Jr. Commission — 
creation; powers and duties. 


There is hereby created the Martin Luther King, Jr. Commission of the 
Department of Administration. The Martin Luther King, Jr. Commission shall 
have the following functions and duties: 

(1) To encourage appropriate ceremonies and activities throughout the 
State relating to the observance of the legal holiday honoring Martin 
Luther King, Jr.’s birthday; 

(2) To provide advice and assistance to local governments and private 
organizations across the State with respect to the observance of such 
holiday; and 

(3) To promote among the people of North Carolina an awareness and 
appreciation of the life and work of Martin Luther King, Jr. (1993, c. 
902, s. 1.) 


§ 143B-426.34B. Martin Luther King, Jr. Commission — 
members; selection; quorum; compensation. 


(a) The Martin Luther King, Jr. Commission of the Department of Admin- 
istration shall consist of 16 members. The Governor shall appoint 12 members, 
one of whom he shall designate as the chair of the Commission. The Governor 
shall make reasonable efforts to assure that his appointees are equally 
distributed geographically throughout the State. The President Pro Tempore of 
the Senate shall appoint two members and the Speaker of the House of 
Representatives shall appoint two members. The terms of four of the members 
appointed by the Governor shall expire June 30, 1997. The terms of four of the 
members appointed by the Governor shall expire June 30, 1996. The terms of 
four of the members appointed by the Governor shall expire June 30, 1994. The 
terms of the members appointed by the President Pro Tempore of the Senate 
and the Speaker of the House of Representatives shall expire June 30, 1995. At 
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the end of the respective terms of office of the initial members of the 
Commission, the appointment of their successors shall be for terms of four 
years. No member of the Commission shall serve more than two consecutive 
terms. A member having served two consecutive terms shall be eligible for 
reappointment one year after the expiration of the second term. Amember who 
fails to attend any three meetings of the Commission shall be dismissed 
automatically from the Commission upon failure to attend the third such 
meeting. Provided, however, that the Commission may, by majority vote, 
reinstate any such dismissed member for the remainder of the unexpired term 
for good cause shown for failing to attend the meetings. Vacancies shall be 
filled by the appointing officer for the unexpired term. 

(b) A majority of the Commission shall constitute a quorum for the trans- 
action of business. 

(c) Members of the Commission shall be compensated for their services as 
authorized by G.S. 138-5. Members of the Commission who are State officials 
or employees shall be reimbursed as authorized by G.S. 138-6. 

(d) The Department of Administration shall provide necessary clerical and 
administrative support services to the Commission. (1993, c. 502, s. 1.) 


Part 28. Office of the State Controller. 


§ 143B-426.35. Definitions. 


As used in this Part, unless the context clearly indicates otherwise: 

(1) “Accounting system” means the total structure of records and proce- 
dures which discover, record, classify, and report information on the 
financial position and operating results of a governmental unit or any 
of its funds, balanced account groups, and organizational components. 

(2) “Office” means the Office of the State Controller. 

(3) “State agency” means any State agency as defined in G.S. 147-64.4(4). 

(4) “State funds” means any moneys appropriated by the General Assem- 
bly, or moneys collected by or for the State, or any agency of the State, 
pursuant to the authority granted in any State laws. (1985 (Reg. 
Sess., 1986), c. 1024, s. 1; 1991, c. 542, s. 13.) 


§ 143B-426.36. Office of the State Controller; creation. 


There is created the Office of the State Controller. This office shall be located 
administratively within the Department of Administration but shall exercise 
all of its prescribed statutory powers independently of the Secretary of 
Administration. (1985 (Reg. Sess., 1986), c. 1024, s. 1.) 


§ 143B-426.37. State Controller. 


(a) The Office of the State Controller shall be headed by the State Controller 
who shall maintain the State accounting system and shall administer the 
State disbursing system. 

(b) The State Controller shall be a person qualified by education and 
experience for the office and shall be appointed by the Governor subject to 
confirmation by the General Assembly. The term of office of the State 
Controller shall be for seven years; the first full term shall begin July 1, 1987. 

The Governor shall submit the name of the person to be appointed, for 
confirmation by the General Assembly, to the President of the Senate and the 
Speaker of the House of Representatives by May 1 of the year in which the 
State Controller is to be appointed. If the Governor does not submit the name 
by that date, the President of the Senate and the Speaker of the House of 


351 


§143B-426.38 CH. 143B. EXECUTIVE ORGANIZATION §143B-426.39 


Representatives shall submit a name to the General Assembly for confirma- 
tion. . 

In case of death, incapacity, resignation, removal by the Governor for cause, 
or vacancy for any other reason in the Office of State Controller prior to the 
expiration of the term of office while the General Assembly is in session, the 
Governor shall submit the name of a successor to the President of the Senate 
and the Speaker of the House of Representatives within four weeks after the 
vacancy occurs. If the Governor does not do so, the President of the Senate and 
the Speaker of the House of Representatives shall submit a name to the 
General Assembly for confirmation. 7 

In case of death, incapacity, resignation, removal by the Governor for cause, 
or vacancy for any other reason in the Office of State Controller prior to the 
expiration of the term of office while the General Assembly is not in session, the 
Governor shall appoint a State Controller to serve on an interim basis pending 
confirmation by the General Assembly. 

(c) The salary of the State Controller shall be set by the General Assembly 
in the Current Operations Appropriations Act. (1985 (Reg. Sess., 1986), c. 1024, 
s. 1; 1991 (Reg. Sess., 1992), c. 1039, s. 27.) 


Editor’s Note. — Session Laws 2001-42, s. appointed as State Controller, for confirmation 
1, effective May 1, 2001 and expiring June 30, by the General Assembly, to the President of 
2001, provided: “Notwithstanding G.S. 143B- the Senate and the Speaker of the House of 
426.37(b), the Governor shall have until June Representatives.” 

15, 2001, to submit the name of the person to be 


§ 143B-426.38. Organization and operation of office. 


(a) The State Controller may appoint a Chief Deputy State Controller. The 
salary of the Chief Deputy State Controller shall be set by the State Controller. 

(b) The State Controller may appoint all employees necessary to carry out 
his powers and duties. These employees shall be subject to the State Personnel 
Act. 

(c) All employees of the office shall be under the supervision, direction, and 
control of the State Controller. Except as otherwise provided by this Part, the 
State Controller may assign any function vested in him or his office to any 
subordinate officer or employee of the office. 

(d) The State Controller may, subject to the provisions of G.S. 147-64.7(b)(2), 
obtain the services of independent public accountants, qualified management 
consultants, and other professional persons or experts to carry out his powers 
and duties. 

(e) The State Controller shall have legal custody of all books, papers, 
documents, and other records of the office. 

(f) The State Controller shall be responsible for the preparation of and the 
presentation of the office budget request, including all funds requested and all 
receipts expected for all elements of the budget. 

(g) The State Controller may adopt regulations for the administration of the 
office, the conduct of employees of the office, the distribution and performance 
of business, the performance of the functions assigned to the State Controller 
and the office of the State Controller, and the custody, use, and preservation of 
the records, documents, and property pertaining to the business of the office. 
(1985 (Reg. Sess., 1986), c. 1024, s. 1 


§ 143B-426.39. Powers and duties of the State Controller. 


The State Controller shall: 
(1) Prescribe, develop, operate, and maintain in accordance with gener- 
ally accepted principles of governmental accounting, a uniform state 
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accounting system for all state agencies. The system shall be designed 
to assure compliance with all legal and constitutional requirements 
including those associated with the receipt and expenditure of, and 
the accountability for public funds. 


(2) On the recommendation of the State Auditor, prescribe and supervise 


(3) 


(4) 


the installation of any changes in the accounting systems of an agency 
that, in the judgment of the State Controller, are necessary to secure 
and maintain internal control and facilitate the recording of account- 
ing data for the purpose of preparing reliable and meaningful state- 
ments and reports. The State Controller shall be responsible for 
seeing that a new system is designed to accumulate information 
required for the preparation of budget reports and other financial 
reports. 

Maintain complete, accurate and current financial records that set out 
all revenues, charges against funds, fund and appropriation balances, 
interfund transfers, outstanding vouchers, and encumbrances for all 
State funds and other public funds including trust funds and institu- 
tional funds available to, encumbered, or expended by each State 
agency, in a manner consistent with the uniform State accounting 
system. 

Prescribe the uniform classifications of accounts to be used by all State 
agencies including receipts, expenditures, assets, liabilities, fund 
types, organization codes, and purposes. The State Controller shall 
also, after consultation with the Office of State Budget and Manage- 
ment, prescribe a form for the periodic reporting of financial accounts, 
transactions, and other matters that is compatible with systems and 
reports required by the State Controller under this section. Additional 
records, accounts, and accounting systems may be maintained by 
agencies when required for reporting to funding sources provided 
prior approval is obtained from the State Controller. 


(4a) Prescribe that, unless exempted by the State Controller, newly 


(5) 
(6) 
(7) 
(8) 
(9) 


created or acquired component units of the State are required to have 
the same fiscal year as the State. 

Prescribe the manner in which disbursements of the State agencies 
shall be made, in accordance with G.S. 143-3. 

Operate a central payroll system, in accordance with G.S. 143-3.2 and 
143-34.1. 

Keep a record of the appropriations, allotments, expenditures, and 
revenues of each State agency, in accordance with G.S. 143-20. 
Make appropriate reconciliations with the balances and accounts kept 
by the State Treasurer. 

Develop, implement, and amend as necessary a uniform statewide 
cash management plan for all State agencies in accordance with G.S. 
147-86.11. 


(9a) Implement a statewide accounts receivable program in accordance 


with Article 6B of Chapter 147 of the General Statutes. 


(10) Prepare and submit to the Governor, the State Auditor, the State 


Treasurer, and the Office of State Budget and Management each 
month, a report summarizing by State agency and appropriation or 
other fund source, the results of financial transactions. This report 
shall be in the form that will most clearly and accurately set out the 
current fiscal condition of the State. The State Controller shall also 
furnish each State agency a report of its transactions by appropriation 
or other fund source in a form that will clearly and accurately present 
the fiscal activities and condition of the appropriation or fund source. 


(11) Prepare and submit to the Governor, the State Auditor, the State 


Treasurer, and the Office of State Budget and Management, at the end 
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of each quarter, a report on the financial condition and results of 
operations of the State entity for the period ended. This report shall 
clearly and accurately present the condition of all State funds and 
appropriation balances and shall include comments, recommenda- 
tions, and concerns regarding the fiscal affairs and condition of the 
State. 


(12) Prepare on or before October 31 of each year, a Comprehensive 


Annual Financial Report in accordance with generally accepted ac- 
counting principles of the preceding fiscal year, in accordance with 
G.S. 143-20.1. The report shall include State agencies and component 
units of the State, as defined by generally accepted accounting 
principles. 


(13) Perform additional functions and duties assigned to the State Con- 


troller, within the scope and context of the Executive Budget Act, 
Chapter 143, Article 1 of the General Statutes. 


(14) through (16) Recodified as G.S. 1438B-472.42 (1), (2), and (3) by 


Session Laws 1997-148, s. 3, effective June 4, 1997. (1985 (Reg. Sess., 
1986) °C MtO24 se l1OS Ter135,"s. DUCaNZ)> 1969" Cr vous Ss 4 aoe 
(Reg. Sess., 1990), c. 1024, s. 37; 1991, c. 542, s. 14; 19938, c. 512, s. 2; 
1993 (Reg. Sess., 1994), c. 777, s. 1(a); 1997-148, s. 3; 2000-67, s. 7(b); 


2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Section 143B-472.42, referred to in subdivi- 
sion (14) of this section, was repealed by Ses- 
sion Laws 2000-174, s. 1, effective September 1, 
2000. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 
severability clause. 


2001-424, s. 36.5 is a 


Effect of Amendments. — Session Laws 
2000-67, s. 7(b), effective July 1, 2000, added 
subdivision (4a); and in subdivision (12), in- 
serted “in accordance with generally accepted 
accounting principles” in the first sentence and 
added the second sentence. 

Session Laws 2000-140, s. 93.1(a), effective 
July 1, 2000, substituted “Office of State Bud- 
get, Planning, and Management” for “Office of 
State Budget and Management” in subdivisions 
(4), (10) and (11). 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subdivi- 
sions (4), (10), and (11). 


§ 143B-426.39A: Recodified as § 143B-472.43 by Session Laws 1997-148, 


Seas 


Editor’s Note. — Section 143B-472.43 was 
repealed by Session Laws 2000-174, s. 1, effec- 
tive September 1, 2000. 


Part 28A. State Information Processing Services. 


§ 143B-426.40: Recodified as § 143B-472.44 by Session Laws 1997-148, s. 


5. 


Editor’s Note. — Section 143B-472.44 was 
repealed by Session Laws 2000-174, s. 1, effec- 
tive September 1, 2000. As to the Office of 


3 


Information Technology Services, see now 
§ 147-33.77. 
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ARTICLE 10. 


Department of Commerce. 


Part 1. General Provisions. 


§ 143B-427. Department of Commerce — creation. 


There is hereby recreated and reconstituted a Department to be known as 
the “Department of Commerce,” with the organization, powers, and duties 
defined in Article 1 of this Chapter, except as modified in this Article. (1977, c. 
198, s. 1; 1989, c. 751, s. 7(23); 1991 (Reg. Sess., 1992), c. 959, ss. 44, 45.) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.’” 

Session Laws 2001-424, s. 20.5, provides: 
“The Department of Commerce (hereinafter 
Department) shall study the feasibility of con- 
solidating each of the Business and Industry 
Division regional offices (hereinafter B&I) with 
a Regional Economic Development Commission 
(hereinafter Commission) office. In considering 
whether consolidation is feasible and would 
better advance the goals of both the B&I and 
the Commissions, the Department shall do at 
least the following: 

“(1) Evaluate the degree to which existing 
shared offices in Asheville, Edenton, Greens- 
boro, and Research Triangle Park differ in 
organization, budget, and performance from 
the B&lI offices in Charlotte, Greenville, and 
Fayetteville that do not share office space with 
Commissions. 

“(2) Evaluate the extent to which B&I staff 
responsibilities in each B&I office duplicate 
those performed by the Commission staff in 
their region regardless of whether the offices 
are shared or separate. 

“(3) Evaluate the extent to which existing 
B&I offices in Lenoir and Bryson City add value 
cost-effectively to the service provided by the 
Asheville office. In particular, the Department 
shall consider how the same level of service 
might be provided if the Lenoir and Bryson City 
offices were eliminated or merged into the 
Asheville office. 

“(4) Estimate any costs that would result 
from closing B&lI offices in Charlotte, 


Greenville, and Fayetteville and consolidating 
them with Commissions in Charlotte, Kinston, 
and Elizabethtown, respectively. The Depart- 
ment shall also estimate any costs that would 
result from closing B&I offices in Lenoir and 
Bryson City and consolidating them with the 
Asheville office. 

“(5) Identify whether the actions described in 
subdivision (4) of this section [s. 20.5(4) of 
Session Laws 2001-424] would produce any net 
savings and, if affirmative, identify the sources 
of the savings. The Department shall document 
whether all current B&I regional staff would 
remain essential to program function if the 
closings and consolidations described in subdi- 
vision (4) of this section [s. 20.5(4) of Session 
Laws 2001-424] were carried out. 

“The Department shall report its findings 
and recommendations, including any estimates 
of efficiencies and cost savings that may be 
produced by consolidating the Charlotte, 
Greenville, and Fayetteville B&I regional of- 
fices with Commissions and consolidating the 
Lenoir and Bryson City offices with the existing 
shared office in Asheville, to the House of Rep- 
resentatives and Senate Appropriations Sub- 
committees on Natural and Economic Re- 
sources by January 15, 2002.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 


§ 143B-428. Department of Commerce — declaration of 


policy. 


It is hereby declared to be the policy of the State of North Carolina to actively 
encourage the expansion of existing environmentally sound North Carolina 
industry; to actively encourage the recruitment of environmentally sound 
national and international industry into North Carolina through industrial 
recruitment efforts and through effective advertising, with an emphasis on 
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high-wage-paying industry; to promote the development of North Carolina’s 
labor force to meet the State’s growing industrial needs; to promote the growth 
and development of our travel and tourist industries; to promote the develop- 
ment of our State ports; to promote the management of North Carolina’s 
energy resources and the development of a State energy policy; and to assure © 
throughout State government, the coordination of North Carolina’s economic 
development efforts. (1977, c. 198, s. 1; 1989, c. 751, s. 7(24); 1991 (Reg. Sess., 
1992), c. 959.8; 46.) 


§ 143B-429. Department of Commerce — duties. 


It shall be the duty of the Department of Commerce to provide for and 
promote the implementation of the declared policy of the State of North 
Carolina as provided in G.S. 143B-428, to promote and assist in the total 
economic development of North Carolina in accord with such declared policy 
and to perform such other duties and functions as are conferred by this 
Chapter, delegated or assigned by the Governor and conferred by the Consti- 
tution and laws of this State. (1977, c. 198, s. 1; 1989, c. 751, s. 7(25); 1991 (Reg. 
Sess., 1992), c. 959, s. 47.) 


Editor’s Note. — Session Laws 2001-424, 
ss. 20.3 (a) and (b), provide: “(a) Funds appro- 


trial buildings used for manufacturing and in- 
dustrial operations. The Governor shall adopt 


priated in this act [Session Laws 2001-424] to 
the Department of Commerce for the Industrial 
Recruitment Competitive Fund shall be used to 
continue the Fund. The purpose of the Fund is 
to provide financial assistance to those busi- 
nesses or industries deemed by the Governor to 
be vital to a healthy and growing State econ- 
omy and that are making significant efforts to 
establish or expand in North Carolina. Moneys 
allocated from the Fund shall be used for the 
following purposes: 

“(1) Installation or purchase of equipment; 

“(2) Structural repairs, improvements, or 
renovations of existing buildings to be used for 
expansion; and 

“(3) Construction of or improvements to new 
or existing water, sewer, gas or electric utility 
distribution lines, or equipment for existing 
buildings. 

“Moneys may also be used for construction of 
or improvements to new or existing water, 
sewer, gas or electric utility distribution lines, 
or equipment to serve new or proposed indus- 


guidelines and procedures for the commitment 
of moneys from the Fund. 

“(b) The Department of Commerce shall re- 
port on or before January 1, 2002, and quar- 
terly thereafter to the Joint Legislative Com- 
mission on Governmental Operations and to 
the Fiscal Research Division on the commit- 
ment, allocation, and use of funds allocated 
from the Industrial Recruitment Competitive 
Fund.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 


§ 1435-430. Secretary of Commerce — powers and duties. 


(a) The head of the Department of Commerce is the Secretary of Commerce. 
The Secretary of Commerce shall have such powers and duties as are conferred 
on him by this Chapter, delegated to him by the Governor, and conferred on 
him by the Constitution and laws of this State. The Secretary of Commerce 
shall be responsible for effectively and efficiently organizing the Department of 
Commerce to promote the policy of the State of North Carolina as outlined in 
G.S. 143B-428 and to promote statewide economic development in accord with 
that policy. Except as otherwise specifically provided in this Article and in 
Article 1 of this Chapter, the functions, powers, duties and obligations of every 
agency or subunit in the Department of Commerce shall be prescribed by the 
Secretary of Commerce. 
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(b) The Secretary of Commerce shall have the power and duty to accept and 
administer federal funds provided to the State through the Job Training 
Partnership Act, Pub. L. No. 97-300, 96 Stat. 1322, 29 U.S.C. § 1501 et seq., as 
amended. (1977, c. 198, s. 1; 1989, c. 727, s. 6, c. 751, ss. 7(26), 8(18); 1991 (Reg. 


Sess., 1992), c. 959, s. 48.) 


Working Group. — Session Laws 2001-13, 
ss. 1 to 5, effective April 4, 2001, and expiring 
June 30, 2005, provide: “Working Group. — The 
Secretary of Commerce shall convene a work- 
ing group of interested parties knowledgeable 
in the different facets of doing business with 
the Department of Defense. The working group 
must include representatives from the follow- 
ing government agencies and nonprofit organi- 
zations: the Department of Commerce, the 
Community Colleges System, the Employment 
Security Commission, the Department of Ad- 
ministration, the Department of the Secretary 
of State, Concurrent Technologies Corporation, 
the Small Business Technology and Develop- 
ment Center, the Procurement Technical Assis- 
tance Center, the Governor’s Advisory Commis- 
sion on Military Affairs, the DoD Business 
Committee of the Governor’s Advisory Commis- 
sion on Military Affairs, and any other organi- 
zation that the Department of Commerce or 
this working group may identify with an exper- 
tise in this area. 

“Meetings. — The Secretary of Commerce 
must convene the working group created in 
Section 1 of this act at least once quarterly. The 
Secretary may chair the meetings or designate 
another member of the working group to chair 
the meetings. 

“Goals and Objectives. — The working group 
created in Section 1 of this act [section 1 of 
Session Laws 2001-13] is charged with the goal 
of increasing the amount of dollars from federal 
contracts paid to businesses in North Carolina 
and of utilizing the skilled workforce repre- 
sented by the more than 17,000 service mem- 
bers which transition from active duty each 
year in North Carolina. In fulfilling its goals, 
the working group should consider studies pre- 


pared by agencies and organizations in this 
area, including the studies prepared by the 
DoD Business Committee of the Governor’s 
Advisory Commission on Military Affairs and 
by Concurrent Technologies Corporation. To 
accomplish these goals, the working group 
should strive to meet the following objectives: 

“(1) Investigate requirements for and estab- 
lish a Single Point Registration for North Caro- 
lina vendors with automatic linked registration 
to DLIS Central Contractor Registration, 
VendorLink, and other established programs. 

“(2) Coordinate within the various agencies 
and organizations that help North Carolina 
businesses obtain federal contracts to develop a 
unified approach to delivering these services in 
an efficient and effective manner. 

“(3) Determine the gaps between government 
needs and industry capability and needs and 
develop an approach to encourage industry to 
utilize its capabilities to meet those govern- 
ment needs. 

“(4) Complete a skills assessment program 
for transitioning Department of Defense per- 
sonnel and develop a job placement database 
that may be used to promote this skilled 
workforce with industries that need employees 
with those particular skills. 

“(5) Any other issue the working group deter- 
mines needs to be addressed to meet its goals. 

“Consultants. — The Department of Com- 
merce may contract for consultant services as 
determined necessary by the working group. 

“The Department of Commerce shall report 
on the progress of the working group to the 
Natural and Economic Resources-Governmen- 
tal Operations Subcommittee by April 2002 and 
by January 2003.” 


§ 143B-431. Department of Commerce — functions. 


(a) The functions of the Department of Commerce, except as otherwise 
expressly provided by Article 1 of this Chapter or by the Constitution of North 


Carolina, shall include: 


(1) All of the executive functions of the State in relation to economic 
development including by way of enumeration and not of limitation, 
the expansion and recruitment of environmentally sound industry, 
labor force development, the promotion of and assistance in the 
orderly development of North Carolina counties and communities, the 
promotion and growth of the travel and tourism industries, the 
development of our State’s ports, energy resource management and 


energy policy development; 
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(2) All functions, powers, duties and obligations heretofore vested in an 

agency enumerated in Article 15 of Chapter 143A, to wit: 

. The State Board of Alcoholic Control, _ 

The North Carolina Utilities Commission, 

The Employment Security Commission, 

The North Carolina Industrial Commission, 

State Banking Commission and the Commissioner of Banks, 

Savings Institutions Division, 

. Repealed by Session Laws 2001-193, s. 10, effective July 1, 2001. 

. Credit Union Commission, 

The North Carolina Milk Commission, 

The North Carolina Mutual Burial Association Commission, 

. The North Carolina Rural Electrification Authority, 

The North Carolina State Ports Authority, all of which enumerated 
agencies are hereby expressly transferred by a Type II transfer, 
as defined by G.S. 143A-6, to this recreated and reconstituted 
Department of Commerce; and 

(3) All other functions, powers, duties and obligations as are conferred by 
this Chapter, delegated or assigned by the Governor and conferred by 
the Constitution and laws of this State. Any agency transferred to the 
Department of Commerce by a Type II transfer, as defined by G.S. 
143A-6, shall have the authority to employ, direct and supervise 
professional and technical personnel, and such agencies shall not be 
accountable to the Secretary of Commerce in their exercise of quasi- 
judicial powers authorized by statute, notwithstanding any other 
provisions of this Chapter, provided that the authority of the North 
Carolina State Ports Authority to employ, direct and supervise per- 
sonnel shall be as provided in Part 10 of this Article. 

(b) The Department of Commerce is authorized to establish and provide for 
the operation of North Carolina nonprofit corporations to achieve the purpose 
of aiding the development of small businesses and to achieve the purposes of 
the United States Small Business Administration’s 504 Certified Development 
Company Program. 

(c) The Department of Commerce shall have the following powers and 
duties with respect to local planning assistance: 

(1) To provide planning assistance to municipalities and counties and 
joint and regional planning boards established by two or more 
governmental units in the solution of their local planning problems. 
Planning assistance as used in this section shall consist of making 
population, economic, land use, traffic, and parking studies and 
developing plans based thereon to guide public and private develop- 
ment and other planning work of a similar nature. Planning assis- 
tance shall also include the preparation of proposed subdivision 
regulations, zoning ordinances, capital budgets, and similar measures 
that may be recommended for the implementation of such plans. The 
term planning assistance shall not be construed to include the 
providing of plans for specific public works. 

(2) To receive and expend federal and other funds for planning assistance 
to municipalities and counties and to joint and regional planning 
boards, and to enter into contracts with the federal government, 
municipalities, counties, or joint and regional planning boards with 
reference thereto. 

(3) To perform planning assistance, either through the staff of the 
Department or through acceptable contractual arrangements with 
other qualified State agencies or institutions, local planning agencies, 
or with private professional organizations or individuals. 
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(4) To assume full responsibility for the proper execution of a planning 
program for which a grant of State or federal funds has been made 
and for carrying out the terms of a federal grant contract. 

(5) To cooperate with municipal, county, joint and regional planning 
boards, and federal agencies for the purpose of aiding and encourag- 
ing an orderly, coordinated development of the State. 

(6) To establish and conduct, either with its own staff or through contrac- 
tual arrangements with institutions of higher education, State agen- 
cles, or private agencies, training programs for those employed or to 
be employed in community development activities. 

(d) The Department of Commerce, with the approval of the Governor, may 
apply for and accept grants from the federal government and its agencies and 
from any foundation, corporation, association, or individual and may comply 
with the terms, conditions, and limitations of such grants in order to accom- 
plish the Department’s purposes. Grant funds shall be expended pursuant to 
the Executive Budget Act. In addition, the Department shall have the 
following powers and duties with respect to its duties in administering federal 
programs: 

(1) To negotiate, collect, and pay reasonable fees and charges regarding 
the making or servicing of grants, loans, or other evidences of 
indebtedness. 

(2) To establish and revise by regulation, in accordance with Chapter 
150B of the General Statutes, schedules of reasonable rates, fees, or 
charges for services rendered, including but not limited to, reasonable 
fees or charges for servicing applications. Schedules of rates, fees, or 
charges may vary according to classes of service, and different 
schedules may be adopted for public entities, nonprofit entities, 
private for-profit entities, and individuals. 

(3) To pledge current and future federal fund appropriations to the State 
from the Community Development Block Grant (CDBG) program for 
use as loan guarantees in accordance with the provisions of the 
Section 108 Loan Guarantee program, Subpart M, 24 CFR 570.700, et 
seq., authorized by the Housing and Community Development Act of 
1974 and amendments thereto. The Department may enter into loan 
guarantee agreements in support of projects sponsored by individual 
local governments or in support of pools of two or more projects 
supported by local governments with authorized State and federal 
agencies and other necessary parties in order to carry out its duties 
under this subdivision. In making loan guarantees and grants under 
this subdivision the Department shall take into consideration project 
applications, geographic diversity and regional balance in the entire 
community development block grant program. In making loan guar- 
antees authorized under this subdivision, the Department shall 
ensure that apportionment of the risks involved in pledging future 
federal funds in accordance with State policies and priorities for 
financial support of categories of assistance is made primarily against 
the category from which the loan guarantee originally derived. A 
pledge of future CDBG funds under this subdivision is not a debt or 
liability of the State or any political subdivision of the State or a 
pledge of the faith and credit of the State or any political subdivision 
of the State. The pledging of future CDBG funds under this subdivi- 
sion does not directly, indirectly, or contingently obligate the State or 
any political subdivision of the State to levy or to pledge any taxes, nor 
may pledges exceed twice the amount of annual CDBG funds. 

Prior to issuing a Section 108 Loan Guarantee agreement, the 
Department of Commerce must make the following findings: 
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a. The minimum size of the Section 108 Loan Guarantee is (i) seven 


(orm 


oF 


fq) 


rh 


hundred fifty thousand dollars ($750,000) for a project supported 
by an individual local government and (ii) two hundred fifty 
thousand dollars ($250,000) for a project supported as part of a 
loan pool; and the maximum size is five million dollars 
($5,000,000) per project. 


. The Section 108 Loan Guarantee cannot constitute more than fifty 


percent (50%) of total project costs. 


. The project has ten percent (10%) equity from the corporation, 


partnership, or sponsoring party. “Equity” means cash, real 
estate, or other hard assets contributed to the project and loans 
that are subordinated in payment and collateral during the term 
of the Section 108 Loan Guarantee. 


. The project has the personal guarantee of any person owning ten 


percent (10%) or more of the corporation, partnership, or spon- 
soring entity, except for projects involving Low-Income Housing 
Tax Credits under section 42 of the Internal Revenue Code or 
Historic Tax Credits under section 47 of the Internal Revenue 
Code. Collateral on the loan must be sufficient to cover outstand- 
ing debt obligations. 


. The project has sufficient cash flow from operations for debt service 


to repay the Section 108 loan. 


The project meets all underwriting and eligibility requirements of 


the North Carolina Section 108 Guarantee Program Guidelines 
and of the Department of Housing and Urban Development 
regulations, except that projects involving hotels, motels, private 
recreational facilities, private entertainment facilities, and con- 
vention centers are ineligible for Section 108 loan guarantees. 


The Department shall create a loan loss reserve fund as additional security 


for loans guaranteed under this section and may deposit federal program 
income or other funds governed by this section into the loan loss reserve fund. 
The Department shall maintain a balance in the reserve fund of no less than 
ten percent (10%) of the outstanding indebtedness secured by Section 108 loan 
guarantees. (1977, c. 198, s. 1; 1987, c. 214; 1989, c. 76, s. 25; c. 751, s. 2; 1991, 
c. 689, s. 153; 1991 (Reg. Sess., 1992), c. 959, s. 49; 1995, c. 310, s. 1; 1995 (Reg. 
Sess., 1996), c. 575, s. 1; 2001-193, s. 10.) 


Editor’s Note. — Sections 143A-171 
through 143A-180 and 143A-182 through 143A- 
185.1, included in Article 15 of Chapter 143A, 
referred to in subdivision (a)(2) of this section, 
were repealed by Session Laws 1977, c. 198, s. 
25. Sections 143A-180.1, 1438A-180.2, and 
143A-181, also included in Article 15 of Chapter 
148A, were recodified as §§ 143B-448, 143B- 
449, and 143B-439, respectively, by Session 
Laws 1977, c. 198, s. 26. This same 1977 act 
enacted this Article. 

Session Laws 1997-313, which, effective Jan- 
uary 1, 1998, transferred the authority, powers, 
duties, and functions vested in the North Caro- 
lina Mutual Burial Association Commission 
and in the Burial Association Administrator to 
the North Carolina Board of Mortuary Science, 
and abolished the North Carolina Mutual 
Burial Association Commission, provides in s. 
fis 

“(a) Effective January 1, 1998, references in 
the Session Laws to the North Carolina Mutual 


Burial Association Commission or the Burial 
Association Administrator shall be deemed to 
refer to the Board of Mortuary Science. Every 
Session Law that refers to the North Carolina 
Mutual Burial Association Commission or the 
Burial Association Administrator and that. re- 
lates to any power, duty, function, or obligation 
of the Commission or the Administrator that 
continues in effect after the provisions of this 
act become effective shall be construed in a 
manner consistent with this act. 

“(b) The Revisor of Statutes may on and after 
the effective date of this act, correct any refer- 
ence or citation in the General Statutes that is 
amended by this act by deleting incorrect ref- 
erences and substituting correct references. 

“(c) The Revisor of Statutes may, on and after 
the first day of January 1998, delete any refer- 
ence to the North Carolina Mutual Burial As- 
sociation Commission or to the Burial Associa- 
tion Administrator in any portion of the 
General Statutes to which conforming amend- 
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ments are not made by this act and substitute, 
as appropriate and consistent with this act, any 
of the following terms: North Carolina Board of 
Mortuary Science, Board of Mortuary Science, 
or Board.” | 

Subdivision (2)j of this section is set out 
above as directed by the Revisor of Statutes. 

Session Laws 2000-67, s. 14.18(a)-(e), re- 
names the State Energy Conservation Plan as 
the State Energy Efficiency Program. Effective 
September 30, 2000, the statutory authority, 
powers, duties and functions, records, property, 
funds, etc., of the Residential Energy Conser- 
vation Assistance Program in the Energy Divi- 
sion of the Department of Commerce are trans- 
ferred from the Department of Commerce to the 
Department of Health and Human Services. 
Similarly, effective September 30, 2000, the 
statutory authority, powers, duties and func- 
tions, records, property, funds, etc., of the En- 
ergy Policy Council and State Energy Efficiency 
Program in the Energy Division of the Depart- 
ment of Commerce are transferred from the 
- Department of Commerce to the Department of 
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Administration. Effective July 1, 2000, all va- 
cant positions in the Energy Division of the 
Department of Commerce are abolished. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-193, s. 10, effective July 1, 2001, substi- 
tuted “Savings Institutions Division” for “Sav- 
ings and Loan Association Division” in subdivi- 
sion (a)(2)f.; deleted subdivision (a)(2)g., which 
read “The State Savings Institutions Commis- 
sion”; and deleted a comma at the end of 
subsection (a)(2) J. 


CASE NOTES 


Cited in Guthrie v. North Carolina State 
Ports Auth., 307 N.C. 522, 299 S.E.2d 618 
(1983). 


§ 1438B-431.1. Toll-free number for information on housing 
assistance. 


There shall be established in the Department of Commerce a toll-free 
telephone number to provide information on housing assistance to the citizens 
of the State. (1989, c. 751, s. 6; 1991 (Reg. Sess., 1992), c. 959, s. 50.) 


§ 143B-431.2. Department of Commerce — limitation on 
grants and loans. 


The Department of Commerce may not make a loan nor award a grant to any 
individual, organization, or governmental unit if that individual, organization, 
or governmental unit is currently in default on any loan made by the 
Department of Commerce. (2000-56, s. 4.) 


Editor’s Note. — Session Laws 2000-56, s. grants awarded, or loans made on or after that 
10(c), made the amendment effective July 1, date. 
2000 and applicable to funds appropriated, 


§ 143B-432. Transfers to Department of Commerce. 


(a) The Division of Economic Development of the Department of Natural 
and Economic Resources, the Science and Technology Committee of the 
Department of Natural and Economic Resources, the Science and Technology 
Research Center of the Department of Natural and Economic Resources, and 
the North Carolina National Park, Parkway and Forests Development Council 
of the Department of Natural and Economic Resources are each hereby 
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transferred to the Department of Commerce by a Type I transfer, as defined in 
G.S. 143A-6. i 

(b) All functions, powers, duties, and obligations heretofore vested in the 
following subunits of the Department of Natural Resources and Community 
Development are hereby transferred to and vested in the Department of 
Commerce by a Type I transfer as defined in G.S. 143A-6: 

(1) Community Assistance Division. 
(2) Employment and Training Division. 

(c) All functions, powers, duties, and obligations heretofore vested in the 
following councils of the Department of Natural Resources and Community 
Development are hereby transferred to and vested in the Department of 
Commerce by a Type II transfer as defined in G.S. 143A-6: 

(1) Community Development Council. 

(2) Job Training Coordinating Council. (1977, c. 198, s. 1; 1989, c. 727, s. 
7; c. 751, s. 7(27); 1989 (Reg. Sess., 1990), c. 1004, s. 32; 1991 (Reg. 
Sess., 1992), c. 959, s. 51.) 


§ 143B-433. Department of Commerce — organization. 


The Department of Commerce shall be organized to include: 
(1) The following agencies: 
a. The North Carolina Alcoholic Beverage Control Commission. 
b. The North Carolina Utilities Commission. 
c. The Employment Security Commission. 
d. The North Carolina Industrial Commission. 
e. State Banking Commission. 
f. Savings Institutions Division. 
g. Repealed by Session Laws 2001-193, s. 11, effective July 1, 2001. 
h. Credit Union Commission. 
i. The North Carolina Milk Commission. 
j. The North Carolina Mutual Burial Association Commission. 
k. North Carolina Cemetery Commission. 
/. The North Carolina Rural Electrification Authority. 
m. Repealed by Session Laws 1985, c. 757, s. 179(d).. 
n. North Carolina Science and Technology Research Center. 
o. The North Carolina State Ports Authority. 
D3 porn cangling National Park, Parkway and Forests Development 
ouncil. 
q. Economic Development Board. 
r. Labor Force Development Council. 
s., t. Repealed by Session Laws 2000, c. 140, s. 76.(j), effective 
September 30, 2000. 
u. Navigation and Pilotage Commissions established by Chapter 76 
of the General Statutes. 

v. Repealed by Session Laws 1993, c. 321, s. 313b. 

(2) Those agencies which are transferred to the Department of Commerce 

including the: 

a. Community Assistance Division. 

b. Community Development Council. 
c. Employment and Training Division. 
d. Job Training Coordinating Council. 

(3) Such divisions as may be established pursuant to Article 1 of this 
Chapter. (1977, c. 198, s. 1; 1979, c. 668, s. 2; 1981, c. 412, ss. 4, 5; 
1983, c. 899, s. 1; 1985, c. 757, s. 179(d); 1989, c. 76, s. 26; c. (2484 85 
c. 751, s. 7(28); 1991 (Reg. Sess., 1992), c. 959, s. 52; 1993, c. 321, s. 
313(b); 1998-217, s. 19; 2000-140, s. 764); 2001-193, s. 11.) 
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Editor’s Note. — Session Laws 1997-313, 
which, effective January 1, 1998, transferred 
the authority, powers, duties, and functions 
vested in the North Carolina Mutual Burial 
Association Commission and in the Burial As- 
sociation Administrator to the North Carolina 
Board of Mortuary Science, and abolished the 
North Carolina Mutual Burial Association 
Commission, provides in s. 7: 

“(a) Effective January 1, 1998, references in 
the Session Laws to the North Carolina Mutual 
Burial Association Commission or the Burial 
Association Administrator shall be deemed to 
refer to the Board of Mortuary Science. Every 
Session Law that refers to the North Carolina 
Mutual Burial Association Commission or the 
Burial Association Administrator and that re- 
lates to any power, duty, function, or obligation 
of the Commission or the Administrator that 
continues in effect after the provisions of this 
act become effective shall be construed in a 
manner consistent with this act. 

“(b) The Revisor of Statutes may on and after 
the effective date of this act, correct any refer- 
ence or citation in the General Statutes that is 
amended by this act by deleting incorrect ref- 
erences and substituting correct references. 

“(c) The Revisor of Statutes may, on and after 
the first day of January 1998, delete any refer- 
ence to the North Carolina Mutual Burial As- 
sociation Commission or to the Burial Associa- 
tion Administrator in any portion of the 
General Statutes to which conforming amend- 
ments are not made by this act and substitute, 
as appropriate and consistent with this act, any 
of the following terms: North Carolina Board of 
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Mortuary Science, Board of Mortuary Science, 
or Board.” 

However, subdivision (1)j of this section is set 
out above as directed by the Revisor of Stat- 
utes. 

Session Laws 2001-193, s. 15, provides: “All 
(i) statutory authority, powers, duties, and 
functions, including rule making, budgeting, 
and purchasing, (ii) records, (iii) personnel, 
personnel positions, and salaries, (iv) property, 
and (v) unexpended balances of appropriations, 
allocations, reserves, support costs, and other 
funds of the Savings Institutions Division of the 
Department of Commerce are transferred to 
and vested in the Office of Commissioner of 
Banks authorized by Article 8 of Chapter 53 of 
the General Statutes. Though transferred to 
the Office of Commissioner of Banks pursuant 
to this section, the Savings Institutions Divi- 
sion shall continue to function under that 
name. All statutory authority, powers, duties, 
and functions of the Administrator of the Sav- 
ings Institutions Division are transferred to 
and vested in the Commissioner of Banks. This 
transfer has all the elements of a Type I trans- 
fer, as defined in G.S. 143A-6.” 

Effect of Amendments. — Session Laws 
2000-140, s. 76(j), effective September 30, 2000, 
repealed subdivisions (1)s and (1)t, which read 
“Energy Policy Council” and “Energy Division,” 
respectively. 

Session Laws 2001-193, s. 11, effective July 1, 
2001, substituted “Savings Institutions Divi- 
sion” for “Savings and Loan Association Divi- 
sion” in subdivision (1)f.; and deleted subdivi- 
sion (l1)g, which read “The State Savings 
Institutions Commission.” 


Part 1A. Housing Coordination and Policy Council. 


§§ 143B-433.1 through 143B-433.3: Repealed by Session Laws 1993, 


c. 321, s. 305(c). 


Cross References. — For present provi- 
sions relating to the Housing Coordination and 
Policy Council, see § 122A-5.10 et seq. 

Editor’s Note. — Session Laws 1993, c. 321, 
s. 305(a), provides: “The statutory authority, 
powers, duties, and functions, records, person- 
nel, property, and unexpended balances of ap- 


propriations, allocations, or other funds of the 
Housing Coordination and Policy Council, the 
HOME program, the Permanent Housing 
Affordability Strategy, are transferred from the 
Division of Communtiy Assistance, Depart- 
ment of Commerce, to the Housing Finance 
Agency.” 


Part 2. Economic Development. 


§ 143B-434. Economic Development Board — creation, du- 


ties, membership. 


(a) Creation and Duties. — There is created within the Department of 
Commerce an Economic Development Board. The Board shall have the 


following duties: 
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(1) To provide economic and community development planning for the 

State. r 

(2) To recommend economic development policy to the Secretary of Com- 
merce, the General Assembly, and the Governor. The recommenda- 
tions may cover the following issues as well as any other economic | 
development policy issues: 

a. Use of tax abatements and other incentives to motivate economic 
development. 

b. Definition of which specific activities and programs should be 
considered economic development activities and programs for the 
purpose of receiving State appropriations. 

c. The role of institutions of higher education in economic develop- 
ment. 

d. The use of State funds to leverage private nonprofit economic 
development initiatives. 

e. The linkage of workforce preparedness activities and initiatives, 
and economic development planning. 

(3) To recommend annually to the Governor biennial and annual appro- 
priations for economic development programs. 

(4) To develop and update annually a comprehensive strategic economic 
development plan, as provided in G.S. 143B-434.1. 

The Board shall meet at least quarterly at the call of its chair or the Secretary. 
Each quarter the Secretary shall report to the Board on the program and 
progress of this State’s economic development. 

(b) Membership. — The Economic Development Board shall consist of 37 
members. The Secretary of Commerce shall serve ex officio as a member and as 
the secretary of the Economic Development Board. The Secretary of Revenue 
shall serve as an ex officio, nonvoting member. Four members of the House of 
Representatives appointed by the Speaker of the House of Representatives, 
four members of the Senate appointed by the President Pro Tempore of the 
Senate, the President of The University of North Carolina, or designee, the 
President of the North Carolina Community College System, or designee, the 
Secretary of State, and the President of the Senate (or the designee of the 
President of the Senate), shall serve as members of the Board. The Governor 
shall appoint the remaining 23 members of the Board. Effective with the terms 
beginning July 1, 1997, one of the Governor’s appointees shall be a represen- 
tative of a nonprofit organization involved in economic development and two of 
the Governor’s appointees shall be county economic development representa- 
tives. The Governor shall designate a chair and a vice-chair from among the 
members of the Board. Appointments to the Board made by the Governor for 
terms beginning July 1, 1997, and appointments to the Board made by the 
Speaker of the House of Representatives and the President Pro Tempore of the 
Senate for terms beginning July 9, 1993, should reflect the ethnic and gender 
diversity of the State as nearly as practical. 

The initial appointments to the Board shall be for terms beginning on July 
9, 1993. Of the initial appointments made by the Governor, the terms shall 
expire July 1, 1997. Of the initial appointments made by the Speaker of the 
House of Representatives and by the President Pro Tempore of the Senate two 
appointments of each shall be designated to expire on July 1, 1995; the 
remaining terms shall expire July 1, 1997. Thereafter, all appointments shall 
be for a term of four years. 

The appointing officer shall make a replacement appointment to serve for 
the unexpired term in the case of a vacancy. 

The members of the Economic Development Board shall receive per diem 
and necessary travel and subsistence expenses payable to members of State 
Boards and agencies generally pursuant to G.S. 138-5 and G.S. 138-6, as the 
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case may be. The members of the Economic Development Board who are 
members of the General Assembly shall not receive per diem but shall receive 
necessary travel and subsistence expenses at rates prescribed by G.S. 120-3.1. 
(c) Advice and Staff. — The Secretaries of Administration, State, and 

Transportation, the Commissioners of Agriculture and Labor, and the State 
Treasurer, or their designees, shall advise the Board on economic development 
activities within the responsibility of their respective departments. Clerical 
and professional staff support to the Economic Development Board shall be 
provided by an Interagency Economic Development Group composed of repre- 
sentatives of the following State agencies: 

(1) The Department of Administration. 

(2) The Department of Agriculture and Consumer Services. 

(3) The Employment Security Commission. 

(4) The Department of Labor. 

(5) The Department of Transportation. 
The Department of Commerce shall have the responsibility for coordinating 
the activities and efforts of the Interagency Economic Development Group. 
(1977, c. 198, s. 1; 1981, c. 47, s. 6; 1981 (Reg. Sess., 1982), c. 1191, s. 18; 1983, 
c. 717, s. 83; 1989, c. 751, ss. 7(29), 9(c); 1991 (Reg. Sess., 1992), c. 959, s. 85; 
ce, 1038, s. 22; 19938, c. 321, s. 313(a); c. 561, s. 12; 1993 (Reg. Sess., 1994), c. 773, 
s. 15.1; 1997-261, s. 105; 2001-487, s. 32; 2001-513, s. 13.) 


Editor’s Note. — Session Laws 1981, c. 47, 
which amended this section, in s. 7, provided: 
“When the Speaker, President of the Senate, or 
Lieutenant Governor has designated a person 
to serve in his place as permitted by this act, 
that person shall be compensated in accordance 
with G.S. 120-3.1 if a member of the General 
Assembly, in accordance with G.S. 138-6 if a 
State officer or employee, and in accordance 
with G.S. 138-5 in any other case, except that a 
member of the General Assembly so designated 
may not receive per diem if the Speaker, Pres- 
ident of the Senate or Lieutenant Governor 
may not receive per diem.” 

Effect of Amendments. — Session Laws 
2001-487, s. 32, effective December 16, 2001, in 


subsection (b), in the first paragraph, divided 
the former fourth sentence into the present 
fourth and fifth sentences by substituting 
“Board. Effective” for “Board, provided that 
effective” and twice substituted “the Governor’s 
appointees” for “those appointees” in the 
present fifth sentence, and inserted “G.S.” pre- 
ceding “138-6” in the first sentence of the last 
paragraph. 

Session Laws 2001-513, s. 13, effective July 
1, 2001, in subsection (b), substituted “37” for 
“36” in the first sentence of the first paragraph, 
added the third sentence to the first paragraph, 
and added “G.S.” preceding “138-6” in the final 
paragraph. 


§ 143B-434.01. Comprehensive Strategic Economic Devel- 


opment Plan. 


(a) Definitions. — The following definitions apply in this section: 
(1) Board. — The Economic Development Board. 
(2) Department. — The Department of Commerce. 
(3) Economic distress. — The presence of at least one trend indicator or at 


least one status indicator: 
a. Trend indicators: 


average age. 
period. 


five-year period. 


aL 6S tee cele 


period. 


Weighted average age of industrial plants exceeding statewide 
Loss of population over the most recent three- to five-year 
Below average job growth over the most recent three- to 


Outmigration over the most recent three- to five-year period. 
Decline in real wages over the most recent three- to five-year 
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6. Above average rate of business failures over the most recent 
three- to five-year period. 

b. Status indicators: 

1. Per capita income below the State average. 

2. Karnings or wages per job below the State average. 
3. Unemployment above the State average. 

4. Poverty rate above the State average. 

5. Below average fiscal capacity. 

(4) Plan. — The Comprehensive Strategic Economic Development Plan. 

(5) Region. — One of the major geographic regions of the State defined in 
the Plan as an economic region based on compatible economic devel- 
opment factors. 

(b) Board to Prepare Plan. — The Board shall prepare the Plan by April 1, 
1994. The Board shall review and update this Plan by April 1 of each year. The 
original Plan shall cover a period of four years and each annual update shall 
extend the time frame by one year so that a four-year plan is always in effect. 
The Board shall provide copies of the Plan and each annual update to the 
Governor and the Joint Legislative Commission on Governmental Operations. 
The Plan shall encompass all of the components set out in this section. 

(c) Purpose. — The purpose of this section is to require the Board to apply 
strategic planning principles to its economic development efforts. This require- 
ment is expected to result in: 

(1) The selection of a set of priority development objectives that recog- 
nizes the increasingly competitive economic environment and ad- 
dresses the changing needs of the State in a more comprehensive 
manner. 

(2) The effective utilization of available and limited resources. 

(3) A commitment to achieve priority objectives and to sustain the 
process. 

(d)(1) Public and Private Input. — At each stage as it develops and updates 
the Plan, the Board shall solicit input from all parties involved in 
economic development in North Carolina, including: 

a. Each of the programs and organizations that, for State budget 
ah Oa identifies economic development as one of its global 
goals. 

b. Local economic development departments and regional economic 
development organizations. 

c. The Board of Governors of The University of North Carolina. 

(2) The Board shall also hold hearings in each of the Regions to solicit 
public input on economic development before the initial Plan is 
completed. The purposes of the public hearings are to: 

a. Assess the strengths and weaknesses of recent regional economic 
performance. 

b. Examine the status and competitive position of the regional 
resource base. 

c. Identify and seek input on issues that are key to improving the 
economic well-being of the Region. 

The Board shall hold additional hearings from time to time to solicit 

public input regarding economic development activities. 

(3) Each component of the Plan shall be based on this broad input and, to 
the extent possible, upon a consensus among all affected parties. The 
Board shall coordinate its planning process with any State capital 
development planning efforts affecting State infrastructure such as 
roads and water and sewer facilities. 

(e) Environmental Scan. — The first step in developing the Plan shall be to 
develop an environmental scan based on the input from economic development 


366 


§143B-434.01 ART. 10. COMMERCE §143B-434.01 


parties and the public and on information about the economic environment in 

North Carolina. To prepare the scan, the Board shall gather the following 

information. Thereafter, the information shall be updated periodically. 

(1) Compilation of the latest economic and demographic data on North 
Carolina by State, Region, and county including population, popula- 
tion projections, employment, and employment projections, income 
and earnings status and outlook, migration and commuting patterns, 
unemployment, poverty, and other similar data. 

(2) Compilation of the latest data on the strength of the business 
environment by State, Region, and county with emphasis on the 
dynamics of job creation: start-ups, expansions, locations, contrac- 
tions, and failures. Special assessments are to be made of rural, small, 
and minority business components of overall activity. 

(3) Compilation of the latest data on labor compensation, construction 
costs, utility rates, payroll costs, taxes, and other cost data normally 
considered by manufacturing firms and new businesses and shall be 

, tabulated by State, Region, and county. 

(4) Compilation of data on assets within the State and by Region and 
county to include the following: 

a. Available buildings, bona fide industrial parks, and sites. 

b. Characteristics of the available labor force (number, demographic 
attributes, skill levels, etc.). 

c. Special labor situations, such as military base discharges and large 
plant closings. 

d. Available infrastructure capacities by county and Region including 
water, sewer, electrical, natural gas, telecommunication, highway 
access, and other pertinent services. 

e. The fiscal capacity of counties and localities within counties to 
support the infrastructure development necessary to participate 
in the development process. 

f. Analyses of assimilative capacity of riverine, estuarine, or ocean 

outfalls, or other environmental cost considerations. 

. Proximity analyses of counties in close alignment with major 

urban areas in bordering states. 

. Special educational and research capabilities. 

Special transportation situations such as major airports, ports, and 
railyards. 

j. Available data on the performance, contribution, and impact each 
economic sector (including, but not limited to, agriculture, fi- 
nance, manufacturing, public utilities, trade, services, tourism, 
and government) is having on individual counties, Regions, and 
the State. 

k. Available tourist and service assets. 

1. Analyses of seasonal population and absentee ownership in resort 
and tourism areas and their impact on the delivery of public 
services. 

m. Cost and availability of natural gas and electricity. 

(5) Compilation and analyses of data on economic and industrial changes 
in competitor states by Region, as applicable. This data shall be 
entered into a database and kept current. It shall include, specifically, 
all new plant location information such as origin of the plant, 
Standard Industrial Classification Code, employment, and invest- 
ment. 

(6) Compilation of cost data, policies, and strategies in competitive 
Southeastern states as well as other United States regions and 
foreign countries. 


ey 
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(7) Compilation of incentives and special programs being offered by other 
states. 

(8) Compilation and analyses of other data relating to economic develop- 
ment such as regulatory or legal matters, structural problems, and 
social considerations, e.g. unemployment, underemployment, poverty, 
support services, equity concerns, etc. 

(9) The cost of doing business in North Carolina and other competing 
states, as it may affect decisions by firms to locate in this State. 

(10) Competitive assets within the State and by Region and county, 

' including infrastructure, tourist assets, natural resources, labor, 
educational and research resources, and transportation. | 

(11) Other information relating to economic development such as regula- 
tory or legal matters and social considerations. ky | 

(f) Needs Assessment. — The Board, using data from the public input 
sessions and the environmental scan, shall prepare an assessment of economic 
development strengths, weaknesses, threats, and opportunities within the 
State by Region and by county. An assessment shall also be conducted of each 
county to determine distressed areas existing within the county. The assess- 
ment will include the identification of key development issues within each 
geographic area and options available to address each issue. 

(g) Vision and Mission Statements. — The Board shall develop a vision 
statement for economic development that would describe the preferred future 
for North Carolina and what North Carolina would be like if all economic 
development efforts were successful. The Board shall then develop a mission © 
statement that outlines the basic purpose of each of North Carolina’s economic 
development programs. Because special purpose nonprofit organizations are 
uniquely situated to conduct the entrepreneurial and high-risk activity of 
investing in and supporting new business creation in the State, they should be 
assigned a dominant role in this key component of economic development 
activity. 

(h) Goals and Objectives. — The Board using data from the public input and 
the environmental scan, shall formulate a list of goals and objectives. Goals 
shall be long-range, four years or more, and shall address both needs of 
economically distressed Regions and counties as well as opportunities for 
Regions and counties not distressed. The goals shall be developed with realism 
but should also be selected so as to encourage every Region and county within 
the State to develop to its maximum potential. Objectives shall be one year or 
less in scope and shall, if achieved, lead to the realization of the goals 
formulated by the Board as provided in this section. 

Both goals and objectives should be stated largely in economic terms, that is, 
they should be related to specific population, employment, demographic 
targets, or economic sector targets. Both efficiency and equity considerations 
are to be addressed and balanced with special emphasis placed on the needs of 
disadvantaged or economically distressed populations and communities. The 
goals and objectives should not state how the economic targets are to be 
reached, but rather what the economic conditions will be if they are obtained. 
So that the progress of North Carolina’s economic development efforts can be 
monitored, the Board shall set objectives for each goal that allow measurement 
of progress toward the goal. Objectives should be quantifiable and time-specific 
in order to serve as performance indicators. 

(i) Formulation of Economic Development Strategy. — The Plan shall have 
as its action component a strategy set forth in a blueprint for directing 
resources of time and dollars toward the satisfaction of the goals and objectives 
stated in subsection (h) of this section. As a practical consequence of the 
economic environment, a focus on the competitiveness of indigenous industries 
and entrepreneurial development is required. The Plan shall include a 
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strategy for the coordination of initiatives and activities for workforce pre- 
paredness, funded by federal or State sources, including, but not limited to, 
vocational education, applied technology education, remedial education, and 
job training, and the achievement of the economic development goals of the 
Plan. A balance of opportunity between rural and urban regions and between 
majority and minority populations should be an overriding consideration. 
Equity of opportunity for counties and communities across the State will 
involve the explicit consideration of local fiscal capacity and the fiscal ability to 
support development activities. 

The concept of differentiation should be employed. The Plan. should recog- 
nize the various strengths and weaknesses of the State and its component 
regions, subregions, and, in some cases, individual counties. The concept of 
market segmentation should be employed. Different Regions and subregions of 
the State should be promoted to different markets. 

(j) Implementation Plan. — Based upon all of the foregoing steps, the Board 
shall establish an implementation plan assigning to the appropriate parties 
specific responsibilities for meeting measurable objectives. The implementa- 
tion plan shall contain all necessary elements so that it may be used as a 
means to monitor performance, guide appropriations, and evaluate the out- 
comes of the parties involved in economic development in the State. 

(k) Annual Report. — The Plan shall contain a section devoted to measuring 
results, to be called “An Annual Report on Economic Development for the State 
of North Carolina”. The Annual Report shall contain a comparison of actual 
results with stated goals and objectives and significant and meaningful 
statistics to allow policymakers to adjust strategy and tactics as necessary to 
achieve the formulated goals. 

The Annual Report shall break down data by Regions and counties includ- 
ing: 

(1) The net job change (expansions minus contractions) by the various 
economic sectors of the county, Region, and State. 

(2) Realized capital investment in plants and equipment by new and 
expanding industry in each county, Region, and State. 

(3) Manufacturing changes by county, Region, and State that affect the 
value of firms, total payrolls, average wages, value of shipments, 
contributions to gross State product, and value added. 

(4) The net change in the number of firms by county, Region, and State 
with statistics on the dynamics of change: relocations in versus 
relocations out; births versus deaths; and expansions versus contrac- 
tions. 

(5) A measure of the status and performance of all sectors of the county, 
Region, and State economy including, but not limited to, manufactur- 
ing, agriculture, trade, finance, communications, transportation, util- 
ities, services, and travel and tourism. 

(6) An assessment of the relative status and performance of rural busi- 
ness development as opposed to that in urban areas. 

(7) An analysis of the status of minority-owned businesses throughout the 
State. 

(8) An assessment of the development capability of the various Regions of 
the State in terms of their environmental, fiscal, and administrative 
capacity. Those areas that are handicapped by barriers to develop- 
ment should be highlighted. 

(9) An evaluation of the State’s economic performance as indicated by the 
above statistics with the goals and objectives outlined in the Plan. 

(1) Accountability. — The Board shall make all data, plans, and reports 
available to the General Assembly and the Joint Legislative Commission on 
Governmental Operations at appropriate times and upon request. The Board 
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shall prepare and make available on an annual basis public reports on each of 
the major sections of the Plan and the Annual Report indicating the degree of 
success in attaining each development objective. (1993, c. 321, s. 313(c); 
1997-456, s. 27.) 


Editor’s Note. — The number of this section 1997-456, s.27 which authorized the Revisor of 
was assigned by the Revisor of Statutes, the Statutes to renumber or reletter sections and 
number in Session Laws 1998, c. 321, s. 313(c), parts of sections having a number or letter 
having been § 143B-434.1. designation that is incompatible with the Gen- 

The subdivisions in subsection (d) of this eral Assembly’s computer database. 
section were renumbered pursuant to S.L. 


§ 143B-434.1. The North Carolina Travel and Tourism 
Board — creation, duties, membership. 


(a) There is created within the Department of Commerce the North Caro- 
lina Travel and Tourism Board. The Secretary of Commerce and the Director 
of the Division of Tourism, Film, and Sports Development will work with the 
Board to fulfill the duties and requirements set forth in this section, and to 
promote the sound development of the travel and tourism industry in North 
Carolina. 

(b) The function and duties of the Board shall be: 

(1) To advise the Secretary of Commerce in the formulation of policy and 
priorities for the promotion and development of travel and tourism in 
the State. 

(2) To advise the Secretary of Commerce in the development of a budget 
for the Division of Tourism, Film, and Sports Development. 

(3) To recommend programs to the Secretary of Commerce that will 
promote the State as a travel and tourism destination and that will 
develop travel and tourism opportunities throughout the State. 

(4) To advise the Secretary of Commerce every three months as to the 
effectiveness of agencies with which the Department has contracted 
for advertising and regarding the selection of an advertising agency 
that will assist the Department in the promotion of the State as a 
travel and tourism destination. 

(5) To name a three-member subcommittee, with one member from each 
of the eastern, central, and western regions of the State, to make 
recommendations to the Secretary of Commerce regarding any revi- 
sions in the matching funds tourism grants program, project applica- 
tions, and criteria for projects that qualify for participation in the 
program. 

(6) To advise the Secretary of Commerce from time to time as to the 
effectiveness of the overall operations of the Division of Tourism, Film, 
and Sports Development. 

(7) To promote the exchange of ideas and information on travel and 
tourism between State and local governmental agencies, and private 
organizations and individuals. 

(8) To advise the Secretary of Commerce upon any matter that the 
Secretary, Governor, or Director of the Division of Tourism, Film, and 
Sports Development may refer to it. 

(c) The Board shall consist of 27 members as follows: 

(1) The Secretary of Commerce, who shall not be a voting member. 

(2) The Director of the Division of Tourism, Film, and Sports Develop- 
ment, who shall not be a voting member. 

(3) Two members designated by the Board of Directors of the North 
Carolina Hotel and Motel Association. 
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(4) Two members designated by the Board of Directors of the North 
Carolina Restaurant Association. 

(5) Three Directors of Convention and Visitor Bureaus designated by the 
Board of Directors of the North Carolina Association of Convention 
and Visitor Bureaus. 

(6) The Chairperson of the Travel and Tourism Coalition. 

(7) The President of the Travel Council of North Carolina. 

(8) A member designated by the Board of Directors of the Travel Council 
of North Carolina. 

(9) The President of North Carolina Citizens for Business and Industry. 

(10) One member designated by the North Carolina Petroleum Marketers 
Association. 

(11) One person associated with tourism attractions in North Carolina, 
appointed by the Speaker of the House of Representatives. One person 
who is not a member of the General Assembly, appointed by the 
Speaker of the House of Representatives. 

(12) One person associated with the tourism-related transportation in- 
dustry, appointed by the President Pro Tempore of the Senate. One 
person who is not a member of the General Assembly, appointed by 
the President Pro Tempore of the Senate. 

(13) Four public members each interested in matters relating to travel 
and tourism, two appointed by the Governor (one from a rural area 
and one from an urban area), one appointed by the Speaker of the 
House, and one appointed by the President Pro Tempore of the Senate. 

(14) One member associated with the major cultural resources and 
activities of the State in North Carolina, appointed by the Governor. 

(15) Two members of the House of Representatives, appointed by the 
Speaker of the House of Representatives. 

(16) Two members of the Senate, appointed by the President Pro Tempore 
of the Senate. 

(d) The members of the Board shall serve the following terms: the Secretary 
of Commerce, the Director of the Division of Tourism, Film, and Sports 
Development, the Chairperson of the Travel and Tourism Coalition, the 
President of the Travel Council of North Carolina, and the President of North 
Carolina Citizens for Business and Industry shall serve on the Board while 
they hold their respective offices. Each member of the Board appointed by the 
Governor shall serve during his or her term of office. The members of the Board 
appointed by the General Assembly shall serve two-year terms beginning on 
January 1 of odd-numbered years and ending on December 31 of the following 
year. The first such term shall begin on January 1, 1991, or as soon thereafter 
as the member is appointed to the Board, and end on December 31, 1992. All 
other members of the Board shall serve a term which consists of the portion of 
calendar year 1991 that remains following their appointment or designation 
and, thereafter, two-year terms which shall begin on January 1 of an 
even-numbered year and end on December 31 of the following year. The first 
such two-year term shall begin on January 1, 1992, and end on December 31, 
1994, 

(e) No member of the Board, except a member serving by virtue of his or her 
office, shall serve during more than five consecutive calendar years, except that 
a member shall continue to serve until his or her successor is appointed. 

(f) Appointments to fill vacancies in the membership of the Board that occur 
due to resignation, dismissal, death, or disability of a member shall be for the 
balance of the unexpired term and shall be made by the same appointing 
authority that made the initial appointment. 

(g) Board members who are employees of the State shall receive travel 
allowances at the rate set forth in G.S. 138-6. Board members who are 
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legislators shall be reimbursed for travel and subsistence in accordance with 
G.S. 120-3.1. All other Board members, except those serving pursuant to 
subdivisions (3) through (10) of subsection (c) of this section, shall receive per 
diem, subsistence, and travel expenses at the rate set forth in G.S. 138-5. 
Board members serving pursuant to subdivisions (3) through (10) of subsection 
(c) of this section shall not receive per diem, subsistence, or travel expenses. 
The expenses set forth in this section shall be paid by the Division of Tourism, 
Film, and Sports Development of the Department of Commerce. 

(h) At its first meeting in 1991, the Board shall elect one of its voting 
members to serve as Chairperson during calendar year 1991. At its last 
regularly scheduled meeting in 1991, and at its last regularly scheduled 
meeting in each year thereafter, the Board shall elect one of its voting members 
to serve as Chairperson for the coming calendar year. No person shall serve as 
Chairperson during more than three consecutive calendar years. The Chair- 
person shall continue to serve until his or her successor is elected. 

(i) A majority of the current voting membership shall constitute a quorum. 

(j) The Secretary of Commerce shall provide clerical and other services as 
required by the Board. (1991, c. 406, s. 1; 1991 (Reg. Sess., 1992), c. 959, s. 54; 
1997-495 s. 89(a); 2000-140, s. 79(a).) 


Effect of Amendments. — Session Laws Development” for “Division of Travel and Tour- 
2000-140, s. 79(a), effective July 21, 2000, sub- ism” throughout the section. 
stituted “Division of Tourism, Film, and Sports 


§ 143B-434.2. Travel and Tourism Policy Act. 


(a) This section shall be known as the Travel and Tourism Policy Act. 
(b) The General Assembly of North Carolina finds that: 

(1) The State of North Carolina is endowed with great scenic beauty, 
historical sites, and cultural resources, and with a population whose 
ethnic diversity and traditions are attractive to visitors. 

(2) These resources should be preserved and nurtured, not only because 
they are appreciated by other Americans and by visitors from other 
lands, but because they are valued by the State’s own residents. 

(3) Tourism provides economic well-being by contributing to employment 
and economic development, generating State revenues and receipts 
for iocal businesses, and increasing international trade. 

(4) Tourism is an educational and informational medium for personal 
growth which informs residents about their State’s geography and 
history, their political institutions, their cultural resources, and their 
environment, and about each other. 

(5) Tourism instills State pride and a sense of common interest among the 
people of the State. 

(6) Tourism enhances the quality of life and well-being of the State’s 
residents by affording recreation, new experiences, and opportunities 
for relief from job stress. 

(7) Tourism promotes international understanding and goodwill, and 
contributes to intercultural appreciation. 

(8) Tourism engenders appreciation of the State’s cultural, architectural, 
technological, and industrial achievements. 

(9) The development and promotion of tourism to and within the State is 
in the interest of the people of North Carolina. 

(10) Tourism should develop in an orderly manner in order to provide the 
maximum benefit to the State and its residents. 

(11) Acomprehensive tourism policy is essential if tourism is to grow in an 
orderly way. 
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(c) The policy of the State of North Carolina is to: 

(1) Encourage the orderly growth and development of travel and tourism 
to and within the State. 

(2) Promote the State’s travel and tourism resources to the residents of 
the State, and to potential visitors from other states and other 
countries. 

(3) Instill a sense of history in the State’s young people by encouraging 
family visits to State historic sites, and by promoting the preservation 
and restoration of historic sites, trails, buildings, and districts. 

(4) Promote the mental, emotional, and physical well-being of the people 
of North Carolina by encouraging outdoor recreational activities 
within the State. 

(5) Strengthen a sense of common interest among the residents of the 
State by encouraging them to visit each other’s communities and 
discover each other’s traditions and ways of life. 

(6) Increase national and international awareness of the State’s cultural 
contributions by encouraging attendance at orchestral, operatic, dra- 
mplic, and other productions by artistic groups performing in the 

tate. 

(7) Cultivate the State’s commercial interests by encouraging local and 
county fairs so that visitors may learn about local products and crafts. 

(8) Encourage the talents and strengthen the economic independence of 
State residents by encouraging the preservation of traditional craft 
skills; the production of handicrafts and folk art by private artisans 
and craftspeople; and the holding of craft demonstrations. 

(9) Provide visitors to the State with a hospitable reception. 

(10) Develop and maintain a statewide tourism data base. 

(11) Encourage the protection of wildlife and natural resources and the 
preservation of geological, archaeological, and cultural treasures in 
tourist areas. 

(12) Encourage, assist, and coordinate, where possible, the tourism activ- 
ities of local and area promotional organizations. 

(13) Ensure that the tourism interest of the State is fully considered by 
State agencies and the General Assembly in their deliberations; and 
coordinate, to the maximum extent possible, all State activities in 
support of tourism with the needs of the general public, the political 
subdivisions of the State, and the tourism industry. 

(d) The Department of Commerce, and the Division of Tourism, Film, and 
Sports Development within that Department, shall implement the policies set 
forth in this section. The Division of Tourism, Film, and Sports Development 
shall make an annual report to the General Assembly regarding the status of 
the travel and tourism industry in North Carolina; the report shall be 
submitted to the General Assembly by January 15 of each year beginning 
January 15, 1992. The duties and responsibilities of the Department of 
Commerce through the Division of Tourism, Film, and Sports Development 
shall be to: 

(1) Organize and coordinate programs designed to promote tourism 
within the State and to the State from other states and foreign 
countries. 

(2) Measure and forecast tourist volume, receipts, and impact, both social 
and economic. 

(3) Develop a comprehensive plan to promote tourism to the State. 

(4) Encourage the development of the State’s tourism infrastructure, 
facilities, services, and attractions. 
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(5) Cooperate with neighboring states and the federal government to 
promote tourism to the State from other countries. 

(6) Develop opportunities for professional education and training in the 
tourism industry. 

(7) Provide advice and technical assistance to local public and private 
tourism organizations in promoting tourism to the State. 

(8) Encourage cooperation between State agencies and private individu- 
als and organizations to advance the State’s tourist interests and seek 
the views of these agencies and the private sector in the development 
of State tourism programs and policies. | 

(9) Give leadership to all concerned with tourism in the State. 

(10) Perform other functions necessary to the orderly growth and devel- 

opment of tourism. 

(11) Develop informational materials for visitors which, among other 
things, shall: 

a. Describe the State’s travel and tourism resources and the State’s 
history, economy, political institutions, cultural resources, out- 
door recreational facilities, and principal festivals. 

b. Urge visitors to protect endangered species, natural resources, 
archaeological artifacts, and cultural treasures. 

c. Instill the ethic of stewardship of the State’s natural resources. 
(12) Foster an understanding among State residents and civil servants of 
the economic importance of hospitality and tourism to the State. 
(13) Work with local businesses, including banks and hotels, with educa- 

tional institutions, and with the United States Travel and Tourism 

Administration, to provide special services for international visitors, 

such as currency exchange facilities. 

(14) Encourage the reduction of architectural and other barriers which 
impede travel by physically handicapped persons. (1991, c. 144, ss. 
1-4; 1991 (Reg. Sess., 1992), c. 959, s. 85; 2000-140, s. 79(b).) 


Editor’s Note. — The number of this section stituted “Division of Tourism, Film, and Sports 
was designated by the Revisor of Statutes. Development” for “Division of Travel and Tour- 
Effect of Amendments. — Session Laws ism” three times in subsection (d). 
2000-140, s. 79(b), effective July 21, 2000, sub- 


§ 143B-434.3. Film Industry Development Account. 


(a) Creation and Purpose of Account. — There is created in the Department 
of Commerce, Division of Tourism, Film, and Sports Development, the Film 
Industry Development Account to provide annual grants as incentives to 
production companies that engage in production activities in this State. The 
Division of Tourism, Film, and Sports Development shall administer this 
program in accordance with the following provisions: 

(1) To be eligible for a grant, a production company must engage in 
production activities in this State. A grant may not be used for 
political or issue advertising. 

(2) A grant may not exceed fifteen percent (15%) of the amount the 
production company spends for goods and services in this State during 
the calendar year. 

(3) A grant may not exceed two hundred thousand dollars ($200,000) per 
production. 

(b) Production Company Defined. — As used in this section, the term 
“production company” has the meaning provided in G.S. 105-164.3. 

(c) Limitation on eligibility. — No production company shall be eligible for a 
grant under this section if an original motion picture, television, or radio image 
for theatrical, commercial, advertising, or educational purposes made by that 
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company contains material that is considered obscene, as defined by G.S. 
14-190.1(b). 

(d) Reports. — The Department of Commerce shall report annually to the 
General Assembly concerning the applications made to the account, the 
payments made from the account, and the effect of the payments on job 
creation in the State. The Department of Commerce shall also report quarterly 
to the Joint Legislative Commission on Governmental Operations and the 
Fiscal Research Division on the use of the moneys in the account, including 
information regarding to whom payments were made and in what amounts. 
(2000-140, s. 79(c); 2000-153, ss. 1, 6.) 


Editor’s Note. — At the direction of the Effect of Amendments. — Session Laws 
Revisor of Statute, Session Laws 2000-153, s.6, 2000-140, s. 79(c), effective July 21, 2000, sub- 
has been codified as subsection (c) and present stituted “Division of Tourism, Film, and Sports 
subsection (d) has been designated as such. Development” for Division of Travel and Tour- 

Session Laws 2000-153, s. 7, made this sec- ism” in subsection (a). 
tion effective August 2, 2000. 


§ 143B-435. Publications. 


The Department of Commerce may also cause to be prepared for publication, 
from time to time, reports and statements, with illustrations, maps and other 
descriptions, which may adequately set forth the natural and material 
resources of the State and its industrial and commercial developments, with a 
view to furnishing information to educate the people with reference to the 
material advantages of the State, to encourage and foster existing industries, 
and to present inducements for investment in new enterprises. Such informa- 
tion shall be published and distributed as the Department of Commerce may 
direct. The costs of publishing and distributing such information shall be paid 
from: 

(1) State funds as other public documents; or 
(2) Private funds received: 
a. As donations, or 
b. From the sale of appropriate advertising in such published infor- 
mation 4(1925,.c.:122, 8,11; 1973} -¢c. 1262; s,:28; 1977, co 198, ss. 
20, 26; 1989, c. 751, s. 7(30); 1989 (Reg. Sess., 1990), c. 1066, s. 55; 
1991 (Reg. Sess., 1992), c. 959, s. 55.) 


Editor’s Note. — The above section was 
formerly § 113-14. It was recodified in this 
Article by Session Laws 1977, c. 198, s. 26. 


§ 143B-436. Advertising of State resources and advan- 
tages. 


It is hereby declared to be the duty of the Department of Commerce to map 
out and to carry into effect a systematic plan for the nationwide advertising of 
North Carolina, properly presenting, by the use of any available advertising 
media, the true facts concerning the State of North Carolina and all of its 
resources. (1937, c. 160; 1953, c. 808, s. 4; 1973, c. 1262, s. 86; 1977, c. 198, ss. 
20, 26; 1989, c. 751, s. 7(31); 1991 (Reg. Sess., 1992), c. 959, s. 56.) 


Editor’s Note. — The above section was 
formerly § 113-15. It was recodified in this 
Article by Session Laws 1977, c. 198, s. 26. 
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§ 143B-437. Investigation of impact of proposed new and 
expanding industry. 


The Department of Commerce shall conduct an evaluation in conjunction 
with the Department of Environment and Natural Resources of the effects on 
the State’s natural and economic environment of any new or expanding 
industry or manufacturing plant locating in North Carolina. (1971, c. 824; 
1973,,c¢,.1262, 88. 28, 86; 1977, c..198, ss. 19,26; ¢. 771, s.-4.,1989) ¢- 7208; 
218(153); eo TH1; ‘s: 7(382); 1991 (Reg. Sess., 1992), c. 959; sii57; 1997-443%"s. 
11A.119(a).) 


Editor’s Note. — The above section was _ sion Laws 1977, c. 198, s. 19, and recodified in 
formerly § 113-15.2. It was rewritten by Ses- this Article by s. 26 of the same act. 


§ 143B-437.01. Industrial Development Fund. 


(a) Creation and Purpose of Fund. — There is created in the Department of 
Commerce the Industrial Development Fund to provide funds to assist the 
local government units of the most economically distressed counties in the 
State in creating jobs in certain industries. The Department of Commerce shall 
adopt rules providing for the administration of the program. Those rules shall 
include the following provisions, which shall apply to each grant from the fund: 

(1) The funds shall be used for (i) installation of or purchases of equip- 
ment for eligible industries, (ii) structural repairs, improvements, or 
renovations of existing buildings to be used for expansion of eligible 
industries, or (111) construction of or improvements to new or existing 
water, sewer, gas, or electrical utility distribution lines or equipment 
for existing or new or proposed industrial buildings to be used for 
eligible industries. To be eligible for funding, the water, sewer, gas, or 
electrical utility lines or facilities shall be located on the site of the 
building or, if not located on the site, shall be directly related to the 
operation of the specific eligible industrial activity. 

(la) The funds shall be used for projects located in economically dis- 
tressed counties except that the Secretary of Commerce may use up to 
one hundred thousand dollars ($100,000) to provide emergency eco- 
nomic development assistance in any county that is documented to be 
experiencing a major economic dislocation. 

(2) The funds shall be used by the city and county governments for 

- projects that will directly result in the creation of new jobs. The funds 
shall be expended at a maximum rate of five thousand dollars ($5,000) 
per new job created up to a maximum of five hundred thousand dollars 
($500,000) per project. 

(3) There shall be no local match requirement if the project is located in an 
enterprise tier one area as defined in G.S. 105-129.3. 

(4) The Department may authorize a local government that receives funds 
under this section to use up to two percent (2%) of the funds, if 
necessary, to verify that the funds are used only in accordance with 
law and to otherwise administer the grant or loan. 

(5) No project subject to the Environmental Policy Act, Article 1 of 
Chapter 113A of the General Statutes, shall be funded unless the 
Secretary of Commerce finds that the proposed project will not have a 
significant adverse effect on the environment. The Secretary of 
Commerce shall not make this finding unless the Secretary has first 
received a certification from the Department of Environment and 
Natural Resources that concludes, after consideration of avoidance 
and mitigation measures, that the proposed project will not have a 
significant adverse effect on the environment. 


376 


§143B-437.01 ART. 10. COMMERCE §143B-437.01 


(6) The funds shall not be used for any nonmanufacturing project that 
does not meet the wage standard set out in G.S. 105-129.4(b). 

(al) Definitions. — The following definitions apply in this section: 

(1) Air courier services. — A person is engaged in the air courier services 
business if the person’s primary business is furnishing air delivery of 
individually addressed letters and packages, except by the United 
States Postal Service. 

(2) Central administrative office. — Defined in the North American 
Industry Classification System adopted by the United States Office of 
Management and Budget. 

(3) Data processing. — Defined in the North American Industry Classifi- 

- cation System adopted by the United States Office of Management 
and Budget. 

(4) Economically distressed county. — A county designated as an enter- 
prise tier one, two, or three area pursuant to G.S. 105-129.3. 

(5) Eligible industry. — A central administrative office or a person 

engaged in the business of air courier services, data processing, 

manufacturing, or warehousing and wholesale trade. 

(6) Reserved. 

/(7) Major economic dislocation. — The actual or imminent loss of 500 or 
more manufacturing jobs in the county or of a number of manufac- 
turing jobs equal to at least ten percent (10%) of the existing 
manufacturing workforce in the county. 

(8) Manufacturing. — Defined in the North American Industry Classifi- 
cation System adopted by the United States Office of Budget and 

bs! Management. 

~ (9) Reserved. 

(10) Warehousing and wholesale trade. — Defined in the North American 
Industry Classification System adopted by the United States Office of 
Management and Budget. 

(b) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.5. 

(b1) Utility Account. — There is created within the Industrial Development 
Fund a special account to be known as the Utility Account to provide funds to 
assist the local government units of enterprise tier one and tier two areas, as 
defined in G.S. 105-129.3, in creating jobs in eligible industries. The Depart- 
ment of Commerce shall adopt rules providing for the administration of the 
program. Except as otherwise provided in this subsection, those rules shall be 
consistent with the rules adopted with respect to the Industrial Development 
Fund. The rules shall provide that the funds in the Utility Account may be 
used only for construction of or improvements to new or existing water, sewer, 
gas, or electrical utility distribution lines or equipment for existing or new or 
proposed industrial buildings to be used for eligible industrial operations. To 
be eligible for funding, the water, sewer, gas, or electrical utility lines or 
facilities shall be located on the site of the building or, if not located on the site, 
shall be directly related to the operation of the specific industrial activity. 
There shall be no maximum funding amount per new job to be created or per 
project. 

(c) Reports. — The Department of Commerce shall report annually to the 
General Assembly concerning the applications made to the fund and the 
payments made from the fund and the impact of the payments on job creation 
in the State. The Department of Commerce shall also report quarterly to the 
Joint Legislative Commission on Governmental Operations and the Fiscal 
Research Division on the use of the moneys in the fund, including information 
regarding to whom payments were made, in what amounts, and for what 
purposes. 
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(c1) In addition to the reporting requirements of subsection (c) of this 
section, the Department of Commerce shall report annually to the General 
Assembly concerning the payments made from the Utility Account and the 
impact of the payments on job creation in the State. The Department of 
Commerce shall also report quarterly to the Joint Legislative Commission on 
Governmental Operations and the Fiscal Research Division on the use of the 
moneys in the Utility Account including information regarding to whom 
payments were made, in what amounts, and for what purposes. 

(d) Repealed by Session Laws 1996, Second Extra Session, c. 13, s. 3.5. — 
(1989, c. 751, s. 9(c); c. 754, s. 54; 1991 (Reg. Sess., 1992), c. 959, s. 60; 1993, c. 
444, 5. 1; 1996, 2nd Ex. Sess., c. 13, s. 3.5; 1997-456, s. 27; 1998-55, s. 6; 
1999-360, s. 17; 2000-56, s. 3(b).) 


Editor’s Note. — This section was formerly 
numbered 143B-437A. It was renumbered as 
this section pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

Session Laws 1996, Second Extra Session, c. 


18, s. 26.5 (b) was codified as subsection (cl) of 
this section at the direction of the Revisor of 
Statutes. 

Effect of Amendments. — Session Laws 
2000-56, s. 3(b), effective July 1, 2000, and 
applicable to funds appropriated, grants 
awarded, or loans made on or after that date, 
added subdivision (a)(6). 


§ 143B-437.02: Reserved for future codification purposes. 


§ 143B-437.03. Allocation of economic development re- 
sponsibilities. 


The Economic Development Board created in G.S. 148B-434 shall coordinate 
economic development efforts among the various agencies and entities, includ- 
ing those created by executive order of the Governor, that receive economic 
development appropriations and the Board shall recommend to the Governor 
and to the General Assembly the assignment of key responsibilities for 
different aspects of economic development. The Board shall recommend to the 
Governor and to the General Assembly resource allocation and planning 
designed to encourage each agency to focus on its area of primary responsibil- 
ity and not diffuse its resources by conducting activities assigned to other 
agencies. (1998, c. 321, s. 313(e); 1997-456, s. 27.) 


Editor’s Note. — This section was formerly 
numbered 143B-4387C. It was renumbered as 
this section pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 


renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 


§ 143B-437.04. Community development block grants. 


(a) The Department of Commerce shall adopt guidelines for the awarding of 
Community Development Block Grants to ensure that: 
(1) No local match is required for grants awarded for projects located in 
enterprise tier one areas as defined in G.S. 105-129.3. 
(2) To the extent practicable, priority consideration for grants is given to 
projects located in enterprise tier one areas as defined in G.S. 
105-129.3 or in development zones that have met the conditions of 


subsection (b) of this section. 


(b) In order to qualify for the benefits of this section, after an area is 
designated a development zone under G.S. 105-129.3A, the governing body of 
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the city in which the zone is located must adopt a strategy to improve the zone 
and establish a development zone committee to oversee the strategy. The 
strategy and the committee must conform with requirements established by 
the Secretary of Commerce. (1996, 2nd Ex. Sess., c. 13, s. 3.6; 1997-456, s. 27; 
1998-55, s. 3.) 


Editor’s Note. — This section was formerly 
numbered 143B-437D. It was renumbered as 
this section pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 


tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

Legal Periodicals. — See Legislative Sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 143B-437.05. Regional Development. 


The Department of Commerce shall review the Economic Development 
Board’s annual report on economic development to evaluate the progress of 
development in each of the economic regions defined by the Board in its 
Comprehensive Strategic Economic Development Plan. In its recruitment and 
development work, the Department shall strive for balance and equality 
among the economic regions and shall use its best efforts to locate new 
industries in the less developed areas of the State. (1996, 2nd Ex. Sess., c. 13, 
s. 3.10; 1997-456, s. 27.) 


Editor’s Note. — This section was formerly 
numbered 143B-437E. The number of this sec- 
tion was assigned by the Revisor of Statutes, 
the number in Session Laws 1996, Second Ex- 
tra Session, c. 13, s. 3.10, having been 143B- 
437D. This section was renumbered as 143B- 


437.05 pursuant to S.L. 1997-456, s. 27 which 
authorized the Revisor of Statutes to renumber 
or reletter sections and parts of sections having 
a number or letter designation that is incom- 
patible with the General Assembly’s computer 
database. 


Part 2A. Community Development Council. 


§ 143B-437.1. Community Development Council — cre- 
ation; powers and duties. 


There is hereby created the Community Development Council to be located 
in the Department of Commerce. The Community Development Council shall 
have the following functions and duties: 

(1) To advise the Secretary of Commerce with respect to promoting and 
assisting in the orderly development of North Carolina counties and 
communities. 

(2) To advise the Secretary of Commerce with respect to the type and 
effectiveness of planning and management services provided to local 
government. 

(3), (4) Repealed by Session Laws 1977, c. 198, s. 18. 

(5) The Council shall consider and advise the Secretary of Commerce 
upon any matter the Secretary may refer to it. (1973, c. 1262, s. 48; 
197-2, Gx198,-65,0Lo,14:.Gei) dy 88. 4,85, 1980Rnns 2 isssi1 99,200; e.751, 
ss. 7(33), 8(19); 1991 (Reg. Sess., 1992), c. 959, s. 58.) 


to the sections in the former Part have been 
added to corresponding sections in the Part as 
rewritten and recodified. 


Editor’s Note. — This Part is former Part 11 
of Article 7 (§§ 143B-305 through 143B-307), 
as recodified by Session Laws 1989, c. 727, s. 
199. Where appropriate, the historical citations 
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§ 143B-437.2. Community Development Council — mem- 
bers; chairman; selection; removal; compensa- 
tion; quorum; services. 


(a) The Community Development Council shall consist of 11 members 
appointed by the Governor. The composition of the Council shall be as follows: 
one member who shall be a local government official, one member who shall be 
the Executive Secretary of the League of Municipalities, one member who shall 
be the Executive Secretary of the County Commissioners Association, one 
member who shall represent industry, one member who shall represent labor, 
and six members at large. 

(b) The Governor shall designate one member of the Council to serve as 
Chairman at the pleasure of the Governor. 

(c) The initial members of the Council other than those members serving in 
an ex officio capacity shall be appointed to serve for terms of four years and 
until their successors are appointed and qualify. Any appointment to fill a 
vacancy on the Council created by the resignation, dismissal, death or 
disability of a member shall be for the balance of the unexpired term. 

(d) The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 148B-16 of the Executive 
Organization Act of 1973. 

(e) Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 
si (f) A majority of the Council shall constitute a quorum for the transaction of 

usiness. 

(g) All clerical and other services required by the Council shall be supplied 
by the Secretary of Commerce. (19738, c. 1262, s. 49; 1977, c. 198, s. 14; c. 771, 
ss. 4, y 1989, c. 727, ss. 199, 201; c. 751, s. 8(20); 1991 (Reg. Sess., 1992), c. 959, 
S. 09. 


§ 143B-437.3. Community Development Council — meet- 
ings. 

The Community Development Council shall meet at least semiannually and 

may hold special meetings at any time and place within the State at the call of 


the chairman or upon the written request of at least a majority of the members. 
(19/5) Col2G2ye OU LOT to l9S: 6.141989 Peru og.) 


Part 2B. Reserved. 
$§ 143B-437.4 through 143B-437.11: Reserved for future codifica- 


tion purposes. 


Part 2C. Reserved. 
§8§ 143B-437.12 through 143B-437.19: Reserved for future codifica- 


tion purposes. 
Part 2D. North Carolina Rural Redevelopment Authority. 


§ 143B-437.20. Short title and intent. 


This Part is the “North Carolina Rural Redevelopment Authority Act”. The 
purpose of the North Carolina Redevelopment Authority is to finance rural 
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economic development projects and invest in rural business development. 
(2000-148, s. 1.) 


Editor’s Note. — Session Laws 2000-148, s. 
7, made this Part effective July 1, 2000. 


§ 1438B-437.21. Definitions. 


The following definitions apply in this Part: 

(1) Authority. — The North Carolina Rural Redevelopment Authority. 

(2) Board. — The Board of Directors of the Authority. 

(3) Development project. — Any investment that enables or makes more 
likely the location or expansion of industrial and commercial busi- 
nesses in rural counties, which may include sites and industrial parks 
or centers, together with improvements, such as shell buildings and 
internal infrastructure. 

(4) Financial institution. — A business that is (i) a bank holding company, 
as defined in the Bank Holding Company Act of 1956, 12 U.S.C. 
8§ 1841, et seq., or its wholly owned subsidiary, (ii) registered as a 
broker-dealer under the Securities Exchange Act of 1934, 15 U.S.C. 
§§ 78a, et seq., or its wholly owned subsidiary, (iii) an investment 
company as defined in the Investment Company Act of 1940, 15 U.S.C. 
§§$ 80a-1, et seq., whether or not it is required to register under that 
act, (iv) a small business investment company as defined in the Small 
Business Investment Act of 1958, 15 U.S.C. §§ 661, et seq., (v) a 
pension or profit-sharing fund or trust, or (vi) a bank, savings 
institution, trust company, financial services company, or insurance 
company. The term does not include, however, a business that does not 
generally market its services to the public and is controlled by a 
business that is not a financial institution. 

(5) Intermediate-term loan. — A loan whose term does not exceed three 
years. 

(6) Regional partnership. — Any of the following: 

a. The Western North Carolina Regional Economic Development 
Commission created in G.S. 158-8.1. 

b. The Northeastern North Carolina Regional Economic Develop- 
ment Commission created in G.S. 158-8.2. 

c. The Southeastern North Carolina Regional Economic Development 
Commission created in G.S. 158-8.3. 

d. The Global TransPark Development Commission created in G.S. 
158-33. 

e. The Carolinas Partnership, Inc. 

f. The Research Triangle Regional Partnership. 

g. The Piedmont Triad Partnership. 

(7) Revenues. — The receipts of the Authority during an accounting 
period, including interest and dividends on investments, realized 
capital gains, income from lending and consulting activities, rent or 
lease income, appropriations from the General Assembly, grants from 
the Golden L.E.A.F. (Long-term Economic Advancement Foundation), 
Inc., and grants and gifts from public and private entities to further 
the purposes of the Authority. 

(8) Rural county. — A county in North Carolina with a density of fewer 
than 200 people per square mile based on the most recent United 
States decennial census. 

(9) Small business investment company. — A small business investment 
company as defined in the Small Business Investment Act of 1958, 15 
U.S.C. §§ 661, et seq. (2000-148, s. 1.) 
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Editor’s Note. — Session Laws 2000-149, s. 
3, directs each regional partnership, as defined 
in G.S. 143B-437.21, with the assistance of the 
North Carolina Rural Economic Development 
Center, to study the information technology 
infrastructure and information technology 
needs of each county within its particular re- 
gion. Each study is to include an inventory of 
existing information technology infrastructure, 
an inventory of information technology needs, 
an analysis of how the information technology 
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ment, and recommendations that address the 
information technology needs of each region. In 
conducting the studies required by this section, 
the regional partnerships are to consider the 
findings of the Connect NC study. The regional 
partnerships may contract with the North 
Carolina Rural Economic Development Center 
as needed to undertake these studies. No later 
than November 1, 2001, each regional partner- 
ship is to report the results of its study, includ- 
ing any legislative proposals, to the Joint Select 


needs affect industrial and business recruit- Committee on Information Technology. 


§ 143B-437.22. Creation of Authority and Board. 


(a) Creation. — The North Carolina Rural Redevelopment Authority is 
created as a body corporate and politic with the powers and jurisdiction as 
provided under this Part or any other law. The Authority is a State agency 
created to perform essential governmental and public functions. The Authority 
is located within the Department of Commerce, but exercises all of its powers, 
including the power to employ, direct, and supervise all personnel, indepen- 
dently of the Secretary of Commerce and, notwithstanding any other provision 
of law, is subject to the direction and supervision of the Secretary of Commerce 
only with respect to the management functions of coordinating and reporting. 

(b) Board of Directors. — The Authority is governed by a Board of Directors, 
which consists of the following 11 members: 

(1) Three members appointed by the Governor, two of whom must be 
representatives of financial institutions and one of whom must be an 
elected official representing a local government of or in a rural county. 

(2) Three members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives in accor- 
dance with G.S. 120-121, one of whom must be a representative of a 
regional partnership with a predominantly rural constituency and 
one of whom must be a representative of a financial institution. 

(3) Three members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121, two of whom must be representatives of financial 
institutions. 

(4) The Secretary of Commerce, who shall serve ex officio. 

(5) The chief executive officer of the Authority. 

(c) Oath. — As the holder of an office, each member of the Board must take 
the oath required by Section 7 of Article VI of the North Carolina Constitution 
before assuming the duties of a Board member. 

(d) Selection Criteria. — In making appointments to the Board, the Gover- 
nor and the General Assembly shall give consideration to the geographical 
representation of the State. In addition, members appointed representing 
financial institutions ideally would be experienced in areas such as commercial 
lending and commercial real estate lending, public finance, and economic 
development; work assignments or experiences in rural counties also would be 
desirable. 

(e) Terms. — The term of office of a member of the Board is three years, 
except that the Governor shall designate two of the initial members appointed 
under subdivision (b)(1) of this section to serve a term of one year, and the 
General Assembly shall designate one of the initial members appointed under 
subdivision (b)(2) of this section and one of the initial members appointed 
under subdivision (b)(3) of this section to serve a term of two years. The term 
of office for the chief executive officer of the Authority shall coincide with the 
officer’s employment by the Board. 
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(f) Chair and Vice-Chair of the Board. — The Governor shall designate one 
of the members appointed by the Governor as the Chair of the Board. The 
Governor shall convene the first meeting of the Board, at which time the 
ate of the Board shall elect from their membership a Vice-Chair of the 

oard. 

(g) Vacancies. — All members of the Board shall remain in office until their 
successors are appointed and qualify. A vacancy in an appointment made by 
the Governor shall be filled by the Governor for the remainder of the unexpired 
term. A vacancy in an appointment made by the General Assembly shall be 
filled in accordance with G.S. 120-122. A person appointed to fill a vacancy 
must qualify in the same manner as a person appointed for a full term. 

(h) Removal of Board Members. — The Governor may remove any member 
of the Board for misfeasance, malfeasance, or nonfeasance in accordance with 
G.S. 1438B-13(d). The Governor or the person who appointed a member of the 
Board may remove the member for using improper influence in accordance 
with G.S. 143B-13(c). 

G) Organization of the Board. — The Board shall adopt bylaws with respect 
to the calling of meetings, quorums, voting procedures, the keeping of records, 
and other organizational and administrative matters as the Board may 
determine. A quorum shall consist of a majority of the members of the Board. 
No vacancy in the membership of the Board shall impair the right of a quorum 
to exercise all rights and to perform all the duties of the Board and the 
Authority. 

(j) Compensation of the Board. — No part of the revenues or assets of the 
Authority shall inure to the benefit of or be distributable to the members of the 
Board or officers or other private persons. The members of the Board other 
than the chief executive officer shall receive no salary for their services but 
may receive per diem and allowances in accordance with G.S. 138-5. 

(k) Treasurer. — The Board shall select the Authority’s treasurer. The Board 
shall require a surety bond of the appointee in the amount as the Board may 
fix, and the premium shall be paid by the Authority as a necessary expense of 
the Authority. 

(1) Chief Executive Officer and Other Employees. — The Board shall appoint 
a full-time professional chief executive officer, whose salary shall be fixed by 
the Board, to serve at its pleasure. The chief executive officer or a person 
designated by the chief executive officer shall appoint, employ, dismiss, and, 
within the limits of available funding, fix the compensation of other employees 
as considered necessary. 

(m) Office. — The Board shall establish an office for the transaction of the 
Authority’s business at the place the Board finds advisable or necessary to 
implement the provisions of this Part. (2000-148, s. 1.) 


§ 143B-437.23. Powers of the Authority. 


(a) The Authority has all of the powers necessary to execute the provisions 
of this Part, including at least the following powers: 

(1) The powers of a corporate body, including the power to sue and be 
sued, to make contracts, to adopt and use a common seal, and to alter 
the adopted seal as needed. 

(2) To finance the purchase of real or personal property. 

(3) To contract and enter into agreements with the State, local govern- 
ments, other authorities of North Carolina, and other states for the 
interchange of business. 

(4) To create and operate agencies and departments needed to implement 
this Part. 

(5) To pay all necessary costs and expenses in the formation, organization, 
administration, and operation of the Authority. 
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(6) To apply for, accept, and administer grants of money from any federal 
agency, from the State or its political subdivisions, or from any other 
public or private sources available, and to expend the money in 
accordance with the requirements imposed by the donor. 

(7) To adopt, alter, or repeal its own bylaws or rules implementing the 
provisions of this Part. 

(8) To execute financing agreements, security documents, and other 
instruments necessary in exercising its power under this Part. 

(9) To fix, charge, collect, pledge, or assign revenues of the Authority. . 

(10) To employ consulting engineers, architects, attorneys, real estate 
counselors, appraisers, and other consultants and employees as may 
be required in the judgment of the Board and to fix and pay their 
compensation from funds available to the Authority... 

(11) To provide consulting and advisory services to government entities 
and to private, nonprofit entities. 

(12) To procure and maintain adequate insurance or otherwise provide for 
adequate protection to indemnify the Authority and its. officers, 
directors, agents, employees, adjoining property owners, or the gen- 
eral public against loss or liability resulting from any act or omission 
by or on behalf of the Authority. | 

(13) To exercise the powers granted counties and cities under G.S. 
158-7.1(a). | 

(14) With the approval of any unit of local government, to use officers, 
employees, agents, and facilities of the unit of local government for 
the purposes and upon the terms as may be mutually agreeable. 

(15) To receive and use appropriations from the State, including an 
appropriation from the proceeds of State general obligation bonds or 
notes. 

(16) To create and administer the Rural Investment Fund and the 
Long-Term Rural Development Fund, as provided in this Part. 

(17) To invest in securities of a small business investment company or in 
a limited partnership interest in a partnership that invests princi- 
pally in companies in rural counties. 

(18) To act as a regranting agency for government grants specifically 
designated for that purpose. 

(b) To execute the powers provided in subsection (a) of this section, the 
Board shall determine the policies of the Authority by majority vote of the 
members of the Board present and voting, a quorum having been established. 
Once a policy is determined, the Board shall communicate it to the chief 
executive officer, who has the exclusive authority to execute the policy of the 
Authority. No member of the Board is authorized to give operational directives 
to any employee of the Authority other than the chief executive officer. 

(c) The Authority does not have the power of eminent domain or the power 
to levy any tax. (2000-148, s. 1.) 


§§ 143B-437.24, 143B-437.25: Reserved for future codification pur- 


poses. 


§ 143B-437.26. Authority funds. 


Funds of the Authority may be paid out only upon warrants signed by the 
treasurer or assistant treasurer of the Authority and countersigned by the 
Chair, the acting Chair, or the chief executive officer. No warrants may be 
drawn or issued disbursing any of the funds of the Authority except for a 
purpose authorized by this Part and unless the account or expenditure has 
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been audited and approved by the Authority or its chief executive officer. 
(2000-148, s. 1.) 


§ 1438B-437.27. Rural Investment Fund. 


The Authority may create a revolving loan fund to be called the Rural 
Investment Fund. The Authority shall use monies in the Investment Fund only 
to make intermediate-term loans to government entities and to private, 
nonprofit entities for self-liquidating projects, such as shell buildings, in rural 
counties. The Authority shall adopt rules establishing interest rates, maxi- 
mum loans, security requirements, eligibility standards, application proce- 
- dures, award criteria, and award schedules, and otherwise providing for the 
administration of the Investment Fund. The Authority shall give priority to 
applications from regional partnerships. (2000-148, s. 1.) 


§ 143B-437.28. Long-Term Rural Development Fund. 


(a) The Authority may create a fund to be known as the Long-Term Rural 
Development Fund. The Authority may invest and reinvest the assets of the 
Development Fund. 

(b) The income derived from the investment or deposit of the Development 
Fund shall be used for the following purposes: 

(1) To pay the administrative expenses of the Authority. 

(2) To make intermediate-term loans and longer-term loans to govern- 
ment entities and to private, nonprofit entities for self-liquidating 
projects, such as shell buildings, in rural counties. 

(3) To provide for the development of property for industrial sites and 
industrial parks in rural counties, including any of the following: 

a. Providing water, sewer, gas, or electrical distribution lines or 
equipment for an industrial site or industrial park. 

b. Providing road or railroad improvements for an industrial site or 
industrial park. 

c. Providing fiber optic or coaxial cable, towers, and other infrastruc- 
ture items to accommodate high-speed Internet access. 

d. Providing air or water pollution control facilities. 

(c) The Authority shall adopt rules establishing interest rates, maximum 
loans, security requirements, eligibility standards, application procedures, 
award criteria, and award schedules, and otherwise providing for the admin- 
istration of the Development Fund. The Authority shall give priority to 
applications from regional partnerships. (2000-148, s. 1.) 


§ 143B-437.29. Contracting with minority businesses. 


The Authority must comply with the policies regarding contracting with 
minority businesses as set out in G.S. 143-48, 143-128.2, and 143-135.5 and 
with any other applicable laws. The Authority is subject to Executive Order 
Number 150, issued April 20, 1999, regarding contracting with historically 
underutilized businesses. (2000-148, s. 1; 2001-496, s. 3.4.) 


Editor’s Note. — Session Laws 2001-496,s. applicable to construction projects for which 
' 13.1 is a severability clause. bids or proposals are solicited on or after that 
Effect of Amendments. — Session Laws date, substituted “143-128.2” for “143-128(f).” 

2001-496, s. 3.4, effective January 1, 2002, and 
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§ 143B-437.30. Conflicts of interest. 


If any member, officer, or employee of the Authority is interested either 
directly or indirectly, or is an officer or employee of or has an ownership 
interest in any firm or corporation, not including units of local government, 
interested directly or indirectly, in any contract with the Authority, the 
member, officer, or employee must disclose the interest to the Board, which 
must set forth the disclosure in the minutes of the Board. The member, officer, 
or employee having an interest may not participate on behalf of the Authority 
in the authorization of any contract. (2000-148, s. 1.) 


§ 143B-437.31. Cooperation by other State agencies. 


All State officers and agencies shall cooperate and may render services 
where appropriate to the Authority within their respective functions as may be 
requested by the Authority. (2000-148, s. 1.) 


§ 143B-437.32. Annual and quarterly reports. 


The Authority must, promptly following the close of each fiscal year, submit 
an annual report of its activities for the preceding year to the Governor and the 
General Assembly. Each report must be accompanied by an audit of its books 
and accounts. The audit must be conducted by the State Auditor. The costs of 
all audits shall be paid from funds of the Authority. 

Each annual report must be accompanied by data indicating the geograph- 
ical distribution of development projects funded directly or indirectly by the 
Authority. Every three years, the Authority shall provide to the Governor and 
to the General Assembly an analysis of the data for the previous three-year 
period showing the extent to which the funding of development projects has 
been distributed among the rural counties of every geographical region in an 
equitable manner. 

The Authority must submit quarterly reports to the Joint Legislative 
Commission on Governmental Operations. The reports must summarize the 
Authority’s activities during the quarter and contain any information about 
the Authority’s activities that is requested by the Commission. (2000-148, s. 1.) 


§ 143B-437.33. Dissolution. 


Whenever the Board by resolution determines that the purposes for which 
the Authority was formed have been substantially fulfilled and that all 
obligations incurred by the Authority have been fully paid or satisfied, the 
Board may declare the Authority dissolved. On the effective date of the 
resolution, the title to all funds and other property owned by the Authority at 
the time of the dissolution vests in the State and possession of the funds and 
other property must be delivered to the State. (2000-148, s. 1.) 


§§ 143B-437.34 through 143B-347.39: Reserved for future codifica- 


tion purposes. 
Part 2E. North Carolina Rural Internet Access Authority 
(Repealed effective December 1, 2003). 


§ 143B-437.40. (Repealed effective December 1, 2003) 
Short title and intent. 
This Part is the “North Carolina Rural Internet Access Authority Act.” The 
General Assembly finds as follows: 
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Part 2E has a postponed repeal date. See notes. 


(1) Access to computers and the Internet, along with the ability to 
effectively use these technologies, are becoming increasingly impor- 
tant for full participation in America’s economic, political, and social 


life. 


(2) Affordable, high-speed Internet access is a key competitive factor for 
economic development and quality of life in the New Economy of the 


global marketplace. 


(3) In the digital age, universal connectivity at affordable prices is a 
necessity for business transactions, education and training, health 
care, government services, and the democratic process. 

(4) Unequal access to computer technology and Internet connectivity by 
income, educational level and/or geography could deepen and rein- 
force the divisions that exist in our society. 

(5) The intent of the Rural Internet Access Authority is to close this digital 
divide for the citizens of North Carolina. (2000-149, s. 1.) 


Editor’s Note. — Session Laws 2000-149, s. 
3, directs each regional partnership, as defined 
in G.S. 143B-437.21, with the assistance of the 
North Carolina Rural Economic Development 
Center, to study the information technology 
infrastructure and information technology 
needs of each county within its particular re- 
gion. Each study is to include an inventory of 
existing information technology infrastructure, 
an inventory of information technology needs, 
an analysis of how the information technology 
needs affect industrial and business recruit- 
ment, and recommendations that address the 
information technology needs of each region. In 
conducting the studies required by this section, 
the regional partnerships are to consider the 
findings of the Connect NC study. The regional 
partnerships may contract with the North 


Carolina Rural Economic Development Center 
as needed to undertake these studies. No later 
than November 1, 2001, each regional partner- 
ship is to report the results of its study, includ- 
ing any legislative proposals, to the Joint Select 
Committee on Information Technology. 

Session Laws 2000-149, s. 4, provides that 
the act does not obligate the General Assembly 
to appropriate funds. 

Session Laws 2000-149, s. 5, makes Part 2E 
effective August 2, 2000. The North Carolina 
Rural Internet Access Authority created in the 
act is dissolved effective December 31, 2003. 
The act is repealed effective December 31, 
2003. Part 2E of Article 10 of Chapter 1438B of 
the General Statutes and G.S. 120-123(73), as 
enacted by the act, are repealed effective De- 
cember 1, 2003. 


§ 143B-437.41. (Repealed effective December 1, 2003) Def- 


initions. 


The following definitions apply in this Part: 


(1) 
(2) 
(3) 


Authority. — The North Carolina Rural Internet Access Authority. 
Commission. — The governing body of the Authority. 
High-speed broadband Internet access. — Internet access with trans- 


mission speeds of at least 128 kilobits per second for residential 
customers and at least 256 kilobits per second for business customers. 


(4) 
(5) 


Regional partnership. — Defined in G.S. 143B-437.21. 
Rural county. — A county with a density of fewer than 200 people per 


square mile based on the 1990 United States decennial census. 


(2000-149, s. 1.) 


Editor’s Note. — For repeal of Part 2E, and 
dissolution of the North Carolina Rural 


Internet Access Authority, see the editor’s note 
under § 143B-437.40. 


§ 143B-437.42. (Repealed effective December 1, 2003) Cre- 
ation of Authority and Commission. 


(a) Creation. — The North Carolina Rural Internet Access Authority is 
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created within the Department of Commerce and, notwithstanding any other 
provision of law, is subject to the direction and supervision of the Secretary of 
Commerce only with respect to the management functions of coordinating and 
reporting. These functions of the Secretary of Commerce are ministerial and 
shall be performed only pursuant to the direction and policy of the Commis- 
sion. 

The purpose of the Authority is to manage, oversee, and monitor efforts to 
provide rural counties with high-speed broadband Internet access. The Au- 
thority shall also serve as the central rural Internet access policy planning 
body of the State and shall communicate and coordinate with State, regional, 
and local agencies and private entities in order to implement a coordinated 
rural Internet access policy. 

(b) Commission. — The Authority is governed by a Commission that 
consists of 21 members, six members appointed by the Governor, six members 
appointed by the General Assembly upon the recommendation of the President 
Pro Tempore of the Senate in accordance with G.S. 120-121, six members 
appointed by the General Assembly upon the recommendation of the Speaker 
of the House of Representatives in accordance with G.S. 120-121, and the 
following three ex officio, voting members: the State’s Chief Information 
Officer, the president of the North Carolina Rural Economic Development 
Center, and the Secretary of Commerce. 

It is the intent of the General Assembly that the appointing authorities, in 
making appointments, shall appoint members who represent the geographic, 
gender, and racial diversity of the State, members who represent rural 
counties, members who represent regional partnerships, and members who 
represent the communications industry, which may include local telephone 
exchange companies, rural telephone cooperatives, Internet service providers, 
commercial wireless communications carriers, and other communications 
businesses. 

(c) Oath. — As the holder of an office, each member of the Commission must 
take the oath required by Section 7 of Article VI of the North Carolina 
Constitution before assuming the duties of a Commission member. 

(d) Terms; Commencement; Staggering. — Except as provided in subsection 
(f) of this section, all terms of office shall commence on August 1 of the year the 
appointment is made. The appointing officers shall designate one-half of their 
appointees to serve one-year terms; members may serve up to four consecutive 
one-year terms. The appointing officers shall designate their remaining 
appointees to serve three-year terms; members may serve up to two consecu- 
tive three-year terms. 

(e) Chair. — The Governor shall designate one of the members appointed by 
the Governor as the Chair of the Commission. The Governor shall convene the 
first meeting of the Commission. 

(f) Vacancies. — All members of the Commission shall remain in office until 
their successors are appointed and qualify. A vacancy in an appointment made 
by the Governor shall be filled by the Governor for the remainder of the 
unexpired term. A vacancy in an appointment made by the General Assembly 
shall be filled in accordance with G.S. 120-122. A person appointed to fill a 
vacancy must qualify in the same manner as a person appointed for a full term. 

(g) Removal of Commission Members. — The Governor may remove any 
member of the Commission for misfeasance, malfeasance, or nonfeasance in 
accordance with G.S. 143B-13(d). The Governor or the person who appointed a 


member may remove the member for using improper influence in accordance 
with G.S. 143B-13(c). 
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(h) Compensation of the Commission. — No part of the revenues or assets of 
the Authority shall inure to the benefit of or be distributable to the members 
of the Commission or officers or other private persons. The members of the 
Commission shall receive no salary for their services but may receive per diem 
and allowances in accordance with G.S. 138-5. 

(i) Staff. — The North Carolina Rural Economic Development Center, Inc., 
shall provide administrative and professional staff support for the Authority 
under contract. 

(j) Conflicts of Interest. — Members of the Authority shall comply with the 
provisions of G.S. 14-234 prohibiting conflicts of interest. In addition, if any 
member, officer, or employee of the Authority is interested either directly or 
indirectly, or is an officer or employee of or has an ownership interest in any 
firm or corporation, not including units of local government, interested directly 
or indirectly, in any contract with the Authority, the member, officer, or 
employee must disclose the interest to the Commission, which must set forth 
the disclosure in the minutes of the Commission. The member, officer, or 
employee having an interest may not participate on behalf of the Authority in 
the authorization of any contract. (2000-149, s. 1; 2001-171, s. 1.) 


Editor’s Note. — For repeal of Part 2E, and Effect of Amendments. — Session Laws 
dissolution of the North Carolina Rural 2001-171, s. 1, effective June 7, 2001, substi- 
Internet Access Authority, see the editor’s note tuted “president” for “chair” in the first para- 
under § 143B-437.40. graph of subsection (b). 


§ 143B-437.43. (Repealed effective December 1, 2003) Pow- 
ers, duties, and goals of the Authority. 


(a) Powers. — The Authority shall have the following powers: 

(1) To employ, contract with, direct, and supervise all personnel and 
consultants. 

(2) To apply for, accept, and utilize grants, contributions, and appropria- 
tions in order to carry out its duties and goals as defined in this Part. 

(3) To enter into contracts and to provide support and assistance to local 
governments, nonprofit entities, and regional partnerships, in carry- 
ing out its duties and goals under this Part. 

(4) To review and recommend changes in all laws, rules, programs, and 
policies of this State or any agency or subdivision thereof to further 
the goals of rural Internet access. 

(b) Duties. — The Authority shall have the following duties: 

(1) To develop and recommend to the Governor, the General Assembly, 
and the North Carolina Rural Redevelopment Authority a plan to 
provide rural counties with high-speed broadband Internet access. 

(2) To propose funding that may be needed from the North Carolina Rural 
Redevelopment Authority established in Part 2D of this Article and 
from other appropriate sources for incentives for the private sector to 
make necessary investments to achieve the Authority's goals and 
objectives. 

(3) To set specific targets and milestones to achieve the goals and 
objectives set out in subsection (c) of this section. 

(c) Goals. — The goals and objectives of the Authority are: 

(1) Local dial-up Internet access provided from every telephone exchange 
within one year. 

(2) High-speed Internet access available to every citizen of North Carolina 
within three years, at prices in rural counties that are comparable to 
prices in urban North Carolina. 
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(3) Two model Telework Centers in either enterprise tier one or enterprise 
tier two area established by January 1, 2002. To the extent practica- 
ble, the Centers should be established in existing facilities. 

(4) Significant increases in ownership of computers, related web devices, 
and Internet subscriptions promoted throughout North Carolina. 

(5) Accurate, current, and complete information provided through the 
Internet to citizens about the availability of present telecommunica- 
tions and Internet services with periodic updates on the future 
deployment of new telecommunications and Internet services. 

(6) Development of government Internet applications promoted to make 
citizen interactions with government agencies and services easier and 
more convenient and to facilitate the delivery of more comprehensive 
programs, including training, education, and health care. 

(7) Open technology approaches employed to encourage all potential 
providers to participate in the implementation of high-speed Internet 
access with no technology bias. 

(8) To coordinate activities, conduct and sponsor research, and recom- 
mend and advocate actions, including regulatory and legislative 
actions to achieve its goals and objectives. / 

(d) Limitations. — The Authority does not have the power of eminent 
domain or the power to levy any tax. 

(e) Reports. — The Authority must submit quarterly reports to the Gover- 
nor, the Joint Select Committee on Information Technology, and the Joint 
Legislative Commission on Governmental Operations. The reports must 
summarize the Authority’s activities during the quarter and contain any 
information about the Authority’s activities that is requested by the Governor, 
the Committee, or the Commission. (2000-149, s. 1.) 


Editor’s Note. — For repeal of Part 2E, and Internet Access Authority, see the editor’s note 
dissolution of the North Carolina Rural under § 143B-437.40. 


Part 3. Labor Force Development. 
§ 143B-438: Repealed by Session Laws 1981, c. 380, s. 1. 
Part 3A. Employment and Training Act of 1985. 


§§ 143B-438.1 through 143B-438.6: Repealed by Session Laws 
1999-237, s. 16.15(a), effective July 1, 1999. 


Editor’s Note. — This Part was former Part through 143B-344.15), as rewritten and 
27 of Article 7 of Chapter 143B (§§ 143B-344.11  recodified by Session Laws 1989, c. 727, s. 202. 


§§ 143B-438.7 through 143B-438.9: Reserved for future codification 


purposes. 


Part 3B. Workforce Development. 


§ 143B-438.10. Commission on Workforce Development. 


(a) Creation and Duties. — There is created within the Department of 
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Commerce the North Carolina Commission on Workforce Development. The 
Commission shall have the following powers and duties: 

(1) To develop strategies to produce a skilled, competitive workforce that 
meets the needs of the State’s changing economy. 

(2) To advise the Governor, the General Assembly, State and local agen- 
cies, and the business sector regarding policies and programs to 
enhance the State’s workforce. 

(3) To coordinate and develop strategies for cooperation between the 
academic, governmental, and business sectors. 

(4) To establish, develop, and provide ongoing oversight of the “One-Stop 
Delivery System” for employment and training services in the State. 

(5) To develop a unified State plan for workforce training and develop- 
ment. 

(6) To review the plans and programs of agencies, boards, and organiza- 
tions operating federally funded or State-funded workforce develop- 
ment programs for effectiveness, duplication, fiscal accountability, 
and coordination. 

(7) To develop and continuously improve performance measures to assess 
the effectiveness of workforce training and employment in the State. 

(8) To submit to the Governor and to the General Assembly by April 1, 
2000, and biennially thereafter, a comprehensive Workforce Develop- 
ment Plan that shall include at least the following: 

a. Goals and objectives for the biennium. 

b. An assessment of current workforce programs and policies. 

c. An assessment of the delivery of employment and training services 
to special populations, such as youth and dislocated workers. 

d. Recommendations for policy, program, or funding changes. 

(9) To serve as the State’s Workforce Investment Board for purposes of the 
federal Workforce Investment Act of 1998. 

(b) Membership; Terms. — The Commission on Workforce Development 
shall consist of 38 members appointed as follows: 

(1) By virtue of their offices, the following department and agency heads 
or their respective designees shall serve on the Commission: the 
Secretary of the Department of Health and Human Services, the 
Chair of the Employment Security Commission, the Superintendent 
of Public Instruction, the President of the Community Colleges 
System Office, the Commissioner of the Department of Labor, and the 
Secretary of the Department of Commerce. 

(2) The Governor shall appoint 32 members as follows: 

a. Six members representing public, postsecondary, and vocational 
education. 

b. Two members representing community-based organizations. 

c. Six members representing labor. 

d. Eighteen members representing business and industry. 

(3) The terms of the members appointed by the Governor shall be for four 
years. 

(c) Appointment of Chair; Meetings. — The Governor shall appoint the 
Chair of the Commission from among the business and industry members, and 
that person shall serve at the pleasure of the Governor. The Commission shall 
meet at least quarterly upon the call of the Chair. 

(d) Staff; Funding. — The clerical and professional staff to the Commission 
shall be provided by the Department of Commerce. Funding for the Commis- 
sion shall derive from State and federal resources as allowable and from the 
partner agencies to the Commission. Members of the Commission shall receive 
necessary travel and subsistence in accordance with State law. (1999-237, s. 
16.15(b).) 
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Editor’s Note. — Session Laws 1999-237, s. 
30.5, made this Part effective July 1, 1999. 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999’.” 

Session Laws 1999-237, s. 16.15(c), provides 
that the Commission on Workforce Prepared- 
ness appointed in accordance with Executive 
Order #4 of March 10, 1993, shall continue to 
serve as the State’s Commission on Workforce 
Development until January 1, 2001, or until 
appointments to the North Carolina Commis- 
sion on Workforce Development created by this 
section are made consistent with the provisions 
of G.S. 143B-438.10, whichever comes first. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
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effects beyond the 1999-2001 fiscal biennium, 
the-textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Session Laws 1999-395, ss. 14.1(a) through 
(g), created a Legislative Study Commission on 
Job Training Programs so as to review State 
and federally funded job training programs and 
services currently in existence to determine the 
feasibility of eliminating or consolidating those 
which are duplicative, inefficient, or ineffective 
in carrying out their purposes and activities. 
The act also outlined provisions concerning 
membership composition, Commission meet- 
ings and expenses, professional staff, and the 
powers and duties of the Commission. 


§ 143B-438.11. Local Workforce Development Boards. 
(a) Duties. — Local Workforce Development Boards shall have the following 


powers and duties: 


(1) To develop policy and act as the governing body for local workforce 


development. 


(2) To provide planning, oversight, and evaluation of local workforce 
development programs, including the local One-Stop Delivery System. 
(3) To provide advice regarding workforce policy and programs. to local 
elected officials, employers, education and employment training agen- 


cies, and citizens. 


(4) To develop a local plan in coordination with the appropriate commu- 
nity partners to address the workforce development needs of the 


service area. 


(5) To develop linkages with economic development efforts and activities 
in the service area and promote cooperation and coordination among 
public organizations, education agencies, and private businesses. 

(6) To review local agency plans and grant applications for workforce 
development programs for coordination and achievement of local 


goals and needs. 


(7) To serve as the Workforce Investment Board for the designated 
substate area for the purpose of the federal Workforce Investment Act 


of 1998. 


(b) Members. — Members of local Workforce Development Boards shall be 
appointed by local elected officials in accordance with criteria established by 
the Governor and with provisions of the federal Workforce Investment Act. The 
local Workforce Development Boards shall have a majority of business mem- 
bers and shall also include representation of workforce and education provid- 
ers, labor organizations, community-based organizations, and economic devel- 
opment boards as determined by local elected officials. The Chairs of the local 
Workforce Development Boards shall be selected from among the business 
members. (1999-237, s. 16.15(b).) 


§ 143B-438.12. Federal Program Administration. 


(a) Federal Workforce Investment Act. — In accordance with the federal 
Workforce Investment Act, the Commission on Workforce Development shall 
develop a Five-Year Strategic Plan to be submitted to the U.S. Secretary of 
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Labor. The Strategic Plan shall describe the workforce development activities 
to be undertaken in the State to implement the federal Workforce Investment 
Act and how special populations shall be served. 

(b) Other Workforce Grant Applications. — The Commission on Workforce 
Development may submit grant applications for workforce development initi- 
atives ae ie manage the initiatives and demonstration projects. (1999-237, 

s. 16.15(b). 


§ 143B-438.13. Employment and Training Grant Program. 


(a) Employment and Training Grant Program. — There is established in the 
-y Department of Commerce, Division of Employment and Training, an Employ- 
“ment and Training Grant Program. Grant funds shall be allocated to local 
Workforce Development Boards for the purposes of enabling recipient agencies 
to implement local employment and training programs in accordance with 
existing resources, local needs, local goals, and selected training occupations. 
The State program of workforce performance standards shall be used to 
measure grant program outcomes. 

(b) Use of Grant Funds. — Local agencies may use funds received under this 
section for the purpose of providing services, such as training, education, 
~ placement, and supportive services. Local agencies may use grant funds to 
provide services only to individuals who are (i) 18 years of age or older and 
‘meet the federal Workforce Investment Act, title I adult eligibility definitions, 

or meet the federal Workforce Investment Act, title I dislocated worker 
eligibility definitions, or (i) incumbent workers with annual family incomes at 
or below two hundred percent (200%) of poverty guidelines established by the 
federal Department of Health and Human Services. 
(ce) Allocation of Grants. — The Department of Commerce may reserve and 
allocate up to ten percent (10%) of the funds available to the Employment and 
Training Grant Program for State and local administrative costs to implement 
the Program. The Division of Employment and Training shall allocate employ- 
ment and training grant funds to local Workforce Development Boards serving 
- federal Workforce Investment Act local workforce investment areas based on 
the following formula: 

=) One-half of the funds shall be allocated on the basis of the relative 
share of the local workforce investment area’s share of federal 
Workforce Investment Act, title I adult funds as compared to the total 
of all local areas adult shares under the federal Workforce Investment 
Act, title I. 

(2) One-half of the funds shall be allocated on the basis of the relative 
share of the local workforce investment area’s share of federal 
Workforce Investment Act, title I dislocated worker funds as com- 

pared to the total of all local areas dislocated worker shares under the 
federal Workforce Investment Act, title I. 

(3) Local workforce investment area adult and dislocated shares shall be 

«. » ealeulated using the current year’s allocations to local areas under the 
federal Workforce Investment Act, title I. 

(d) Reports and Coordination. — The Department of Commerce shall report 
_ quarterly to the Governor and to the Speaker of the House of Representatives 
and the President Pro Tempore of the Senate on the North Carolina Employ- 
ment and Training Grant Program. The Department shall also provide a copy 
of these quarterly reports to the North Carolina Commission on Workforce 
Development. 

'. (e) Nonreverting Funds. — Funds appropriated to the Department of 
Commerce for the Employment and Training Grant Program that are not 
expended at the end of the fiscal year shall not revert to the General Fund, but 
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shall remain available to the Department for the purposes established in this 
section. (1999-237, s. 16.15(b).) ~ 


Part 4. Credit Union Commission. 


§ 143B-439. Credit Union Commission. 


(a) There shall be created in the Department of Commerce a Credit Union 
Commission which shall consist of seven members. The members of the Credit 
Union Commission shall elect one of its members to serve as chairman of the 
Commission to serve for a term to be specified by the Commission. On the 
initial Commission three members shall be appointed by the Governor for 
terms of two years and three members shall be appointed by the Governor for 
terms of four years. Thereafter all members of the Commission shall be 
appointed by the Governor for terms of four years. The Governor shall appoint 
the seventh member for the same term and in the same manner as the other 
six members are appointed. In the event of a vacancy on the Commission the 
Governor shall appoint a successor to serve for the remainder of the term. 
Three members of the Commission shall be persons who have had three years’ 
or more experience as a credit union director or in management of state- 
chartered credit unions. At least four members shall be appointed as repre- 
sentatives of the borrowing public and may be members of a credit union but 
shall not be employees of, or directors of any financial institution or have any 
interest in any financial institution other than as a result of being a depositor 
or borrower. No two persons on the Commission shall be residents of the same 
senatorial district. No person on the Commission shall be on a board of 
directors or employed by another type of financial institution. The Commission 
shall meet at least every six months, or more often upon the call of the 
chairman of the Credit Union Commission or any three members of the 
Commission. A majority of the members of the Commission shall constitute a 
quorum. The members of the Commission shall be reimbursed for expenses 
incurred in the performance of their duties under this Chapter as prescribed in 
G.S. 138-5. In the event that the composition of the Commission on April 30, 
1979, does not conform to that prescribed in the preceding sentences, such 
composition shall be corrected thereafter by appropriate appointments as 
terms expire and as vacancies occur in the Commission; provided that no 
person shall serve on the Commission for more than two complete consecutive 
terms. 

(b) The relationship between the Secretary of Commerce and the Credit 
Union Commission shall be as defined for a Type II transfer under this 
Chapter. 

(c) The Credit Union Commission is hereby vested with full power and 
authority to review, approve, or modify any action taken by the Administrator 
of Credit Unions in the exercise of all powers, duties, and functions vested by 
law in or exercised by the Administrator of Credit Unions under the credit 
union laws of this State. 

An appeal may be taken to the Commission from any finding, ruling, order, 
decision or the final action of the Administrator by any credit union which feels 
aggrieved thereby. Notice of such appeal shall be filed with the chairman of the 
Commission within 30 days after such finding, ruling, order, decision or other 
action, and a copy served upon the Administrator. Such notice shall contain a 
brief statement of the pertinent facts upon which such appeal is grounded. The 
Commission shall fix a date, time and place for hearing said appeal, and shall 
notify the credit union or its attorney of record thereof at least 30 days prior to 
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the date of said hearing. (1971, c. 864, s. 17; 1978, cc. 97, 1254; 1975, c. 709, ss. 
4-6; 1977, c. 198, s. 26; 1979, c. 478, s. 3; 1989, c. 751, ss. 7(36), 8(22); 1991 (Reg. 
Sess., 1992), c. 959, s. 63.) 


Editor’s Note. — This section was formerly 
§ 143A-181. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 26. 


Part 5. North Carolina Board of Science and Technology. 


8§ 143B-440, 148B-441: Recodified as §§ 143B-426.30, 143B-426.31 by 
Session Laws 1985, c. 757, s. 179(c). 


Part 6. North Carolina Science and Technology Research 
Center. 


§ 143B-442. Creation of Center. 


There is hereby created the “North Carolina Science and Technology 
Research Center” at the Research Triangle. (1963, c. 846, s. 1; 1967, c. 69; 1977, 
€9198,'s! 26.) 


Editor’s Note. — This section was formerly 
§ 148-374. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 26. 


§ 1438B-443. Administration by Department of Commerce. 


The activities of the North Carolina Science and Technology Research 
Center will be administered by the Department of Commerce. (1963, c. 846, s. 
2; 1967, c. 69; 1977; :c. 198; ss. 3, 4, 26; 1979;:c. 668, s..3; 1989, c. 751, s. 7(37); 
1991 (Reg. Sess., 1992), c. 959, s. 64.) 


Editor’s Note. — This section was formerly 
§ 143-375. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 26. 


§ 143B-444. Acceptance of funds. 


The North Carolina Science and Technology Research Center is authorized 
and empowered to accept funds from private sources and from governmental 
and institutional agencies to be used for construction, operation and mainte- 
nance of the Center. (1963, c. 846, s. 4; 1967, c. 69; 1977, c. 198, s. 26.) 


Editor’s Note. — This section was formerly 
§ 143-376. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 26. 


§ 143B-445. Applicability of Executive Budget Act. 


The North Carolina Science and Technology Research Center is subject to 
the provisions of Article 1, Chapter 143, of the General Statutes of North 
Carolina. (1963, c. 846, s. 5; 1967, c. 69; 1977, c. 198, s. 26.) 
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Editor’s Note. — This section was formerly 
§ 143-377. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 26. 
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Part 7. North Carolina National Park, Parkway and Forests 
Development Council. 


§§ 143B-446 through 143B-447.1: Recodified as §§ 143B-324.1 
through 143B-324.3 by Session Laws 1997-443, s. 15.36(b). 


Editor’s Note. — Session Laws 1997-443, s. 
15.36(a), provides: “All functions, powers, du- 
ties, and obligations heretofore vested in the 
North Carolina National Park, Parkway and 
Forests Development Council of the Depart- 
ment of Commerce are hereby transferred to 
and vested in the Department of Environment, 
Health, and Natural Resources [now the De- 
partment of Environment and Natural Re- 


Session Laws 1997-443, s. 1.1, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 1997.’” 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 


funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 


sources] by a Type II transfer, as defined in G.S. 
143A-6.” 


Part 8. Energy Division. 


§8§ 143B-448 through 143B-450.1: Repealed by Session Laws 2000- 
140, s. 76, effective September 30, 2000. 


Cross References. — As to reporting and 
data collection regarding stocks of coal and 
petroleum fuels, see § 143-345.13 et seq. 


Part 9. Navigation and Pilotage Commissions. 


§ 143B-451. Navigation and pilotage commissions. 


The Board of Commissioners of Navigation and Pilotage for the Cape Fear 
River as provided for by G.S. 76-1, and the Board of Commissioners of 
Navigation and Pilotage for Old Topsail Inlet and Beaufort Bar as provided for 
by G.S. 76-59 are hereby transferred to the Department of Commerce. All 
powers, duties and authority of the Board of Commissioners of Navigation and 
Pilotage for the Cape Fear River and Bar and the Board of Commissioners of 
Navigation and Pilotage for Old Topsail Inlet and Beaufort Bar, as provided for 
in Chapter 76 of the General Statutes, shall continue to vest in the boards, as 
now provided by statute, independently of the direction, supervision, and 
control of the Secretary of Commerce. The commissions shall report their 
activity to the Governor through the Secretary of Commerce. The appointment 
to the boards shall continue to be made in the manner as provided by Chapter 
76 of the General Statutes. (1975, c. 716, s. 1; 1977, c. 65, s. 4; c. 198, s. 26; 
1989, c. 751, s. 8(24); 1991 (Reg. Sess., 1992), c. 959, s. 69.) 


Editor’s Note. — The above section was 
formerly § 143B-354. It was recodified in this 
Article by Session Laws 1977, c. 198, s. 26. 


Session Laws 1977, c. 198, which amended 
this section, in s. 6, as amended by Session 
Laws 1977, c. 802, s. 50.46, provided that the 
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navigation and pilotage commissions be trans- Section 76-59, referred to in this section, was 
ferred by a type I transfer, as defined by repealed by Session Laws 1981 (Reg. Sess., 
§ 143A-6. 1982), c. 1176, s. 2. See now Chapter 76A. 


Section 76-1, referred to in this section, was 
repealed by Session Laws 1981, c. 910, s. 2. See 
now Chapter 76A. 


Part 10. North Carolina State Ports Authority. 


§ 143B-452. Creation of Authority — membership; ap- 
pointment, terms and vacancies; officers; 
meetings and quorum; compensation. 


(a) The North Carolina State Ports Authority is hereby created. It shall be 
governed by a board composed of nine members and hereby designated as the 
Authority. Effective July 1, 1983, it shall be governed by a board composed of 
11 members and hereby designated as the Authority. The General Assembly 
suggests and recommends that no person be appointed to the Authority who is 
domiciled in the district of the North Carolina House of Representatives or the 
North Carolina Senate in which a State port is located. The Governor shall 
appoint seven members to the Authority, and the General Assembly shall 
appoint two members of the Authority. Effective July 1, 1983, the Authority 
shall consist of seven persons appointed by the Governor, and four persons 
appointed by the General Assembly. Effective July 1, 1989, the Governor shall 
appoint six members to the Authority, in addition to the Secretary of Com- 
merce, who shall serve as a voting member of the Authority by virtue of his 
office. The Secretary of Commerce shall fill the first vacancy occurring after 
July 1, 1989, in a position on the Authority over which the Governor has 
appointive power. 

(b) The initial appointments by the Governor shall be made on or after 
March 8, 1977, two terms to expire July 1, 1979; two terms to expire July 1, 
1981; and three terms to expire July 1, 1983. Thereafter, at the expiration of 
each stipulated term of office all appointments made by the Governor shall be 
for a term of six years. 

(c) To stagger further the terms of members: 

(1) Of the members appointed by the Governor to replace the members 

whose terms expire on July 1, 1991, one member shall be appointed to 

a term of five years, to expire on June 30, 1996; the other member 

shall be appointed for a term of six years, to expire on June 30, 1997; 

(2) Of the members appointed by the Governor to replace the members 

whose terms expire on July 1, 1993, one member shall be appointed to 

a term of five years, to expire on June 30, 1998; the other member 

shall be appointed to a term of six years, to expire on June 30, 1999; 

(3) Of those members appointed by the Governor to replace the members 

whose terms expire on July 1, 1995, one member shall be appointed to 

a term of five years, to expire on June 30, 2000; the other member 

shall be appointed to a term of six years, to expire on June 30, 2001. 

Thereafter, at the expiration of each stipulated term of office all appointments 
made by the governor shall be for a term of six years. 

(d) The members of the Authority appointed by the Governor shall be 
selected from the State-at-large and insofar as practicable shall represent each 
section of the State in all of the business, agriculture, and industrial interests 
of the State. At least one member appointed by the Governor shall be affiliated 
with a major exporter or importer currently using the State Ports. Any vacancy 
occurring in the membership of the Authority appointed by the Governor shall 
be filled by the Governor for the unexpired term. The Governor may remove a 
member appointed by the Governor only for reasons provided by G.S. 143B-13. 
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(e) The General Assembly shall appoint two persons to serve terms expiring 
June 30, 1983. The General Assembly shall appoint four persons to serve terms 
beginning July 1, 1983, to serve until June 30, 1985, and successors shall serve 
for two-year terms. Of the two appointments to be made in 1982, one shall be 
made upon the recommendation of the Speaker, and one shall be made upon 
the recommendation of the President of the Senate. Of the four appointments 
made in 1983 and biennially thereafter, two shall be made upon the recom- 
mendation of the President of the Senate, and two shall be made upon the 
recommendation of the Speaker. To stagger further the terms of members: 

(1) Of the members appointed upon the recommendation of the Speaker to 
replace the members whose terms expire on June 30, 1991, one 
member shall be appointed to a term of one year, to expire on June 30, 
1992; the other member shall be appointed to a term of two years, to 
expire on June 30, 1993; 

(2) Of the members appointed upon the recommendation of the President 
of the Senate to replace the members whose terms expire on June 30, 
1991, one member shall be appointed to a term of one year, to expire 
on June 30, 1992; the other member shall be appointed to a term of 
two years, to expire on June 30, 1993. Successors to these persons for 
terms beginning on or after January 1, 1997, shall be appointed by the 
General Assembly upon the recommendation of the President Pro 
Tempore of the Senate. 

Thereafter, at the expiration of each stipulated term of office all appointments 
made by the General Assembly shall be for terms of two years. 

(f) Appointments by the General Assembly shall be made in accordance with 
G.S. 120-121, and vacancies in those appointments shall be filled in accordance 
with G.S. 120-122. Members appointed by the General Assembly may be 
removed only for reasons provided by G.S. 143B-13. 

(g) The Governor shall appoint from the members of the Authority the 
chairman and vice-chairman of the Authority. The members of the Authority 
shall appoint a treasurer and secretary of the Authority. 

(h) The Authority shall meet once in each 60 days at such regular meeting 
time as the Authority by rule may provide and at any place within the State as 
the Authority may provide, and shall also meet upon the call of its chairman or 
a majority of its members. A majority of its members shall constitute a quorum 
for the transaction of business. The members of the Authority shall not be 
entitled to compensation for their services, but they shall receive per diem and 
necessary travel and subsistence expense in accordance with G.S. 138-5. No 
member of the Authority may participate in any discussion or vote on any 
matter before the Authority on which the member has a conflict of interest. 
(1945, c. 1097, s, 1; 1949, ¢./892;-s. 1; 1953, c. 1915s. 1;:4959).¢)523,'s1; 1961, 
c. 242; 1975, c. 716, s. 2; 1977, c. 65, s. 1; c. 198, s. 9; 1981 (Reg. Sess., 1982), 
c. 1191, ss. 69-71; 1983, c. 717; s. 2:1:-1989, c. 273, s. 2; ¢. 751; s.:8(25); 1989 
(Reg. Sess., 1990), c. 1072; 1991 (Reg. Sess., 1992), c. 959, s. 70; 1995, c. 490, 
s. 54; 1997-235, s. 1; 1997-456, s. 27.) 


Editor’s Note. — This section was formerly 
§ 143-216. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


Morehead City Port Commission and providing 
for cancellation of outstanding bonds of said 
Commission, see Session Laws 1951, c. 776, as 


The subsection designations in this section 
were added pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

For act transferring to the State Ports Au- 
thority all property and functions of the 


amended by Session Laws 1975, c. 638. 
Session Laws 1983, c. 577, the Separation of 
Powers Bond Act of 1983, provided in s. 19: 
“Validation. All actions, appropriations, reg- 
ulations or bonds taken, made or issued under 
the provisions of Chapter 909, Session Laws of 
1971, Chapter 677, Session Laws of 1977, Part 
4 of Article 1 of Chapter 116 of the General 
Statutes, Articles 19 or 21 of Chapter 116 of the 
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General Statutes, Article 23C of Chapter 113 of 
the General Statutes or Part 10 of Article 10 of 
Chapter 143B of the General Statutes are valid 
notwithstanding the fact that certain powers 
were granted to and exercised by the Advisory 
Budget Commission.” 

State Government Reorganization. — 
The State Ports Authority was transferred to 
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the Department of Transportation and High- 
way Safety (now Department of Transporta- 
tion) by former § 143A-107, enacted by Session 
Laws 1971, c. 864, and repealed by Session 
Laws 1975, c. 716, s. 5. For present provisions 
as to the Department of Transportation, see 
§ 143B-345 et seq. 


CASE NOTES 


The State Ports Authority is an agency 
of the State, and, as such, is entitled to claim 
the defense of sovereign immunity. Guthrie v. 
North Carolina State Ports Auth., 307 N.C. 
522, 299 S.E.2d 618 (1983). 

The State Ports Authority is a carrier 
under the Federal Railway Labor Act. In- 
ternational Longshoremen’s Ass’n v. North 


cert. denied, 409 U.S. 982, 93 S. Ct. 318, 34 L. 
Ed. 245 (1972). 

Applied in Wood-Hopkins Contracting Co. v. 
North Carolina State Ports Auth., 284 N.C. 
732, 202 S.E.2d 473 (1974). 

Quoted in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). 


Carolina Ports Auth., 463 F.2d 1 (4th Cir. 1972), 


§ 143B-453. Purposes of Authority. 


Through the Authority hereinbefore created, the State of North Carolina 
may engage in promoting, developing, constructing, equipping, maintaining 
and operating the harbors and seaports within the State, or within the 
jurisdiction of the State, and works of internal improvements incident thereto, 
including the acquisition or construction, maintenance and operation at such 
seaports or harbors of watercraft and highways and bridges thereon or 
essential for the proper operation thereof. Said Authority is created as an 
instrumentality of the State of North Carolina for the accomplishment of the 
following general purposes: 

(1) To develop and improve the harbors or seaports at Wilmington, 
Morehead City and Southport, North Carolina, and such other places, 
including inland ports and facilities, as may be deemed feasible for a 
more expeditious and efficient handling of waterborne commerce from 
and to any place or places in the State of North Carolina and other 
states and foreign countries. 

(2) To acquire, construct, equip, maintain, develop and improve the port 
facilities at said ports and to improve such portions of the waterways 
thereat as are within the jurisdiction of the federal government. 

(3) To foster and stimulate the shipment of freight and commerce through 
said ports, whether originating within or without the State of North 
Carolina, including the investigation and handling of matters pertain- 
ing to all transportation rates and rate structures affecting the same. 

(4) To cooperate with the United States of America and any agency, 
department, corporation or instrumentality thereof in the mainte- 
nance, development, improvement and use of said harbors and 
seaports in connection with and in furtherance of the war operations 
and needs of the United States. 

(5) To accept funds from any of said counties or cities wherein said ports 
are located and to use the same in such manner, within the purposes 
of said Authority, as shall be stipulated by the said county or city, and 
to act as agent or instrumentality, of any of said counties. or cities in 
any matter coming within the general purposes of said Authority. 

(6) To act as agent for the United States of America, or any agency, 
department, corporation or instrumentality thereof, in any matter 
coming within the purposes or powers of the Authority. 
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(7) And in general to do and perform any act or function which may tend 
or be useful toward the development and improvement of harbors, 
seaports and inland ports of the State of North Carolina, and to 
increase the movement of waterborne commerce, foreign and domes- 
tic, to, through, and from such harbors and ports. 

The enumeration of the above purposes shall not limit or circumscribe the 
broad objective of developing to the utmost the port possibilities of the State of 


North Carolina. (1945, c. 1097, s. 2; 1953, c. 191, ss. 3, 4; 1977, c. 198, s. 9; 1979, 


c. 159;;8.:2:) 


Editor’s Note. — This section was formerly 
§ 143-217. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9: 


CASE NOTES 


The Authority was created and empow- 
ered to act to accomplish a public pur- 
pose. North Carolina State Ports Auth. v. First- 
Citizens Bank & Trust Go., 242 N.C. 416, 88 
S.E.2d 109 (1955). 

And Is an Instrumentality and Agency of 
the State. — The State Ports Authority is an 
instrumentality and agency of the State, cre- 
ated and empowered to accomplish a public 
purpose. Nat Harrison Assocs. v. North Caro- 
lina State Ports Auth., 280 N.C. 251, 185 S.E.2d 


Ports Auth., 307 N.C. 522, 299 S.E:2d 618 
(1983). 

Which Is Entitled to Defense of Sover- 
eign Immunity. — The State Ports Authority 
is an agency of the State, and, as such, is 
entitled to claim the defense of sovereign 1m- 
munity. Guthrie v. North Carolina State Ports 
Auth., 307 N.C. 522, 299 S.E.2d 618 (1983). 

Quoted in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). 


793 (1972); Guthrie v. North Carolina State 


§ 143B-454. Powers of Authority. 


(a) In order to enable it to carry out the purposes of this Part, the said 
Authority shall: 

(1) Have the powers of a body corporate, including the power to sue and be 
sued, to make contracts, and to adopt and use a common seal and to 
alter the same as may be deemed expedient; 

(2) Have the authority to make all necessary contracts and arrangements 
with other port authorities of this and other states for the interchange 
of business, and for such other purposes as will facilitate and increase 
the business of the North Carolina State Ports Authority; 

(3) Be authorized and empowered to rent, lease, buy, own, acquire, 
mortgage, otherwise encumber, and dispose of such property, real or 
personal, as said Authority may deem proper to carry out the purpose 
and provisions of this Part, all or any of them; 5 

(4) Be authorized and empowered to acquire, construct, maintain, equip 
and operate any wharves, docks, piers, quays, elevators, compresses, 
refrigeration storage plants, warehouses and other structures, and 
any and all facilities needful for the convenient use of the same in the 
aid of commerce, including the dredging of approaches thereto, and 
the construction of beltline roads and highways and bridges‘ and 
causeways thereon, and other bridges and causeways necessary or 
useful in connection therewith, and shipyards, shipping facilities, and: 
transportation facilities incident thereto and useful or convenient for 
the use thereof, excluding terminal railroads; | | 

(5) The Authority shall appoint an Executive Director, whose salary shall 
be fixed by the Authority, to serve at its pleasure. The Executive 
Director or his designee shall appoint, employ, dismiss and, within the © 
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limits of available funding, fix the compensation of such other em- 
ployees as he deems necessary to carry out the purposes of this Part. 
There shall be an executive committee consisting of the chairman of 
the Authority and two other members elected annually by the Author- 
ity. The executive committee shall be vested with authority to do all 
acts which are authorized by the bylaws of the Authority. Members of 
the executive committee shall serve until their successors are elected; 

(6) Establish an office for the transaction of its business at such place or 
places as, in the opinion of the Authority, shall be advisable or 
necessary in carrying out the purposes of this Part; 

(7) Be authorized and empowered to create and operate such agencies and 
departments as said board may deem necessary or useful for the 
furtherance of any of the purposes of this Part; | 

(8) Be authorized and empowered to pay all necessary costs and expenses 
involved in and incident to the formation and organization of said 
Authority, and incident to the administration and operation thereof, 
and to pay all other costs and expenses reasonably necessary or 
expedient in carrying out and accomplishing the purposes of this Part; 

(9) Be authorized and empowered to apply for and accept loans and grants 
of money from any federal agency or the State of North Carolina or 
any political subdivision thereof or from any public or private sources 
available for any and all of the purposes authorized in this Article, and 
to expend the same in accordance with the directions and require- 
ments attached thereto, or imposed thereon by any such federal 
agency, the State of North Carolina, or any political subdivision 
thereof, or any public or private lender or donor, and to give such 
evidences of indebtedness as shall be required, provided, however, 
that no indebtedness of any kind incurred or created by the Authority 
shall constitute an indebtedness of the State of North Carolina, or any 
political subdivision thereof, and no such indebtedness shall involve 
or be secured by the faith, credit or taxing power of the State of North 
Carolina, or any political subdivision thereof; 

(10) Be authorized and empowered to act as agent for the United States of 
America, or any agency, department, corporation, or instrumentality 
thereof, in any matter coming within the purposes or powers of the 
Authority; 

(11) Have power to adopt, alter or repeal its own bylaws, rules and 
regulations governing the manner in which its business may be 
transacted and in which the power granted to it may be enjoyed, and 
may provide for the appointment of such committees, and the func- 
tions thereof, as the Authority may deem necessary or expedient in 
facilitating its business; 

(12) Be authorized and empowered to do any and all other acts and things 
in this Part authorized or required to be done, whether or not included 
in the general powers in this section mentioned; and 

(13) Be authorized and empowered to do any and all things necessary to 
accomplish the purposes of this Part: Provided, that said Authority 
shall not engage in shipbuilding. 

The property of the Authority shall not be subject to any taxes or assess- 
ments thereon. 

Prior to taking any action under this subsection, the Authority may consult 
with the Advisory Budget Commission. 

(b) In order to execute the powers enumerated in subsection (a), the 
Authority shall determine the policies of the North Carolina State Ports 
Authority by majority vote of all members of the Authority present and voting. 
Once a policy is determined, the Authority shall communicate it to the 
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Executive Director, who shall have the sole and exclusive authority to execute 
the policy of the Authority. No member of the Authority shall have responsi- 
bility or authority to give operational directives to any employee of the North 
Carolina State Ports Authority other than the Executive Director. (1945, c. 
1097.s.571949"'c" 892% 5) 271953) c. 19ll ero 1959" C1023, 88: 0-04 LO7o,-c. (10, 
g. 2719777, 60,6) 2.0, LOS.Ss: 0, 9 ChoUe sspUt4y, TOTO, CO. Fou sooo! (hee 
Sess: 1982)''c. 1181/82; 1983 Cc (1 7.s: 64° 1985,-c./ 4798 219. 1985 (hes. 


Sess., 1986). c.. 950, ss. 102,103: 1987) ce. 275, ss., I) 2:-1989> cr 2735s.) 


Editor’s Note. — This section was formerly 
§ 143-218. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


CASE NOTES 


The State Ports Authority is an agency 
of the State, and, as such, is entitled to claim 
the defense of sovereign immunity. Guthrie v. 
North Carolina State Ports Auth., 307 N.C. 
522, 299 S.E.2d 618 (1983). 

Empowered to Accomplish a Public Pur- 
pose. — The State Ports Authority is an instru- 
mentality and agency of the State, created and 
empowered to accomplish a public purpose. Nat 
Harrison Assocs. v. North Carolina State Ports 
Auth., 280 N.C. 251, 185 S.E.2d 793 (1972); 
Guthrie v. North Carolina State Ports Auth., 
307 N.C. 522, 299 S.E.2d 618 (1983). 

The legislature did not waive the sover- 
eign immunity of the State by enacting 
subdivision (1) permitting the Ports Author- 
ity to “sue or be sued” and has consented that 
tort claims against the Authority may be pros- 
ecuted in the civil courts. Guthrie v. North 
Carolina State Ports Auth., 307 N.C. 522, 299 
S.E.2d 618 (1983). 

Tort Claims to Be Pursued Under Tort 
Claims Act. — The language of the State Tort 
Claims Act (see § 143-291) and subdivision (1) 
of this section, vesting the Ports Authority with 


authority to sue or be sued, when read together, 
evidence a legislative intent that the Authority 
be authorized to sue as plaintiff.in its own 
name in the courts of the State, but contem- 
plates that all tort claims against the Authority 
for money damages will be pursued under the 
State Tort Claims Act. Guthrie v. North Caro- 
lina State Ports Auth., 307 N.C. 522, 299 S.E.2d 
618 (1983). ; 

Lease of Facility to Private Corporation. 
— A lease by the Ports Authority of a grain 
handling facility to a private corporation, under 
the terms of which the corporation would pay 
during a five-year term all costs of operation of 
the facility and rentals sufficient to pay in full 
revenue bonds issued by the Authority, was 
within the power of the Authority, and did not 
constitute a loan of the credit of the State or the 
agency. North Carolina State Ports Auth. v. 
First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955). 

Quoted in Guthrie v. North Carolina State 
Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
(1982). 


OPINIONS OF ATTORNEY GENERAL 


Ports Authority Has Power to Lease 
Property to a Private Investor. — See opin- 
ion of Attorney General to Mr. Woodrow Price, 
Chairman, State Ports Authority, 41 N.C.A.G. 
78 (1970). 

As to the transfer of management func- 


tions to the Secretary of Transportation 
by the Executive Organization Act of 1971, 
see opinion of Attorney General to Mr. H.Y. 
Kinard, Department of Transportation, 44 
N.C.A.G. 166 (1974). 


§ 143B-454.1. Container shipping. 


The State Ports Authority shall provide at the ports of Morehead City and 
Wilmington adequate equipment and facilities including container cranes at 
each port as needed, in order to maintain existing and future levels of 
containerized cargo shipping at both ports and provide and encourage growth 
in handling of containerized cargoes at both ports. (1979, c. 934.) 
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§ 143B-455. Approval of acquisition and disposition of 
real property. 


Any transactions relating to the acquisition or disposition of real property or 
any estate or interest in real property, by the North Carolina State Ports 
Authority, shall be subject to prior review by the Governor and Council of 
State, and shall become effective only after the same has been approved by the 
Governor and Council of State. Upon the acquisition of real property or other 
estate therein, by the North Carolina State Ports Authority, the fee title or 
other estate shall vest in and the instrument of conveyance shall name the 
“North Carolina State Ports Authority” as grantee, lessee, or transferee. Upon 
the disposition of real property or any interest or estate therein, the instru- 
ment of conveyance or transfer shall be executed by the North Carolina State 
Ports Authority. The approval of any transaction by the Governor and Council 
of State may be evidenced by a duly certified copy of excerpt of minutes of the 
meeting of the Governor and Council of State, attested by the private secretary 
to the Governor or the Governor, reciting such approval, affixed to the 
instrument of acquisition or transfer, and said certificate may be recorded as a 
part thereof, and the same shall be conclusive evidence of review and approval 
of the subject transaction by the Governor and Council of State. The Governor, 
acting with the approval of the Council of State, may delegate the review and 
approval of such classes of lease, rental, easement, or right-of-way transactions 
as he deems advisable, and he may likewise delegate the review and approval 
of the severance of buildings and timber from the land. (1959, c. 523, s. 6; 1977, 
wed ds be Mak ees 


Editor’s Note. — This section was formerly 
§ 143-218.1. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


CASE NOTES 


The Authority is not freed from the pro- Quoted in State Hwy. Comm'n v. Matthis, 2 
visions of this section merely because the N.C. App. 233, 163 S.E.2d 35 (1968). 
Authority has the right under § 143-220 (now Cited in Guthrie v. North Carolina State 
§ 143B-457) to select the particular procedure Ports Auth., 56 N.C. App. 68, 286 S.E.2d 823 
it will follow in exercising its power of eminent (1982). 
domain. North Carolina State Ports Auth. v. 

Southern Felt Corp., 1 N.C. App. 231, 161 
S.E.2d 47 (1968). 


§ 1438B-456. Issuance of bonds and notes. 


(a) As a means of raising the funds needed from time to time in the 
acquisition, construction, equipment, maintenance or operation of any facility, 
building, structure or any other matter or thing which the Authority is 
authorized to acquire, construct, equip, maintain, or operate, all or any of 
them, including authorized special user projects, the Authority is hereby 
authorized, at one time or from time to time, to borrow money and in evidence 
thereof to issue bonds, notes and other obligations of the Authority as provided 
in this Part. Bonds, notes and other obligations may also be issued to (i) 
establish such reserves as the Authority may determine to be desirable 
including, without limitation, a debt service reserve fund, and (ii) provide for 
interest during the estimated period of construction and for a reasonable 
period thereafter and to provide for working capital. 

The principal of and the interest on such bonds or notes shall be payable 
solely from the funds herein provided for such payment. Any such notes may 
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be made payable from the proceeds of bonds or renewal notes or, in the event 
bond or renewal note proceeds are not available, such notes may be paid from 
any available revenues, income or assets of the Authority. The bonds or notes 
of each issue shall be dated and may be made redeemable before maturity at 
the option of the Authority at such price or prices and under such terms and 
conditions as may be determined by the Authority. Any such bonds or notes 
shall bear interest at such rate or rates, including variable rates, as may be 
determined by the Authority. Such bonds or notes shall mature at such time or 
times not exceeding 40 years from their date or dates, as may be determined 
by the Authority. 

(b) Prior to the sale and delivery of any bonds or notes by the Authority, the 
Governor shall approve the general purposes of and the general security 
provisions for any such bonds or notes. Such bonds or notes may be sold in such 
manner, either at public or private sale, and for such price as the Authority 
shall determine. Bonds or notes may be issued under the provisions of this Part 
without obtaining, except as otherwise expressly provided in this Part, the 
consent of any department, division, commission, board, body, bureau or 
agency of the State, and without any other proceedings or the happening of any 
conditions or things other than those proceedings, conditions or things which 
are specifically required by this Part and the provisions of the resolution 
authorizing the issuance of such bonds or notes or the trust agreement 
securing the same. Prior to taking any action under this subsection, the 
Governor may consult with the Advisory Budget Commission. 

(c) In the discretion of the Authority any obligations issued under the 
provisions of this Part may be secured by a trust agreement by and between 
the Authority and a corporate trustee, which may be any trust company or 
bank having the powers of a trust company within or without the State and, in 
the case of an authorized special user project, a deed of trust of which the 
trustee may be an individual who is a resident of the State. It shall be lawful 
for any bank or trust company incorporated under the laws of the State which 
may act as depository of the proceeds of obligations, revenues or other money 
under this Part to furnish such indemnifying bonds or to pledge such securities 
as may be required by the Authority. The pledge of any assets, income or 
revenues of the Authority to the payment of the principal of or the interest on 
any obligations of the Authority shall be valid and binding from the time when 
the pledge is made and any such assets, income or revenues shall immediately 
be subject to the lien of such pledge without any physical delivery thereof or 
further act, and the lien of any such pledge shall be valid and binding as 
against all parties having claims of any kind in tort, contract or otherwise 
against the Authority, irrespective of whether such parties have notice thereof. 

(d) The resolution authorizing any obligations or the trust agreement 
securing the same may provide that any moneys held pursuant thereto may be 
temporarily invested pending the disbursement thereof and shall provide that 
any officer with whom, or any bank or trust company with which, such moneys 
shall be deposited shall act as trustee of such moneys and shall hold and apply 
the same for the purposes hereof, subject to such regulations as this Part and 
such resolution or trust agreement may provide. Any such moneys or any other 
moneys of the Authority may be invested as provided in G.S. 159-30 or any 
successor provision thereof. 

(e) Obligations issued under the provisions of this Part are hereby made 
securities in which all public officers and public bodies of the State and its 
political subdivisions, all insurance companies, trust companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such obligations are hereby made securities 
which may properly and legally be deposited with and received by any State or 
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municipal officer or any agency or political subdivision of the State for any 
purpose for which the deposit of bonds, notes or obligations of the State is now 
or may hereafter be authorized by law. 

(f) The Authority is hereby authorized to provide for the issuance of 
refunding obligations for the purpose of refunding any obligations then 
outstanding which shall have been issued under the provisions of this Part, 
including the payment of any redemption premium thereon and any interest 
accrued or to accrue to the date of redemption of such obligations and, if 
deemed advisable by the Authority, for any corporate purpose of the Authority. 
The issuance of such obligations, the maturities and other details thereof, the 
rights of the holders thereof, and the rights, duties and obligations of the 
Authority in respect of the same shall be governed by the provisions of this 
Part which relate to the issuance of obligations, insofar as such provisions may 
be appropriate therefor. 

Refunding obligations may be sold or exchanged for outstanding obligations 
issued under this Part and, if sold, the proceeds thereof may be applied, in 
addition to any other authorized purposes, to the purchase, redemption or 
payment of such outstanding obligations. 

(g) Any obligations issued by the Authority under the provisions of this Part 
shall at all times be free from taxation by the State or any local unit or political 
subdivision or other instrumentality of the State, excepting inheritance or gift 
taxes, income taxes on the gain from the transfer of the obligations, and 
franchise taxes. The interest on the obligations is not subject to taxation as 
income. 

(h) Obligations issued under the provisions of this Part shall not be deemed 
to constitute a debt, liability or obligation of the State or of any other public 
body in the State secured by a pledge of the faith and credit of the State or of 
any other public body in the State, respectively, but shall be payable solely 
from the revenues, income or assets of the Authority pledged thereto. Each 
obligation issued under this Part shall contain on the face thereof a statement 
to the effect that the Authority shall not be obligated to pay the same or the 
interest thereon except from the revenues, income or assets pledged therefor 
and that neither the faith and credit nor the taxing power of the State or of any 
other public body in the State is pledged to the payment of the principal of or 
the interest on such obligation. (1945, c. 1097, s. 4; 1975, c. 716, s. 2; 1977, c. 
198, s. 9; 1979, c. 159, s. 4; 1981, c. 856, B1F 1981 (Reg. Sess., 1982), Ci 1181, 
step & 1985 (Reg. Sess. , 1986), om 955, Ss. 104, 105; LIBT eee Th; S. 3; 1995;ic. 46, 
s. 16 


Editor’s Note. — This section was formerly 
§ 143-219. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 

Section Laws 1981, c. 856, which amended 
this section, provided in ss. 4 through 6: 

“Sec. 4. The foregoing provisions of this act 
shall be deemed to provide an additional and 
alternative method for the doing of the things 
authorized thereby and shall be regarded as 
supplemental and additional to powers con- 
ferred by other laws, and shall not be regarded 
as in derogation of any powers now existing; 


provided, however, that the issuance of bonds 
or notes under the provisions of this act need 
not comply with the requirements of any other 
law applicable to the issuance of bonds or notes. 

“Sec. 5. -This act, being necessary for the 
prosperity of the State and its inhabitants, 
shall be liberally construed to effect the pur- 
poses thereof. 

“Sec. 6. Insofar as the provisions of this act 
are inconsistent with the provisions of any 
general or special laws or parts thereof, the 
provisions of this act shall be controlling.” 


CASE NOTES 


Cited in North Carolina State Ports Auth. v. 
First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955); Guthrie v. North Carolina 


State Ports Auth., 56 N.C. App. 68, 286 S.E.2d 
823 (1982). 
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§ 148B-456.1. Bonds and notes for special user projects. 


(a) The Authority is also hereby authorized, subject to the provisions of this 
section, to issue, at one time or from time to time, bonds and notes to finance 
special user projects. The term “special user project” shall mean any land, 
equipment or any one or more buildings or other structures, whether or not on 
the same site or sites, and any rehabilitation, improvement, renovation or 
enlargement of, or any addition to, any building or structure for use as or in 
connection with any commercial, industrial, manufacturing, processing, min- 
ing, transportation, distribution, storage, marine or environmental facility or 
improvement primarily for the use of one or more private parties. Any such 
special user project may include all appurtenances and incidental facilities 
such as land, headquarters or office facilities, restaurant and lodging facilities, 
warehouses, distribution centers, pollution control facilities, access roads, 
sidewalks, utilities, railway sidings, trucking and similar facilities, parking 
facilities, waterways, docks, wharves and other improvements necessary or 
convenient for ships, tugboats, barges or other vessels or for the construction, 
maintenance and operation of any building or structure, or addition thereto. 

(b) Bonds and notes may be sold to finance special user projects irrespective 
of the interest limitations set forth in G.S. 24-1.1, as amended, and successor 
provisions. 

(c) The bonds or notes of each issue of the Authority under this section shall 
be special, limited obligations of the Authority payable solely from such other 
revenues, income or assets of the Authority as the Authority shall specifically 
assign or pledge and such funds, collateral and undertakings as any private 
parties may assign or pledge therefor. 

The financing agreement may provide the Authority with rights and reme- 
dies in the event of a default by the obligor thereunder including, without 
limitation, reentry and repossession or leasing or sale or foreclosure of the 
special user project to others. 

The Authority’s interest in a special user project may be that of owner, lessor, 
operator, lessee, conditional or installment vendor, mortgagor, mortgagee, 
secured party or otherwise, but the Authority need not have any ownership or 
possessory interest in the project, and if that of lessor, the lessee may have an 
option or an obligation to purchase the special user project upon the expiration 
or termination of the lease. . 

(d) Bonds and notes issued under the provisions of this section may be 
secured by one or more agreements, including forecloseable deeds of trust and 
other trust instruments, which may pledge and assign to the trustee or the 
holders of its obligations the assets, revenues, and income provided for the 
security of the bonds or notes, including proceeds from the sale of any special 
user project, or part thereof, insurance proceeds and condemnation awards, 
and third-party agreements, and may convey or mortgage the project and other 
property and collateral to secure a bond issue. 

The Authority may subordinate the bonds or notes or its rights, assets, 
revenues and income derived from any special user project to any prior, 
contemporaneous or future securities or obligations or lien, mortgage or other 
security interest. 

(e) Notwithstanding any other provision of law, the Authority may agree 
that all contracts relating to the acquisition, construction, installation and 
equipping of the special user project shall be solicited, negotiated, awarded and 
executed by the private party or parties for which the Authority is financing 
the special user project or their agents subject only to such approvals by the 
Authority as the Authority may require. The Authority may, out of the proceeds 
of bonds or notes, make advances to or reimburse such private parties or such 
agents for all or a portion of the costs incurred in connection with such 


406 


§143B-457 


ART. 10. COMMERCE 


§143B-457 


contracts. The provisions of G.S. 143B-463 of this Part shall have no applica- 
tion to funds and moneys derived pursuant to this section. 

(f) Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. (1981, c. 
856, s. 2; 2000-169, s. 41; 2001-218, s. 5; 2001-487, s. 33.) 


Editor’s Note. — Session Laws 1981, c. 856, 
s. 7, as amended by Session Laws 1981, c. 988, 
s. 1, provided: “Sec. 7. The provisions of this act 
shall become effective upon ratification, except 
for the provisions of Section 2 of this act [which 
added § 143B-456.1], which shall become effec- 
tive upon there becoming effective an amend- 
ment to the North Carolina Constitution autho- 
rizing the General Assembly to enact laws 
dealing with the subject matter of said Section 
2.” Such an amendment was proposed by Ses- 
sion Laws 1981, c. 808, as amended by Session 
Laws 1981, c. 987, and submitted to the People 
at an election held June 29, 1982, and was 
defeated. Such an amendment was again pro- 
posed by Session Laws 1985 (Reg. Sess., 1986), 


c. 933, and was adopted by the People at an 
election held on November 4, 1986. (See Article 
V, § 18, N.C. Const.). This amendment was 
certified to the Secretary of State on November 
25, 1986. Therefore, § 143B-456.1 became ef- 
fective on November 25, 1986. 

Effect of Amendments. — Session Laws 
2000-169, s. 41, effective July 1, 2001, rewrote 
subsection (f). 

Session Laws 2001-218, s. 5, effective July 1, 
2001, repealed subsection (f), which read: “Ar- 
ticle 9 of Chapter 25 of the General Statutes 
applies to transactions under this section.” 

Session Laws 2001-487, s. 33, effective De- 
cember 16, 2001, substituted “G.S.” for “Sec- 
tion” in the last sentence in subsection (e). 


§ 143B-457. Power of eminent domain. 


For the acquiring of rights-of-way and property necessary for the construc- 
tion of structures, including railroad crossings, airports, seaplane bases, naval 
bases, wharves, piers, ships, docks, quays, elevators, compresses, refrigerator 
storage plants, warehouses and other riparian and littoral terminals and 
structures and approaches thereto and transportation facilities needful for the 
convenient use of same, and belt line roads and highways and causeways and 
bridges and other bridges and causeways, the Authority shall have the right 
and power to acquire the same by purchase, by negotiation, or by condemna- 
tion, and should it elect to exercise the right of eminent domain, condemnation 
proceedings shall be maintained by and in the name of the Authority, and it 
may proceed in the manner provided by the general laws of the State of North 
Carolina for the procedure by any county, municipality or authority organized 
under the laws of this State, or by the Board of Transportation, or in any other 
manner provided by law, as the Authority may, in its discretion, elect. The 
power of eminent domain shall not apply to property of persons, State agency 
or corporations already devoted to public use. (1945, c. 1097, s. 5; 1973, c. 507, 
Semis heel IS,.8).9:.1979,.¢..159,. 8. 5.) 


Editor’s Note. — This section was formerly 
§ 143-220. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


CASE NOTES 


Strict Construction. — The exercise of the 
power of eminent domain is in derogation of 
common right, and all laws conferring such 
power must be strictly construed. North Caro- 
lina State Ports Auth. v. Southern Felt Corp., 1 
N.C. App. 231, 161 S.E.2d 47 (1968). 

Statutes Not to Be Construed to Hamper 
Authority in Accomplishment of Its Pur- 
pose. — Recognizing the dominant intent of 
the General Assembly to provide maximum 
development and use of our seaports, no con- 


struction should be placed on statutes relating 
to the Authority, unless plainly required by the 
express terms thereof, that would tend to ham- 
per the Authority in its efforts to accomplish 
the very purposes of its existence. North Caro- 
lina State Ports Auth. v. First-Citizens Bank & 
Trust Co., 242 N.C. 416, 88 S.E.2d 109 (1955). 

The right to authorize the power of em- 
inent domain and the mode of exercise thereof 
is wholly legislative, limited only by constitu- 
tional provisions which require reasonable no- 
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tice and opportunity to be heard and payment 
of just compensation for the taking of private 
property for public uses. North Carolina State 
Ports Auth. v. Southern Felt Corp., 1 N.C. App. 
231, 161 S.E.2d 47 (1968). 

Authority is not freed from the provi- 
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sions of § 143-218.1 (now § 143B-455) merely 
because~it has the right under this section to 
select the particular procedure it will follow in 
exercising power of eminent domain. North 
Carolina State Ports Auth. v. Southern Felt 
Corp., 1 N.C. App. 231, 161 S.E.2d 47 (1968). 


§ 1438B-458. Exchange of property; removal of buildings, 
etc. 


The Authority may exchange any property or properties acquired under the 
authority of this Chapter for other property, or properties usable in carrying 
out the powers hereby conferred, and also may remove from lands needed for 
its purposes and reconstruct on other locations, buildings, terminals, or other 
structures, upon the payment of just compensation, if in its judgment, it is 
necessary or expedient so to do in order to carry out any of its plans for port 
development, under the authorization of this Article. (1945, c. 1097, s. 6; 1977, _ 
CLUS Sot O19, c159.-8. 6.) 


Editor’s Note. — This section was formerly 
§ 143-221. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-459: Repealed by Session Laws 1987, c. 275, s. 4. 


§ 143B-460: Repealed by Session Laws 1979, c. 159, s. 8. 


§ 1438B-461. Jurisdiction of the Authority; application of 
Chapter 20; appointment and authority of spe- 
cial police. 


(a) The jurisdiction of the Authority in any of said harbors or seaports 
within the State shall extend to all properties owned by or under control of the 
Authority and shall also extend over the waters and shores of such harbors or 
seaports and over that part of all tributary streams flowing into such harbors 
or seaports in which the tide ebbs and flows, and shall extend to the outer edge 
of the outer bar at such harbors or seaports. 

(b) All the provisions of Chapter 20 of the General Statutes relating to the 
use of the highways of the State and the operation of motor vehicles thereon 
are hereby made applicable to the streets, alleys and driveways on the 
properties owned by or under the control of the North Carolina State Ports 
Authority. Any person violating any of the provisions of said Chapter in or on 
such streets, alleys or driveways shall, upon conviction thereof, be punished as 
therein prescribed. Nothing herein contained shall be construed as in any way 
interfering with the ownership and control of such streets, alleys and drive- 
ways on the properties of said Authority as is now vested by law in the said 
Authority. : 

(c) The North Carolina State Ports Authority is hereby authorized to make 
such reasonable rules, regulations, and adopt such additional ordinances with 
respect to the use of the streets, alleys, driveways and to the establishment of 
parking areas on the properties of the Authority and relating to the safety and 
welfare of persons using the property of the Authority. All rules, regulations 
and ordinances adopted pursuant to the authority of this subsection shall be 
recorded in the proceedings of the Authority and printed and copy of such 
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rules, regulations and ordinances shall be filed in the office of the Attorney 
General of North Carolina and the Authority shall cause to be posted, at 
appropriate places on the properties of the Authority, notice to the public of 
applicable rules, regulations and ordinances as may be adopted under the 
authority of this subsection. Any person violating any such rules, regulations 
or ordinances shall, upon conviction thereof, be guilty of a Class 3 misde- 
meanor. 

(d) The Executive Director of the Authority is authorized to appoint such 
number of employees of the Authority as he may think proper as special 
policemen, who, when so appointed, shall have all the powers of policemen of 
incorporated towns. Such policemen shall have the power of arrest of persons 
committing violations of State law or any reasonable rules, regulations and 
ordinances lawfully adopted by the Authority as herein authorized. Employees 
appointed as such special policemen shall take the general oath of office 
prescribed by G.S. 11-11. (1945, c. 1097, s. 9; 1959, c. 523, s. 7; 1965, c. 1074; 
1975, 2nd Sess., c. 983, s. 83; 1977, c. 198, ss. 8, 9; 1987, c. 275, s. 5; 1993, c. 539, 
s. 1041; 1994, Ex. Sess., c. 24, s. 14(c).) 


Editor’s Note. — This section was formerly 
§ 143-224. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-462. Treasurer of the Authority. 


The Authority shall select its own treasurer. The Authority shall require a 
surety bond of such appointee in such amount as the Authority may fix, and the 
premium or premiums thereon shall be paid by said Authority as a necessary 
expense of said Authority. (1945, c. 1097, s. 10; 1959, c. 523, s. 8; 1977, c. 198, 
g.-9.) 


Editor’s Note. — This section was formerly 
§ 1438-225. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-463. Deposit and disbursement of funds. 


All Authority funds shall be deposited in a bank or banks to be designated by 
the Authority. Funds of the Authority shall be paid out only upon warrants 
signed by the treasurer or assistant treasurer of the Authority and counter- 
signed by the chairman, the acting chairman or the executive director. No 
warrants shall be drawn or issued disbursing any of the funds of the Authority 
except for a purpose authorized by this Article and only when the account or 
expenditure for which the same is to be given in payment has been audited and 
approved by the Authority or its executive director. (1945, c. 1097, s. 11; 1951, 
c. 1088, s. 1; 1977, c. 198, s. 9; 1981, c. 856, 's. 3.) 


Editor’s Note. — This section was formerly 
§ 143-226. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 

Session Laws 1981, ch. 856, which amended 
this section, provided in ss. 4 through 6: 

“Sec. 4. The foregoing provisions of this act 
shall be deemed to provide an additional and 
alternative method for the doing of the things 
authorized thereby and shall be regarded as 
supplemental and additional to powers con- 
ferred by other laws, and shall not be regarded 


as in derogation of any powers now existing; 
provided, however, that the issuance of bonds 
or notes under the provisions of this act need 
not comply with the requirements of any other 
law applicable to the issuance of bonds or notes. 

“Sec. 5. This act, being necessary for the 
prosperity of the State and its inhabitants, 
shall be liberally construed to effect the pur- 
poses thereof. 

“Sec. 6. Insofar as the provisions of this act 
are inconsistent with the provisions of any 
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general or special laws or parts thereof, the zi 
provisions of this act shall be controlling.” 


§ 143B-464. Audit. 


The operations of the State Ports Authority shall be subject to the oversight 
of the State Auditor pursuant to Article 5A of Chapter 147 of the General 
Statutes. (1945, c. 1097, s. 12; 1951, c. 1088, s. 2; 1957, c. 269, s. 1; 1977, c. 198, 
s. 9; 1983, c. 913, s. 43.) 


Editor’s Note. — This section was formerly 
§ 143-227. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-465. Purchase of supplies, material and equipment 
and building contracts. 


(a) All of the provisions of Article 3 of Chapter 143 of the General Statutes 
relating to the purchase of supplies, material and equipment by the State 
government are hereby made applicable to the North Carolina State Ports 
Authority. 

(b) All of the provisions of Chapter 143 of the General Statutes relating to 
public building contracts are hereby made applicable to the North Carolina 
State Ports Authority for those construction projects which may be funded, in 
whole or in part, by appropriations from the General Assembly. 

(c) Notwithstanding subsections (a) and (b) of this section, if the North 
Carolina State Ports Authority finds that the delivery of a particular port 
facility must be expedited for good cause, the Authority shall be exempt from 
the following statutes, and rules implementing those statutes, to the extent 
necessary to expedite delivery: G.S. 133-1.1(g), G.S. 143-128(a) through (e), 
G.S. 143-1382, and G.S. 1438-135.26. Prior to exercising an exemption autho- 
rized under this subsection, the North Carolina State Ports Authority, through 
its Executive Director, shall give notice in writing of the Authority’s intent to 
exercise the exemption to the Secretary of Administration. The notice shall 
contain, at a minimum, the following information: (i) the specific statutory 
requirement or requirements from which the Authority intends to exercise an 
exemption; (ii) the reason the exemption is necessary to expedite delivery of a 
port facility; and (iii) the way the Authority anticipates the exemption will 
expedite the delivery of a port facility. The Authority shall report quarterly to 
the Joint Legislative Commission on Governmental Operations on any build- 
ing contracts exceeding two hundred fifty thousand dollars ($250,000) to which 
an exemption authorized by this subsection is applied. (1953, c. 191, s. 6; 1977, 
c. 198,-s,'9; 1987, c. 275, s, 6; 1997-331)’s.. 1:,1999-368, 's. 2.) | 


Editor’s Note. — This section was formerly 
§ 148-227.1. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-466. Liberal construction of Article. 


It is intended that the provisions of this Article shall be liberally construed 
to accomplish the purposes provided for, or intended to be provided for, herein, 
and where strict construction would result in the defeat of the accomplishment 
of any of the acts authorized herein, and a liberal construction would permit or 
assist in the accomplishment thereof, the liberal construction shall be chosen. 
(1945 %c"109T s, (35 POF (ec loGrso) 
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Editor’s Note. — This section was formerly 
§ 143-228. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-467. Warehouses, wharves, etc., on property abut- 
ting navigable waters. 


The powers, authority and jurisdiction granted to the North Carolina State 
Ports Authority under this Article and Chapter shall not be construed so as to 
prevent other persons, firms and corporations, including municipalities, from 
owning, constructing, leasing, managing and operating warehouses, struc- 
tures and other improvements on property owned, leased or under the control 
of such other persons, firms and corporations abutting upon and adjacent to 
navigable waters and streams in this State, nor to prevent such other persons, 
firms and corporations from constructing, owning, leasing and operating in 
connection therewith wharves, docks and piers, nor to prevent such other 
persons, firms and corporations from encumbering, leasing, selling, conveying 
or otherwise dealing with and disposing of such properties, facilities, lands and 
improvements after such construction. (1955, c. 727; 1977, c. 198, s. 9.) 


Editor’s Note. — This section was formerly 
§ 148-228.1. It was recodified in this Article by 
Session Laws 1977, c. 198, s. 9. 


§ 143B-468: Reserved for future codification purposes. 
Part 11. North Carolina Ports Railway Commission. 


§ 143B-469. Creation of Commission. 


(a) The North Carolina Ports Railway Commission is hereby created. It 
shall be governed by a board composed of five members appointed by the 
Governor, and hereby designated as the Commission. 

(b) Members of the Commission shall serve for terms of four years, except 
that the original members shall be appointed as follows: one shall be appointed 
for a term of one year, one for a term of two years, one for a term of three years, 
one for a term of four years, and one for a term of five years. Thereafter, all 
appointments shall be for terms of four years. Any vacancy occurring in the 
membership of the board for any cause shall be filled by the Governor for the 
unexpired term. The Governor shall appoint a chairman from the membership 
to serve at his pleasure. The board shall elect one of its members as 
vice-chairman and shall also elect a secretary and a treasurer who need not be 
a member of the Commission. The board shall meet upon the call of its 
chairman. A majority of its members shall constitute a quorum for the 
transaction of its business. 

(c) Members of the Commission shall not be entitled to compensation for 
their services but shall be reimbursed for actual expenses necessarily incurred 
in the performance of their duties and shall be compensated as provided in G.S. 
138-5(a)(1). (1979, c. 159, s. 1.) 


§ 143B-469.1. Powers of Commission. 


The Commission shall be an agency of the State with all the powers of a body 
corporate including the following: 
(1) To sue and be sued, to make contracts, and to adopt and use a common 
seal and to alter the same as may be deemed expedient; 
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(2) To rent, lease, buy, own, acquire, mortgage, otherwise encumber, and 
dispose of all such property, real or personal, as the Commission may 
deem necessary; 

(3) To operate, maintain and control all railway equipment and railway 
operations transferred to it by the State Ports Authority; 

(4) To acquire, own, lease, locate, install, construct, equip, hold, maintain, 
control and operate at harbors and seaports terminal railroads in 
addition to those transferred to it by the State Ports Authority with 
necessary sidings, turnouts, spurs, branches, switches, yard tracks, 
bridges, trestles, and causeways and in connection therewith shall 
have the further right to lease, install, construct, acquire, own, 
maintain, control and use any and every kind or character of motive 
power and conveyances or appliances necessary or proper to carry 
goods, wares and merchandise over, along or upon the track of such 
railway or other conveyance; | 

(5) To make agreements as to scale of wages, seniority and working 
conditions with railroad employees, including but not limited to, 
locomotive engineers, locomotive firemen, switchmen, switch engine 
foremen and hostlers engaged in the operation and servicing of the 
terminal railways and their equipment; 

(6) To connect with or cross any other railway upon payment of just 
compensation and to receive, deliver to and transport the freight, 
passengers and the cars of common carrier railroads as though it were 
an ordinary common carrier; 

(7) To appoint, with the approval of the Governor, a general manager of 
the Commission who shall serve at the pleasure of the board. The 
salary for the general manager shall be fixed by the General Assembly 
in the Current Operations Appropriations Act. The general manager 
shall have the authority to appoint, employ and dismiss such number 
of employees as may be deemed necessary by the board to accomplish 
the purposes of this Article. The compensation of such employees shall 
be fixed by the board; 

(8) To establish an office for the transaction of its business at such place 
or places, as in the opinion of the Commission, shall be advisable or 
necessary in carrying out the purposes of this Part; | 

(9) To pay all necessary costs and expenses involved in and incident to the 
formation and organization of the Commission, and incident to the 
administration and operation thereof, and to pay all other costs and 
expenses reasonably necessary or expedient in carrying out and 
accomplishing the purposes of this Part; 

(10) To apply for and accept loans and grants of money from any federal 
agency or the State of North Carolina or any political subdivision 
thereof or from any public or private sources available for any and all 
of the purposes authorized in this Article, and to expend the same in 
accordance with the directions and requirements attached thereto, or 
imposed thereon by any such federal agency, the State of North 
Carolina, or any political subdivision thereof, or any public or private 
lender or donor, and to give such evidences of indebtedness as shall be 
required, provided, however, that no indebtedness of any kind in- 
curred or created by the Commission shall constitute an indebtedness 
of the State, or any political subdivision thereof, and no such indebt- 
edness shall involve or be secured by the faith, credit or taxing powers 
of the State, or any political subdivision thereof: 

(11) To act as agent for the United States of America, or any agency, 
department, corporation or instrumentality thereof, in any manner 
coming within the purposes or powers of the Commission; 
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(12) To acquire rights-of-way and the property necessary for the construc- 
tion of administration buildings, equipment, servicing facilities, ter- 
minal railways and structures, railway crossings, bridges and cause- 
ways by purchase, by negotiation or by condemnation, and should the 
Commission elect to exercise the right of eminent domain, condem- 
nation proceedings shall be maintained by and in the name of the 
Commission, and it may proceed in any manner provided for by the 


general laws of this State; 


(13) To do any and all things necessary to carry out and accomplish the 
purposes of this Article. (1979, c. 159, s. 1; 1983, c. 717, s. 85; 1983 
(Reg. Sess., 1984), c. 1034, s. 164.) 


§ 143B-469.2. Cooperation with Ports Authority. 


It shall be the duty and responsibility of the Commission to cooperate with 
the North Carolina State Ports Authority to insure that the State ports shall 
operate efficiently and effectively and to insure the orderly and effective 
development of the State ports. (1979, c. 159, s. 1.) 


§ 143B-469.3. Commission not required to be a common 


carrier. 


None of the powers and duties of the Commission shall be construed as 
requiring it to become a carrier subject to the Interstate Commerce Act. (1979, 


c. 159, s. 1.) 


Part 11A. North Carolina Hazardous Waste Treatment 
Commission. 


§§ 143B-470 through 143B-470.6: Repealed by Session Laws 19839, c. 


168, s. 2(a). 


Editor’s Note. — For reorganization of the 
North Carolina Hazardous Waste Treatment 
Commission as the North Carolina Hazardous 
Waste Management Commission [now abrogat- 


ed] and transfer of records, personnel, property, 
etc., and rights and obligations of contracts, see 
Session Laws 1989, c. 168, s. 2(b). 


Part 12. North Carolina Technological Development Authority. 


§§ 143B-471 through 143B-471.5: Repealed by Session Laws 1991, c. 


689, s. 154.1(f). 


Editor’s Note. — Session Laws 1991, c. 689, 
which repealed this Part, in s. 154.1(e) pro- 
vides: “Effective September 1, 1991, the statu- 
tory unexpended balances of appropriations, 
allocations, or other funds and all assets of the 
Technological Development Authority created 
in G.S. 143B-471 shall be transferred to the 
North Carolina Technological Development Au- 
thority, Inc., a private, nonprofit corporation. 
The North Carolina Technological Development 
Authority, Inc., shall use the funds and other 
assets transferred to it pursuant to this act for 
(i) an incubator facilities program, (ii) an inno- 


vation research fund, and (iii) the First Flight 
System, a network of incubators across the 
State to transfer technologies into commercial 
applications. The incubator facilities program 
shall be administered in accordance with the 
provisions of former G.S. 143B-471.4, repealed 
by this section. The innovation research fund 
shall be administered in accordance with the 
provisions of former G.S. 143B-471.5, repealed 
by this section.” 

Session Laws 1991, c. 689, s. 154.1(g), as 
amended by Session Laws 1991 (Reg. Sess., 
1992), c. 900, s. 158, provides that effective 
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September 1, 1991, certain land and improve- 
ments formerly known as the “Science and 
Technology Research Center” together with 
property installed in the building and other 
movable equipment and supplies shall be 
transferred by the State of North Carolina to 
The North Carolina Technological Development 
Authority, Inc., that this transaction shall be 
evidenced by a deed which shall provide that 
the property transferred shall automatically 
revert to the State of North Carolina if the 
property is used for any purposes other than 
that the North Carolina Technological Develop- 
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ment Authority, Inc., shall use the property 
solely as a business incubator serving technol- 
ogy research-base entrepreneurial companies 
in Research Triangle Park. Use of the property 
pursuant to any prior instrument of occupancy 
in which the State of North Carolina is grantor 
of the property right and that is in force imme- 
diately prior to September 1, 1991, shall be 
deemed use of the property to the extent of use 
during the original term of the prior instru- 
ment of occupancy or any renewal or extension 
thereof. 


Part 13. Mutual Burial Associations. 


$§ 143B-472, 143B-472.1: Repealed by Session Laws 1997-318, s. 2, 
effective January 1, 1998. 


Editor’s Note. — Session Laws 1997-318, s. 
1, provides that effective January 1, 1998, the 
authority, powers, duties, and functions vested 
in the North Carolina Mutual Burial Associa- 
tion Commission and in the Burial Association 
Administrator, along with all records, property, 
and unexpended balances of funds, are trans- 
ferred to the North Carolina Board of Mortuary 
Science, and the North Carolina Mutual Burial 
Association Commission is abolished. On and 
after January 1, 1998, the Board of Mortuary 
Science shall be responsible for the administra- 
tion of Part 13 of Article 10 of Chapter 143B of 
the General Statutes. 

Session Laws 1997-313, s. 7, provides that 
“(a) Effective January 1, 1998, references in the 
Session Laws to the North Carolina Mutual 
Burial Association Commission or the Burial 
Association Administrator shall be deemed to 
refer to the Board of Mortuary Science. Every 
Session Law that refers to the North Carolina 
Mutual Burial Association Commission or the 
Burial Association Administrator and that re- 
lates to any power, duty, function, or obligation 
of the Commission or the Administrator that 
continues in effect after the provisions of this 
act become effective shall be construed in a 


manner consistent with this act. 

“(b) The Revisor of Statutes may on and after 
the effective date of this act, correct any refer- 
ence or citation in the General Statutes that is 
amended by this act by deleting incorrect ref- 
erences and substituting correct references. 

“(c) The Revisor of Statutes may, on and after 
the first day of January 1998, delete any refer- 
ence to the North Carolina Mutual Burial As- 
sociation Commission or to the Burial Associa- 
tion Administrator in any portion of the 
General Statutes to which conforming amend- 
ments are not made by this act and substitute, 
as appropriate and consistent with this act, any 
of the following terms: North Carolina Board of 
Mortuary Science, Board of Mortuary Science, 
or Board.” 

Session Laws 1997-3138, s. 8, provides that 
every act of the North Carolina Mutual Burial 
Association Commission and the Burial Associ- 
ation Administrator that occurred prior to the 
date that act became law or to the date that 
provisions of that act became effective, and 
which was otherwise valid, continues to be 
valid and effective, notwithstanding any 
change in name or transfer of authority, pow- 
ers, duties, and functions by that act. 


§ 143B-472.2. Duties of Board; meetings. 
It shall be the duty of the North Carolina Board of Mortuary Science to 


supervise, pursuant to this Article, all burial associations authorized by this 
Article to operate in North Carolina, to determine that such associations are 
operated in conformity with this Article and the rules adopted pursuant to this 
Article; to prosecute violations of this Article or rules adopted pursuant 
thereto; and to protect the interest of members of mutual burial associations. 

The North Carolina Board of Mortuary Science, after a public hearing, may 
promulgate reasonable rules and regulations for the enforcement of this 
Article and in order to carry out the intent thereof. The Board is authorized 
and directed to adopt specific rules to provide for the orderly transfer of a 
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member’s benefits in cash or merchandise and services from the funeral 
director sponsoring the member’s association to the funeral establishment 
which furnishes a funeral service, or merchandise, or both, for the burial of the 
member, provided that any funeral establishment to which the member’s 
benefits are transferred in accordance with such rules shall, if located in North 
Carolina, be a funeral establishment registered and permitted under the 
provisions of G.S. 90-210.25 or shall, if located in any other state, territory or 
foreign country, be a funeral establishment recognized by and operating in 
conformity with the laws of such other state, territory or foreign country. One 
or more burial associations operating in North Carolina may merge into 
another burial association operating in North Carolina and two or more burial 
associations operating in North Carolina may consolidate into a new burial 
association provided that any such plan of merger or plan of consolidation shall 
be adopted and carried out in accordance with rules adopted by the Board 
pursuant to this Article. 

All rules heretofore adopted by the North Carolina Mutual Burial Associa- 
tion Commission or the North Carolina Board of Mortuary Science in accor- 
dance with prior law and which have not been amended, rescinded, revoked or 
otherwise changed, or which have not been nullified or made inoperative or 
unenforceable because of any statute enacted after the adoption of any such 
rule, shall remain in full force and effect until amended, rescinded, revoked or 
otherwise changed by action of the North Carolina Board of Mortuary Science 
as set out above, or until nullified or made inoperative or unenforceable 
because of statutory enactment or court decision. 

Members of the Board shall receive, when attending such regular or special 
meetings such per diem, expense allowance and travel allowance as are 
allowed other commissions and boards of the State. The legal adviser to the 
Board shall be entitled to actual expenses when attending regular or special 
meetings of the Board held other than in Raleigh. All expenses of the Board 
shall be paid from funds coming to the Board pursuant to this Article or 
appropriated for this purpose. (1967, c. 1197, s. 2; 1971, c. 1151; 1973, c. 1147, 
si 1; 1975,.c. 837; 1987, c. 864, s. 12; 1997-313, ss. 3, 5; 1999-425, s. 1.) 


Editor’s Note. — This section was formerly 
§ 58-241.8. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 

The Article containing § 90-210.17, referred 


to in this section, was rewritten by Session 
Laws 1975, c. 571, and recodified as § 90- 
210.18 et seq. See now § 90-210.25 as to per- 
mits to operate funeral establishments. 


CASE NOTES 


Modification Permitting Selection of Fu- 
neral Director by Decedent’s Representa- 
tives. — Modification in statute and regula- 
tions which would permit the selection of a 
funeral director by representatives of decedent 
was a reasonable change and would seem to be 
within the general purpose for which the asso- 
ciation was formed. Present-day society is so 


mobile that provisions which will facilitate 
transfer of benefits would appear to be in the 
public interest. Adair v. Orrell’s Mut. Burial 
Ass’n, 19 N.C. App. 492, 199 S.E.2d 129 (1973), 
aff'd, 284 N.C. 534, 201 S.E.2d 905, appeal 
dismissed, 417 U.S. 927, 94 S. Ct. 2637, 41 L. 
Ed. 2d 231 (1974), decided under former § 58- 
224.2. 


§ 143B-472.3. Requirements as to rules and bylaws. 


All burial associations now operating within the State of North Carolina 
shall have and maintain rules and bylaws embodying the following: 


Article 1. The name of this association shall be 


, which shall 


indicate that said association is a mutual burial association. 
Article 2. The objects and purposes for which this association is formed and 
the purposes for which it has been organized, and the methods and plan of 
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operation of this association shall be to provide a plan for each member of this 
association for the payment of one funeral benefit for each member, which shall 
consist of a funeral benefit in cash or merchandise and service, with no free 
embalming or free ambulance service included in this benefit. No other free 
service or any other thing free shall be held out, promised or furnished, in any 
case. Such funeral benefit shall be in the amount of one hundred dollars 
($100.00) of cash or merchandise and service, without free embalming or free 
ambulance service, for persons of the age of 10 years and over, or in the amount 
of fifty dollars ($50.00) for persons under the age of 10 years; provided, 
however, that any member of this association of the age of 10 years or more 
may purchase a double benefit (for a total benefit of two hundred dollars 
($200.00)), and provided further, however, that any member of this association 
under the age of 10 years may purchase a double benefit (for a total benefit of 
one hundred dollars ($100.00)) or a quadruple benefit (for a total benefit of two 
hundred dollars ($200.00)); however, any additional benefit (as set out herein) 
shall be based on the assessment rate, as provided in Article 6 of this section, 
at the attained age of applicant at the time the additional benefit takes effect. 
The purchase of an additional benefit shall not be available to any member who 
cannot fulfill the requirements as set forth in Article 3 of this section. | 
Provided, further, that mutual burial associations organized and operating 
pursuant to this Article may offer for sale to its members in good standing, 
funeral benefits payable only in cash in excess of two hundred: dollars 
($200.00), but those sales shall be subject to all applicable insurance laws of 
this State and shall in no manner be subject to the provisions of this Article or 
impair whatsoever funds heretofore or hereafter collected and held by that 
Association pursuant to this Article. All mutual burial association policies 
heretofore or hereafter sold in this State in an amount of two hundred dollars 
($200.00) or less shall continue to be administered by the Board of Mortuary 
Science and shall be subject to all provisions of this Article. | } 
Article 3. Any person who has passed his or her first birthday, and who.has 
not passed his or her sixty-fifth birthday, and who is in good health and not 
under treatment of any physician, nor confined in any institution for the 
treatment of mental or other disease, may become a member of this burial 
association by the payment by such person, or for such person, of a member- 
ship fee in accordance with the provisions of this Article and the first 
assessment due on the membership issued for such member in accordance with 
the provisions of Article 6 herein. The membership fee for any person joining 
prior to July 1, 1975, is twenty-five cents (25¢). The membership fee of any 
person joining after July 1, 1975, is twenty-five cents (25¢) for each one 
hundred dollars ($100.00) of benefits provided in such membership, with a 
minimum membership fee of twenty-five cents (25¢). The payment of the 
membership fee, without the payment of the first quarterly assessment due on 
the membership, shall not authorize the issuance of a certificate of member- 
ship in this burial association, and a certificate of membership for such person 
shall not be issued until the first such assessment is paid. Any member of this 
association joining after July 1, 1975, and who shall thereafter purchase an 
increased benefit shall pay an additional membership fee in accordance with 
this Article so that the total membership fee paid by such person shall equal 
twenty-five [cents] (25¢) for each one hundred dollars ($100.00) of benefits in 
such member’s membership; provided, that any member with a fifty-dollar 
($50.00) benefit who increases his benefit from fifty dollars ($50.00) to one 
hundred dollars ($100.00) shall not be required to pay any additional mem- 
bership fee. The payment of any additional membership fee, without the 
payment of the first additional assessment due for the increased benefit, shall 
not make such member eligible for any additional benefit, and such member 
shall not be eligible for any additional benefit until the first such additional 
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assessment due for such additional benefit is paid. Notwithstanding the 
foregoing, the provisions of the last paragraph of Article 6, hereinafter set out, 
shall control the increase of benefits from fifty dollars ($50.00) to one hundred 
dollars ($100.00) for any member of this association joining under the age of 10 
whose benefits in force upon such member attaining his or her tenth birthday 
are in the amount of fifty dollars ($50.00). 

Applicant’s birthday must be written in the application and subject to 
verification by any record the Board of Mortuary Science may deem necessary 
to prove or establish a true date of the birth of any applicant. 

Article 4. The annual meeting of the association shall be held at 
(here insert the place, date and hour); each member shall have one vote at said 
annual meeting and 15 members of the association shall constitute a quorum. 
There shall be elected at the annual meeting of said association a board of 
directors of seven members, each of whom shall serve for a period of from one 
to five years as the membership may determine and until his or her successor 
shall have been elected and qualified. Any member of the board of directors 
who shall fail to maintain his or her membership, as provided in the rules and 
bylaws of said association, shall cease to be a member of the board of directors 
and a director shall be appointed by the president of said association for the 
unexpired term of such disqualified member. There shall be at least an annual 
meeting of the board of directors, and such meeting shall be held immediately 
following the annual meeting of the membership of the association. The 
directors of the association may, by a majority vote, hold other meetings of 
which notice shall be given to each member by mailing such notice five days 
before the meeting to be held. At the annual meetings of the directors of the 
association, the board of directors shall elect a president, a vice-president, and 
a secretary-treasurer. The president and vice-president shall be elected from 
among the directors, but the secretary-treasurer may be selected from the 
director membership or from the membership of the association, it being 
provided that it is not necessary that the secretary-treasurer shall be a 
member of the board of directors. Among other duties that the secretary- 
treasurer may perform, he shall be chargeable with keeping an accurate and 
faithful roll of the membership of this association at all times and he shall be 
chargeable with the duty of faithfully preserving and faithfully applying all 
moneys coming into his hands by virtue of his said office. The president, 
vice-president and secretary-treasurer shall constitute a board of control who 
shall direct the affairs of the association in accordance with these Articles and 
bylaws of the association, and subject to such modification as may be made or 
authorized by an act of the General Assembly. The secretary-treasurer shall 
keep a record of all assessments made, dues collected and benefits paid. The 
books of the association, together with all records and bank accounts shall be 
at all times open to the inspection of the Board of Mortuary Science or its duly 
constituted auditors or representatives. It shall be the duty of the secretary or 
secretary-treasurer of each association to keep the books of the association 
posted up-to-date so that the financial standing of the association may be 
readily ascertained by the Board of Mortuary Science or any auditor or 
representative employed by it. Upon the failure of any secretary or secretary- 
treasurer to comply with this provision, it shall be the duty of the Board of 
Mortuary Science to take charge of the books of the association and do 
whatever work is necessary to bring the books up-to-date. The actual costs of 
said work may be charged the burial association and shall be paid from the 
thirty percent (30%) allowed by law for the operation of the burial association. 

Whenever in the opinion of the Board of Mortuary Science, it is necessary to 
audit the books of any burial association more than once in any calendar year, 
the Board of Mortuary Science shall have authority to assess such burial 
association the actual cost of any audit in excess of one per calendar year, 
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provided that no more than one audit may be deemed necessary unless a 
discrepancy exists at the last regular audit. Such cost shall be paid from the 
thirty percent (30%) allowed by law for the operation of the burial association. 

Every burial association shall file with the Board of Mortuary Science an 
annual report of its financial condition on a form furnished to it by the Board 
of Mortuary Science. Such report shall be filed on or before February 15 of each 
calendar year and shall cover the complete financial condition of the burial 
association for the immediate preceding calendar year. The Board of Mortuary 
Science shall levy and collect a penalty of twenty-five dollars ($25.00) for each 
day after February 15 that the report called for herein is not filed. The Board 
may, in its discretion, grant any reasonable extension of the above filing date 
without the penalty provided in this section. Such penalty shall be paid from 
the thirty percent (30%) allowed by law for the operation of the burial 
association. Any secretary or secretary-treasurer who fails to file such financial 
report on or before February 15 of each calendar year or on or before the last 
day of any period of extension for the filing of such report granted by the Board 
to the burial association of such secretary or secretary-treasurer shall be guilty 
of a Class 3 misdemeanor. Each day after February 15, or the last day of any 
period of extension for the filing of the report granted by the Board to the burial 
association of such secretary or secretary-treasurer, that said report is not filed 
by the secretary or secretary-treasurer of a burial association, shall constitute 
a separate offense. 

Article 5. Upon the death of any officer, his successor shall be elected by the 
board of directors for the unexpired term. The president, vice-president and 
secretary-treasurer shall be elected for a term of from one to five years, and 
shall hold office until his successor is elected and qualified, subject to the power 
of the board of directors to remove any officer for good cause shown; provided, 
that any officer removed by the board of directors shall have the right of appeal 
to the membership of the association, such appeal to be heard at the next 
ensuing annual meeting of said membership. 

Article 6. Each member shall be assessed according to the following schedule 
for the benefit indicated (or in multiples thereof for additional benefit) at the 
age of entry of the member. 


ASSESSMENT RATE FOR AGE GROUPS: 


First to tenth birthday 


($50.00) benefit five cents (5¢) 
Tenth to thirtieth birthday 

($100.00) benefit ten cents (10¢) 
Thirtieth to fiftieth birthday 

($100.00) benefit twenty cents (20¢) 
Fiftieth to sixty-fifth birthday 

($100.00) benefit thirty cents (30¢) 


(Ages shall be defined as having passed a certain birthday instead of nearest 
birthday.) Assessment shall always be made on the entire membership in good 
standing. 

Any member joining under the age of 10 shall, upon attaining his or her 
yeoke birthday, pay thereafter the assessment for a member age 10 as set out 
above. 

Any member joining under the age of 10 whose benefits in force upon such 
member attaining his or her tenth birthday are in the amount of fifty dollars 
($50.00) shall, if such member is in good standing upon attaining his or her 
tenth birthday, thereafter have benefits in force in the amount of one hundred 
dollars ($100.00) without the necessity of making application for such in- 
creased benefit. Assessments made thereafter for such member shall be the 
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same as an assessment for a member age 10 as set out above. Such one- 
hundred-dollar ($100.00) benefit shall be in full force and effect for any such 
member in good standing immediately upon such member attaining his or her 
tenth birthday even though the increased assessment provided for herein shall 
not yet be due and payable, it being the intent of this Article that, notwith- 
standing any other provisions in these Articles, any member in good standing 
with a fifty-dollar ($50.00) benefit shall immediately upon attainment of his or 
her tenth birthday have a one-hundred-dollar ($100.00) benefit in force 
whether or not the increased assessment is then due and payable by such 
member in accordance with the assessment period of this association. 

Article 7. No benefit will be paid for natural death occurring within 30 days 
from the date of the certificate of membership, which certificate shall express 
the true date such person becomes a member of this association, and the 
certificate issued shall be in acknowledgment of membership in this associa- 
tion. Benefits will be paid for death caused by accidental means occurring any 
time after date of membership certificate. No benefits will be paid in case of 
suicidal death of any member within one year from the date of the membership 
certificate. No agent or other person shall have authority to issue membership 
certificates in the field, but such membership certificates shall be issued at the 
home office of the association by duly authorized officers: the president, 
vice-president or secretary, and a record thereof duly made. 

Article 8. Any member failing to pay any assessment within 30 days after 
notice shall be in bad standing, and unless and until restored, shall not be 
entitled to benefits. Notice shall be presumed duly given when mailed, postage 
paid, to the last known address of such members: Provided, moreover, that 
notice to the head of a family shall be construed as notice to the entire 
membership of such family in said association. Any member or head of a family 
changing his or her address shall give notice to the secretary-treasurer in 
writing of such change, giving the old address as well as the new, and the head 
of a family notifying the secretary-treasurer of change in address shall list with 
the secretary in such notice all the members of his or her family having 
membership in said association. Any member in bad standing may, within 90 
days after the date of an assessment notice, be reinstated to good standing by 
the payment of all delinquent dues and assessments: Provided such person 
shall at the same time submit to the secretary-treasurer satisfactory evidence 
of good health, in writing, and no benefit will be paid for natural death 
occurring within 30 days after reinstatement. In case of death caused by 
accidental means, benefit will be in force immediately after reinstatement. Any 
person desiring to discontinue his membership for any reason shall communi- 
cate such desire to the secretary-treasurer immediately and surrender his or 
her certificate of membership. Any adult member who is the head of a family 
and who, with his family, has become in bad standing, shall furnish to the 
secretary-treasurer satisfactory evidence of the good health of each member 
desired to be reinstated in writing. 

Article 9. The benefits herein provided are for the purpose of furnishing a 
funeral and burial benefit, in cash or merchandise and service, for a deceased 
member. The funeral and burial benefit, if furnished in merchandise and 
service, shall be in keeping with and similar to the merchandise and service 
sold and furnished at the same price by reputable funeral directors of this or 
other like communities. 

Article 10. It is understood and stipulated that the benefits provided for shall 
be payable only to a funeral establishment which provides a funeral service for 
a deceased member and which, if located in North Carolina, is a funeral 
establishment registered under the provisions of G.S. 90-210.25 or which, if 
located in any other state, territory or foreign country, is a funeral establish- 
ment recognized by and operating in conformity with the laws of such other 
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state, territory or foreign country. Upon the death of any member, it shall be 
the duty of the person or persons making the funeral arrangements for such 
deceased member to notify the secretary of the member’s burial association of 
the death of such member. The person or persons making the funeral 
arrangements for such deceased member shall have 30 days from the date of 
the death of such member in which to make demand upon the burial 
association for the funeral benefits to which such member is entitled. 

The benefits provided for are to be paid by the burial association to the 
funeral director providing such funeral and burial service either in cash or in 
merchandise and service as elected by the person or persons making the 
funeral arrangements for such deceased member. If the burial association shall 
fail, on demand, to provide the benefits to which the deceased member was 
entitled to the funeral establishment which provided the funeral service for the 
deceased member, then the benefits shall be paid in cash to the representative 
of the deceased member qualified under law to receive such benefits. 

Article 11. Assessments shall be made as provided in G.S. 143B-472.18. 
Whenever possible, assessments will be made at definitely stated intervals so 
as to reduce the cost of collection and to prevent lapse. 

Article 12. In the event the proceeds of the annual assessments imposed on 
the entire membership for one year, as provided in G.S. 148B-472.18, do not 
prove sufficient at any time to yield the benefit provided for in these bylaws, 
then the secretary-treasurer shall notify the Board of Mortuary Science who 
shall be authorized, unless the membership is increased to that point where 
such assessments are sufficient, to cause liquidation of said association, and 
may transfer all members in good standing to a like organization or associa- 
tion. 

Article 13. (a) All legitimate operating expenses of the association shall be 
paid out of the assessments, but in no case shall the entire expenses exceed 
thirty percent (30%) of the total of the assessments collected and the invest- 
ment income of the burial association in one calendar year. 

(b) Each burial association shall establish and maintain a reserve account 
for the payment of member’s benefits. On the thirty-first day of December 
following July 1, 1975, each burial association shall transfer to such burial 
association’s reserve account established in accordance with this Article all 
funds which such burial association is maintaining on that date in an account 
designated by such burial association as either a surplus account or a reserve 
account. Thereafter, beginning on January 1, 1976, each burial association 
shall place in such reserve account five percent (5%) of the assessments 
collected from and after that date and five percent (5%) of the investment 
income of the association earned from and after that date. These sums shall 
continue to be placed in the association’s reserve account until the association’s 
reserve account shall equal twenty-one dollars ($21.00) per member. Thereaf- 
ter if the reserve account shall fall below twenty-one dollars ($21.00) per 
member, such sums shall again be deposited in the account until such time as 
the reserve account shall again be equal to twenty-one dollars ($21.00) per 
member. If the reserve account shall at any time exceed twenty-one dollars 
($21.00) per member, amounts in excess of twenty-one dollars ($21.00) per 
member may be withdrawn from the reserve account. 

Article 14. Special meetings of the association membership may be called by 
the secretary-treasurer when by him deemed necessary or advisable, and he 
shall call a meeting when petitioned to do so by sixty-six and two-thirds 
percent (6673%) of the members of said association who are in good standing. 

Article 15. The secretary-treasurer shall, upon satisfactory evidence that 
membership was granted to any person not qualified at the time of entry as 
provided under Article 3 of these bylaws, refund any amounts paid as 
assessment, and shall remove the name from the membership roll. 
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Article 16. Any member may pay any number of assessments in advance, in 
which case such member will not be further assessed until a like number of 
assessments shall have been levied against the remaining membership. 

Article 17. No person may maintain active membership in two or more 
separate burial associations. Any person who is found to have membership in 
two or more separate burial associations shall forfeit all benefits and fees paid 
in all associations of which he is a member except in the association which he 
first joined and of which he is still then a member. A person is not a member 
of an association for purposes of this Article if he has discontinued his 
membership in such association or if such association has been placed in 
liquidation. 

Article 18. Each year, before the annual meeting of the membership of this 
association, the association shall cause to be published in a newspaper of 
general circulation in the county in which such association has its principal 
place of business, or shall cause to be mailed to each member in good standing 
a statement showing total income collected, expenses paid and burial benefits 
provided for by such association during the next preceding year. 

Article 19. These rules and bylaws shall not be modified, canceled or 
abridged by any association or other authority except by act of the General 
Assembly of North Carolina. (1941, c. 180, s. 4; 1943, c. 272, ss. 1, 2; 1945, c. 
125, s;.1; 1947, c. 100, s. 1; 1949, c. 201, ss. 1, 2; 1953, c. 1201; 1955, c. 259, ss. 
6,4; 1007, © 1197, 8.) 4; 1969; c)1041, ss.'2, 3; 1973, c. 688; 1975, c. 837; 1977, 
©, 745,88. 1, 2,6; 1981, c! 989, s. 4; 1987, c. 864, ss. 12,50; 1991, c.62;s. 1; 1991 
(Reg. Sess., 1992), c. 1007, s. 39; 1993, c. 539, s. 1042; c. 553, ss. 48, 49; 1994, 


Ex. Sess., c. 24, s. 14(c); 1997-313, ss. 4-6; 1999-425, s. 2.) 


Editor’s Note. — This section was formerly 
§ 58-241.9. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 

The Article containing § 90-210.17, referred 


to in this section, was rewritten by Session 
Laws 1975, c. 571, and recodified as § 90- 
210.18 et seq. See now § 90-210.25 as to per- 
mits to operate funeral establishments. 


CASE NOTES 


The General Assembly may reserve the 
right to amend bylaws and regulations of a 
mutual burial association which it created so as 
to bind the association and its members. Adair 
v. Orrell’s Mut. Burial Ass’n, 284 N.C. 534, 201 
S.E.2d 905, appeal dismissed, 417 U.S. 927, 94 
S. Ct. 637, 41 L. Ed. 2d 231 (1974), decided 
under former § 58-226. 

Members are bound by subsequent leg- 
islation making changes in the rules and 
bylaws of burial associations, and changes so 
made are not offensive to the constitutional 
provision against the passage of a law which 
impairs the obligation of a contract. Spearman 
v. United Mut. Burial Ass’n, 225 N.C. 185, 33 
S.E.2d 895 (1945), decided under former § 58- 
226. 

And Statutory Changes Subsequent to 
Issuance of Certificate Did Not Impair 
Contract. — Where the provisions of former 
§ 58-226 and the certificate issued to the mem- 
ber by her burial association contained an ex- 
press reservation of power by the General As- 
sembly to modify, cancel, or abridge the rules 
and bylaws of the association, this was ample 


notice to both of the reservation of power by the 
General Assembly, and the statutory changes 
subsequent to the issuance of the certificate did 
not result in impairment of the contract in 
violation of Art. I, § 10, clause 1, of the United 
States Constitution. Adair v. Orrell’s Mut. 
Burial Ass’n, 284 N.C. 534, 201 S.E.2d 905, 
appeal dismissed, 417 U.S. 927, 94S. Ct. 637, 
41 L. Ed. 2d 231 (1974), decided under former 
§ 58-226. 

Payment of Benefits to Funeral Director 
of Another Association Who Renders Ser- 
vices. — When funeral services are provided 
by a funeral director of any mutual burial 
association in good standing in North Carolina 
for a decedent who was a member of another 
such association, the benefits of the decedent 
are not forfeited, but are required to be paid in 
cash to the funeral director who actually ren- 
ders the services. Adair v. Orrell’s Mut. Burial 
Ass’n, 19 N.C. App. 492, 199 S.E.2d 129 (1973), 
aff'd, 284 N.C. 534, 201 S.E.2d 905, appeal 
dismissed, 417 U.S. 927, 94S. Ct. 637, 41 L. Ed. 
2d 231 (1974), decided under former § 58-226. 
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§ 1438B-472.4. Limitation of soliciting agents; licensing 
and qualifications; officers exempt from li- 
cense; issuance of membership certificates. 


Each burial association shall have for each funeral home sponsoring the said 
burial association not more than five agents or representatives soliciting 
members other than the secretary-treasurer and president, and before any 
agent or representative shall or may represent any burial association in North 
Carolina, he or she shall first apply to the Board of Mortuary Science for a 
license, and the Board of Mortuary shall have full power and authority to issue 
such license upon proof satisfactory to such Board that such person is capable 
of soliciting burial association memberships, is of good moral character and 
recommended by the association in behalf of which such membership solicita- 
tions are to be made. The Board of Mortuary Science may reject the application 
of any person who does not meet the requirements as to capacity and moral 
fitness. The Board of Mortuary Science may, upon proof satisfactory to it that 
said licensed agent has violated any section of this law, revoke said license. 
Upon the issuing of a license to solicit membership in any burial association, 
such person shall be required to pay in cash, at the time of issuing license to 
such applicant, to the Board of Mortuary Science, the sum of five dollars 
($5.00); moneys derived from this fee or charge, are to be and remain in the 
department or office of such Board of Mortuary Science, for supervision of 
burial associations in this State, subject to withdrawal for expenses of 
supervision by authority of the Board of Mortuary Science. It shall not be 
necessary that the president or secretary-treasurer of any burial association 
obtain a license for soliciting membership in the association of which such 
person is president or secretary-treasurer. Membership certificates shall not be 
issued by a solicitor in the field, but shall be reported to the office of the 
association and there issued and a record made of such issuance at the time 
such certificate is so issued. (1941, c. 1380, s. 5; 1945, c. 125, s. 2; 1947, c. 100, 
Se 2relo4oue. ZU bese a 19 1D. Cc. 551, 1987, Cc, 604, 6. 12) 1090/4315. 65 40 a0 


Editor’s Note. — This section was formerly 
§ 58-241.10. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.5. Assessments against association for ex- 
penses of Board of Mortuary Science. 


In order to meet the expenses of the supervision of the burial associations, 
the Board of Mortuary Science shall prepare an annual budget for the office of 
the Board of Mortuary Science. Thereafter, the Board of Mortuary Science 
shall assess each burial association one hundred dollars ($100.00) and shall 
prorate the remaining amount of this budget, over and above any other funds 
made available to it for this purpose, and assess each association on a pro rata 
basis in accordance with the number of members of each association. Each 
burial association shall remit to the Board of Mortuary Science its pro rata 
part of the total assessment, which expense shall be included in the thirty per 
centum (30%) expense allowance as provided in G.S. 143B-472.3. This assess- 
ment shall be made on the first day of July of each and every year and said 
assessment shall be paid within 30 days thereafter. If any association shall fail 
or refuse to pay such assessment within 30 days, the Board of Mortuary 
Science is authorized to transfer all memberships and assets of every kind and 
description to the nearest association that is found by the Board of Mortuary 
Science to be in good sound financial condition. (1941, c. 130, s. 6; 1943, c. 272, 
s. 3; 1945, c. 125, s. 3; 1947, c. 100, s. 3; 1949, c. 201, s. 4; 1951, c. 901, s. 1; 1955, 
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Codecs wet 196 (C, 0085). 155L969..c..1006.16.25 bO73 colds Ge6.0h51975, 
eed AG ee te LS bk, SOLID. Cel Listsael a: Loo i, C, OO4,.88, 
12, 14; 1997-313, ss. 5, 6, 7.) 


Editor’s Note. — This section was formerly 
§ 58-241.11. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.6. Unlawful to operate without written author- 
ity of Board. 


It shall be unlawful for any person, firm or corporation, association or 
organization to organize, operate, or in any way solicit members for a burial 
association, or for participation in any plan, scheme, or device similar to burial 
associations, without the written authority of the Board of Mortuary Science, 
and any person, firm or corporation violating the provisions of this section shall 
be guilty of a Class 1 misdemeanor; provided, however, the Board of Mortuary 
Science shall not withhold authority for the organization or operation of a bona 
fide burial association, meeting the requirements of this Article, unless it shall 
be found and established to the satisfaction of the Board of Mortuary Science 
that the person or persons applying for authority to organize and operate such 
bona fide burial association is disqualified or does not meet the requirements 
of this Article. (1941, c. 130, s. 7; 1975, c. 837; 1987, c. 864, s. 12; 1993, c. 539, 
s. 1043; 1994, Ex. Sess., c. 24, s. 14(c); 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.12. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.7. Revocation of license. 


In the event it is proven to the satisfaction of the Board of Mortuary Science 
that any burial association is being operated not in conformity with any 
provision of this Article, then it shall become the duty of the Board of Mortuary 
Science upon hearing to revoke the license of said burial association and 
transfer said burial association, its membership and all its assets of every kind 
and description to another burial association that is found by the Board of 
Mortuary Science to be in good sound financial condition; provided, that if said 
burial association gives notice of appeal as provided for in G.S. 143B-472.16, 
then said burial association may continue to operate as before the revocation 
and until final adjudication. (1945, c. 125, s. 4; 1975, c. 837; 1987, c. 864, ss. 12, 
15;:1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.13. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.8. Deposit or investment of funds of mutual 
burial associations. 


Funds belonging to each mutual burial association over and above the 
amount determined by the Board of Mortuary Science to be necessary for 
operating capital shall be invested in: 

(1) Deposits in any bank or trust company in this State. 
(2) Obligations of the United States of America. 
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(3) Obligations of any agency or instrumentality of the United States of 
America if the payment of interest and principal of such obligations is 
fully guaranteed by the United States of America. 

(4) Obligations of the State of North Carolina. 

(5) Bonds and notes of any North Carolina local government or public 
authority, subject to such restrictions as the Board of Mortuary 
Science may impose. 

(6) Shares of or deposits in any savings and loan association organized 
under the laws of this State and shares of or deposits in any federal 
savings and loan association having its principal office in this State, 
provided that any such savings and loan association is insured by the 
United States of America or any agency thereof or by any mutual 
deposit guaranty association authorized by the Commissioner of 
Insurance of North Carolina to do business in North Carolina pursu- 
ant to Article 7A of Chapter 54 of the General Statutes. : 

(7) Obligations of the Federal Intermediate Credit Banks, the Federal 
Home Loan Banks, Fannie Mae, the Banks for Cooperatives, and the 
Federal Land Banks, maturing no later than 18 months after the date 
of purchase. 

Violation of the provisions of this section shall, after hearing, be cause for 
revocation or suspension of license to operate a mutual burial association. 
aes c. 820, s. 1; 1975, c. 837; 1987, c. 864, s. 12; 1997-3138, s. 5; 2001-487, s. 
14(1). 


Editor’s Note. — This section was formerly 282. See now Article 12 of Chapter 54B. 
§ 58-241.14. It was recodified by Session Laws Effect of Amendments. — Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 2001-487, s. 14(1), effective December 16, 2001, 
Article 7A of Chapter 54, referred to in this substituted “Fannie Mae” for “the Federal Na- 
section, was repealed by Session Laws 1981, c. tional Mortgage Association” in subdivision (7). 


§ 148B-472.9. Unclaimed funds of defunct burial associa- 
tion. 


All unclaimed funds of any burial association that is no longer in operation 
shall be disposed of in accordance with Chapter 116B. (1969, c. 1083; 1975, c. 
837; 1979, 2nd Sess., c. 1311, s. 7; 1987, c. 864, s. 12.) 


Editor’s Note. — This section was formerly 
§ 58-241.15. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.10. Penalty for failure to operate in substantial 
compliance with bylaws. 


If any burial association or other organization or official thereof, or any 
person operates or allows to be operated a burial association on any plan, 
scheme or bylaws not in substantial compliance with the bylaws set forth in 
G.S. 143B-472.3, the Board of Mortuary Science may revoke any authority or 
license granted for the operation of such burial association, and any person, 
firm or corporation or association convicted of the violation of this section shall 
be guilty of a Class 1 misdemeanor. (1941, c. 130, s. 8; 1975, c. 837; 1987, c. 864, 
ss. 12, 16; 1993, c. 539, s. 1044; 1994, Ex. Sess., c. 24, s. 14(c); 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.16. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 
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§ 143B-472.11. Penalty for wrongfully inducing person to 
change membership. 


Any burial association official, agent or representative thereof or any person 
who shall use fraud or make any promise not part of the printed bylaws, or who 
shall offer any rebate, gratuity or refund to cause a member of one association 
to change membership to another association, shall be guilty of a Class 1 
misdemeanor. (1941, c. 180, s. 9; 1975, c. 837; 1987, ¢.004,'S2.12°. LY93..¢..539, 
s.. 1045; 1994, Ex. Sess., c. 24, s. 14(c).) 


Editor’s Note. — This section was formerly 
- § 58-241.17. It was recodified by Session Laws 
_ 1987, c. 864, s. 12, effective August 14, 1987. 


: 143B- 472.12. Penalty for making false and fraudulent 
: entries. 


Any person or burial association official who makes or allows to be made any 
false entry on the books of the association with intent to deceive or defraud any 
member thereof, or with intent to conceal from the Board of Mortuary Science 
or its.deputy or agent, or any auditor authorized to examine the books of such 
association, under the supervision of the Board of Mortuary Science, shall be 
guilty of a Class 1 misdemeanor. (1941, c. 130, s. 10; 1945, c. 125, s. 5; 1975, c. 
Boreiwol. c..004, s. 12: 1993, c. 539, s, 1046; 1994, Ex. Sess., c. 24, s. 14(c): 
1997-313, ss. 5, 6.) 


| Editor’s Note. — This section was formerly 
§ 58-241.18. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 1438B-472.13. Accepting applications without collecting 
fee and first assessment. 


Any burial association official, agent or representative, or any other person 
who shall accept any application for membership in any association without 
collecting the membership fee and first assessment due thereon from any such 
person making such an application for membership, shall be guilty of a Class 
1 misdemeanor. 

Any burial association official, agent or representative, or any other person 
who shall accept an application for an additional benefit from a member of a 
burial association without collecting the additional membership fee and the 
additional assessment due thereon from any such person making such an 
application for an additional benefit shall be guilty of a Class 1 misdemeanor. 
C1941 esisl,s, 11: 1975, c. 837; 1987, c. 864, 8. 12; 1993, c. 539,.s. 1047; 1994, 

Ex. Sess., Cs 24, Ss. 14(c). ) 


Editor’s Note. — This section was formerly 
§ 58-241.19. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.14. Removal of secretary-treasurer for failure 
to maintain proper records. 


Any burial association secretary-treasurer who fails to maintain records to 
the minimum standards required by the Board of Mortuary Science shall be by 
such Board removed from office and another elected in his stead, such election 
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to be immediate and by the board of directors of said burial association upon 
notice of such removal. (1941, c. 180, s. 12; 1975, c. 837; 1987, c. 864, s. 12; 
1997-313, s. 5.) | 


Editor’s Note. — This section was formerly 
§ 58-241.20. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.15. Free services; failure to make proper as- 
sessments, etc., made a misdemeanor. 


Any person or persons who offer free funeral services or free embalming, free 
ambulance service or any other thing free of charge, acting for any burial 
association, directly or indirectly, or who so acting shall in any way fail to 
assess for the amount needed to pay death losses and allowable expenses, shall 
be guilty of a Class 1 misdemeanor. (1941, c. 130, s. 13; 1967, c. 1197, s. 5; 1975, 
c. 837; 1987, c. 864, s. 12; 1998, c. 539, s. 1048; 1994, Ex. Sess., c. 24, s. 14(c).) 


Editor’s Note. — This section was formerly 
§ 58-241.21. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.16. Right of appeal upon revocation or suspen- 
sion of license. 


Upon the revocation or suspension of any license or authority by the Board 
of Mortuary Science, under any of the provisions of this Article, the said 
association or individual whose license or authority has been revoked or 
suspended shall have the right of appeal from the action of the Board of 
Mortuary Science in revoking or suspending such license or authority to the 
Superior Court of Wake County or to the superior court of the county in which 
the said association or the said individual is domiciled or, upon agreement of 
the parties to the appeal, to any other superior court of the State. The 
association or individual appealing from the order of the Board of Mortuary 
Science shall give notice of appeal in writing to the Board of Mortuary Science, 
with a copy of such notice to the clerk of the superior court to which the appeal 
is taken, within 10 days of the date of notice of the order revoking or 
suspending the said license or authority and shail pay such appeal fees to the 
clerk of superior court as are required by law. Within 30 days after receipt of 
the notice of appeal, the Board of Mortuary Science shall file with the clerk of 
the superior court of the county in which the appeal is to be heard the decision 
of the Board of Mortuary Science. Upon receipt of such decision, the clerk of 
superior court shall place the matter upon the civil issue docket of the superior 
court and the same shall be heard de novo. Pending such appeal, the burial 
association or individual whose license or authority has been suspended or 
revoked shall continue to operate or function as before the revocation or 
suspension and until final adjudication by the superior court. (1941, c. 130, s. 
14; 1943, c. 272, s. 4; 1957, c. 820, s. 3; 1978, c. 108, s. 20; 1975, c. 837; 1987, 
c. 864, s. 12; 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.22. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 
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§ 143B-472.17. Bond of secretary or secretary-treasurer of 
burial associations. 


The secretary or secretary-treasurer of each burial association shall, before 
entering upon the duties of his office, and for the faithful performance thereof, 
execute a bond payable to the Board of Mortuary Science as trustee for the 
burial association in some bonding company licensed to do business in this 
State, to be approved by the Board of Mortuary Science. Said bond shall be in 
an amount not less than one thousand dollars ($1,000), nor more than ten 
thousand dollars ($10,000), in the discretion of the Board, for those associa- 
tions whose assets, as determined by the Board’s audit, are ten thousand 
dollars ($10,000) or less. For those associations whose assets, as determined by 
the Board’s audit, are in excess of ten thousand dollars ($10,000), said bond 
shall be in an amount of ten thousand dollars ($10,000) plus twenty-five per 
centum (25%) of all assets over ten thousand dollars ($10,000); provided, 
however, that the bond required by this section shall not in any event exceed 
fifty thousand dollars ($50,000). If any association operates a branch or 
subsidiary and the officers of both associations are the same, for purposes of 
this section, it shall be treated as one association. Any burial association, with 
the consent of the Board of Mortuary Science, may give a bond secured by a 
deed of trust on real estate situated in North Carolina, in lieu of procuring said 
bond from a bonding company. The bond thus given shall not be acceptable in 
excess of the ad valorem tax value for the current year of the real estate 
securing said bond. The deed of trust shall be recorded in the county or 
counties wherein the land lies and shall be deposited with the Board of 
Mortuary Science, name the Board as trustee for the burial association and 
must constitute a first lien on the property secured by the deed of trust. Said 
deed of trust shall contain a description of the encumbered property by metes 
and bounds together with evidence by title insurance policy or by certificate of 
an attorney-at-law, certifying that said trustor is the owner of a marketable fee 
simple title to such lands. (1941, c. 1380, s. 15; 1948, c. 272, s. 5; 1967, c. 985, s. 
219 7h.c, 837;'1987, c. 864,.s. 12; 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.28. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 148B-472.18. Assessments. 


Every burial association now or hereinafter organized shall make 12 
assessments, or their equivalent, per year per member. The Board of Mortuary 
Science shall order any association to make more than 12 assessments per year 
when, after notice and hearing, it shall appear to the Board of Mortuary 
Science that the death loss of any association so requires in order to protect the 
interest of the members. (1943, c. 272, s. 6; 1969, c. 1041, s. 1; 1971, c. 650; 
1975, c. 837; 1987, c. 864, s. 12; 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.24. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.19. Making false or fraudulent statement a 
misdemeanor. 


Any officer or employee of any burial association authorized to do business 
under this Article, who shall knowingly or willfully make any false or 
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fraudulent statement or representation in or with reference to any application 
for membership or for the purpose of obtaining money or any benefit from any 
burial association transacting business under this Article, or who shall make 
any false financial statement to the Board of Mortuary Science or to the 
membership of the burial association of which such person is an officer or 
employee shall be guilty of a Class 1 misdemeanor. (1943, c. 272, s. 6; 1975, c. 
837; 1987, c. 864, s. 12; 1998, c. 539, s. 1049; 1994, Ex. Sess., c. 24, s. 14(c); 
1997-318, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.25. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.20. Statewide organization of associations. 


It shall be lawful for the several mutual burial associations of the State of 
North Carolina, in good standing, to organize and provide for a statewide 
organization of mutual burial associations, which organization shall be for the 
mutual and general suggestive control of mutual burial associations in the 
State of North Carolina. Such organization shall be known as the North 
Carolina Burial Association, Incorporated, and shall be composed of members 
who are lawfully operating burial associations in this State and who pay their 
dues to such association. (1941, c. 130, s. 16; 1975, c. 837; 1987, c. 864, s. 12.) 


Editor’s Note. — This section was formerly 
§ 58-241.26. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.21. Article deemed exclusive authority for or- 
ganization, etc., of mutual burial associations. 


This Article shall be deemed and held exclusive authority for the organiza- 
tion and operation of mutual burial associations within the State of North 
Carolina, and such associations shall not be subject to any other laws 
respecting insurance companies of any class. (1941, c. 130, s. 17; 1975, c. 837; 
1987,.c.864,/s.-12)) ‘ 


Kditor’s Note. — This section was formerly 
§ 58-241.27. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.22. Operation of association in violation of law 
prohibited. 


No person, firm or corporation shall operate as a burial association in this 
State unless incorporated under the laws of the State of North Carolina and 
unless such association shall be operated in compliance with all the provisions 
of this Article, and unless such association shall be licensed and approved by 
the Board of Mortuary Science. (1941, c. 130, s. 18; 1975, c. 837; 1987, c. 864, 
s. 12; 1997-313, 8.5.) 


Editor’s Note. — This section was formerly 
§ 58-241.28. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 
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§ 143B-472.23. Member in armed forces failing to pay as- 
sessments; reinstatement. 


If a member of a burial association who is in the military or naval forces of 
the United States fails to pay any assessment, he shall be in bad standing, and 
unless and until restored, shall not be entitled to benefits. However, the said 
member shall be reinstated in the burial association upon application made by 
him at any time until 12 months after his discharge from the military or naval 
forces of the United States, notwithstanding his physical condition and 
without the payment of assessments which have become due during his service 
in the military or naval forces of the United States. Benefits will be in force 
immediately after such reinstatement. (1943, c. 732, s. 2; 1975, c. 837; 1987, c. 
864, s. 12.) 


Editor’s Note. — This section was formerly 
§ 58-241.29. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.24. Hearing by Board of dispute over liability 
for funeral benefits; appeal. 


In case of a disagreement between the representative of a deceased member 
of any burial association and such deceased member’s burial association a 
hearing may be held by the Board of Mortuary Science, on request of either 
party, to determine whether the association is liable for the benefits set forth 
in the policy issued to the said deceased member of said burial association. The 
Board of Mortuary Science shall render a decision which shall have the same 
force and effect as judgments rendered by courts of competent jurisdiction in 
North Carolina. Either party may appeal from the decision of the Board of 
Mortuary Science. Appeal shall be to the district court division of the General 
Court of Justice in the county in which the burial association is located. The 
procedure for appeal shall be the same as the appeal procedure set forth in 
Article 19 of Chapter 7A of the General Statutes of North Carolina regulating 
appeals from the magistrate to the district court. Upon appeal trial shall be de 
novo, (1947, c. 100, s. 5; 1975, c. 837; 1987, c. 864, s. 12; 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.30. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 1438B-472.25. Board authorized to subpoena witnesses, 
administer oaths and compel attendance at 
hearings. 


For the purpose of holding hearings the Board of Mortuary Science shall 
have power to subpoena witnesses, administer oaths, and compel attendance of 
witnesses and parties. (1957, c. 820, s. 2; 1975, c. 837; 1987, c. 864, s. 12; 
1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.31. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 
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§ 143B-472.26. Authority of Board to examine financial 
records. 


The Board of Mortuary Science shall have authority to examine all records 
relating to a burial association’s financial condition wherever such records are 
located, including records maintained by any corporation, building and loan 
association, savings and loan association, credit union, or other legal entity 
organized and operating pursuant to the authority contained in Chapters 53 
and 54 of the General Statutes. (1977, c. 748, s. 4; 1987, c. 864, s. 12; 1997-313, 
SAN) 


Editor’s Note. — This section was formerly 
§ 58-241.32. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.27. Board authorized to freeze certain funds of 
Association. 


Whenever in the opinion of the Board of Mortuary Science it deems it 
necessary for the protection of the interest of members of a burial association, 
it shall have authority by written order to direct that the funds of any burial 
association on deposit in any institution organized and operating under 
Chapters 53 and 54 of the General Statutes be frozen and not paid out by such 
legal entity. Any legal entity freezing the funds of a burial association pursuant 
to the directive of the Board of Mortuary Science shall not be liable to any 
burial association for freezing said account pursuant to the order of the Board. 
(1977, €.748. s:5: 1987, ¢c, 864s, 12:°1997-519. ss. 5,6.) 


Editor’s Note. — This section was formerly 
§ 58-241.33. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.28. Authority of foreign or domestic mutual 
burial association or domestic or foreign in- 
surance company to purchase, merge or con- 
solidate with North Carolina mutual burial 
associations. 


(a) Any mutual burial association or insurance company operating pursuant 
to the laws of this State or any other state may purchase the assets of, merge, 
or consolidate with a North Carolina chartered mutual burial association in 
accordance with the laws of this State and any rules promulgated by the Board 
of Mortuary Science to protect the interest of members of mutual burial 
associations prior to the purchase, merger, or consolidation of the association. 

(b) Notwithstanding any provision of Chapter 55 or Chapter 55A, any 
domestic or foreign insurance company which if organized in North Carolina 
would have to be organized under Chapter 55 may merge or consolidate with 
any domestic mutual burial association. When a domestic or foreign insurance 
company consolidates or merges with a domestic mutual burial association and 
sells insurance or burial benefits in excess of two hundred dollars ($200.00), it. 
shall be subject to all of the provisions of the insurance laws of North Carolina. 

(c) If the assets and liabilities of a North Carolina mutual burial association 
are purchased, and no merger, consolidation or dissolution is effectuated in 
connection with the purchase, the management and administrative operations 
of the North Carolina mutual burial association shall be transferred to the 
purchasing entity. 
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(d) In any purchase, merger, or consolidation pursuant to this section, the 
membership of the mutual burial association shall be guaranteed coverage in 
the amounts held by each member at the time of such purchase, merger, or 
consolidation. During the life of the member, this coverage shall not exceed the 
annual rate charged by the mutual burial association that is being purchased, 
merged, or consolidated. An insurance company which purchases, merges 
with, or consolidates with a North Carolina mutual burial association shall 
establish and maintain life insurance reserves in accordance with the insur- 
ance laws of North Carolina for those burial insurance policies existing at the 
time of the purchase, merger, or consolidation. A North Carolina mutual burial 
association or foreign mutual burial association which purchases, merges with, 
or consolidates with a North Carolina mutual burial association shall establish 
and maintain burial insurance reserves in accordance with the burial insur- 
ance laws of North Carolina for those burial insurance policies existing at the 
time of the purchase, merger, or consolidation. (1981, c. 989, s. 5; 1983, c. 766; 
1987, c.'864) 8.) 12; 1997-313, s. 5.) 


Editor’s Note. — This section was formerly 
§ 58-241.34. It was recodified by Session Laws 
1987, c. 864, s. 12, effective August 14, 1987. 


§ 143B-472.29. Acquisition, merger, dissolution, and liqui- 
dation of mutual burial associations. 


(a) Any insurance company which desires to purchase the assets of or to 
merge with a burial association as provided in G.S. 143B-472.28 shall submit 
to the Board of Mortuary Science and to the secretary of the association a 
written proposal containing the terms and conditions of the proposed purchase 
or merger. A proposal may be conditioned upon an increase in the assessments 
of an association in the manner set out in subsection (g) of this section. In such 
a case, the issues of purchase or merger and an increase in assessments may 
be considered at the same meeting of the association. 

(b) Upon receipt of a written proposal: 

(1) The Board shall issue an order directing the association to hold a 

- meeting of the membership within 30 days following receipt of the 
order for the purpose of voting on the proposal. 

(2) Within 10 days of receiving the order from the Board, the association 
shall give at least 10 days’ written notice of the meeting to each of its 
members. The notice shall: 

a. State the date, time, and place of the meeting. 

b. State the purpose of the meeting. 

c. Contain or have attached the proposal submitted by the insurance 
company. 

d. Contain a statement limiting the time that each member will be 
permitted to speak to the proposal, if the association deems it 
advisable. 

(c) Arepresentative of the insurance company shall be permitted to attend 
the meeting held by the association for the purposes of explaining the proposal 
and answering any questions from the members. The officers of the association 
may present their views concerning the proposal. Any member of the associa- 
tion who wishes to speak to the proposal shall be permitted to do so subject to 
any time limitation stated in the notice of the meeting. 

(d) The secretary of the association shall record the name of every member 
who is present at the meeting and shall determine whether there is a quorum. 
The presence of 15 members or ten percent (10%) of the membership, 
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whichever is greater, shall constitute a quorum. Acceptance or rejection of the 
proposal shall be by majority vote of the members present and voting. Any 
member who is at least 18 years of age shall be permitted to vote. A parent or 
guardian of any member who is under 18 years of age may vote on behalf of his 
or her child or ward, but only one vote may be cast on behalf of that member. 

(e) The secretary of the association shall certify the result of the vote and 
the presence of a quorum to the Board within five days following the meeting 
and shall include with the certification a copy of the notice of the meeting that 
was sent to the members of the association. | 

(f) The Board shall immediately review the certification, the notice, and any 
other records that may be necessary to determine the adequacy of notice, the 
presence of a quorum, and the validity of the vote. Upon determining that the 
meeting and vote were regular and held following proper notice and that a 
majority of a quorum of the members voted in favor of the proposal, the Board 
shall issue an order approving the purchase or merger and directing sh the 
purchase or merger proceed in accordance with the proposal. 

(g) Any burial association whose current assessments are not, or are 
unlikely to be within the next three years, adequate to reach or maintain a 
reserve of at least twenty-one dollars ($21.00) per member or are inadequate to 
meet the requirements of a proposal from an insurance company to acquire the 
assets of or to merge with the association may increase its assessments by an 
amount necessary to reach and maintain the reserve or to meet the proposal. 
The increase shall be approved by a vote of the members of the association at 
a regular meeting of the association or at a special meeting called for the 
purpose of increasing assessments. 

(1) Any officer or director of the association may call a special meeting for 
the purpose of increasing assessments, and the secretary shall call a 
special meeting for such purpose upon the request of at least ten 
percent (10%) of the members or upon receipt of a proposal from an 
insurance company that is conditioned upon an increase in assess- 
ments. ‘ 

(2) Written notice setting out the date, time, place, and the purpose of the ; 
meeting shall be hand delivered or sent by first-class mail, postage © 
prepaid, to the last known address of each member of the association 
at least 10 days in advance of the meeting. 

(3) No vote may be had on the question of an increase in ABU Geena ath 
unless a quorum of the members of the association is present at the 
meeting. A quorum shall be conclusively presumed if 15 members or 
ten percent (10%) of the membership of the association, whichever i is 
greater, 1s present at the meeting. 

(4) The proposal to increase the assessments shall be approved by an’ 
affirmative vote of a majority of the members present and voting. 

(5) The secretary of the association within five days following the meeting 
shall certify the result of the vote and the presence of a quorum to the 
Board in the manner and for the purposes set out in subsections (e) 
and (f) of this section. 

(h) Upon a written request from an association that has held a valid 
meeting and voted for voluntary dissolution in accordance with G.S. 143B- 
472.3, the Board shall issue an order of liquidation for that association. 

(i) Upon receipt of a request for voluntary dissolution under subsection (h), 
the Board shall issue an order of liquidation. The Board’s order may direct that 
the agreements for members’ benefits be transferred to a financially sound 
mutual burial association, as well as all records, property, and unexpended 
balances of funds of the association to be liquidated, if the financially sound 
mutual burial association agrees in writing to accept the transfer. The Board’s 
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order shall direct the burial association to complete the liquidation and to file 
a final report with the Board no later than December 31 of the year of the 
are) Upon receipt of the order of liquidation, the burial association 
shall: 

(1) Cease accepting new members. 

(2) Collect all debts owed to the association and pay all debts owed by the 
association from monies on hand, including the reserve. 

(3) Distribute pro rata any remaining monies on hand and in the reserve 
among those who were members of the association and whose transfer 
could not be accomplished on the date that the liquidation order was 
issued by the Board. Each member’s distributive share shall be 
determined by dividing the amount of the member’s benefit by the 
aggregate benefits of all members of the association and then multi- 
plying the total amount of money available for distribution by the 
percentage so derived. Assessments owed by the members to the 
association at the time of distribution shall be taken into account and 
shall be offset against the members’ distributive shares. 

(4) Issue a certificate to members in an amount that equals the difference 
between the distributive share issued in subdivision (3) of this 
subsection and the full amount of the member’s association benefit. 
Any certificate issued shall supersede and supplant any other certif- 
icate already issued by the association. The certificate shall be on a 
form prescribed by the Board and shall be prepared and distributed by 
the association at its expense. 

(5) File a final report with the Board on or before December 31 in the year 
in which the order of liquidation was issued. This report shall show all 
receipts and disbursements, including the amount distributed to each 
member, since the last annual report of the association was filed with 
the Board. 

(j) Acertificate issued under subsection (i) of this section may be used as a 
credit toward the cost of funeral services, facilities, and merchandise at any 
funeral establishment that agrees on forms prescribed by the Board to accept 
such certificates. A funeral establishment that agrees to accept certificates 
shall do so until the agreement with the Board expires. The Board shall 
maintain and distribute to the public a list of funeral establishments that will 
accept certificates. 

(k) Upon receipt of the final report of dissolution by the association, which 
is required by subsection (i) of this section, the Board shall immediately review 
the final report and shall notify the association whether the report is complete 
and has been accepted. Upon acceptance of the final report by the Board, all 
licenses issued to soliciting agents of the association pursuant to G.S. 143B- 
472.6 are automatically cancelled. (1999-425, s. 3.) 


Part 14. Business Energy Improvement Program. 


§§ 143B-472.30 through 143B-472.34: Repealed by Session Laws 
2000-140, s. 76, effective September 30, 2000. 


Cross References. — As to the Energy Editor’s Note. — Sections 143B-473.33 and 
Improvement Loan Program, see now § 143- 143B-473.34 were formerly reserved for future 
345.16 et seq. codification purposes. 
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Part 15. Main Street Financial Incentive Fund. 


§ 143B-472.35. Establishment of fund; use of moneys; ap- 
plication for grants and loans; disbursal; re- 
payment; inspections; rules; reports. 


(a) A revolving fund to be known as the Main Street Financial Incentive 
Fund is established in the Department of Commerce. This Fund shall be 
administered by the Department of Commerce. The Department of Commerce 
shall be responsible for receipt and disbursement of all moneys as provided in 
this section. Interest earnings shall be credited to the Main Street Financial 
Incentive Fund. 7 

(b) Moneys in the Main Street Financial Incentive Fund shall be available 
to the North Carolina cities affiliated with the North Carolina Main Street 
Center Program. Moneys in the Main Street Financial Incentive Fund shall be 
used for the following eligible activities: ; 

(1) The acquisition or rehabilitation of properties in connection with 
private investment in a designated downtown area; 

(2) The establishment of revolving loan programs for private investment 
in a designated downtown area; 

(3) The subsidization of interest rates for these revolving loan programs; 

(4) The establishment of facade incentive grants in connection with 
private investment in a designated downtown area; 

(5) Market studies, design studies, design assistance, or strategic plan- 
ning efforts, provided the activity can be shown to lead directly to 
private investment in a designated downtown area; 

(6) Any approved project that provides construction or rehabilitation in a 
designated downtown area and can be shown to lead directly to 
private investment in the designated downtown area; and 

(7) Public improvements and public infrastructure within a designated 
downtown area, provided these improvements are necessary to create 
or stimulate private investment in the designated downtown area. 

(c) Any North Carolina city affiliated with the North Carolina Main Street 
Center Program may apply for moneys from the Main Street Financial 
Incentive Fund by submitting an application to the Main Street Center in the 
Division of Community Assistance, Department of Commerce. Any city affili- 
ated with the North Carolina Main Street Center Program may apply for a 
grant equal to ten percent (10%) of the projected cost of the proposed project. 
A city may apply for additional moneys as one or more loans from the Fund. 
Specifically, a city may apply for a loan for: 

(1) Up to fifteen percent (15%) of the projected cost of the proposed project 
in excess of the amount to be received as a grant, subject to repayment 
within fifteen years at five percent (5%) interest: 

(2) Up to twenty percent (20%) of the projected cost of the proposed project 
in excess of the amount to be received as a grant, subject to repayment 
within ten years at eight percent (8%) interest; and 

(3) Up to thirty-five percent (35%) of the projected cost of the proposed 
project in excess of the amount to be received as a grant, subject to 
repayment within seven years at ten percent (10%) interest. 

(cl) The application shall list: 

(1) The proposed activities for which the moneys are to be used and the 
projected cost of the project; 

(2) The amount of grant moneys and any loans requested for these 
activities; 

(3) Projections of the dollar amount of private investment that is expected 
to occur in the designated downtown area as a direct result of the 
city’s proposed activities; 
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(4) Whether local public dollars are required to match any grant plus any 
loan moneys according to the provisions of subdivision (g)(2) of this 
section, and if so, the amount of local public dollars required; 

(5) An explanation of the nature of the private investment in the desig- 
nated downtown area that will result from the city’s proposed activi- 
ties; 

(6) Projections of the time needed to complete the city’s proposed activi- 
ties; 

(7) Projections of the time needed to realize the private investment that is 
expected to result from the city’s proposed activities; and 

(8) Identification of the proposed source of funds to be used for repayment 
of any loan obligations. 

The applicant shall furnish additional or supplemental information upon 
written request. 

(d) Acommittee, comprised of representatives of: the Division of Community 
Assistance of the Department of Commerce, the North Carolina Main Street 
Program, the Local Government Commission, and the League of Municipali- 
ties shall: 

(1) Review a city’s application, 

(2) Determine whether the activities listed in the application are activi- 

_ties that are eligible for a loan, and 

(3) Determine which applicants are selected to receive moneys from the 
Main Street Financial Incentive Fund. 

A city whose application is denied may file a new or amended application. 

(e) A Main Street City that is selected may not receive a grant plus any 
loans pursuant to this section totaling less than twenty thousand dollars 
($20,000) or more than three hundred thousand dollars ($300,000). 

(f) The Department of Commerce may not disburse moneys for any loans 
until the city has confirmed a method of repayment of the loan. The terms for 
i ay established for a given loan shall apply throughout the period of 
that loan. 

The Department of Commerce shall establish an account in the amount of 
the grant plus any loans for each city that is selected. These moneys shall be 
disbursed as expended through warrants drawn on the Department of Com- 
merce. 

(g)(1) A city that has been selected to receive a grant plus any loans shall 
use the full amount of the grant plus any loans for the activities that 
were approved pursuant to subsection (d) of this section. Moneys are 
deemed used if the city is legally committed to spend the moneys on 
the approved activities. 

(2) If a city has received approval to use the grant plus any loans for 
public improvements or public infrastructure, that city shall be 
required to raise, before moneys for these public improvements may 
be drawn from the city’s account, local public funds to match the 

~ amount of the grant plus any loans from the Main Street Financial 
Incentive Fund on the basis of at least one local public dollar ($1.00) 
for every one dollar ($1.00) from the Main Street Financial Incentive 
Fund. This match requirement applies only to those moneys received 
for public improvements or public infrastructure and is in addition to 
the requirement set forth in subdivision (1) of this subsection. 

(3) A city that fails to satisfy the condition set forth in subdivision (1) of 
this subsection shall lose any moneys that have not been used within 
three years of being selected. These unused moneys shall be credited 
to the Main Street Financial Incentive Fund. A city that fails to satisfy 
the conditions set forth in subdivisions (1) and (2) of this subsection 
may file a new application. 
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(4) Any moneys repaid or credited to the Main Street Financial Incentive 
Fund pursuant to subdivision (3) of this subsection shall be available 
to other applicants as long as the Main Street Financial Incentive 
Fund is in effect. 

(h) Each city is authorized to agree to apply any available revenues of that 
city to the repayment of a loan obligation to the extent the generation of these 
revenues is within the power of that city to enter into covenants to take action 
in order to generate these revenues; provided: 

(1) The agreement to use this source of funds to make repayment or the 
covenant to generate these revenues does not constitute a pledge of 
the city’s taxing power; and 

(2) The repayment agreement specifically identifies the source of funds to 
be pledged. 

(i) After a project financed in whole or in part pursuant to this section has 
been completed, the city shall report the actual cost of the project to the 
Department of Commerce. If the actual cost of the project exceeds the projected 
cost upon which the grant plus any loans were based, the city may submit an 
application to the Department of Commerce for a grant or loans for the 
difference. If the actual cost of the project is less than the projected cost, the 
city shall arrange to pay the difference to the Main Street Financial Incentive 
Fund according to terms set by the Department. 

(j) Inspection of a project for which a grant plus any loans have been 
awarded may be performed by personnel of the Department of Commerce. No 
person may be approved to perform inspections who is an officer or employee 
of the unit of local government to which the grant plus any loans were made or 
who is an owner, officer, employee, or agent of a contractor or subcontractor 
engaged in the construction of any project for which the grant plus any loans 
were made. 

(k) The Department of Commerce may adopt, modify, and repeal rules 
establishing the procedures to be followed in the administration of this section 
and regulations interpreting and applying the provisions of this section, as 
provided in the Administrative Procedure Act. 

(1) The Department of Commerce and cities that have been selected to 
receive a grant plus any loans from the Main Street Financial Incentive Fund 
shall prepare and file on or before July 31 of each year with the Joint 
Legislative Commission on Governmental Operations a consolidated report for 
the preceding fiscal year concerning the allocation of grants plus any loans 
authorized by this section. 

The portion of the annual report prepared by the Department of Commerce 
shall set forth for the preceding fiscal year itemized and total allocations from 
the Main Street Financial Incentive Fund for grants and loans. The Depart- 
ment of Commerce shall also prepare a summary report of all allocations made 
from the fund for each fiscal year; the total funds received and allocations 
made; the total amount of loan moneys repaid to the Fund, and the total 
unallocated funds in the Fund. 

The portion of the report prepared by the city shall include: 

(1) The total amount of private funds that was committed and the amount 
that was invested in the designated downtown area during the 
preceding fiscal year; 

(2) The total amount of local public matching funds that was raised, if 
required by subdivision (g)(2) of this section; 

(3) The total amount of grant plus any loans received from the Main 
Street Financial Incentive Fund during the preceding fiscal year; 

(4) The total amount of loan moneys repaid to the Main Street Financial 
Incentive Fund during the preceding fiscal year; 
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(5) Adescription of how the grant and loan moneys and funds from private 
investors were used during the preceding fiscal year; 

(6) Details regarding the types of private investment created or stimu- 
lated, the dates of this activity, the amount of public money involved, 
and any other pertinent information, including any jobs created, 
businesses started, and number of jobs retained due to the approved 
activities. (1989, c. 751, s. 9(c); c. 754, ss. 40(b)-(m); 1991, c. 689, s. 
140(a); 1991 (Reg. Sess., 1992), c. 959, s. 72; 1993, c. 553, ss. 50, 51; 


1997-456, s. 27.) 


Editor’s Note. — The subsection (c1) desig- 
nation was added pursuant to S.L. 1997-456, s. 
27 which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 


tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 


§§ 143B-472.36 through 143B-472.39: Reserved for future codifica- 


tion purposes. 


Part 16. Information Technology Related State Government 
Functions. 


§§ 143B-472.40 through 143B-472.67: Repealed by Session Laws 
2000-174, s. 1, effective September 1, 2000. 


Cross References. — For the Office of In- 
formation Technology Services, see now § 147- 
33.75 et seq. 

Editor’s Note. — Repealed §§ 143B-472.41, 
143B-472.52 and 143B-472.64 were amended 
effective July 21, 2000, by Session Laws 2000- 
140, ss. 93.1(a), (c), (h), and (l/), which updated 


§§ 143B-472.68, 143B-472.69: 


poses. 


references therein to refer to the Office of State 
Budget, Planning and Management. 

Repealed § 143B-472.51, 143B-472.54, 
143B-472.58, and 143B-472.63 were amended 
effective July 14, 2000, by Session Laws 2000- 
130, ss..1 to 4. 


Reserved for future codification pur- 


Part 17. Electronic Procurement in Government. 


§ 143B-472.70: Recodified as § 143-48.3 by Session Laws 2000-140, s. 
5.95(a), effective July 1, 2000. 


Editor’s Note. — Session Laws 2000-67, s. 
7.8, effective July 1, 2001, added new Part 17, 
with new § 143B-472.70, relating to electronic 
procurement. Subsequently, § 143B-472.70 
was recodified as § 143-48.3, by Session Laws 
2000-140, s. 95(a), effective July 21, 2000. Ses- 
sion Laws 2000-140, s. 95(b), effective July 21, 


2000, repealed Part 17. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as the “The Current Opera- 
tions and Capital Improvements Appropria- 
tions Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


§§ 143B-472.71 through 143B-472.79: Reserved for future codifica- 


tion purposes. 
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Part 18. North Carolina Board of Science and Technology. 


§ 143B- 472.80. North Carolina Board of Science and Tech- 
nology; creation; powers and duties. 


The North Carolina Board of Science and Technology of the Department of 
Commerce is created. The Board has the following powers and duties: 
(1) To identify, and to support and foster the identification of, important 


research needs of both public and private agencies, institutions and 
organizations in North Carolina that relate to the State’s economic 
growth and development; 


(2) To make recommendations concerning policies, procedures, organiza- 


tional structures and financial requirements that will promote effec- 
tive use of scientific and technological resources in fulfilling the 
research needs identified and that will promote the economic growth 
and development of North Carolina; 


(3) To allocate funds available to the Board to support research projects, 


to purchase research equipment and supplies, to construct or modify 
research facilities, to employ consultants, and for other purposes 
necessary or appropriate in discharging the duties of the Board; 


(4) To advise and make recommendations to the Governor, the Secretary 


of Commerce, and the Economic Development Board on the role of 
science and technology in the economic growth and development of 
North Carolina, (1973, ¢. 1262, s. 77;°1977, c. 198, ss.:2, 26; 1979, c. 
668, s. 1; 1985, c. 757, s. 179(a), (c); 2001-424, s. 7.6; 2001-486, s. 2.21.) 


Editor’s Note. — This Part is derived from 
Part 27 of Article 9 of Chapter 143B, §§ 143B- 
426.30, 143B-426.31, as recodified by Session 
Laws 2001-424, s. 7.6, effective July 1, 2001. 
Formerly this Part was Part 5 of Article 10 of 
Chapter 143B, §§ 1438B-440 and 143B-441, as 
recodified by Session Laws 1985, c. 757, s. 
179%(c), effective July 15, 1985. 

The numbers of §§ 143B-472.80, 143B- 
472.81 were assigned by the Revisor of Stat- 
utes. 

Session Laws 1987, c. 830, s. 75 provided: 
“The Pollution Prevention Pays Program is 
transferred from the Board of Science and Tech- 
nology to the Department of Natural Resources 
and Community Development. The transfer 
has all the elements of a Type I transfer as 
defined in G.S. 143A-6(a).” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 7.6, effective Sep- 
tember 26, 2001, provides: “The statutory au- 
thority, power, duties, functions, records, per- 
sonnel, property, unexpended balances of 
appropriations, allocations, or other funds, in- 
cluding the functions of budgeting and purchas- 
ing, of the North Carolina Board of Science and 
Technology, as established in G.S. 143B-426.30, 
are transferred to the Department of Com- 


merce. Part 27 of Article 9 of Chapter 143B of 

the General Statutes is recodified as Part 18 of 

Article 10 of Chapter 1438B of the General 

Statutes and the Revisor of Statutes shall sub- ' 
stitute the term ‘Commerce’ for the term ‘Ad- 

ministration’ everywhere that term appears in 

Part 18 of Article 10 of Chapter 143B of the 

General Statues.” 

Session Laws 2001-424, ss. 15.1(c) to (e), 
provide: “(c) The Board of Science and Technol- 
ogy shall study the transfer and use of intellec- 
tual property developed with State resources, 
including State funds, State personnel, or facil- 
ities. The Board shall recommend to the Gov- 
ernor and the General Assembly legislation or 
other mechanisms to promote and regulate the 
transfer and use of intellectual property assets 
developed with State resources. In conducting 
the study required by this section, the Board of 
Science and Technology shall consider the fol- 
lowing: 

“(1) Economic benefits, including accelerated 
State revenue growth, that result from the 
commercialization of intellectual property as- 
sets developed with State resources. 

“(2) Potential methods, benefits, and detri- 
ments of recouping costs incurred by the State 
in the development of intellectual property as- 
sets that are subsequently commercialized. 

“(3) Potential methods, benefits, and detri- 
ments of sharing between the public and pri- 
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vate sectors the profits or losses resulting from 
the commercialization of intellectual property 
assets developed with State resources. 

“(4) Existing and potential mechanisms for 
assuring that intellectual property assets de- 
veloped with State resources do not inappropri- 
ately inure to the benefit of individuals serving 
in an official capacity for the State, a State 
agency, or an entity receiving or using State 
resources. 

“(5) Current and potential interplay between 
State and federal law governing the use and 
transfer of intellectual property assets devel- 
oped with State resources. 

“(6) The experience of other states in address- 
ing the transfer and use of intellectual property 
assets developed using State resources. 

“(7) Any other factors that the Board consid- 
ers appropriate. 

“(d) In formulating the recommendations 
enumerated in subsection (c) of this section [s. 
15.1(c) of Session Laws 2001-424], the Board of 
Science and Technology shall solicit input from 
affected parties, including State agencies, pub- 
lic and private universities, businesses with 
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experience in the development, financing, and 
valuation of intellectual property assets, and 
organizations representing information tech- 
nology and biotechnology businesses. 

“(e) The Board of Science and Technology 
shall report the recommendations required by 
subsection (c) of this section to the Governor 
and to the 2002 Regular Session of the 2001 
General Assembly.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2001-486, s. 2.21, effective December 16, 2001, 
substituted “Department of Commerce” for “De- 
partment of Administration” in the introduc- 
tory language; added “that relate to the State’s 
economic growth and development” at the end 
of subdivision (1); added “and that will promote 
the economic growth and development of North 
Carolina” at the end of subdivision (2); added 
subdivision (4); and made a minor punctuation 
change. 

Session Laws 2001-424, s. 7.6, effective July 
1, 2001, substituted “Commerce” for “Adminis- 
tration” in the introductory paragraph. 


2001-424, s. 36.5 is a 


§ 143B-472.81. North Carolina Board of Science and Tech- 
nology; membership; organization; compensa- 
tion; staff services. 


(a) The North Carolina Board of Science and Technology consists of the 
Governor, the Secretary of Commerce, and 17 members appointed as follows: 
the Governor shall appoint one member from the University of North Carolina 
at Chapel Hill, one member from North Carolina State University at Raleigh, 
and two members from other components of the University of North Carolina, 
all nominated by the President of the University of North Carolina; one 
member from Duke University, nominated by the President of Duke Univer- 
sity; one member from a private college or university, other than Duke 
University, in North Carolina, nominated by the President of the Association of 
Private Colleges and Universities; one member from the Research Triangle 
Institute, nominated by the executive committee of the board of that institute; 
one member from the Microelectronics Center of North Carolina, nominated by 
the executive committee of the board of that center; one member from the 
North Carolina Biotechnology Center, nominated by the executive committee 
of the board of that center; four members from private industry in North 
Carolina, at least one of whom shall be a professional engineer registered 
pursuant to Chapter 89C of the General Statutes or a person who holds at least 
a bachelors degree in engineering from an accredited college or university; and 
two members from public agencies in North Carolina. Two members shall be 
appointed by the General Assembly, one shall be appointed upon the recom- 
mendation of the President Pro Tempore of the Senate, and one shall be 
appointed upon the recommendation of the Speaker of the House of Represen- 
tatives in accordance with G.S. 120-121. The nominating authority for any 
vacancy on the Board among members appointed by the Governor shall submit 
to the Governor two nominations for each position to be filled, and the persons 
so nominated shall represent different disciplines. 

(b) Members appointed to the Board by the General Assembly shall serve for 
two-year terms beginning 1 July of odd-numbered years. Vacancies in appoint- 
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ments made by the General Assembly shall be filled in accordance with G.S. 
120-122. The two members from public agencies shall serve for terms expiring 
at the end of the term of the Governor appointing them. The other 13 members 
appointed to the Board by the Governor shall serve for four-year terms, and 
until their successors are appointed and qualified. Of those 13 members, six 
shall serve for terms that expire on 30 June of years that follow by one year 
those years that are evenly divisible by four, and seven shall serve for terms 
that expire on 30 June of years that follow by three years those years that are 
evenly divisible by four. Any appointment to fill a vacancy on the Board created 
by the resignation, dismissal, death, or disability of a member shall be for the 
balance of the unexpired term. cit 

(c) The Governor or the Governor’s designee shall serve as chair of the 
Board. The vice-chair and the secretary of the Board shall be designated by the 
Governor or the Governor’s designee from among the members of the Board. 

(d) The Governor may remove any member of the Board from office in 
accordance with the provisions of G.S. 143B-16. 

(e) Members of the Board who are employees of State agencies or institu- 
tions shall receive subsistence and travel allowances authorized by G.S. 138-6. 
Legislative members of the Board shall receive subsistence and travel allow- 
ances authorized by G.S. 120-3.1. | 

(f) A majority of the Board constitutes a quorum for the transaction of 
business. 

(g) The Secretary of Commerce shall provide all clerical and other services 
required by the Board. (1979, c. 668, s. 1; 1981 (Reg. Sess., 1982), c. 1191, ss. 
44-46; 1985, c. 757, s. 179(b), (c); 1989, c. 751, s. 8(17); 1991, c. 573, s. 1; 1995, 
c. 490, s. 46; 2001-424, s. 7.6; 2001-486, s. 2.21.) 


Editor’s Note. — Session Laws 1995, c. 490, 
which amended this section by adding “Pro 
Tempore” in the next to last sentence of subsec- 
tion (a), in s. 65 provides: “This act applies with 
respect to terms beginning on or after January 
1, 1997, and to vacancies occurring on or after 
that date regardless of the date the term be- 
gan.” 

Session Laws 1995, c. 490, which amended 
this section by adding “Pro Tempore” in the 
next to last sentence of subsection (a), in s. 65 
provides: “This act applies with respect to 
terms beginning on or after January 1, 1997, 
and to vacancies occurring on or after that date 
regardless of the date the term began.” 


Effect of Amendments. — Session Laws 
2001-486, s. 2.21, effective December 16, 2001, 
substituted “Department of Commerce” for “De- 
partment of Administration” in the introduc- 
tory language; added “that relate to the State’s 
economic growth and development” at the end 
of subdivision (1); added “and that will promote 
the economic growth and development of North 
Carolina” at the end of subdivision (2); added 
subdivision (4); and made a minor punctuation 
change. 

Session Laws 2001-424, s. 7.6, effective July 
1, 2001, substituted “Commerce” for “Adminis- 
tration” in subsections (c) and (g). 


ARTICLE 11. 


Department of Crime Control and Public Safety. 


Part 1. General Provisions. 


§ 143B-473. Department of Crime Control and Public 
Safety — creation. 


There is hereby created and constituted a department to be known as the 
“Department of Crime Control and Public Safety,” with the organization, 
powers, and duties defined in Article 1 of this Chapter, except as modified in 


this Article. (1977, c. 70, s. 1.) 
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Editor’s Note. — Session Laws 2000-67, s. 
19.7, transfers the Guard Response Alternative 
Sentencing Program and all its functions, pow- 
ers, duties, and obligations from the Depart- 
ment of Crime Control and Public Safety for the 
Guard Response Alternative Sentencing Pro- 
gram to the Office of Juvenile Justice (now the 
Department of Juvenile Justice and Delin- 
quency Prevention). The Program is to continue 
to function as an additional probation option for 
certain first-time juveniles who have been ad- 
judicated delinquent and who are subject to 
Level 2 disposition. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 424, s. 26.2, provides: “The 
Department of Crime Control and Public Safety 
shall report to the Chairs of the House of 
Representatives and Senate Appropriations 
Committees and the Chairs of the House of 
Representatives and Senate Appropriations 
Subcommittees on Justice and Public Safety by 
April 1 of each year on the operations and 
effectiveness of the National Guard Tarheel 
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Challenge Program. The report should evaluate 
the program’s effectiveness as an intervention 
method for preventing juveniles from becoming 
undisciplined or delinquent. The report shall 
also evaluate the Program’s role in improving 
individual skills and employment potential for 
participants and shall include: 

“(1) The source of referrals for individuals 
participating in the Program; 

“(2) The summary of types of actions or 
offenses committed by the participants of the 
Program; 

“(3) An analysis outlining the cost of provid- 
ing services for each participant, including a 
breakdown of all expenditures related to the 
administration and operation of the Program 
and the education and treatment of the Pro- 
gram participants; 

“(4) The number of individuals who success- 
fully complete the Program; and 

“(5) The number of participants who commit 
offenses after completing the Program.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


§ 143B-474. Department of Crime Control and Public 


Safety — duties. 


It shall be the duty of the Department of Crime Control and Public Safety to 
provide assigned law-enforcement and emergency services to protect the public 
against crime and against natural and man-made disasters; to plan and direct 
a coordinated effort by the law-enforcement agencies of State government and 
to insure maximum cooperation between State and local law-enforcement 
agencies in the fight against crime; to prepare annually a State plan for the 
State’s criminal justice system; to serve as the State’s chief coordinating 
agency to control crime, to insure the safety of the public and to insure an 
effective and efficient State criminal justice system; to have charge of investi- 
gations of criminal matters particularly set forth in this Article and of such 
other crimes and areas of concern in the criminal justice system as the 
Governor may direct; to regularly patrol the highways of the State and enforce 
all laws and regulations respecting travel and the use of vehicles upon the 
highways of the State and all laws for the protection of the highways of the 
State; to provide national guard troops trained by the State to federal 
standards; to insure the preparation, coordination, and currency of military 
and civil preparedness plans and the effective conduct of emergency operations 
by all participating agencies to sustain life, and prevent, minimize, or remedy 
injury to persons and damage to property resulting from disasters caused by 
enemy attack or other hostile actions or from disasters due to natural or 
man-made causes; and to develop a plan for a coordinated and integrated 
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electronic communications system for State government and cooperating local 
agencies, including coordination and integration of existing electronic commu- 
nications systems. (1977, c. 70, s. 1.) 


Editor’s Note. — As to reports on vacant 
positions in the Judicial Department and three 
other departments, see § 120-12.1. 


§ 143B-475. Department of Crime Control and Public 
Safety — functions. 


(a) All functions, powers, duties and obligations heretofore vested in the 
following subunits of the following departments are hereby transferred to and 
vested in the Department of Crime Control and Public Safety: 

(1) The National Guard, Department of Military and Veterans Affairs; 

(2) Civil Preparedness, Department of Military and Veterans Affairs; 

(3) State Civil Air Patrol, Department of Military and Veterans Affairs; 

(4) State Highway Patrol, Department of Transportation; 

(5) State Board of Alcoholic Control Enforcement Division, Department of 
Commerce; 

(6) Governor’s Crime Commission, Department of Natural and Economic 
Resources; 

(7) Crime Control Division, Department of Natural and Economic Re- 
sources; 

(8) Criminal Justice Information System Board, Department of Natural 
and Economic Resources; and 

(9) Criminal Justice Information System Security and Privacy Board, 

Department of Natural and Economic Resources. 

(b) The Department shall perform such other functions as may be assigned 
by the Governor. 

(c) All such functions, powers, duties and obligations heretofore vested in 
any existing agency in Article 5 of Chapter 143B of the General Statutes are 
hereby transferred to and vested in the Department of Crime Control and 
Public Safety, except as otherwise provided by the Executive Organization Act 
of 1973, as amended. 

(d) Repealed by Session Laws 1983 (Regular Session, 1984), c. 1034, s. 103. 

(e) The Crime Victims Compensation Commission established by Chapter 
15B is vested in the Department of Crime Control and Public Safety. The 
Commission shall be administered as provided in Chapter 15B. (1977, c. 70, s. 
1; 1981, c. 929; 1983, c. 832, s. 3; 1983 (Reg. Sess., 1984), c. 1034, s. 103; 1989, 
c. 751, s. 7(42); 1991, c. 301, s. 1; 1991 (Reg. Sess., 1992), c. 959, s. 73.) 


Cross References. — As to transfer of the Session Laws 1981, c. 491, s. 2, provided for 


Governor’s Crime Commission to the Depart- 
ment of Crime Control and Public Safety, see 
§ 143A-244. As to transfer of the Crime Control 
Division from the Department of Natural and 
Economic Resources to the Department of 
Crime Control and Public Safety, see § 143A- 
245. For section providing for a deferred pros- 
ecution, community service restitution, and 
volunteer program, see now § 143B-262.4. 

Editor’s Note. — Because this section re- 
lates to past events, no changes have been 
made in it pursuant to Session Laws 1977, c. 
771, s. 4, which substituted “Natural Resources 
and Community Development” for “Natural 
and Economic Resources.” 


transfer of the Butner Public Safety Depart- 
ment to the Department of Crime Control and 
Public Safety. See now § 122C-408 and note 
thereto. 

Session Laws 1983, c. 832, which added sub- 
section (e) of this section, as amended by Ses- 
sion Laws 1991, c. 301, s. 1, provided in s. 6: 
“This act shali become effective when funds are 
appropriated by the General Assembly to the 
Department of Crime Control and Public Safety 
to implement the provisions of this act. No 
claims may be filed under this act for any 
criminally injurious conduct occurring before 
the effective date of this act.” The Revisor of 
Statutes is informed that funds were appropri- 
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ated by Session Laws 1987, c. 738, s. 118. 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999’.” 

Session Laws 1999-237, s. 11.18, provides 
that the Bingo Program in the Department of 
Health and Human Services, Division of Facil- 
ity Services, and all functions, powers, duties, 
and obligations vested in the Department of 
Health and Human Services for the Bingo Pro- 
gram, are transferred to and vested in the 
Department of Crime Control and Public Safety 
by a Type I transfer, as defined in G.S. 143A-6. 

Session Laws 1999-237, s. 30.2, provides: 
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sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 

Sections 143B-246 to 143B-251, which com- 
prise Part 1 of Article 5 of Chapter 143B, 
referred to in subsection (c) of this section, were 
repealed by Session Laws 1977, c.°70, s. 33. 
Sections 148B-252 and 143B-253, which com- 
prise Part 2 of that Article, were transferred to 
§§ 143B-399 and 143B-400 by Session Laws 
1977, c. 70, ss. 24 and 25. The same 1977 act 


“Except for statutory changes or other provi- enacted this Article. 


§ 143B-475.1: Recodified as § 143B-262.4 by Session Laws 2001-487, s. 
91(a), effective December 16, 2001. 


§ 143B-476. Department of Crime Control and Public 
Safety — head; powers and duties as to emer- 
gencies and disasters. 


(a) The head of the Department of Crime Control and Public Safety is the 
Secretary of Crime Control and Public Safety, who shall be known as the 
Secretary. The Secretary shall have such powers and duties as are conferred on 
him by this Chapter, delegated to him by the Governor, and conferred on him 
by the Constitution and laws of this State. These powers and duties include: 

(1) Accepting gifts, bequests, devises, grants, matching funds and other 
considerations from private or governmental sources for use in 
promoting the work of the Governor’s Crime Commission; 

(2) Making grants for use in pursuing the objectives of the Governor’s 
Crime Commission; 

(3) Adopting rules as may be required by the federal government for 
federal grants-in-aid for criminal justice purposes; 

(4) Ascertaining the State’s duties concerning grants to the State by the 
Law Enforcement Assistance Administration of the United States 
Department of Justice, and developing and administering a plan to 
ensure that the State fulfills its duties; and 

(5) Administering the Assistance Program for Victims of Rape and Sex 
Offenses. 

(b) The Secretary, through appropriate subunits of the department, shall, at 
the request of the Governor, provide assistance to State and local law- 
enforcement agencies, district attorneys, judges, and the Department of 
Correction, when called upon by them and so directed. 

(c) In the event that the Governor, in the exercise of his constitutional and 
statutory responsibilities, shall deem it necessary to utilize the services of 
more than one subunit of State government to provide protection to the people 
from natural or man-made disasters or emergencies, including but not limited 
to wars, insurrections, riots, civil disturbances, or accidents, the Secretary, 
under the direction of the Governor, shall serve as the chief coordinating officer 
for the State between the respective subunits so utilized. 

(d) Whenever the Secretary exercises the authority provided in subsection 
(c) of this section, he shall be authorized to utilize and allocate all available 
State resources as are reasonably necessary to cope with the emergency or 
disaster, including directing of personnel and functions of State agencies or 
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units thereof for the purpose of performing or facilitating the initial response 
to the disaster or emergency. Following the initial response, the Secretary, in 
consultation with the heads of the State agencies which have or appear to have 
the responsibility for dealing with the emergency or disaster, shall designate 
one or more lead agencies to be responsible for subsequent phases of the 
response to the emergency or disaster. Pending an opportunity to consult with 
the heads of such agencies, the Secretary may make interim lead agencies 
designations. 

(e) Every department of State government is required to report to the 
Secretary, by the fastest means practicable, all natural or man-made disasters 
or emergencies, including but not limited to wars, insurrections, riots, civil 
disturbances, or accidents which appear likely to require the utilization of the 
services of more than one subunit of State government. 

(f) The Secretary is authorized to adopt rules and procedures for the 
implementation of this section. 

(g) Nothing contained in this section shall be construed to supersede or 
modify those powers granted to the Governor or the Council of State to declare 
and react to a state of disaster as provided in Chapter 166A of the General 
Statutes, the Constitution or elsewhere. 

(h) Prior to any notification of proposed grant awards to State agencies for 
use in pursuing the objectives of the Governor’s Crime Commission pursuant 
to subsection (a) of this section, the Secretary shall report to the Senate and 
House Appropriations Committees for review of the proposed grant awards. 
(1977, c. 70, s. 1; 1979, 2nd Sess., c. 1810, s. 1; 1981 (Reg. Sess., 1982), c. 1191, 
s. 17; 1985, c. 757, s. 164(c); 1985 (Reg. Sess., 1986), c. 1018, s. 18; 1998-212, s. 
19.5(a).) 


Part 2. Crime Control Division. 


§ 1485-477. Crime Control Division of the Department of 
Crime Control and Public Safety. 


(a) There is hereby established, within the Department of Crime Control 
and Public Safety, the Crime Control Division, which shall be organized and 
staffed in accordance with applicable laws and regulations and within the 
limits of authorized appropriations. 

(b) The Crime Control Division shall provide clerical and professional 
services required by the Governor’s Crime Commission and shall administer 
the State Law Enforcement Assistance Program and such additional related 
programs as may be established by or assigned to the Commission. It shall 
serve as the single State planning agency for purposes of the Crime Control Act 
of 1976 (Public Laws 94-503). Administrative responsibilities shall include, but 
are not limited to, the following: 

(1) Compiling data, establishing needs and setting priorities for funding 
and policy recommendations for the Commission; ) 

(2) Preparing and revising statewide plans for adoption by the Commis- 
sion which are designed to improve the administration of criminal 
justice and to reduce crime in North Carolina; 

(3) Advising State and local interests of opportunities for securing federal 
assistance for crime reduction and for improving criminal justice 
administration and planning within the State of North Carolina; 

(4) Stimulating and seeking financial support from federal, State, and 
local government and private sources for programs and projects which 
implement adopted criminal justice administration improvement and 
crime reduction plans; 
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(5) Assisting State agencies and units of general local government and 
combinations thereof in the preparation and processing of applica- 
tions for financial aid to support improved criminal justice adminis- 
tration, planning and crime reduction; 

(6) Encouraging and assisting coordination at the federal, State, and local 
government levels in the preparation and implementation of criminal 
justice administration improvements and crime reduction plans; 

(7) Applying for, receiving, disbursing, and auditing the use of funds 
received for the program from any public and private agencies and 
instrumentalities for criminal justice administration, planning, and 

crime reduction purposes; 

(8) Entering into, monitoring, and evaluating the results of contracts and 
agreements necessary or incidental to the discharge of its assigned 
responsibilities; 

(9) Providing technical assistance to State and local law-enforcement 
agencies in developing programs for improvement of the law-enforce- 
ment and criminal justice system; and 

(10) Taking such other actions as may be deemed necessary or appropri- 
ate to carry out its assigned duties and responsibilities. 

(c) The Crime Control Division shall also provide professional and clerical 
staff services to the adjunct committees of the Governor’s Crime Commission 
established in G.S. 143B-480. (1977, c. 11, s. 4.) 


Editor’s Note. — This section is former because of the establishment of the Depart- 
§ 143B-340 as enacted by Session Laws 1977, ment of Crime Control and Public Safety. 
c. 11, s. 4. It has been recodified in this Article 


Part 3. Governor’s Crime Commission. 


§ 1438B-478. Governor’s Crime Commission — creation; 
composition; terms; meetings, etc. 


(a) There is hereby created the Governor’s Crime Commission of the 
Department of Crime Control and Public Safety. The Commission shall consist 
of 36 voting members and six nonvoting members. The composition of the 
Commission shall be as follows: 

(1) The voting members shall be: 

a. The Governor, the Chief Justice of the Supreme Court of North 
Carolina (or his alternate), the Attorney General, the Director of 
the Administrative Office of the Courts, the Secretary of the 
Department of Health and Human Services, the Secretary of the 
Department of Correction, the Secretary of the Department of 
Juvenile Justice and Delinquency Prevention, and the Superin- 
tendent of Public Instruction; 

b. A judge of superior court, a judge of district court specializing in 
juvenile matters, a chief district court judge, a clerk of superior 
court, and a district attorney; 

c. A defense attorney, three sheriffs (one of whom shall be from a 
“high crime area”), three police executives (one of whom shall be 
from a “high crime area”), six citizens (two with knowledge of 
juvenile delinquency and the public school system, two of whom 
shall be under the age of 21 at the time of their appointment, one 
representative of a “private juvenile delinquency program,” and 
one in the discretion of the Governor), three county commission- 
ers or county officials, and three mayors or municipal officials; 
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d. Two members of the North Carolina House of Representatives and 
two members of the North Carolina Senate. 

(2) The nonvoting members shall be the Director of the State Bureau of 
Investigation, the Secretary of the Department of Crime Control and 
Public Safety, the Assistant Secretary of Intervention/Prevention of 
the Department of Juvenile Justice and Delinquency Prevention, the 
Assistant Secretary of Youth Development of the Department of 
Juvenile Justice and Delinquency Prevention, the Director of the 
Division of Prisons and the Director of the Division of Community 
Corrections. 

(b) The membership of the Commission shall be selected as follows: 

(1) The following members shall serve by virtue of their office: the 
Governor, the Chief Justice of the Supreme Court, the Attorney 
General, the Director of the Administrative Office of the Courts, the 
Secretary of the Department of Health and Human Services, the 
Secretary. of the Department of Correction, the Director of the State 
Bureau of Investigation, the Secretary of the Department of Crime 
Control and Public Safety, the Director of the Division of Prisons, the 
Director of the Division of Community Corrections, the Secretary of 
the Department of Juvenile Justice and Delinquency Prevention, the 
Assistant Secretary of Intervention/Prevention of the Department of 
Juvenile Justice and Delinquency Prevention, the Assistant Secretary 
of Youth Development of the Department of Juvenile Justice and 
Delinquency Prevention, and the Superintendent of Public Instruc- 
tion. Should the Chief Justice of the Supreme Court choose not to 
serve, his alternate shall be selected by the Governor from a list 
submitted by the Chief Justice which list must contain no less than 
three nominees from the membership of the Supreme Court. 

(2) The following members shall be appointed by the Governor: the 
district attorney, the defense attorney, the three sheriffs, the three 
police executives, the six citizens, the three county commissioners or 
county officials, the three mayors or municipal officials. 

(3) The following members shall be appointed by the Governor from a list 
submitted by the Chief Justice of the Supreme Court, which list shall 
contain no less than three nominees for each position and which list 
must be submitted within 30 days after the occurrence of any vacancy 
in the judicial membership: the judge of superior court, the clerk of 
superior court, the judge of district court specializing in juvenile 
matters, and the chief district court judge. 

(4) The two members of the House of Representatives provided by 
subdivision (a)(1)d. of this section shall be appointed by the Speaker 
of the House of Representatives and the two members of the Senate 
provided by subdivision (a)(1)d. of this section shall be appointed by 
the President Pro Tempore of the Senate. These members shall 
perform the advisory review of the State plan for the General 
Assembly as permitted by section 206 of the Crime Control Act of 1976 
(Public Law 94-503). 

(5) The Governor may serve as chairman, designating a vice-chairman to 
serve at his pleasure, or he may designate a chairman and vice- 
chairman both of whom shall serve at his pleasure. 

(c) The initial members of the Commission shall be those appointed under 
subsection (b) above, which appointments shall be made by March 1, 1977. The 
terms of the present members of the Governor’s Commission on Law and Order 
shall expire on February 28, 1977. Effective March 1, 1977, the Governor shall 
appoint members, other than those serving by virtue of their office, to serve 
staggered terms; seven shall be appointed for one-year terms, seven for 
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two-year terms, and seven for three-year terms. At the end of their respective 
terms of office their successors shall be appointed for terms of three years and 
until their successors are appointed and qualified. The Commission members 
from the House and Senate shall serve two-year terms effective March 1, of 
each odd-numbered year; and they shall not be disqualified from Commission 
membership because of failure to seek or attain reelection to the General 
Assembly, but resignation or removal from office as a member of the General 
Assembly shall constitute resignation or removal from the Commission. Any 
other Commission member no longer serving in the office from which he 
qualified for appointment shall be disqualified from membership on the 
Commission. Any appointment to fill a vacancy on the Commission created by 
the resignation, dismissal, death, disability, or disqualification of a member 
shall be for the balance of the unexpired term. 

(d) The Governor shall have the power to remove any member from the 
Commission for misfeasance, malfeasance or nonfeasance. 

(e) The Commission shall meet quarterly and at other times at the call of the 
chairman or upon written request of at least eight of the members. A majority 
of the voting members shall constitute a quorum for the transaction of 
business. (1965, c. 663; 1977, c. 11, s. 1; 1981, c. 467, ss. 1-5; 1981 (Reg. Sess., 
1982), c. 1189, s. 4; 1991, c. 739, s. 32; 1997-443, s. 11A.118(a); 1998-170, s. 3; 
1998-202, s. 4(aa); 1999-423, s. 11; 2000-137, s. 4(ee); 2001-95, s. 6; 2001-487, 
s. 47(g).) 


Cross References. — As to transfer of the 
Crime Control Division from the Department of 
Natural and Economic Resources (now Depart- 
ment of Natural Resources and Community 
Development) to the Department of Crime Con- 
trol and Public Safety, see § 143A-245. 

Editor’s Note. — This section is § 143B-337 
as amended by Session Laws 1977, c. 11, s. 1. It 
has been recodified in this Article because of the 
transfer of the Governor’s Crime Commission 
(formerly the Governor’s Law and Order Com- 
mission) to the Department of Crime Control 
and Public Safety. 

Effect of Amendments. — Session Laws 
2000-137, s. 4(ee), effective July 20, 2000, sub- 
stituted “Secretary of the Department of Juve- 
nile Justice and Delinquency Prevention” for 
“Director of the Office of Juvenile Justice” in 
subdivisions (a)(1)a. and (b)(1); substituted “Di- 
vision of the Department of Juvenile Justice 
and Delinquency Prevention” for “Bureau of the 


Office of Juvenile Justice” twice each in subdi- 
visions (a)(2) and (b)(1); and deleted “the rep- 
resentative of the Office of Juvenile Justice” 
following “by the Governor” in subdivision 
(b)(2). 

Session Laws 2001-95, s. 6, effective May 18, 
2001, substituted “Assistant Secretary of Inter- 
vention/Prevention” for “Assistant Director of 
the Intervention/Prevention Division” and sub- 
stituted “Assistant Secretary of Youth Develop- 
ment” for “Assistant Director of the Detention 
Division” in subdivisions (a)(2) and (b)(1). 

Session Laws 2001-487, s. 47(g), effective 
December 16, 2001, in this sectin as rewritten 
by s. 6 of Session Laws 2001-95, substituted 
“Community Corrections” for “Adult Probation 
and Parole” in subdivisions (a)(2) and (b)(1). 

Legal Periodicals. — For article, “Juvenile 
Justice in Transition — A New Juvenile Code 
for North Carolina,” see 16 Wake Forest L. Rev. 
1 (1980). 


§ 143B-479. Governor’s Crime Commission — powers and 


duties. 


(a) The Governor’s Crime Commission shall have the following powers and 


duties: 


(1) To serve, along with its adjunct committees, as the chief advisory 
board to the Governor and to the Secretary of the Department of 
Crime Control and Public Safety on matters pertaining to the crimi- 


nal justice system. 


(2) To recommend a comprehensive statewide plan for the improvement of 
criminal justice throughout the State which is consistent with and 
serves to foster the following established goals of the criminal justice 


system: 
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To reduce crime, 
To achieve justice, 


To promote public safety, 
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To protect individual rights, 
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To increase efficiency in the criminal justice system, 


To provide for the administration of a fair and humane system 


which offers reasonable opportunities for adjudicated offenders to 
develop progressively responsible behavior, and 
g. To increase professional skills of criminal justice officers. 
(3) To advise State and local law-enforcement agencies in improving law 
enforcement and the administration of criminal justice;- | 
(4) To make studies and recommendations for the improvement of law 
enforcement and the administration of criminal justice; 
(5) To encourage public support and respect for the criminal justice 


system in North Carolina; 


(6) To seek ways to continue to make North Carolina a safe and secure 


State for its citizens; 


(7) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1191, s. 15. 

(8) To recommend objectives and priorities for the improvement of law 
enforcement and criminal justice throughout the State; 

(9) To recommend recipients of grants for use in pursuing its objectives, 


under such conditions as are deemed to be necessary; - 
(9a) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1191, s. 
15 


(10) To serve as a coordinating committee and forum for discussion of 
recommendations from its adjunct committees formed pursuant to 


G.S. 143B-480; and 


(11) To serve as the primary channel through which local law-enforcement 
departments and citizens can lend their advice, and state their needs, 
to the Department of Crime Control and Public Safety. 

(b) All directives of the Governor’s Crime Commission shall be administered 
by the Director, Crime Control Division of the Department of Crime Control 
and Public Safety. (1975, c. 663; 1977, c. 11, s. 2; 1979, c. 107; s. 11; 1981, c. 931, 
s. 3; 1981 (Reg. Sess., 1982), c. 1191, s. 15.) 


Editor’s Note. — This section is § 143B-338 
as rewritten by Session Laws 1977, c. 11, s. 2. It 
has been recodified in this Article because of the 
transfer of the Governor’s Crime Commission 
(formerly the Governor’s Law and Order Com- 
mission) to the Department of Crime Control 
and Public Safety. 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999’.” 

Session Laws 1999-237. ss. 20(a) and 20(b), 
provide that the Governor’s Crime Commission 
of the Department of Crime Control and Public 
Safety shall report on the State application for 
grants under the State and Local Law Enforce- 
ment Assistance Act of 1986 (Part M of the 
Omnibus Crime Control and Safe Streets Act of 
1968 as enacted by Subtitle K of P.L. 99-570, 
the Anti-Drug Abuse Act of 1986) to the Senate 
. and House Appropriations Subcommittees on 


Justice and Public Safety when the General 
Assembly is in session. When the General As- 
sembly is not in session, the Governor’s Crime 
Commission shall report on the State applica- 
tion to the Joint Legislative Commission on 
Governmental Operations, as applications for 
grants shall be reviewed by the Joint Legisla- 
tive Commission on Governmental Operations 
when the General Assembly is not in session 
unless a State statute provides a different fo- 
rum for review. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 
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§ 143B-480. Adjunct committees of the Governor’s Crime 
Commission — creation; purpose; powers and 
duties. 


(a) There are hereby created by way of extension and not limitation, the 
following adjunct committees of the Governor’s Crime Commission: the Judi- 
cial Planning Committee, the Juvenile Justice Planning Committee, the Law 
Enforcement Planning Committee, the Corrections Planning Committee, and 
the Juvenile Code Revision Committee. 

(b). The composition of the adjunct committees shall be as designated by the 
Governor by executive order, except for the Judicial Planning Committee, the 
composition of which shall be designated by the Supreme Court. The Gover- 
nor’s appointees shall serve two-year terms beginning March 1, of each 
odd-numbered year, and members of the Judicial Planning Committee shall 
serve at the pleasure of the Supreme Court. 

(c) The adjunct committees created herein shall report directly to the 
Governor’s Crime Commission and shall have the following powers and duties: 

(1) Repealed by Session Laws 19838 (Regular Session 1984), c. 995, s. 8, 
effective June 27, 1984. 

(2) The Law Enforcement Planning Committee shall advise the Gover- 
nor’s Crime Commission on all matters which are referred to it 
relevant to law enforcement, including detention; shall participate in 
the development of the law-enforcement component of the State’s 
comprehensive plan; shall consider and recommend priorities for the 
improvement of law-enforcement services; and shall offer technical 

~ assistance to State and local agencies in the planning and implemen- 
tation of programs contemplated by the comprehensive plan for the 
improvement of law-enforcement services. 

The Law Enforcement Planning Committee shall maintain contact 
with the National Commission on Accreditation for Law Enforcement 
Agencies, assist the National Commission in the furtherance of its 
efforts, adapt the work of the National Commission by an analysis of 
law-enforcement agencies in North Carolina, develop standards for 
the accreditation of law-enforcement agencies in North Carolina, 
make these standards available to those law-enforcement agencies 
which desire to participate voluntarily in the accreditation program, 
and assist participants to achieve voluntary compliance with the 
standards. 

(3) The Judicial Planning Committee (which shall be appointed by the 
Supreme Court) shall establish court improvement priorities, define 
court improvement programs and projects, and develop an annual 
judicial plan in accordance with the Crime Control Act of 1976 (Public 
Law 94-503); shall advise the Governor’s Crime Commission on all 
matters which are referred to it relevant to the courts; shall consider 
and recommend priorities for the improvement of judicial services; 
and shall offer technical assistance to State agencies in the planning 
and implementation of programs contemplated by the comprehensive 
plan for the improvement of judicial services. 

(4) The Corrections Planning Committee shall advise the Governor’s 
Crime Commission on all matters which are referred to it relevant to 
corrections; shall participate in the development of the adult correc- 
tions component of the State’s comprehensive plan; shall consider and 
recommend priorities for the improvement of correction services; and 
shall offer technical assistance to State agencies in the planning and 
implementation of programs contemplated by the comprehensive plan 
for the improvement of corrections. 
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(5) The Juvenile Justice Planning Committee shall advise the Governor’s 
Crime Commission on all matters which are referred to it relevant to 
juvenile justice; shall participate in the development of the juvenile 
justice component of the State’s comprehensive plan; shall consider 
and recommend priorities for the improvement of juvenile justice. 
services; and shall offer technical assistance to State and local 
agencies in the planning and implementation of programs contem- 
plated by the comprehensive plan for the improvement of juvenile 
justice. 

(6) The Juvenile Code Revision Committee shall study problems relating 
to young people who come within the juvenile jurisdiction of the 
district court as defined by Article 23 of Chapter 7A of the General 
Statutes and develop a legislative plan which will best serve the needs 
of young people and protect the interests of the State; shall study the 
existing laws, services, agencies and commissions and recommend 
whether they should be continued, amended, abolished or merged; 
and shall take steps to insure that all agencies, organizations, and 
private citizens in the State of North Carolina have an opportunity to 
lend advice and suggestions to the development of a revised juvenile 
code. If practical, the Committee shall submit a preliminary report to 
the General Assembly prior to its adjournment in 1977. It shall make 
a full and complete report to the General Assembly by March 1, 1979. 
This adjunct committee shall terminate on February 28, 1979. 

(d) The Governor shall have the power to remove any member of any 
adjunct committee from the Committee for misfeasance, malfeasance or 
nonfeasance. Each Committee shall meet at the call of the chairman or upon 
written request of one third of its membership. A majority of a committee shall 
constitute a quorum for the transaction of business. 

(e) The actions and recommendations of each adjunct committee shall be 
subject to the final approval of the Governor’s Crime Commission. (1975, c. 
663; 1977, c. 11, s. 3; 1981, c. 605, s. 1; 1983 (Reg. Sess., 1984), c. 995, s. 8.) 


Editor’s Note. — This section is § 143B-339 
as rewritten by Session Laws 1977, c. 11, s. 3. It 
has been recodified in this Article because of the 
transfer of the Governor’s Crime Commission 
(formerly the Governor’s Law and Order Com- 
mission) to the Department of Crime Control 
and Public Safety. 

Article 23 of Chapter 7A, referred to in sub- 
division (6) of subsection (c), has been repealed. 
For present provisions concerning the juvenile 
jurisdiction of the district court, see now §§ 7B- 


200 and 7B-201, and § 7B-1600 et seq. 

Session Laws 1998-202, s. 16, directs the 
Department of Justice to revise the Division of 
Criminal Information’s juvenile arrest form to 
provide more realistic reporting options and 
case disposition information and further directs 
that the name of the form be changed from the 
“Juvenile Arrest” form to the “Juvenile Contact 
Report.” 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 


CASE NOTES 


Cited in Taylor v. Robinson, 131 N.C. App. 
337, 508 S.E.2d 289 (1998). 


Part 3A. Assistance Program for Victims of Rape and Sex 
Offenses. 


§ 143B-480.1. Assistance Program for Victims of Rape and 


Sex Offenses. 


There is established an Assistance Program for Victims of Rape and Sex 
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Offenses, hereinafter referred to as the “Program.” The Secretary shall 
administer and implement the Program and shall have authority over all 
assistance awarded through the Program. The Secretary shall promulgate 
rules and guidelines for the Program. (1981, c. 931, s. 2; 1981 (Reg. Sess., 


1982), Gnl1Oles316.) 


Editor’s Note. — Session Laws 2001-424, s. 
26.4, provides: “The Department of Crime Con- 
trol and Public Safety shall report on the ex- 
penditure of funds allocated pursuant to this 
section [s. 26.4 of Session Laws 2001-424] for 
the Victims Assistance Network. The Depart- 
ment shall also report on the Network’s efforts 
to gather data on crime victims and their needs, 
act as a clearinghouse for crime victims’ ser- 
vices, provide an automated crime victims’ bul- 
letin board for subscribers, coordinate and sup- 
port activities of other crime victims’ advocacy 
groups, identify the training needs of crime 
victims’ services providers and criminal justice 
personnel, and coordinate training for these 
personnel. The Department shall submit its 


committees on Justice and Public Safety of the 
Senate and House of Representatives by De- 
cember 1 of each year of the biennium.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


report to the Chairs of the Appropriations Sub- 


§ 143B-480.2. Victim assistance. 


(a) Only victims who have reported the following crimes are eligible for 
assistance under this Program: first-degree rape as defined in G.S. 14-27.2, 
second-degree rape as defined in G.S. 14-27.3, first-degree sexual offense as 
defined in G.S. 14-27.4, second-degree sexual offense as defined in G.S. 14-27.5, 
or attempted first-degree or second-degree rape or attempted first-degree or 
second-degree sexual offense as defined in G.S. 14-27.6. Assistance is limited to 
immediate and short-term medical expenses, ambulance services, and mental 
health services provided by a professional licensed or certified by the State to 
provide such services, not to exceed one thousand dollars ($1,000) incurred by 
the victim for the medical examination, medical procedures to collect evidence, 
or counseling treatment which follow the attack, or ambulance services from 
the place of the attack to a place where medical treatment is provided. 
Assistance not to exceed fifty dollars ($50.00) shall be provided to victims to 
replace clothing that was held for evidence tests. 

(b) With the exception of assistance authorized under subsection (e) of this 
section, assistance for expenses authorized under this section is to be paid 
directly to any hospital, ambulance service, attending physicians, or mental 
health professionals providing counseling, upon the filing of proper forms. 

(c) Assistance shall not be awarded unless the rape, attempted rape, sexual 
offense, or attempted sexual offense was reported to a law-enforcement officer 
within 72 hours after its occurrence or the Secretary finds there was good 
cause for the failure to report within that time. 

(d) Upon an adverse determination by the Secretary on a claim for medical 
expenses, a victim is entitled to judicial review of that decision. The person 
seeking review shall file a petition in the Superior Court of Wake County. 

(e) In lieu of any payment which may otherwise have been made under 
subsection (b), assistance for expenses for services authorized under this 
section that are provided for the purpose of collecting evidence from victims of 
crimes identified in G.S. 90-171.38(b) may be paid directly to any licensed 
registered nurse who has successfully completed a program approved under 
G.S. 90-171.38(b). The Secretary shall adopt rules to facilitate the payments 
authorized under this subsection and to encourage, whenever practical, the 
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use of licensed registered nurses trained under G.S. 90-171.38(b) to conduct 
medical examinations and procedures. (1981, c. 931, s. 2; 1981 (Reg. Sess., 
1982), c. 1191, s. 16; 1983, c. 715, ss. 1, 2; 1997-375, s. 4; 1998-212, s. 19.4(n).) 


§ 143B-480.3. Reduction of benefits; restitution; actions. 


(a) Assistance shall be reduced or denied to the extent the medical expenses 
are recouped through a public or private insurance plan or other victim benefit 
source. 

(b) The Program shall be an eligible recipient for restitution or reparation 
under G.S. 15A-1021, 15A-1348, 148-33.1, 148-33.2, 148-57.1, and any other 
applicable statutes. 

(c) When any victim who: 

(1) Has received assistance under this Part; 

(2) Brings an action for damages arising out of the rape, attempted rape, 
sexual offense, or attempted sexual offense for which she received that 
assistance; and 

(3) Recovers damages including the expenses for which she was awarded 
assistance, 

the court shall make as part of its judgment an order for reimbursement to the 
Program of the amount of any assistance awarded less reasonable expenses 
allocated by the court to that recovery. 

(d) Funds appropriated to the Department of Crime Control and Public 
Safety for this program may be used to purchase and distribute rape evidence 
collection kits approved by the State Bureau of Investigation. (1981, c. 931, s. 
read Weekes peal WIS NE a 9 


Editor’s Note. — Session Laws 1981, c.931, the “Assistance Act for Victims of Rape and Sex 
which enacted this section, in s. 1, provided Offenses.” 
that the act shall be known and may be cited as 


Part 4. State Fire Commission. 


§8§ 1435-481 through 143B-485: Recodified as §§ 58-27.30 through 
598-27.34 by Session Laws 1985, c. 757, s. 167(b). 


§§ 143B-486 through 143B-489: Reserved for future codification pur- 


poses. 
Part 5. Civil Air Patrol. 


§ 143B-490. Civil Air Patrol Division — powers and duties. 


(a) There is hereby established, within the Department of Crime Control 
and Public Safety, the Civil Air Patrol Division, which shall be organized and 
staffed in accordance with this Part and within the limits of authorized 
appropriations. 

(b) The Civil Air Patrol Division shall: 

(1) Receive and supervise the expenditure of State funds provided by the 
General Assembly or otherwise secured by the State of North Carolina 
for the use and benefit of the North Carolina Wing-Civil Air Patrol; 

(2) Supervise the maintenance and use of State provided facilities and 
equipment by the North Carolina Wing-Civil Air Patrol; 

(3) Receive, from State and local governments, their agencies, and private 
citizens, requests for State approval for assistance by the North 
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Carolina Wing-Civil Air Patrol in natural or man-made disasters or 
other emergency situations. Such State requested and approved 
missions shall be approved or denied by the Secretary of Crime 
Control and Public Safety or his designee under such rules, terms and 
conditions as are adopted by the Department. (1979, c. 516, s. 1.) 


§ 143B-491. Personnel and benefits. 


(a) ‘The Wing Commander of the North Carolina Wing-Civil Air Patrol shall 
certify to the Secretary or his designee those members who are in good 
standing as members eligible for benefits. The Wing Commander shall provide 
the Secretary with two copies of the certification. The Secretary shall acknowl- 
edge receipt of, sign, and date both copies and return one to the Wing 
Commander. The Wing Commander shall, in the form and manner provided 
above, notify the Secretary of any changes in personnel within 30 days thereof. 
Upon the Secretary’s signature, those members listed on the certification shall 
be eligible for the benefits listed below. 

(b) Those members of the North Carolina Wing-Civil Air Patrol certified 
under subsection (a) of this section shall be deemed and considered employees 
of the Department of Crime Control and Public Safety for workers’ compensa- 
tion purposes, and for no other purposes, while performing duties incident to 
a State approved mission. Such period of employment shall not extend to said 
members while performing duties incident to a United States Air Force 
authorized mission or any other Wing activities. (1979, c. 516, s. 1; c. 714, s. 2; 
T9993" G: S69; 's.'2:) 


§ 143B-492. State liability. 


Unless otherwise specifically provided, the members of the North Carolina 
Wing-Civil Air Patrol shall serve without compensation and shall not be 
entitled to the benefits of the retirement system for teachers and State 
employees as set forth in Chapter 135 of the General Statutes. The provisions 
of Article 31 of Chapter 143 of the General Statutes, with respect to tort claims 
against State departments and agencies, shall not be applicable to the 
activities of the North Carolina Wing-Civil Air Patrol, unless those activities 
are State-approved missions which are not covered by the Federal Tort Claims 
Act. The State shall not in any manner be liable for any of the contracts, debts, 
or obligations of the said organization. (1979, c. 516, s. 1; 19938, c. 389, s. 1.) 


§§ 143B-493, 143B-494: Reserved for future codification purposes. 
Part 5A. North Carolina Center for Missing Persons. 


§ 143B-495. North Carolina Center for Missing Persons 
established. 


There is established within the Department of Crime Control and Public 
Safety the North Carolina Center for Missing Persons, which shall be orga- 
nized and staffed in accordance with applicable laws. The purpose of the 
Center is to serve as a central repository for information regarding missing 
persons and missing children, with special emphasis on missing children. The 
Center may utilize the Federal Bureau of Investigation/National Crime 
Information Center’s missing person computerized file (hereinafter referred to 
as FBI/NCIC) through the use of the Police Information Network in the North 
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Carolina Department of Justice. (1985, c. 765, s. 1; 1985 (Reg. Sess., 1986), c. 
1000, s. 1.) 


§ 143B-496. Definitions. 


For the purpose of this Part: 

(1) “Missing child” means a juvenile as defined in G.S. 7B-101 whose 
location has not been determined, who has been reported as missing 
to a law-enforcement agency, and whose parent’s, spouse’s, guardian’s 
or legal custodian’s temporary or permanent residence is in North 
Carolina or is believed to be in North Carolina. 

(2) “Missing person” means any individual who is 18 years of age or older, 
whose temporary or permanent residence is in North Carolina, or is 
believed to be in North Carolina, whose location has not been 
determined, and who has been reported as missing to a law-enforce- 
ment agency. 

(3) “Missing person report” is a report prepared on a prescribed form for 
transmitting information about a missing person or a missing child to 
an appropriate law-enforcement agency. (1985 (Reg. Sess., 1986), c. 
1000, s. 1; 1998-202, s. 13(mm).) 


§ 143B-497. Control of the Center. 


The Center is under the direction of the Secretary of the Department of 
Crime Control and Public Safety and may be organized and structured in a 
manner as the Secretary deems appropriate to ensure that the objectives of the 
Center are achieved. The Secretary may employ those Center personnel as the 
General Assembly may authorize and provide funding for. (1985 (Reg. Sess., 
1986), c. 1000, s. 1.) 


§ 143B-498. Secretary to adopt rules. 


The Secretary shall adopt rules prescribing: 

(1) procedures for accepting and disseminating information maintained 
at the Center; 

(2) the confidentiality of the data and information, including the missing 
person report, maintained by the Center; 

(3) the proper disposition of all obsolete data, including the missing 
person report; provided, data for an individual who has reached the 
age of 18 and remains missing must be preserved; 

(4) procedures allowing a communication link with the Police Information 
Network and the FBI/NCIC’s missing person file to ensure compliance 
with FBI/NCIC policies; and 

(5) forms, including but not limited to a missing person report, considered 
necessary for the efficient and proper operation of the Center. (1985 
(Reg. Sess., 1986), c. 1000, s. 1.) 


§ 143B-499. Submission of missing person reports to the 
Center. 


Any parent, spouse, guardian, or legal custodian may submit a missing 
person report to the Center of any missing child or missing person, regardless 
of the circumstances, after having first submitted a missing person report on 
the individual to the law-enforcement agency having jurisdiction of the area in 
which the individual became or is believed to have become missing, regardless 
of the circumstances. (1985 (Reg. Sess., 1986), c. 1000, s. 1.) 
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§ 143B-499.1. Dissemination of missing persons data by 
law-enforcement agencies. 


A law-enforcement agency, upon receipt of a missing person report by a 
parent, spouse, guardian, or legal custodian, shall immediately make arrange- 
ments for the entry of data about the missing person or missing child into the 
national missing persons file in accordance with criteria set forth by the 
_FBI/NCIC, immediately inform all of its on-duty law-enforcement officers of 

the missing person report, initiate a statewide broadcast to all appropriate 
law-enforcement agencies to be on the lookout for the individual, and transmit 
a copy of the report to the Center. (1985 (Reg. Sess., 1986), c. 1000, s. 1.) 


§ 143B-499.2. Responsibilities of Center. 


The Center shall: 

(1) Assist local law-enforcement agencies with entering data about miss- 
ing persons or missing children into the national missing persons file, 
ensure that proper entry criteria have been met as set forth by the 
FBI/NCIC, and confirm entry of the data about the missing persons or 
missing children; 

(2) Gather and distribute information and data on missing children and 
missing persons; 

(3) Encourage research and study of missing children and missing per- 
sons, including the prevention of child abduction and the prevention 
of the exploitation of missing children; 

(4) Serve as a statewide resource center to assist local communities in 
programs and initiatives to prevent child abduction and the exploita- 
tion of missing children; 

(5) Continue increasing public awareness of the reasons why children are 
missing and vulnerability of missing children; 

(6) Achieve maximum cooperation with other agencies of the State, with 
agencies of other states and the federal government and with the 
National Center for Missing and Exploited Children in rendering 
assistance to missing children and missing persons and their parents, 
guardians, spouses, or legal custodians; and cooperate with interstate 
and federal efforts to identify deceased individuals; 

(7) Forward the appropriate information to the Police Information Net- 
work to assist it in maintaining and publishing a bulletin of currently 
missing children and missing persons; 

(8) Maintain a directory of existing public and private agencies, groups, 
and individuals that provide effective assistance to families in the 
areas of prevention of child abduction, location of missing children 
and missing persons, and follow-up services to the child or person and 
family, as determined by the Secretary of Crime Control and Public 
Safety; 

(9) Annually compile and publish reports on the actual number of 
children and persons missing each year, listing the categories and 
causes, when known, for the disappearances; 

(10) Provide follow-up referrals for services to missing children or persons 
and their families; 

(11) Maintain a toll-free 1-800 telephone service that will be in service at 

. all times; and 

(12) Perform such other activities that the Secretary of Crime Control and 
Public Safety considers necessary to carry out the intent of its 
mandate. (1985 (Reg. Sess., 1986), c. 1000, s. 1.) 
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§ 143B-499.3. Duty of individuals to notify Center and 
law-enforcement agency when missing person 
has been located. 


Any parent, spouse, guardian, or legal custodian who submits a missing 
person report to a law-enforcement agency or to the Center, shall immediately 
notify the law-enforcement agency and the Center of any individual whose 
location has been determined. The Center shall confirm the deletion of the 
individual’s records from the FBI/NCIC’s missing person file, as long as there 
are no grounds for criminal prosecution, and follow up with the local law- 
enforcement agency having jurisdiction of the records. (1985 (Reg. Sess., 1986), 
c. 1000, s. 1.) 


§ 143B-499.4. Release of information by Center. 


The following may make inquiries of, and receive data or information from, 
the Center: 

(1) Any police, law-enforcement, or criminal justice agency investigating a 
report of a missing or unidentified person or child, whether living or 
deceased. 

(2) Acourt, upon a finding by the court that access to the data, informa- 
tion, or records of the Center may be necessary for the determination 
of an issue before the court. 

(3) Any district attorney of a prosecutorial district as defined in G.S. 
7A-60 in this State or the district attorney’s designee or representa- 
tive. 

(4) Any person engaged in bona fide research when approved by the 
Secretary; provided, no names or addresses may be supplied to this 
person. 

(5) Any other person authorized by the Secretary of the Department of 
Crime Control and Public Safety pursuant to G.S. 143B-498(1). (1985 
(Reg. Sess., 1986), c. 1000, s. 1; 1987, c. 282, s. 28; 1987 (Reg. Sess., 
1988), c. 1037, s. 119.) 


§ 143B-499.5. Provision of toll-free service; instructions to 
callers; communication with law-enforcement 
agencies. 


The Center shall provide a toll-free telephone line for anyone to report the 
disappearance of any individual or the sighting of any missing child or missing 
person. The Center personnel shall instruct the caller, in the case of a report 
concerning the disappearance of an individual, of the requirements contained 
in G.S. 143B-499.3 of first having to submit a missing person report on the 
individual to the law-enforcement agency having jurisdiction of the area in 
which the individual became or is believed to have become missing. Any 
law-enforcement agency may retrieve information imparted to the Center by 
means of this phone line. The Center shall directly communicate any report of 
a sighting of a missing person or a missing child to the law-enforcement agency 
having jurisdiction in the area of disappearance or sighting. (1985 (Reg. Sess., 
1986), c. 1000, s. 1.) 


§ 143B-499.6. Improper release of information; penalty. 


Any person working under the supervision of the Director of Victims and 
Justice Services who knowingly and willfully releases, or authorizes the 
release of, any data, information, or records maintained or possessed by the 
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Center to any agency, entity, or person other than as specifically permitted by 
Part 5A or in violation of any rule adopted by the Secretary is guilty of a Class 


2 misdemeanor. (1985 (Reg. Sess., 
1994, Ex. Sess., c. 24, s. 14(c).) 


1936) en LODOMSe Lig O9S cr 539 Tem LOSD; 


Part 6. Community Penalties Program. 


§§ 143B-500 through 143B-507: Recodified as Article 61 of 


_ Subchapter XIII of Chapter 7A, §§ 7A-770 through 7A-777, by 
Session Laws 1991, c. 566, s. 2. 


§§ 143B-508 through 143B-510: Reserved for future codification pur- 


poses. 


ARTICLE 12. 


Department of Juvenile Justice and Delinquency Prevention. 


Part 1. Creation of Department. 


§ Log Ee Creation of the Department of Juvenile Jus- 
tice and Delinquency Prevention. 


There is hereby created and constituted a department to be known as the 


“Department of Juvenile Justice and Delinquency Prevention”, 


with the 


organization, powers, and duties defined in Article 1 of this Chapter, except as 
_ modified in this Article. (1998-202, s. 1(b); 2000-137, s. 1(b).) 


Cross References. — As to the Child Resi- 
dential Treatment Services Program, see edi- 
tor’s note at § 143B-137.1. As to services to 
children at risk for institutionalization or other 
out-of-home placement, see editor’s note at 
§ 143B-137.1. 

Editor’s Note. — Session Laws 2000-137, s. 
1(a) repealed former Article 3C of Chapter 147. 
Session Laws 2000-137, s. 1(b) enacted a new 
Article 12 of Chapter 148B. Historical citations 
- to the sections in former Article 3C of Chapter 
147 have been added to the corresponding sec- 
tions in new Article 12 of Chapter 143B as 
recodified. 

The sections in Article 12 have been num- 
bered at the direction of the Revisor of Statutes, 
the section numbers in Session Laws 2000-137, 
, s. 1(b) having been §§ 143B-511 to 143B-537. 

Session Laws 2000-137, s. 5, made this Arti- 
cle effective July 20, 2000. 

Session Laws 2000-67, s. 19, transfers the 
Center for Prevention of School Violence and all 
functions, powers, duties, and obligations from 
the University of North Carolina to the Office of 
Juvenile Justice (Department of Juvenile Jus- 
tice and Delinquency Prevention). The Center 
is to continue to consult with the University 
and the Department of Public Instruction to 


enhance research opportunities and specialized 
study areas such as teacher preparation, school 
resource officer development, suicide preven- 
tion, and best practices. 

Session Laws 2000-67, s. 19.7, transfers the 
Guard Response Alternative Sentencing Pro- 
gram and all functions, powers, duties, and 
obligations vested in the Department of Crime 
Control and Public Safety for the Guard Re- 
sponse Alternative Sentencing Program to the 
Office of Juvenile Justice (Department of Juve- 
nile Justice and Delinquency Prevention). The 
Program is to continue to function as an addi- 
tional probation option for certain first-time 
juveniles who have been adjudicated delin- 
quent and who are subject to Level “ disposi- 
tion. 

Session Laws 2000-67, s. 1.1, Bs th “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” | 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 
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Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


§ 143B-512. Transfer of Office of Juvenile Justice author- 
ity to the Department of Juvenile Justice and 
Delinquency Prevention. 


(a) All G@) statutory authority, powers, duties, and functions, including 
directives of S.L. 1998-202, rule making, budgeting, and purchasing, (ii) 
records, (111) personnel, personnel positions, and salaries, (iv) property, and (v) 
unexpended balances of appropriations, allocations, reserves, support costs, 
and other funds of the Office of Juvenile Justice under the Office of the 
Governor are transferred to and vested in the Department of Juvenile Justice 
and Delinquency Prevention. This transfer has all of the elements of a Type I 
transfer as defined in G.S. 143A-6. 

(b) The Department shall be considered a continuation of the Office of 
Juvenile Justice for the purpose of succession to all rights, powers, duties, and 
obligations of the Office and of those rights, powers, duties, and obligations 
exercised by the Office of the Governor on behalf of the Office of Juvenile 
Justice. Where the Office of Juvenile Justice is referred to by law, contract, or 
other document, that reference shall apply to the Department. Where the 
Office of the Governor is referred to by contract or other document, where the 
Office of the Governor is acting on behalf of the Office of Juvenile J ustice, that 
reference shall apply to the Department. 

(c) All institutions previously operated by the Office of Juvenile Justice and 
the present central office of the Office of Juvenile Justice, including land, 
buildings, equipment, supplies, personnel, or other properties rented or 
controlled by the Office or by the Office of the Governor for the Office of 
Juvenile Justice, shall be administered by the Department of Juvenile Justice 
and Delinquency Prevention. (1998-202, s. 1(b): 2000-137, s. 1(b).) 


§§ 143B-513, 143B-514: Reserved for future codification purposes. 
Part 2. General Provisions. 


§ 143B-515. Definitions. 


In this Article, unless the context clearly requires otherwise, the following 
words have the listed meanings: 

(1) Chief court counselor. — The person responsible for administration 
and supervision of juvenile intake, probation, and post-release super- 
vision in each judicial district, operating under the supervision of the 
Department of Juvenile Justice and Delinquency Prevention. 

(2) Community-based program. — A program providing nonresidential or 
residential treatment to a juvenile under the jurisdiction of the 
juvenile court in the community where the juvenile’s family lives. A 
community-based program may include specialized foster care, family 
counseling, shelter care, and other appropriate treatment. 

(3) County Councils. — Juvenile Crime Prevention Councils created 
under G.S. 143B-544. 

(4) Court. — The district court division of the General Court of Justice. 

(5) Repealed by Session Laws 2001-490, s. 2.39, effective June 30, 2001. 

(6) Custodian. — The person or agency that has been awarded legal 
custody of a juvenile by a court. 
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(7) Delinquent juvenile. — Any juvenile who, while less than 16 years of 
age but at least 6 years of age, commits a crime or infraction under 
State law or under an ordinance of local government, including 
violation of the motor vehicle laws. 

(8) Department. — The Department of Juvenile Justice and Delinquency 
Prevention. 

(9) Detention. — The secure confinement of a juvenile under a court order. 

(10) Detention facility. — A facility approved to provide secure confine- 
ment and care for juveniles. Detention facilities include both State 
and locally administered detention homes, centers, and facilities. 

(11) District. — Any district court district as established by G.S. 7A-133. 

(12) Judge. — Any district court judge. 

(13) ete district. — Any district court district as established by G.S. 
7TA-138. 

(14) Juvenile. — Except as provided in subdivisions (7) and (22) of this 
section, any person who has not reached the person’s eighteenth 
birthday and is not married, emancipated, or a member of the armed 
forces of the United States. Wherever the term “juvenile” is used with 
reference to rights and privileges, that term encompasses the attorney 
for the juvenile as well. 

(15) Juvenile court. — Any district court exercising jurisdiction under this 
Chapter. 

(15a) Juvenile court counselor. — A person responsible for intake services 
and court supervision services to juveniles under the supervision of 
the chief court counselor. 

(16) Post-release supervision. — The supervision of a juvenile who has 
been returned to the community after having been committed to the 
Department for placement in a training school. 

(17) Probation. — The status of a juvenile who has been adjudicated 
delinquent, is subject to specified conditions under the supervision of 
a juvenile court counselor, and may be returned to the court for 
violation of those conditions during the period of probation. 

(18) Protective supervision. — The status of a juvenile who has been 
adjudicated undisciplined and is under the supervision of a juvenile 
court counselor. 

(19) Secretary. — The Secretary of Juvenile Justice and Delinquency 
Prevention. 

(20) State Council. — The State Advisory Council on Juvenile Justice and 
Delinquency Prevention established under G.S. 143B-556. 

(21) Repealed by Session Laws 2001-95, s. 3, effective May 18, 2001. 

(22) Undisciplined juvenile. — 

a. Ajuvenile who, while less than 16 years of age but at least 6 years 
of age, is unlawfully absent from school; or is regularly disobedi- 
ent to and beyond the disciplinary control of the juvenile’s parent, 
guardian, or custodian; or is regularly found in places where it is 
unlawful for a juvenile to be; or has run away from home for a 
period of more than 24 hours; or 

b. A juvenile who is 16 or 17 years of age and who is regularly 
disobedient to and beyond the disciplinary control of the juvenile’s 
parent, guardian, or custodian; or is regularly found in places 
where it is unlawful for a juvenile to be; or has run away from 
home for a period of more than 24 hours. 

(23) Youth development center. — A secure residential facility authorized 
to provide long-term treatment, education, and rehabilitative services 
for delinquent juveniles committed by the court to the Department. 
(1998-202, ss. 1(b), 2(a); 2000-137, s. 1(b); 2001-95, ss. 3, 4; 2001-490, 
San died ONS) 
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Effect of Amendments. — Session Laws Session Laws 2001-490, s. 2.39, effective 
2001-95, ss. 3 and 4, effective May 18, 2001, June 30, 2001, deleted former subdivision (5), 
deleted subdivision (21), defining “training defining court counselor, and added subdivision 
school”; and added subdivision (23). (15a), defining juvenile court counselor. 


§ 143B-516. Duties and powers of the Department of Ju- 
venile Justice and Delinquency Prevention. 


(a) The head of the Department is the Secretary. The Secretary shall have 
the powers and duties conferred by this Chapter, delegated by the Governor, 
and conferred by the Constitution and laws of this State. The Secretary shall 
be responsible for effectively and efficiently organizing the Department to 
promote the policy of the State as set forth in this Article and to promote public 
safety and to prevent the commission of delinquent acts by juveniles. 

(b) The Secretary shall have the following powers and duties: 

(1) Give leadership to the implementation as appropriate of State policy 
that requires that youth development centers be phased out as 
populations diminish. 

(2) Close a State youth development center when its operation is no longer 
justified and transfer State funds appropriated for the operation of 
that youth development center to fund community-based programs, to 
purchase care or services for predelinquents, delinquents, or status 
offenders in community-based or other appropriate programs, or to 
improve the efficiency of existing youth development centers, provided 
the Advisory Budget Commission reviews this action. 

(3) Administer a sound admission or intake program for juvenile facili- 
ties, including the requirement of a careful evaluation of the needs of 
each juvenile prior to acceptance and placement. 

(4) Operate juvenile facilities and implement programs that meet the 
needs of juveniles receiving services and that assist them to become 
productive, responsible citizens. 

(5) Adopt rules to implement this Article and the responsibilities of the 
Secretary and the Department under Chapter 7B of the General 
Statutes. The Secretary may adopt rules applicable to local human 
services agencies providing juvenile court and delinquency prevention 
services for the purpose of program evaluation, fiscal audits, and 
collection of third-party payments. 

(6) Ensure a statewide and uniform system of juvenile intake, protective 
supervision, probation, and post-release supervision services in all 
district court districts of the State. The system shall provide appro- 
priate, adequate, and uniform services to all juveniles who are alleged 
or found to be undisciplined or delinquent. 

(7) Establish procedures for substance abuse testing for juveniles adjudi- 
cated delinquent for substance abuse offenses. 

(8) Plan, develop, and coordinate comprehensive multidisciplinary ser- 
vices and programs statewide for the prevention of juvenile delin- 
quency, early intervention, and rehabilitation of juveniles. 

(9) Develop standards, approve yearly program evaluations, and make 
recommendations based on the evaluations to the General Assembly » 
concerning continuation funding. 

(10) Collect expense data for every program operated and contracted by 
the Department. 

(11) Develop a formula for funding, on a matching basis, juvenile court 
and delinquency prevention services as provided for in this Article. 
This formula shall be based upon the county’s or counties’ relative 
ability to fund community-based programs for juveniles. 
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Local governments receiving State matching funds for programs 
under this Article must maintain the same overall level of effort that 
existed at the time of the filing of the county assessment of juvenile 
needs with the Department. 

(12) Assist local governments and private service agencies in the devel- 
opment of juvenile court services and delinquency prevention services 
and provide information on the availability of potential funding 
sources and assistance in making application for needed funding. 

(13) Assist the Criminal Justice Information Network Governing Board 
with administering a comprehensive juvenile justice information 
system to collect data and information about delinquent juveniles for 
the purpose of developing treatment and intervention plans and 
allowing reliable assessment and evaluation of the effectiveness of 
rehabilitative and preventive services provided to delinquent juve- 
niles. 

(14) Coordinate State-level services in relation to delinquency prevention 
and juvenile court services so that any citizen may go to one place in 
State government to receive information about available juvenile 
services. 

(15) Appoint the chief court counselor in each district upon the recom- 
mendation of the chief district court judge of that district. 

(16) Develop a statewide plan for training and professional development 
of chief court counselors, court counselors, and other personnel 
responsible for the care, supervision, and treatment of juveniles. The 
plan shall include attendance at appropriate professional meetings 
and opportunities for educational leave for academic study. 

(17) Study issues related to qualifications, salary ranges, appointment of 
personnel on a merit basis, including chief court counselors, court 
counselors, secretaries, and other appropriate personnel, at the State 
and district levels in order to adopt appropriate policies and proce- 
dures governing personnel. 

(18) Designate persons, as necessary, as State juvenile justice officers, to 
provide for the care and supervision of juveniles placed in the physical 
custody of the Department. 

(c) Except as otherwise specifically provided in this Article and in Article 1 
of this Chapter, the Secretary shall prescribe the functions, powers, duties, and 
obligations of every agency or division in the Department. 

(d) Where Department statistics indicate the presence of minority youth in 
juvenile facilities disproportionate to their presence in the general population, 
the Department shall develop and recommend appropriate strategies designed 
to ensure fair and equal treatment in the juvenile justice system. 

(e) The Department may provide consulting services and technical assis- 
tance to courts, law enforcement agencies, and other agencies, local govern- 
ments, and public and private organizations. The Department may develop or 
assist Juvenile Crime Prevention Councils in developing community needs, 
assessments, and programs relating to the prevention and treatment of 
delinquent and undisciplined behavior. 

(f) The Department shall develop a cost-benefit model for each State-funded 
program. Program commitment and recidivism rates shall be components of 
the model. In developing the model, the Department shall consider the 
recommendations of the State Advisory Council on Juvenile Justice and 
Delinquency Prevention. (1998-202, ss. 1(b), 2(b), 2(f); 1998-217, ss. 57(2), 
57(3); 2000-137, s. 1(b); 2001-95, s. 5; 2001-490, s. 2.40.) 


Cross References. — As to legislation re- and identification of delinquency risk factors, 
garding a study of programs for screening for see the editor’s note under § 7B-1500. As to 
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minority sensitivity training for law enforce- 
ment personnel, see § 114-21. 

Pilot Program for Multifunctional Juve- 
nile Facility. — Session Laws 1999-237, s. 
21.13(a) through (k), as amended by Session 
Laws 2000-67, ss. 19.5(a) and (b), provides for 
the establishment in Eastern North Carolina of 
a pilot program for a multifunctional juvenile 
facility. to provide juveniles involved in the 
juvenile justice system with custodial, rehabil- 
itation, treatment, and program services, in- 
cluding substance abuse and sex offender ser- 
vices. In establishing the pilot, the Office of 
Juvenile Justice (now the Department of Juve- 
nile Justice and Delinquency Prevention) shall 
contract with a private for-profit or nonprofit 
firm for the construction and operation of such 
a multifunctional facility totaling up to 100 
beds. Any contract entered under the authority 
of this section shall be for a period not to exceed 
10 years. The Office of Juvenile Justice (De- 
partment of Juvenile Justice and Delinquency 
Prevention) is to house only juveniles who are 
in the North Carolina juvenile justice system in 
the facility. Juvenile offenders housed in pri- 
vate facilities shall be governed by the State 
laws applicable to juvenile offenders housed in 
State facilities. The Office of Juvenile Justice 
(Department of Juvenile Justice and Delin- 
quency Prevention) shall make a written report 
no later than March 1, 2001, on the status of 
the pilot program and shall evaluate the pro- 
gram annually and report on the findings of the 
evaluations by May 1, 2001, and May 1, 2003. 

Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-178, ss. 1(a)-(G), provide 
that the State Board of Education, in coopera- 
tion with the Department of Juvenile Justice 
and Delinquency Prevention, shall establish a 
pilot program under which participating local 
school administrative units place all students 
who are on short-term out-of-school suspension 
in alternative learning programs. These alter- 
native placements may be in alternative learn- 
ing programs, day reporting centers, and other 
similar supervised programs for students. 

Grant Reporting and Funding. — Session 
Laws 2001-424, ss. 24.2 (a) to (c), provide: “(a) 
On or before May 1 each year, the Department 
of Juvenile Justice and Delinquency Prevention 
shall submit to the Joint Legislative Commis- 
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sion on Governmental Operations and the Ap- 
propriations Committees of the Senate and 
House of Representatives a list of the recipients 
of the grants awarded, or preapproved for 
award, from funds appropriated to the Depart- 
ment for local Juvenile Crime Prevention 
Council grants. The list shall include for each 
recipient the amount of the grant awarded, the 
membership of the local committee or council 
administering the award funds on the local 
level, and a short description of the local ser- 
vices, programs, or projects that will receive 
funds. The list shall also identify any programs 
that received grant funds at one time but for 
which funding has been eliminated by the De- 
partment of Juvenile Justice and Delinquency 
Prevention. A written copy of the list and other 
information regarding the projects shall also be 
sent to the Fiscal Research Division of the 
General Assembly. 

“(b) Each county in which local programs 
receive Juvenile Crime Prevention Council 
grant funds from the Department of Juvenile 
Justice and Delinquency Prevention shall cer- 
tify annually through its local council to the 
Department that funds received are not used to 
duplicate or supplant other programs within 
the county. 

“(c) The General Assembly recognizes the 
importance of evaluation and outcome mea- 
surements of the programs serving adjudicated 
juvenile offenders in order to ensure the cost- 
effective use of Juvenile Crime Prevention 
Council grant funds. The Department of Juve- 
nile Justice and Delinquency Prevention shall 
establish and implement a system to collect 
and report on information and data regarding 
the expenditures and impact of the Juvenile 
Crime Prevention Council formula grant funds 
used by the individual counties to serve juve- 
niles who have been adjudicated delinquent or 
who have been diverted for delinquent offenses. 

“The Department of Juvenile Justice and 
Delinquency Prevention, in consultation with 
the North Carolina Sentencing Commission, 
the Governor’s Crime Commission, and the 
Juvenile Justice Institute, shall develop stan- 
dards for measuring the effectiveness of pro- 
grams that receive Juvenile Crime Prevention 
Council grant funds and that serve juveniles 
who have been adjudicated delinquent or who 
have been diverted for delinquent offenses. The 
standards shall include methods for measuring 
success factors following intervention, includ- 
ing those factors that: 

“(1) Reduce the use of alcohol or controlled 
substances. 

“(2) Reduce subsequent complaints. 

“(3) Reduce violations of terms of community 
supervision. 

“(4) Reduce convictions for subsequent of- 
fenses. 

“(5) Fulfill restitution to victims. 
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“(6) Increase parental accountability. 

“The Department of Juvenile Justice and 
Delinquency Prevention shall report to the 
Chairs of the Appropriations Committees of the 
Senate and House of Representatives, the 
Chairs of the Joint Legislative Corrections, 
Crime Control, and Juvenile Justice Oversight 
Committee, and the Fiscal Research Division 
no later than April 1, 2002, on the progress of 
the establishment of the system mandated by 
this section [s. 24.2 of Session Laws 2001-424]. 
The system shall be implemented no later than 
June 30, 2003. 

“After June 30, 2008, on or before April 1 
each year, the Department of Juvenile Justice 
and Delinquency Prevention shall report to the 
Chairs of the Appropriations Committees of the 
Senate and House of Representatives and the 
Chairs of the Joint Legislative Corrections, 
Crime Control, and Juvenile Justice Oversight 
Committee on the following: 

“(1) The number of diverted and adjudicated 
juveniles served. 

“(2) The specific methods used by the Juve- 
nile Crime Prevention Councils to determine 
services, programs, and intervention strategies 
most likely to change behaviors of juvenile 
offenders. 

“(3) The total cost for each funded program, 
including the cost per juvenile and the essential 
elements of the program. 

“(4) An assessment of the extent to which 
programs funded by Juvenile Crime Prevention 
Council grants: 

“a, Are compatible with research that shows 
prevention and early intervention strategies 
that are effective with juvenile offenders. 

“b. Are outcome-based in that the grantee 
describes what outcomes will be achieved or 
what outcomes have already been achieved. 

“c. Include an evaluation component. 

“d. Have a demonstrable impact on success 
factors.” 

Session Laws 2001-424, s. 24.3, provides: “(a) 
Project Challenge North Carolina, Inc., shall 
report to the Chairs of the Senate and House of 
Representatives Appropriations Subcommit- 
tees on Justice and Public Safety by April 1 
each year on the operation and the effective- 
ness of its program in providing alternative 
dispositions and services to juveniles who have 
been adjudicated delinquent or undisciplined. 
The report shall include information on the 
source of referrals for juveniles, the types of 
offenses committed by juveniles participating 
in the program, the amount of time those juve- 
niles spend in the program, the number of 
juveniles who successfully complete the pro- 
gram, and the number of juveniles who commit 
additional offenses after completing the pro- 


gram. 
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“(b) The Department of Juvenile Justice and 
Delinquency Prevention shall report to the 
Chairs of the Senate and House of Representa- 
tives Appropriations Subcommittees on Justice 
and Public Safety on the effectiveness of the 
Juvenile Assessment Center by April 1 each 
year. The report on the Juvenile Assessment 
Center shall include information on the num- 
ber of juveniles served and an evaluation of the 
effectiveness of juvenile assessment plans and 
services provided as a result of these plans. 

“(c) Communities in Schools shall report to 
the Chairs of the Senate and House of Repre- 
sentatives Appropriations Subcommittees on 
Justice and Public Safety, the Joint Legislative 
Commission on Governmental Operations, the 
Joint Legislative Corrections, Crime Control, 
and Juvenile Justice Oversight Committee, and 
the Joint Legislative Education Oversight 
Committee by April 1 each year on the opera- 
tion and the effectiveness of its program. The 
report shall include information on the number 
of children served, the number of volunteers 
used, the impact on the children who have 
received services from Communities in Schools, 
and the operating budget of Communities in 
Schools.” 

Session Laws 2001-424, s. 24.5, provides: 
“The Department of Juvenile Justice and De- 
linquency Prevention shall conduct an evalua- 
tion of the Eckerd and Camp Woodson wilder- 
ness camp programs, the teen court programs, 
the program that grants funds to the local 
organizations of the Boys and Girls Clubs es- 
tablished pursuant to Section 21.10 of S.L. 
1999-237, the Save Our Students program, the 
Governor’s One-on-One Programs, and multi- 
purpose group homes. The teen court report 
shall include statistical information on the 
number of juveniles served, the number and 
type of offenses considered by teen courts, re- 
ferral sources for teen courts, and the number 
of juveniles that become court-involved after 
participation in teen courts. The report on the 
Boys and Girls Clubs program shall include 
information on: 

“(1) The expenditure of State appropriations 
on the program; 

“(2) The operations and the effectiveness of 
the program; and 

“(3) The number of juveniles served under 
the program. 

“In conducting the evaluation of each of these 
programs, the Department shall consider 
whether participation in each program results 
in a reduction of court involvement among 
juveniles. The Department shall also identify 
whether the programs are achieving the goals 
and objectives of the Juvenile Justice Act, S.L. 
1998-202. The Department shall report the 
results of the evaluation to the Chairs of the 
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House of Representatives and Senate Appropri- 
ations Committees and the Chairs of the Sub- 
committees of Justice and Public Safety of the 
House of Representatives and Senate Appropri- 
ations Committees by March 1 of each year.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that.clearly indicate an intention to have 
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effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-95, s. 5, effective May 18, 2001, substi- 


tuted “youth development center” for “training 


school” in subdivisions (b)(1) and (2). 
Session Laws 2001-490, \s,.2.40, effective 
June 30, 2001, added subdivision (b)(18). 


§ 1438B-517. Authority to contract with other entities. 


(a) The Department may contract with any governmental agency, person, or 
association for the accomplishment of its duties and responsibilities. The 
expenditure of funds under these contracts shall be for the purposes for which 
the funds were appropriated and not otherwise prohibited by law. 

(b) The Department may enter into contracts with, and act as intermediary ~ 
between, any federal government agency and any county of this State for the | 
purpose of assisting the county to recover monies expended by a county-funded © 
financial assistance program. As a condition of assistance, the. county shall 
agree to hold and save harmless the Department against any claims, loss, or 
expense which the Department might incur under the contracts by reason of | 
any erroneous, unlawful, or tortious act or omission of the county or its 
officials, agents, or employees. en 

(c) The Department and any other appropriate State or local agency may 
purchase services from public or private agencies providing delinquency 
prevention programs or juvenile court services, including parenting responsi- 
bility classes. The programs shall meet State standards. As institutional 
populations are reduced, the Department may divert State funds appropriated 
for institutional programs to purchase the services under the Executive 
Budget Act. | 

(d) Each programmatic, residential, and service contract or agreement 
entered into by the Department shall include a cooperation clause to ensure 
compliance with the Department’s quality assurance requirements and cost- | 
accounting requirements. (1998-202, s. 1(b); 2000-137, s. 1(b).) 


Editor’s Note. — The Executive Budget Act, 
referred to in subsection (c), is codified at G.S. 
143-1 et seq. 


multifunctional juvenile facility in Eastern 
North Carolina, see the Editor’s note under | 
§ 143B-516. 


For establishment of a pilot program for a 


§ 143B-518. Authority to assist private nonprofit founda- 
tions. 


The Department may provide appropriate services or allow employees of the 
Department to assist any private nonprofit foundation that works directly with 
the Department’s services or programs and whose sole purpose is to support 
these services and programs. A Department employee shall be allowed to work | 
with a foundation no more than 20 hours in any one month. These services are 
not subject to Chapter 150B of the General Statutes. 

The board of directors of each private, nonprofit foundation shall secure and 
pay for the services of the Department of State Auditor or employ a certified 
public accountant to conduct an annual audit of the financial accounts of the 
foundation. The board of directors shall transmit to the Department a copy of 
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the annual financial audit report of the private nonprofit foundation. (1998- 
202, s. 1(b); 2000-137, s. 1(b).) 


§ 1438B-519. Annual report. 


On or before April 1 each year, beginning with the year 2001, the Depart- 
ment shall report to the General Assembly on the effectiveness and cost benefit 
of every program operated and contracted by the Department and a summary 
of the local programs that receive State funding. The report shall include the 
most current institutional populations of juveniles being served by the Depart- 
ment, a comparison of the costs of the services, and a ranking of all programs 
that provide services to juveniles. The Department shall submit the report to 
the various State agencies providing services to juveniles. (1998-202, s. 1(b); 
2000-1387, s. 1(b).) 


§ 143B-520. Teen court programs. 


(a) All teen court programs administered by the Department of Juvenile 
Justice and Delinquency Prevention shall operate as community resources for 
the diversion of juveniles pursuant to G.S. 7B-1706(c). Ajuvenile diverted to a 
teen court program shall be tried by a jury of other juveniles, and, if the jury 
finds the juvenile has committed the delinquent act, the jury may assign the 
juvenile to a rehabilitative measure or sanction, including counseling, restitu- 
tion, curfews, and community service. 

Teen court programs may also operate as resources to the local school 
administrative units to handle problems that develop at school but that have 
not been turned over to the juvenile authorities. 

(b) Every teen court program that receives State funds, including funds 
from Juvenile Crime Prevention Councils, shall comply with rules and report- 
ing requirements of the Department of Juvenile Justice and Delinquency 
Prevention. In particular, teen court programs receiving State funds shall 
report to the Department on the expenditure of State funds and the number of 
cases served each year. (2001-424, s. 24.8.) 


Editor’s Note. — Session Laws 2001-424, s. ations and Capital Improvements Appropria- 
36.6, made this section effective July 1, 2001. tions Act of 2001’.” 

Session Laws 2001-424, s. 1.2, provides: Session Laws 2001-424, s. 36.5 is a 
“This act shall be known as the ‘Current Oper- — severability clause. 


§§ 143B-521 through 143B-524: Reserved for future codification pur- 


poses. 


Part 3. Juvenile Facilities. 


§ 1438B-525. Juvenile facilities. 


In order to provide any juvenile in a juvenile facility with appropriate 
treatment according to that juvenile’s need, the Department shall be respon- 
sible for the administration of statewide educational, clinical, psychological, 
psychiatric, social, medical, vocational, and recreational services or programs. 
(1998-202, s. 1(b); 2000-137, s. 1(b).) 


Editor’s Note. — For establishment of a facility in Eastern North Carolina, see the 
pilot program for a multifunctional juvenile Editor’s note under § 143b-516. 
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§ 143B-526. Authority to provide necessary medical or 
surgical care. 


The Department may provide any medical and surgical treatment necessary 
to preserve the life and health of juveniles committed to the custody of the 
Department; however, no surgical operation may be performed except as 
authorized in G.S. 148-22.2. (1998-202, s. 1(b); 2000-137, s. 1(b).) 


§ 143B-527. Compensation to juveniles in care. 


A juvenile who has been committed to the Department may be compensated 
for work or participation in training programs at rates approved by the 
Secretary within available funds. The Secretary may provide for a reasonable 
allowance to the juvenile for incidental personal expenses, and any balance of 
the juvenile’s earnings remaining at the time the juvenile is released shall be 
paid to the juvenile or the juvenile’s parent or guardian. The Department may 
accept grants or funds from any source to compensate juveniles under this 
section. (1998-202, s. 1(b); 2000-137, s. 1(b).) 


§ 143B-528. Visits and community activities. 


(a) The Department shall encourage visits by parents or guardians and 
responsible relatives of juveniles committed to the custody of the Department. 

(b) The Department shall develop a program of home visits for juveniles in 
the custody of the Department. The visits shall begin after the juvenile has 
been in the custody of the Department for a period of at least six months. In 
developing the program, the Department shall adopt criteria that promote the 
protection of the public and the best interests of the juvenile. (1998-202, ss. 
1(b), (2)e; 2000-137, s. 1(b).) 


§ 143B-529. Regional detention services. 


The Department is responsible for juvenile detention services, including the 
development of a statewide plan for regional juvenile detention services that 
offer juvenile detention care of sufficient quality to meet State standards to any 
juvenile requiring juvenile detention care within the State in a detention 
facility as follows: 

(1) The Department shall plan with the counties operating a county 
detention facility to provide regional juvenile detention services to 
surrounding counties. The Department has discretion in defining the 
geographical boundaries of the regions based on negotiations with 
affected counties, distances, availability of juvenile detention care 
that meets State standards, and other appropriate factors. 

(2) The Department may plan with any county that has space within its 
county jail system to use the existing space for a county detention 
facility when needed, if the space meets the State standards for a 
detention facility and meets all of the requirements of G.S. 153A-221. 
The use of space within the county jail system shall be constructed to 
ensure that juveniles are not able to converse with, see, or be seen by 
the adult population, and juveniles housed in a space within a county 
jail shall be supervised closely. 

(3) The Department shall plan for and administer regional detention 
facilities. The Department shall carefully plan the location, architec- 
tural design, construction, and administration of a program to meet 
the needs of juveniles in juvenile detention care. The physical facility 
of a regional detention facility shall comply with all applicable State 
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and federal standards. The programs of a regional detention facility 
shall comply with the standards established by the Department. 
(1998-202, ss. 1(b), 2(f); 1998-217, s. 57(3); 2000-137, s. 1(b).) 


§ 143B-530. State subsidy to county detention facilities. 


The Department shall administer a State subsidy program to pay a county 
that provides juvenile detention services and meets State standards a certain 
per diem per juvenile. In general, this per diem should be fifty percent (50%) 
of the total cost of caring for a juvenile from within the county and one hundred 
percent (100%) of the total cost of caring for a juvenile from another county. 
Any county placing a juvenile in a detention facility in another county shall 
pay fifty percent (50%) of the total cost of caring for the juvenile to the 
Department. The Department may vary the exact funding formulas to operate 
within existing State appropriations or other funds that may be available to 
pay for juvenile detention care. (1998-202, ss. 1(b), 2(f); 1998-21 Seo): 
2000-137, s. 1(b).) 


§ 143B-531. Authority for implementation. 


In order to allow for effective implementation of a statewide regional 
approach to juvenile detention, the Department may: 

(1) Release or transfer a juvenile from one detention facility to another 
when necessary to administer the juvenile’s detention appropriately. 

(2) Plan with counties that operate county detention facilities to provide 
regional services and to upgrade physical facilities to contract with 
counties for services and care, and to pay State subsidies to counties 
providing regional juvenile detention services that meet State stan- 
dards. 

(3) Allow the State to reimburse law enforcement officers or other appro- 
priate employees of local government for the costs of transportation of 
a juvenile to and from any juvenile detention facility. 

(4) Seek funding for juvenile detention services from federal sources, and 
accept gifts of funds from public or private sources. (1998-202, ss. 1(b), 
2(f); 1998-217, s. 57(3); 2000-137, s. 1(b).) 


§§ 143B-532 through 143B-534: Reserved for future codification pur- 


poses. 


Part 4. Juvenile Court Services. 


§ 143B-535. Duties and powers of chief court counselors. 


The chief court counselor in each district appointed under G.S. 143B- 
516(b)(15) may: 

(1) Appoint court counselors, secretaries, and other personnel authorized 
by the Department in accordance with the personnel policies adopted 
by the Department. 

(2) Supervise and direct the program of juvenile intake, protective super- 
vision, probation, and post-release supervision within the district. 

(3) Provide in-service training for staff as required by the Department. 

(4) Keep any records and make any reports requested by the Secretary in 
order to provide statewide data and information about juvenile needs 
and services. (1998-202, ss. 1(b), 2(f); 1998-217, s. 57(3); 2000-137, s. 
1(b).) 
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Cross References. — As to the duties of the 
chief court counselor with regard to the devel- 
opment of a plan for a pilot program under 
which participating local school administrative 
units place all students who are on short-term 
out-of-school suspension in alternative learning 
programs, see the (identical) notes regarding 
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Session Laws 2001-178 at §§ 115C-391 and 
143B-516. 

Editor’s Note. — For establishment of a 
pilot program for a multifunctional juvenile 
facility in Eastern North Carolina, see the 
Editor’s note under § 143B-516. 


§ 143B-536. Duties and powers of juvenile court counse- 


lors. 


As the court or the chief court counselor may direct or require, all juvenile 
court counselors shall have the following powers and duties: 
(1) Secure or arrange for any information concerning a case*that the court 
may require before, during, or after the hearing. 
(2) Prepare written reports for the use of the court. © 
(3) Appear and testify at court hearings. | 
(4) Assume custody of a juvenile as authorized by G.S. 7B-1900, or when 


directed by court order. 


(5) Furnish each juvenile on probation or protective supervision and that 
juvenile’s parents, guardian, or custodian with a written statement of 
the juvenile’s conditions of probation or protective supervision, and 
consult with the juvenile’s parents, guardian, or custodian so that 
they may help the juvenile comply with the conditions. . 

(6) Keep informed concerning the conduct and progress of any juvenile on 
probation or under protective supervision through home visits or 
conferences with the parents or guardian and in other ways. 

(7) See that the juvenile complies with the conditions of probation or bring 
to the attention of the court any juvenile who violates the juvenile’s 


probation. 


(8) Make periodic reports to the court concerning the adjustment of any 
juvenile on probation or under court supervision. 

(9) Keep any records of the juvenile’s work as the court may require. 

(10) Account for all funds collected from juveniles. 

(11) Serve necessary court documents pertaining to delinquent and un- 


disciplined juvenile matters. 


(12) Assume custody of juveniles under the jurisdiction of the court when 
necessary for the protection of the public or the juvenile, and when 
necessary to carry out the responsibilities of juvenile court counselors 
under this section and under Chapter 7B of the General Statutes. 

(13) Use reasonable force and restraint necessary to secure custody 
assumed under subdivision (12) of this section. 

(14) Provide supervision for a juvenile transferred to the counselor’s 
supervision from another court or another state, and provide super- 
vision for any juvenile released from an institution operated by the 
Department when requested by the Department to do so. 

(15) Assist in the development of post-release supervision and the super- 


vision of juveniles. 


(16) Screen and evaluate a complaint alleging that a juvenile is delin- 
quent or undisciplined to determine whether the complaint should be 


filed as a petition. 


(17) Have any other duties as the court may direct. 
(18) Have any other duties as the Department may direct. (1998-202, ss. 
1(b), 2(d), 2(e), 2(f); 1998-217, s. 57(3); 2000-137, s. 1(b); 2001-490, s. 


2.41.) 
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Effect of Amendments. — Session Laws _ in subdivision (12), added subdivision (16), re- 
2001-490, s. 2.41, effective June 30, 2001, in- designated former subdivision (16) as present 
serted “juvenile” preceding “court counselors” subdivision (17), and added subdivision (18). 


§8§ 143B-537 through 143B-539: Reserved for future codification pur- 


poses. 


Part 5. Comprehensive Juvenile Delinquency and Substance 
Abuse Prevention Plan. 


§ 143B-540. Comprehensive Juvenile Delinquency and 
Substance Abuse Prevention Plan. 


(a) The Department shall implement the comprehensive juvenile delin- 
quency and substance abuse prevention plan developed by the Office of 
Juvenile Justice and shall coordinate with County Councils for implementa- 
tion of a continuum of services and programs at the community level. 

The Department shall ensure that localities are informed about best 
practices in juvenile delinquency and substance abuse prevention. 

(b) The plan shall contain the following: 

(1) Identification of the risk factors at the developmental stages of a 
juvenile’s life that may result in delinquent behavior. 

(2) Identification of the protective factors that families, schools, commu- 
nities, and the State must support to reduce the risk of juvenile 
delinquency. 

(3) Programmatic concepts that are effective in preventing juvenile delin- 
quency and substance abuse and that should be made available as 
basic services in the communities, including: 

a. Early intervention programs and services. 

b. In-home training and community-based family counseling and 
parent training. 

c. Adolescent and family substance abuse prevention services, includ- 
ing alcohol abuse prevention services, and substance abuse edu- 
cation. 

d. Programs and activities offered before and after school hours. 

e. Life and social skills training programs. 

f. Classes or seminars that teach conflict resolution, problem solving, 
and anger management. 

g. Services that provide personal advocacy, including mentoring re- 
lationships, tutors, or other caring adult programs. 

(c) The Department shall cooperate with all other affected State agencies 
and entities in implementing this section. (1998-202, s. 1(b); 2000-137, s. 1(b).) 


Editor’s Note. — For establishment of a _ facility in Eastern North Carolina, see the 
pilot program for a multifunctional juvenile Editor’s note under § 143B-516. 


§§ 143B-541, 143B-542: Reserved for future codification purposes. 
Part 6. Juvenile Crime Prevention Councils. 


§ 143B-543. Legislative intent. 


It is the intent of the General Assembly to prevent juveniles who are at risk 
from becoming delinquent. The primary intent of this Part is to develop 
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community-based alternatives to youth development centers and to provide 
community-based delinquency and substance abuse prevention strategies and 
programs. Additionally, it is the intent of the General Assembly to provide 
noninstitutional dispositional alternatives that will protect the community 
and the juveniles. 3 

These programs and services shall be planned and organized at the commu- 
nity level and developed in partnership with the State. These planning efforts 
shall include appropriate representation from local government, local public 
and private agencies serving juveniles and their families, local business 
leaders, citizens with an interest in youth problems, youth representatives, 
and others as may be appropriate in a particular community. The planning: 
bodies at the local level shall be the Juvenile Crime Prevention Councils. 
(1998-202, s. 1(b); 2000-137, s. 1(b); 2001-95, s. 5.) 


Effect of Amendments. — Session Laws schools” in the first paragraph of the subsec- 
2001-95, s. 5, effective May 18, 2001, substi- tion. 
tuted “youth development centers” for “training 


§ 143B-544. Creation; method of appointment; member- 
ship; chair and vice-chair. 


(a) As a prerequisite for a county receiving funding for juvenile court 
services and delinquency prevention programs, the board of commissioners of 
a county shall appoint a Juvenile Crime Prevention Council. Each County 
Council is a continuation of the corresponding Council created under G.S. 
147-33.61. The County Council shall consist of not more than 26 members and 
should include, if possible, the following: 

(1) The local school superintendent, or that person’s designee; 

(2) A chief of police in the county; 

(3) The local sheriff, or that person’s designee; 

(4) The district attorney, or that person’s designee; 

(5) The chief court counselor, or that person’s designee; 

(6) The director of the area mental health, developmental disabilities, and 
substance abuse authority, or that person’s designee; 

(7) The director of the county department of social services, or consoli- 
dated human services agency, or that person’s designee; 

(8) The county manager, or that person’s designee; 

(9) A substance abuse professional; 

(10) A member of the faith community; 

(11) A county commissioner; 

(12) Two persons under the age of 18 years, one of whom is a member of 
the State Youth Council; 

(13) Ajuvenile defense attorney; 

(14) The chief district court judge, or a judge designated by the chief 
district court judge; 

(15) A member of the business community; 

(16) The local health director, or that person’s designee; 

(17) A representative from the United Way or other nonprofit agency; 

(18) A representative of a local parks and recreation program; and 

(19) Up to seven members of the public to be appointed by the board of 
commissioners of a county. 

The board of commissioners of a county shall modify the County Council’s 
membership as necessary to ensure that the members reflect the racial and 
socioeconomic diversity of the community and to minimize potential conflicts of 
interest by members. 
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(b) Two or more counties may establish a multicounty Juvenile Crime 
Prevention Council under subsection (a) of this section. The membership shall 
be representative of each participating county. 

(c) The members of the County Council shall elect annually the chair and 
vice-chair. (1998-202, s. 1(b); 2000-137, s. 1(b); 2001-199, s. 1.) 


Effect of Amendments. — Session Laws last sentence of subsection (a); and rewrote 
2001-199, s. 1, effective June 13, 2001, substi- subdivision (a)(12), which had read “A person 
tuted “26 members” for “25 members” in the under the age of 21.” 


§ 143B-545. Terms of appointment. 


Each member of a County Council shall serve for a term of two years, except 
for initial terms as provided in this section. Each member’s term is a 
continuation of that member’s term under G.S. 147-33.62. Members may be 
reappointed. The initial terms of appointment began January 1, 1999. In order 
to provide for staggered terms, persons appointed for the positions designated 
in subdivisions (9), (10), (12), (15), (17), and (18) of G.S. 143B-544(a) were 
appointed for an initial term ending on June 30, 2000. The initial term of the 
second member added to each County Council pursuant to G.S. 143B- 
544(a)(12) shall begin on July 1, 2001, and end on June 30, 2002. After the 
initial terms, persons appointed for the positions designated in subdivisions 
(9), (10), (12), (15), (17), and (18) of G.S. 143B-544(a) shall be appointed for 
two-year terms, beginning on July 1. All other persons appointed to the Council 
were appointed for an initial term ending on June 30, 2001, and, after those 
initial terms, persons shall be appointed for two-year terms beginning on July 
1. (1998-202, s. 1(b); 1999-423, s. 15; 2000-137, s. 1(b); 2001-199, s. 2.) 


Editor’s Note. — Section 147-33.62, re- 2001-199, s. 2, effective June 13, 2001, inserted 
ferred to above, was repealed by Session Laws _ the sixth sentence, relating to the initial term 
2000-137, which enacted this article. of the second member added to each County 

Effect of Amendments. — Session Laws Council. 


§ 143B-546. Vacancies; removal. 


Appointments to fill vacancies shall be for the remainder of the former 
member’s term. 

Members shall be removed only for malfeasance or nonfeasance as deter- 
ates by the board of county commissioners. (1998-202, s. 1(b); 2000-137, s. 
1(b). 


§ 143B-547. Meetings; quorum. 


County Councils shall meet at least bimonthly, or more often if a meeting is 
called by the chair. 

A majority of members constitutes a quorum. (1998-202, s. 1(b); 1999-423, s. 
16; 2000-137, s. 1(b).) 


§ 1438B-548. Compensation of members. 


Members of County Councils shall receive no compensation but may receive 
a per diem in an amount established by the board of county commissioners. 
(1998-202, s. 1(b); 2000-137, s. 1(b).) 


§ 143B-549. Powers and duties. 


(a) Each County Council shall review annually the needs of juveniles in the 
county who are at risk of delinquency or who have been adjudicated undisci- 
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plined or delinquent and the resources available to address those needs. The 
Council shall develop and advertise a request for proposal process and submit 
a written plan of action for the expenditure of juvenile sanction and prevention 
funds to the board of county commissioners for its approval. Upon the county’s 
authorization, the plan shall be submitted to the Department for final approval 
and subsequent implementation. 

(b) Each County Council shall ensure that appropriate intermediate dispo- 
sitional options are available and shall prioritize funding for dispositions of 
intermediate and community-level sanctions for court-adjudicated juveniles ~ 
under minimum standards adopted by the Department. 

(c) On an ongoing basis, each County Council shall: 

(1) Assess the needs of juveniles in the community, evaluate the adequacy 
of resources available to meet those needs, and develop or propose 
ways to address unmet needs. 

(2) Evaluate the performance of juvenile services and programs in the 
community. The Council shall evaluate each funded program as a 
condition of continued funding. 

(3) Increase public awareness of the causes of delinquency and of strate- 
gies to reduce the problem. 

(4) Develop strategies to intervene and appropriately respond to and treat 
the needs of juveniles at risk of delinquency through appropriate risk 
assessment instruments. 

(5) Provide funds for services for treatment, counseling, or rehabilitation 
for juveniles and their families. These services may include court- 
ordered parenting responsibility classes. 

(6) Plan for the establishment of a permanent funding stream for delin- 
quency prevention services. 

(d) The Councils may examine the benefits of joint program development 
me counties within the same judicial district. (1998-202, s. 1(b); 2000-137, 
Sia. 


§ 143B-550. Funding for programs. 


(a) Annually, the Department shall develop and implement a funding 
mechanism for programs that meet the standards developed under this Part. 
The Department shall ensure that the guidelines for the State and local 
partnership’s funding process include the following requirements: 

(1) Fund effective programs. — The Department shall fund programs that 
it determines to be effective in preventing delinquency and recidivism. 
Programs that have proven to be ineffective shall not be funded. 

(2) Use a formula for the distribution of funds. — A funding formula shall 
be developed that ensures that even the smallest counties will be able 
to provide the basic prevention and alternative services to juveniles in 
their communities. 

(3) Allow and encourage local flexibility. — A vital component of the State 
and local partnership established by this section is local flexibility to 
determine how best to allocate prevention and alternative funds. 

(4) Combine resources. — Counties shall be allowed and encouraged to 
combine resources and services. 

(b) The Department shall adopt rules to implement this section. The 
Department shall provide technical assistance to County Councils and shall 
require them to evaluate all State-funded programs and services on an ongoing 
and regular basis. (1998-202, s. 1(b); 2000-137, s. 1(b).) 


§§ 143B-551 through 143B-555: Reserved for future codification pur- 


poses. 
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Part 7. State Advisory Council on Juvenile Justice and 
Delinquency Prevention. 


§ 143B-556. Creation of Council; purpose; members; du- 
ties. 


(a) There is created the State Advisory Council on Juvenile Justice and 
Delinquency Prevention. The State Council shall be located within the Depart- 
ment for organizational, budgetary, and administrative purposes. 

(b) The purpose of the State Council is to review and advise the Department 
in the development of a comprehensive interagency plan to reduce juvenile 
delinquency and substance abuse and to coordinate efforts among State 
agencies providing services and supervision to juveniles who are at risk of 
delinquency and for juveniles who have been adjudicated of delinquent and 
undisciplined behavior. 

(c) The State Council shall consist of 23 members as follows: 

(1) The Governor shall appoint six persons, one of whom is a private 
citizen who has demonstrated an interest in and commitment to 
juvenile justice issues; and one of whom is a person under the age of 

18 years that is a member of the State Youth Council. 

(2) The Chief Justice of the Supreme Court shall appoint five persons, one 
of whom is a person under the age of 18 years. 

(3) The following persons, or their designees, shall serve ex officio: 

. The Governor. 
. The Chief Justice of the Supreme Court. 
The President Pro Tempore of the Senate. 
. The Speaker of the House of Representatives. 
. The Director of the Administrative Office of the Courts. 
The Superintendent of Public Instruction. 
The Secretary of Administration. 
The Secretary of Health and Human Services. 
The Secretary of Correction. 
The Secretary of Crime Control and Public Safety. 
. The President of The University of North Carolina. 
. The Attorney General. 

(d) Initial members, other than ex officio members, who were appointed 
under former G.S. 147-33.70 and whose terms began January 1, 1999, shall 
serve for terms as follows: 

(1) Three members appointed by the Governor shall serve for terms of two 
years and two members for terms of three years. 

(2) Two members appointed by the Chief Justice of the Supreme Court 

_ shall serve for terms of two years and two members for terms of three 
years. 

The initial members who are under the age of 18 years shall serve for terms 
of one year, beginning on January 1, 2002. Thereafter, members, other than ex 
officio members, shall serve for two-year terms. There is no prohibition against 
initial members being reappointed. 

(e) The Governor and Chief Justice of the Supreme Court shall serve as 
cochairs of the State Council. 

(f) A vacancy on the State Council resulting from the resignation of a 
member or otherwise shall be filled in the same manner in which the original 
appointment was made, and the term shall be for the balance of the unexpired 
term. 

(g) State Council members shall receive no salary as a result of serving on 
the Council but shall receive per diem, subsistence, and travel expenses in 
accordance with G.S. 120-3.1, 188-5, and 138-6, as applicable. 


or ie ho BO OD 
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§143B-557 


(h) Members may be removed in accordance with G.S. 143B-13 as if that 


section applied to this Article. 


(i) The chairs shall convene the Council. Meetings shall be held as often as 
necessary but not less than four times a year. 

(j) A majority of the members of the Council shall constitute a quorum for 
the transaction of business. The affirmative vote of a majority of the members 
present at meetings of the Council is necessary for action to be taken by the 
Council. (1998-202, s. 1(b); 2000-137, s. 1(b); 2001-199, s. 3.) 


Effect of Amendments. — Session Laws 
2001-199, s. 3, effective June 13, 2001, substi- 
tuted “23 members” for “20 members” in sub- 
section (c); in subdivision (c)(1), substituted 
“six” for “five” preceding persons, and added 
“and one of whom is a person under the age of 


Council” at the end thereof; substituted “five 
persons, one of whom is a person under the age 
of 18 years” for “four persons” at the end of 
subdivision (c)(2); added subdivision (c)(3)L; 
and added the first sentence of the second 
paragraph of subsection (d). 


18 years that is a member of the State Youth 


§ 148B-557. Powers and duties of the Council. 


The State Council shall have the following powers and duties: 

(1) Advise the Department in the review of the State’s juvenile justice 
planning, the development of the community juvenile justice councils, 
and the development of a formula for the distribution of funds to 
Juvenile Crime Prevention Councils. 

(2) Advise all State agencies serving juveniles for the purpose of develop- 
ing a consistent philosophy with regard to providing services to 
juveniles and promoting collaboration and the efficient and effective 
delivery of services to juveniles and families through State, local, and 
district programs and fully address problems of collaboration across 
State agencies with the goal of serving juveniles. 

(3) Review and comment on juvenile justice, delinquency prevention, and 
juvenile services grant applications prepared for submission under 
any federal grant program by any governmental entity of the State. 

(4) Review the juvenile justice system’s operation and prioritization of 
funding needs. 

(5) Review the progress and accomplishment of State and local juvenile 
justice, delinquency prevention, and juvenile services projects. 

(6) Develop recommendations concerning the establishment of priorities 
and needed improvements with respect to juvenile justice, delin- 
quency prevention, and juvenile services and report its recommenda- 
tions to the General Assembly on or before March 1 each year. 

(7) Review and comment on the proposed budget for the Department. 
(1998-202, s. 1(b); 2000-137, s. 1(b).) 
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Chapter 144. 
State Flag, Motto and Colors. 


Sec. Sec. 
144-1. State flag. 144-4. Flags to be displayed at county court- 
144-2. State motto. houses. 
144-3. Flags to be displayed on public build- 144-5. Flags to conform to law. 

ings and institutions. 144-6. State colors. 


§ 144-1. State flag. 


The flag of North Carolina shall consist of a blue union, containing in the 
center thereof a white star with the letter “N” in gilt on the left and the letter 
“C” in gilt on the right of said star, the circle containing the same to be one 
third the width of said union. The fly of the flag shall consist of two equally 
proportioned bars, the upper bar to be red, the lower bar to be white; the length 
of the bars horizontally shall be equal to the perpendicular length of the union, 
and the total length of the flag shall be one half more than its width. Above the 
star in the center of the union there shall be a gilt scroll in semicircular form, 
containing in black letters this inscription: “May 20th 1775” and below the star 
there shall be a similar scroll containing in black letters the inscription: “April 
12th 1776”. (1885, c. 291; Rev., s. 5321; C.S., s. 7535; 1991, c. 361, s: 1.) 


§ 144-2. State motto. 


The words “esse quam videri” are hereby adopted as the motto of this State, 
and as such shall be engraved on the great seal of North Carolina and likewise 
at the foot of the coat of arms of the State as a part thereof. On the coat of arms, 
in addition to the motto, at the bottom, there shall be inscribed at the top the 
words, “May 20th, 1775.” (1893, c. 145; Rev., s. 5320; C.S., s. 7536.) 


§ 144-3. Flags to be displayed on public buildings and 
institutions. 


The board of trustees or managers of the several State institutions and 
public buildings shall provide a North Carolina flag, of such dimensions and 
material as they may deem best, and the same shall be displayed from a staff 
upon the top of each and every such building, at all times except during 
inclement weather, and upon the death of any State officer or any prominent 
citizen the flag shall be put at half-mast until the burial of such person has 
taken place. (1907, c. 838, s. 2; C.S., s. 7537.) 


§ 144-4. Flags to be displayed at county courthouses. 


The boards of county commissioners of the several counties in this State 
shall likewise authorize the procuring of a North Carolina flag, to be displayed 
either on a staff upon the top or draped behind the judge’s stand, in each and 
every courthouse in the State, and the State flag shall be displayed at each and 
every term of court held, and on such other public occasions as the commis- 
sioners may deem proper. (1907, c. 838, s. 3; C.S., s. 7538.) 


§ 144-5. Flags to conform to law. 


No State flag shall be allowed in or over any building here mentioned unless 
such flag conforms to the description of the State flag contained in this chapter. 
IOTNC{838, 824) Cbs 1080.) 
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§ 144-6. State colors. 


Red and blue, of shades as adopted and appearing in the North Carolina 
State flag and the American flag, shall be, and hereby are, declared to be the 
official State colors for the State of North Carolina. 

The use of such official State colors on ribbons attached to State documents 
with the great seal and/or seals of State departments is permissive and 
discretionary but not directory. (1945, c. 878.) 
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Chapter 145. 


State Flower, Bird, Tree, Shell, Mammal, Fish, Insect, 
Stone, Reptile and Rock, Beverage, Historial Boat, 
Language, Dog, Military Academy, Tartan, Watermelon 
Festival and Other Official Adoptions. 


. State flower. 

. State bird. 

. State tree. 

. State shell. 

. State mammal. 

. State saltwater fish. 
. State insect. 

. State stone. 

145-9. State reptile. 
145-10. State rock. 


§ 145-1. State flower. 


Sec. 

145-10.1. State beverage. 

145-11. State historical boat. 

145-12. State language. 

145-13. The State dog. 

145-14. The State Military Academy. 
145-15. State tartan. 

145-16. State Watermelon Festivals. 
145-17. State vegetable. 

145-18. State fruit and State berries. 


The dogwood is hereby adopted as the official flower of the State of North 


Carolina. (1941, c. 289.) 


Editor’s Note. — Session Laws 1999-237, s. 
27.22, directs the Department of Transporta- 
tion, in consultation with the United States 
Forest Service and the Forest Resources Divi- 
sion of the North Carolina Department of En- 
vironment and Natural Resources, to develop 
and implement a plan to plant the State tree 
and State flower along the State’s roads and 
highways and, to the fullest extent possible, use 
inmates of the Department of Correction to 
plant and maintain the trees. The Department 
is to submit the plan by October 1, 1999, and 
begin implementation by January 1, 2000. 


§ 145-2. State bird. 


Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
of 1999". ” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


The cardinal is hereby declared to be the official State bird of North 


Carolina. (19438, c. 595.) 


§ 145-3. State tree. 


The pine is hereby adopted as the official State tree of the State of North 


Carolina. (1968, c. 41.) 


Editor’s Note. — Session Laws 1999-237, s. 
27.22, directs the Department of Transporta- 
tion, in consultation with the United States 
Forest Service and the Forest Resources Divi- 
sion of the North Carolina Department of En- 
vironment and Natural Resources, to develop 
and implement a plan to plant the State tree 
and State flower along the State’s roads and 
highways and, to the fullest extent possible, use 
inmates of the Department of Correction to 


plant and maintain the trees. The Department 
is to submit the plan by October 1, 1999, and 
begin implementation by January 1, 2000. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 
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Session Laws 1999-287, s. 1.1 provides: “This Session Laws 1999-237, s. 30.4 contains a 
act shall be known as the ‘Current Operations — severability clause. 
and Capital Improvement Appropriations Act 
of [9997 


§ 145-4. State shell. 

The Scotch bonnet is hereby adopted as the official State shell of the State of 
North Carolina. (1965, c. 681.) 
§ 145-5. State mammal. 

The gray squirrel (Sciurus carolinensis) is hereby adopted as the official 
State mammal of the State of North Carolina. (1969, c. 1207.) 
§ 145-6. State saltwater fish. 


The channel bass (red drum) is hereby adopted as the official State saltwater 
fish of the State of North Carolina. (1971, c. 274.) 


§ 145-7. State insect. 

The honeybee is hereby adopted as the official State insect of the State of 
North Carolina. (1978, c. 55.) 
§ 145-8. State stone. 


The emerald is hereby adopted as the official State precious stone of the 
State of North Carolina. (1973, c. 136, s. 1.) 


§ 145-9. State reptile. 


The turtle is adopted as the official State reptile of the State of North 
Carolina, and the eastern box turtle is designated as the emblem representing 
the turtles inhabiting North Carolina. (1979, c. 154, s. 1.) 


§ 145-10. State rock. 


Granite is adopted as the official State rock of the State of North Carolina. 
(1979, c. 906, s. 1.) 


§ 145-10.1. State beverage. 


Milk is hereby adopted as the official State beverage of the State of North 
Carolina. (1987, c. 347, s. 1.) 


§ 145-11. State historical boat. 


The Shad Boat is adopted as the official State historical boat of the State of 
North Carolina. (1987, c. 366, § 1.) 


§ 145-12. State language. 
(a) Purpose. — English is the common language of the people of the United 


States of America and the State of North Carolina. This section is intended to 
preserve, protect and strengthen the English language, and not to supersede 
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any of the rights guaranteed to the people by the Constitution of the United 
States or the Constitution of North Carolina. 

(b) English as the Official Language of North Carolina. — English is the 
official language of the State of North Carolina. 

wo) expired. (195 /.¢, 480, g. 1c. 877.38, 11.) 


Legal Periodicals. — For comment, “Lan- Only Law in the Public and Private Sector,” see 
guage Rights and the Legal Status of English- 20 N.C. Cent. L.J. 65 (1992). 


§ 145-13. The State dog. 


The Plott Hound is adopted as the official dog of the State of North Carolina. 
(1989, ¢:'773, s. 1.) 


§ 145-14. The State Military Academy. 


Oak Ridge Military Academy, in Oak Ridge, North Carolina, as long as it 
remains a military academy is adopted as the official military academy of the 
State of North Carolina. (1991, c. 728, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 728, of the General Assembly to establish a new 
s. 2 provides: “It is the intent of the General State agency or educational institution or qual- 
Assembly to give Oak Ridge Military Academy _ ify Oak Ridge Military Academy for State funds 
an honorary designation as the official military and this act confers no liability on the State.” 
academy of North Carolina. It is not the intent 


§ 145-15. State tartan. 


The Carolina Tartan is adopted as the official tartan of the State of North 
Carolina. (1991, c. 85, s. 1.) 


§ 145-16. State Watermelon Festivals. 


(a) The Hertford County Watermelon Festival is adopted as the official 
Northeastern North Carolina Watermelon Festival. The Hertford County 
Watermelon Festival shall be observed annually during the last four days of 
the first week in August. 

(b) The Fair Bluff Watermelon Festival in Columbus County is adopted as 
the official Southeastern North Carolina Watermelon Festival. The Fair Bluff 
Watermelon Festival shall be observed annually during mid-July. 

(c) Nothing in this act shall be construed to obligate the General Assembly 
to appropriate funds to implement the provisions of this act. 

(d) Nothing in this act shall be construed to obligate Hertford County or 
Columbus County to expend funds for the purposes of this act. (1993, c. 212, s. 
ify. 


§ 145-17. State vegetable. | 

The sweet potato is adopted as the official vegetable of the State of North 
Carolina. (1995, c. 521, s. 3.) 
§ 145-18. State fruit and State berries. 

(a) The official fruit of the State of North Carolina is the Scuppernong grape 


(Vitis genus). 
(b) The official red berry of the State is the strawberry (Fragaria genus). 
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§145-18 


(c) The official blue berry of the State is the blueberry (Vaccinium genus). 


(2001-488, s. 1.) 


Editor’s Note. — Session Laws 2001-488, s. 
2, makes this section effective December 16, 
2001. 

The preamble to Session Laws 2001-488, 
provides: 

“PART I. NORTH CAROLINA’S HERITAGE 
OF FARMING. 

“Whereas, North Carolina’s economy origi- 
nated and developed as an agrarian economy 
with a cornucopia of fruits and vegetables; and 

“Whereas, the State takes great pride in its 
rich heritage of farming; and 

“Whereas, there are still many families who 
base their livelihood in farming and who are 
continuing the North Carolina tradition of pro- 
ducing goods from our land; and 

“Whereas, one of the main sources of agricul- 
tural production in the State is the production 
of fruits and berries of several varieties; and 

“PART II. THE SCUPPERNONG GRAPE. 

“Whereas, North Carolina is the home of our 


nation’s first cultivated grape, the 
Scuppernong; and 
“Whereas, the Scuppernong grape was 


named after the Scuppernong River in North 
Carolina; and 

“Whereas, British explorers in 1584 and 1585 
reported to Queen Elizabeth and Sir Walter 
Raleigh that the barrier islands of what is now, 
in part, Roanoke Island were full of grapes and 
that the soil of the land was ‘so abounding with 
sweet trees that bring rich and most pleasant 
gummes, grapes of such greatness, yet wild, as 
France, Spain, nor Italy hath not greater ...’; 
and 


“Whereas, Sir Walter Raleigh’s colony discov- 
ered the famous Scuppernong ‘Mother Vine- 
yard’ on Roanoke Island, a vine that is now over 
400 years old and has a trunk over two feet 
thick; and 

“Whereas, the State toast, penned in 1904, 
references North Carolina as the land ‘[w]here 
the scuppernong perfumes the breeze at night,’; 
and 

“PART III. THE STRAWBERRY AND THE 
BLUEBERRY. 

“Whereas, there are over 1,700 acres of 
strawberries and over 3,600 acres of blueber- 
ries harvested in North Carolina each year; and 

“Whereas, in 2000, strawberry growers in the 
State produced 23,000,000 pounds of strawber- 
ries, yielding $17,325,000 in revenues; and 

“Whereas, in 2000, blueberry growers in the 
State produced 17,500,000 pounds of blueber- 
ries, resulting in an increase in the State’s 
economy of over $18,000,000 in revenues; and 

“Whereas, these delicious berries are a good 
source of vitamins, a number of life-sustaining 
minerals, and dietary fiber; 

“Whereas, the blueberry is an antioxidant, 
which has been proven to reduce cholesterol 
and lower the risk of heart disease; and 

“Whereas, each year the Town of Chadbourn 
in Columbus County hosts the North Carolina 
Strawberry Festival, which is one of the most 
celebrated traditions in the State; and 

“Whereas, the State of North Carolina does 
not have an official fruit nor an official berry; 
Now, therefore,” 
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Chapter 146. 


State Lands. 


SUBCHAPTER I. UNALLOCATED STATE 


LANDS. 
Article 1. 
General Provisions. 

Sec. 

146-1. Intent of Subchapter. 

146-2. Department of Administration given 
control of certain State lands; gen- 
eral powers. 

Article 2. 
Dispositions. 

146-3. What lands may be sold. 

146-4. Sales of certain lands; procedure; deeds; 
disposition of proceeds. 

146-5. Reservation to the State. 

146-6. Title to land raised from navigable wa- 


ter. 

146-6.1. [Repealed.] 

146-7. Sale of timber rights; procedure; instru- 
ments conveying rights; disposi- 
tion of proceeds. 

146-8. Disposition of mineral deposits in State 
lands under water. 

146-9. Disposition of mineral deposits in State 

lands not under water. 

Leases. 

Easements, rights-of-way, etc. 

Easements in lands covered by water. 

Erection of piers on State lakes re- 

stricted. 

Proceeds of dispositions of certain 

State lands. 
146-14.1. Natural Resources Easement Fund. 
146-15. Definition of net proceeds. 


Article 3. 


Discovery and Reclamation. 


146-10. 
146-11. 
146-12. 
146-13. 


146-14. 


146-16. Department of Administration to su- 
pervise. 

146-17. Mapping and discovery agreements. 

146-17.1. Rewards; reclamation of certain 
State lands; wrongful removal of 
timber from State lands. 


Article 4. 
Miscellaneous Provisions. 


146-18. Recreational use of State lakes regu- 
lated. 

146-19. Fishing license fees for nonresidents of 
counties in which State lakes are 
situated. 


Sec. 

146-20. Forfeiture for failure to register deeds. 

146-20.1. Conveyance of certain marshlands 
validated; public trust rights re- 
served. 


SUBCHAPTER IT. ALLOCATED STATE 
LANDS. 


Article 5. 
General Provisions. 


146-21. Intent of Subchapter. 


Article 6. 
Acquisitions. 


146-22. All acquisitions to be made by Depart- 
ment of Administration. 

146-22.1. Acquisition of property. 

146-22.2. Appraisal of property to be acquired 
by State. 

146-23. Agency must file statement of needs; 
Department must investigate. 

146-23.1. Buildings having historic, architec- 
tural or cultural significance. 

146-24. Procedure for purchase or condemna- 
tion. 

146-24.1. The power of eminent domain. 

146-25. Leases and rentals. 

146-25.1. Proposals to be secured for leases. 

146-26. Donations and devises to State. 

146-26.1. Relocation assistance. 


Article 7. 
Dispositions. 


146-27. The role of the Department of Admin- 
istration in sales, leases, and rent- 
als. 

146-28. Agency must file application with De- 
partment; Department must in- 
vestigate. 

146-29. Procedure for sale, lease, or rental. 

146-29.1. Lease or sale of real property for less 
than fair market value. 

146-29.2. Lease provisions for communications 
towers. 

146-30. Application of net proceeds. 


Article 8. 
Miscellaneous Provisions. 


146-31. Right of appeal to Governor and Coun- 
cil of State. 
146-32. Exemptions as to leases, etc. 
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Sec. 

146-33. State agencies to locate and mark 
boundaries of lands. 

146-34. Agencies may establish agreed bound- 
aries. 

146-35. Severance approval delegation. 

146-36. Acquisitions for and conveyances to 
federal government. 


SUBCHAPTER III. ENTRIES AND GRANTS. 


Article 9. 
General Provisions. 


146-37. 
146-38. 
146-39. 


Intent of Subchapter. 
Pending entries. 
Void grants; not color of title. 


Article 10. 
Surveys. 


146-40. 
146-41. 
146-42. 


Record of surveys to be kept. 

Former surveys recorded. 

What record must show; received as 
evidence. 


Article 11. 
Grants. 


146-43. Cutting timber on land before obtain- 
ing a grant. 

Card index system for grants. 

Grant of Moore’s Creek Battlefield au- 


thorized. 


146-44. 
146-45. 


Article 12. 
Correction of Grants. 


146-46. 
146-47. 


When grants may issue. 

Change of county line before grant 
issued or registered. 

Entries in wrong county. 

Errors in surveys of plots corrected. 

Resurvey of lands to correct grants. 

Lost seal replaced. 

Errors in grants corrected. 

Irregular entries validated. 

Grant signed by deputy Secretary of 
State validated. 

Registration of grants. 

Time for registering grants extended. 

Time for registering grants and other 
instruments extended. 

Time for registering grants further ex- 
tended. 

Time for registering grants or copies 
extended. 

Further extension of time for register- 
ing grants or copies for two years 
from January 1, 1947. 


146-48. 
146-49. 
146-50. 
146-51. 
146-52. 
146-53. 
146-54. 


146-55. 
146-56. 
146-57. 
146-58. 
146-59. 


146-60. 


Sec. , 

146-60.1. Further extension of time for regis- 
tering grants or copies for four 
years from January 1, 1977. 


Article 13. 
Grants Vacated. 


146-61. 
146-62. 


Civil action to vacate grant. 
Judgment recorded in Secretary of 
State’s office. 


146-63. Action by State to vacate grants. 


SUBCHAPTER IV. MIS- 
CELLANEOUS. 


Article 14. 
General Provisions. 


Definitions. 

Exemptions from Chapter. 

Voidability of transactions contrary to 
Chapter. 

Governor to employ persons. 

Statutes of limitation. 

Service on State in land actions. 

Institution of land actions by the 
State. 


146-64. 
146-65. 
146-66. 


146-67. 
146-68. 
146-69. 
146-70. 


Article 15. 
State Land Fund. 


146-71. 
146-72. 
146-73. 


State Land Fund created. 
Purpose. 
Administration. 


Article 16. 
Form of Conveyances. 


146-74. 
146-75. 
146-76. 


Approval of conveyances. 

Execution; signature; attestation; seal. 

Exclusive method of conveying State 
lands. 

Admission to registration in counties. 

Validation of conveyances of state- 
owned lands. 


146-77. 
146-78. 


Article 17. 
Title in State. 


146-79. 
146-80. 
146-81. 
146-82. 


Title presumed in the State; tax titles. 

Statute of limitations. 

Title to lands sold for taxes. 

Protection of interest in lands sold for 
taxes. 


Article 18. 
Miscellaneous. 


146-83. Vested rights protected. 
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SUBCHAPTER I. UNALLOCATED STATE LANDS. 


ARTICLE 1. 


General Provisions. 


§ 146-1. Intent of Subchapter. 


(a) Itis the purpose and intent of this Subchapter to vest in the Department 
of Administration, subject to rules and regulations adopted by the Governor 
and approved by the Council of State as hereinafter provided, responsibility for 
the management, control and disposition of all vacant and unappropriated 
lands, swamplands, lands acquired by the State by virtue of being sold for 
taxes, and submerged lands, title to which is vested in the State or in any State 
agency, to be exercised subject to the provisions of this Subchapter. 

(b) Further, it is the intent of this Subchapter to establish within the 
Department, a method for obtaining easements for State-owned lands covered 
by navigable waters that includes compensation, recognizes the common law 
rights of riparian or littoral property owners, and balances those rights with 
the State’s obligation to protect public trust rights for all of its citizens. The 
North Carolina General Assembly finds that the State is unable to provide the 
necessary access for its citizens to exercise public trust rights and, therefore, 
recognizes the role that publicly and privately owned piers, docks, wharves, 
marinas, and other structures located in or over State-owned lands covered by 
navigable waters generally serve in furthering public trust purposes including: 

(1) Providing citizens with access and ability to exercise public trust 
boating, fishing, and swimming activities; 

(2) Enhancing the value of appurtenant upland property values with the 
resulting increased collection of ad valorem taxes; 

(3) Enhancing tourism which is essential to the economy of the State and, 
in particular, to the coastal counties; and 

(4) Increasing local participation in boating and fishing activities with the 
resulting increase in taxes paid for fuel, fishing tackle, boat equip- 
ment, and imported boats and motors which taxes contribute to the 
sound economy of the State, and some of which are paid into the 
federal Wallop-Breaux Fund for redistribution to the State for water 
resource enhancements and water access improvements. 

(c) Nothing in this Subchapter shall apply to a privately owned lake or any 
hydroelectric reservoir licensed by the Federal Energy Regulatory Commis- 
sion. 

(d) Nothing in this Subchapter shall be construed to limit or expand the full 
exercise of common law riparian or littoral rights. (1959, c. 683, s. 1; 1995, c. 
TALC a 


Editor’s Note. — Session Laws 1995, c. 529, 
s. 5, provides in part that nothing in the act 
shall require the adoption of rules to implement 
the provisions therein, and further provides 
that authorization established under the act 
applies only to the Department of Administra- 
tion and shall not be used by any other agency 
to administer or regulate activities affecting 
the public trust. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 


Session Laws 2001-424, s. 33.12, provides: 
“The Department of Juvenile Justice and De- 
linquency Prevention shall harvest and sell a 
portion of the timber on the real property at 
Samarkand Youth Academy. Notwithstanding 
Chapter 146 of the General Statutes, G.S. 66- 
58, and any other provision of law, the net 
proceeds derived from the sale of the timber in 
an amount not to exceed two hundred fifty 
thousand dollars ($250,000) shall be deposited 
with the State Treasurer in a capital improve- 
ment and repair and renovation account to the 
credit of the Department of Juvenile Justice 
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and Delinquency Prevention. The Department 
shall use the funds for major repair to the 
streets and parking lots at the Samarkand 
Youth Academy and for additional street light- 
ing and repairs of buildings at the Academy. 
“The remainder of the net proceeds from the 
sale of the timber at Samarkand Youth Acad- 
emy, if any, shall revert to the General Fund.” 
Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
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the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Legal Periodicals. — For article, “Estua- 
rine Land of North Carolina: Legal Aspect of 
Ownership, Use and Control,” see 46 N.C.L. 
Rev. 779 (1968). 

For article, “Public Rights and Coastal Zone 
Management,” see 51 N.C.L. Rev. 1 (1972). 


CASE NOTES 


Stated in West v. Slick, 313 N.C. 33, 326 
S.E.2d 601 (1985). 
Cited in Roberson v. Dale, 464 F. Supp. 680 


(M.D.N.C. 1979); Gwathmey v. State ex rel. 
Dep't of Env’t, Health & Natural Resources, 
342 N.C. 287, 464 S.E.2d 674 (1995). 


§ 146-2. Department of Administration given control of 
certain State lands; general powers. 


The power to manage, control, and dispose of the vacant and unappropriated 
lands, swamplands, lands acquired by the State by virtue of being sold for 
taxes, and submerged lands is hereby vested in the Department of Adminis- 
tration, subject to rules and regulations adopted by the Governor and approved 
by the Council of State, and subject to the provisions of this Subchapter. The 
Department of Administration shall have the following general powers and 
duties with respect to those lands: 

(1) To take such measures as it deems necessary to establish, protect, 
preserve, and enhance the interest of the State in those lands, and to 
at upon the Attorney General for legal assistance in performing this 

uty. 

(2) Subject to the approval of the Governor and Council of State, to adopt 
such rules and regulations at it may deem necessary to carry out its 
duties under the provisions of this Subchapter. (1959, c. 683, s. 1.) 


Legal Periodicals. — For article, “The Bat- 
tle to Preserve North Carolina’s Estuarine 
Marshes: The 1985 Legislation, Private Claims 


to Estuarine Marshes, Denial of Permits to Fill, 
and the Public Trust,” see 64 N.C.L. Rev. 565 
(1986). 


ARTICLE 2. 


Dispositions. 


§ 146-3. What lands may be sold. 


Any State lands may be disposed of by the State in the manner prescribed in 
this Chapter, with the following exceptions: 

(1) No submerged lands may be conveyed in fee, but easements therein 
may be granted, as provided in this Subchapter. 

(2) No natural lake belonging to the State or to any State agency on 
January 1, 1959, and having an area of 50 acres or more, may be in 
any manner disposed of, but all such lakes shall be retained by the 
State for the use and benefit of all the people of the State and 
administered as provided for other recreational areas owned by the 
State. (1854-5, c. 21; R.C., c. 42, s. 1; Code, s. 2751; Rev., s. 1693; 1911, 
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c. 8; C.S., ss. 7540, 7544; 1929, c. 165; G.S., ss. 146-1, 146-7, 146-12; 


1959, c. 683, s. 1.) 


Legal Periodicals. — For note on defining 
navigable waters and the application of the 
public trust doctrine in North Carolina, see 49 
N.C.L. Rev. 888 (1971). 

For article, “Public Rights and Coastal Zone 


Management,” see 51 N.C.L. Rev. 1 (1972). 
For comment, “Sunbathers Versus Property 

Owners: Public Access to North Carolina 

Beaches,” see 64 N.C.L. Rev. 159 (1985). 


CASE NOTES 


Littoral rights do not include ownership 
of the foreshore. The littoral owner may, 
however, in exercise of his right of access, 
construct a pier in order to provide passage 
from the upland to the sea. But the passage 
under the pier must be free and substantially 
unobstructed over the entire width of the 
foreshore. This means that from low to high 
water mark it must be at such a height that the 
public will have no difficulty in walking under 
it when the tide is low or in going under it in 
boats when the tide is high. West v. Slick, 313 
N.C. 33, 326 S.E.2d 601 (1985). 

Ownership of Foreshore Remains in 
State. — There is nothing in this section or 
§ 146-64 to change the general rule that own- 
ership of the foreshore remains in the State. On 
the contrary, it is noteworthy that a special 
class was created for the protection of the 
foreshore and the marginal seas. Therefore, 
littoral rights do not include ownership of the 
foreshore. Carolina Beach Fishing Pier, Inc. v. 


Town of Carolina Beach, 277 N.C. 297, 177 
S.E.2d 513 (1970). See also West v. Slick, 313 
N.C. 33, 326 S.E.2d 601 (1985). 

The foreshore is reserved for the use of 
the public. West v. Slick, 313 N.C. 33, 326 
S.E.2d 601 (1985). 

Controlling Effect of Local Act over In- 
consistent Provision of Subdivision (1). — 
Session Laws 1963, c. 511, which granted the 
town of Carolina Beach title in reclaimed sea- 
shore lands down to the low watermark, con- 
trols over an inconsistent provision in subdivi- 
sion (1) of this section which provides that 
State land under navigable waters cannot be 
conveyed in fee. Carolina Beach Fishing Pier, 
Inc. v. Town of Carolina Beach, 277 N.C. 297, 
177 S.E.2d 513 (1970). 

Applied in State v. Forehand, 67 N.C. App. 
148, 312 S.E.2d 247 (1984). 

Stated in Capune v. Robbins, 273 N.C. 581, 
160 S.E.2d 881 (1968). 


§ 146-4. Sales of certain lands; procedure; deeds; disposi- 
tion of proceeds. 


The Department of Administration may sell the vacant and unappropriated 
lands, swamplands, and lands acquired by the State by virtue of being sold for 
taxes, at public or private sale, at such times, upon such consideration, in such 
portions, and upon such terms as are deemed proper by the Department and 
approved by the Governor and Council of State. Every deed conveying any part 
of those lands in fee shall be executed in the manner required by G.S. 146-74 
through 146-78, and shall be approved by the Governor and Council of State as 
therein required. The net proceeds of all such sales of those lands shall be paid 
into the State Literary Fund. Whenever negotiations are begun by the 
Department for the purpose of selling swampland or the timber thereon, the 
Department shall promptly notify the State Board of Education of that fact. If 
the Board deems the proposed sale inadvisable, it may so inform the Governor 
and Council of State, who may give due consideration to the representations of 
the Board in determining whether to approve or disapprove the proposed 
transaction. (R.C., c. 66, s. 12; 1872-3, c. 194, s. 2; Code, ss. 2514, 2515, 2529; 
1889, c. 243, s. 4; Rev., s. 4049; C.S., s. 7621; G.S., s. 146-94; 1959, c. 683, s. 1.) 


Legal Periodicals. — For article, “Public 
Rights and Coastal Zone Management,” see 51 
N.C.L. Rev. 1 (1972). 
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§ 146-5. Reservation to the State. 


In any sale of the vacant and unappropriated lands or swamplands by the 
State, the following powers may be expressly reserved to the State, to be 
exercised according to law: 

(1) The State may make any reasonable and expedient regulations 
respecting the repair of the canals which have been cut by the State, 
or the enlargement of such canals. 

(2) The State may impose taxes on the lands benefited by those canals for 
their repair, and they shall not be closed. 

(3) The navigation of the canals shall be free to all persons, subject to a 
right in the State to impose tolls. 

(4) All landowners on the canals may drain into them, subject only to such 
general regulations as now are or hereafter may be made by law in 
such cases. 

(5) The roads along the banks of the canals shall be public roads. (1872-3, 
c. 118; Code, s. 2534; Rev., s. 4050; C.S., s. 7622; G.S., s. 146-95; 1959, 
Chul ayets ho eas i) 


§ 146-6. Title to land raised from navigable water. 


(a) If any land is, by any process of nature or as a result of the erection of 
any pier, jetty or breakwater, raised above the high watermark of any 
navigable water, title thereto shall vest in the owner of that land which, 
immediately prior to the raising of the land in question, directly adjoined the 
navigable water. The tract, title to which is thus vested in a riparian owner, 
shall include only the front of his formerly riparian tract and shall be confined 
within extensions of his property lines, which extensions shall be perpendic- 
ular to the channel, or main watercourses. 

(b) If any land is, by act of man, raised above the high watermark of any 
navigable water by filling, except such filling be to reclaim lands theretofore 
lost to the owner by natural causes or as otherwise provided under the proviso 
of subsection (d), title thereto shall vest in the State and the land so raised 
shall become a part of the vacant and unappropriated lands of the State, unless 
the commission of the act which caused the raising of the land in question shall 
have been previously approved in the manner provided in subsection (c) of this 
section. Title to land so raised, however, does not vest in the State if the land 
was raised within the bounds of a conveyance made by the State Board of 
Education, which included regularly flooded estuarine marshlands or lands 
beneath navigable waters, or if the land was raised under permits issued to 
private individuals pursuant to G.S. 113-229, G.S. 113A-100 through 113A- 
128, or both. 

(c) If any owner of land adjoining any navigable water desires to fill in the 
area immediately in front of his land, he may apply to the Department of 
Administration for an easement to make such fill. The applicant shall deliver 
to each owner of riparian property adjoining that of the applicant, a copy of the 
application filed with the Department of Administration, and each such person 
shall have 30 days from the date of such service to file with the Department of 
Administration written objections to the granting of the proposed easement. If 
the Department of Administration finds that the purpose of the proposed fill is 
to reclaim lands theretofore lost to the owner by natural causes, no easement 
to fill shall be required. In such a case the Department shall give the applicant 
written permission to proceed with the project. If the purpose of the proposed 
fill is not to reclaim lands lost by natural causes and the Department finds that 
the proposed fill will not impede navigation or otherwise interfere with the use 
of the navigable water by the public or injure any adjoining riparian owner, it 
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shall issue to such applicant an easement to fill and shall fix the consideration 
to be paid for the easement, subject to the approval of the Governor and 
Council of State in each instance. The granting by the State of the written 
permission or easement so to fill shall be deemed conclusive evidence and proof 
that the applicant has complied with all requisite conditions precedent-to the 
issuance of such written permission or easement, and his right shall not 
thereafter be subject to challenge by reason of any alleged omission on his part. 
None of the provisions of this section shall relieve any riparian owner of the 
requirements imposed by the applicable laws and regulations of the United 
States. Upon completion of such filling, the Governor and Council of State may, 
upon request, direct the execution of a quitclaim deed therefor to the owner to 
whom the easement was granted, conveying the land so raised, upon such 
terms as are deemed proper by the Department and approved by the Governor 
and Council of State. 

(d) If an island is, by any process of nature or by act of man, formed in any 
navigable water, title to such island shall vest in the State and the island shall 
become a part of the vacant and unappropriated lands of the State. Provided, 
however, that if in any process of dredging, by either the State or federal 
government, for the purpose of deepening any harbor or inland waterway, or 
clearing out or creating the same, a deposit of the excavated material is made 
upon the lands of any owner, and title to which at the time is not vested in 
either the State or federal government, or any other person, whether such 
excavation be deposited with or without the approval of the owner or owners of 
such lands, all such additions to lands shall accrue to the use and benefit of the 
owner or owners of the land or lands on which such deposit shall have been 
made, and such owner or owners shall be deemed vested in fee simple with the 
title to the same. 

(e) The Governor and Council of State may, upon proof satisfactory to them 
that any land has been raised above the high watermark of any navigable 
water by any process of nature or by the erection of any pier, jetty or 
breakwater, and that this, or any other provision of this section vests title in 
the riparian owner thereof, whenever it may be necessary to do so in order to 
establish clear title to such land in the riparian owner, direct execution of a 
quitclaim deed thereto, conveying to such owner all of the State’s right, title, 
and interest in such raised land. 

(f) Notwithstanding the other provisions of this section, the title to land in 
or immediately along the Atlantic Ocean raised above the mean high water 
mark by publicly financed projects which involve hydraulic dredging or other 
deposition of spoil materials or sand vests in the State. Title to such lands 
raised through projects that received no public funding vests in the adjacent 
littoral proprietor. All such raised lands shall remain open to the free use and 
enjoyment of the people of the State, consistent with the public trust rights in 
ocean beaches, which rights are part of the common heritage of the people of 
this State. (1959, c. 683, s. 1; 1979, c. 414; 1985, c. 276.) 


Legal Periodicals. — For article, “Public Denial of Permits to Fill, and the Public Trust,” 


Rights and Coastal Zone Management,” see 51 
N.C.L. Rev. 1 (1972). 

For comment, “Sunbathers Versus Property 
Owners: Public Access to North Carolina 
Beaches,” see 64 N.C.L. Rev. 159 (1985). 

For article, “The Battle to Preserve North 
Carolina’s Estuarine Marshes: The 1985 Legis- 
lation, Private Claims to Estuarine Marshes, 


see 64 N.C.L. Rev. 565 (1986). 

For article, “The Pearl in the Oyster: The 
Public Trust Doctrine in North Carolina,” see 
12 Campbell L. Rev. 23 (1989). 

For article, “Coastal Management Law in 
North Carolina: 1974-1994,” see 72 N.C.L. Rev. 
1413 (1994). 
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CASE NOTES 


“Any Other Provision of This Section” 
Construed. — Although the language of sub- 
section (e) is rather awkward, the reference in 
subsection (e) to “any other provision of this 
section” encompasses subsection (d) as well as 
subsection (a). Lackey v. Tripp, 63 N.C. App. 
765, 306 S.E.2d 464, cert. denied, 309 N.C. 821, 
310 S.E.2d 350 (1983). 

Extension of Property Lines Under Sub- 
section (e). — Since subsection (e) is silent on 


how property lines are to be extended, the lines 
may be drawn as the Governor and Council of 
State in their discretion deem proper in a case 
controlled by subsection (e) and not by subsec- 
tion (a). Lackey v. Tripp, 63 N.C. App. 765, 306 
S.E.2d 464, cert. denied, 309 N.C. 821, 310 
S.E.2d 350 (1983). 

Applied in Carolina Beach Fishing Pier, Inc. 
v. Town of Carolina Beach, 277 N.C. 297, 177 
S.E.2d 513 (1970). 4 


OPINIONS OF ATTORNEY GENERAL 


Title to Raised Land Vested in State. — 
Although good title to beach property was con- 
veyed to a town through a special legislative 
grant in 1939, recent publicly funded projects, 
which raised land above the mean high water 


spoil or sand, would have vested title in the 
State by operation of law pursuant to this 
section. See opinion of Attorney General to P.A. 
Wojciechowski, Division of Marine Fisheries, 
1998 N.C.A.G. 18 (4/6/98). 


mark by hydraulic dredging or deposition of 


§ 146-6.1: Repealed by Session Laws 1977, c. 366. 


§ 146-7. Sale of timber rights; procedure; instruments con- 
veying rights; disposition of proceeds. 


The Department of Administration may sell timber rights in the vacant and 
unappropriated lands, swamplands, and lands acquired by the State by virtue 
of being sold for taxes, at public or private sale, at such times, upon such 
consideration, in such portions, and upon such terms as are deemed proper by 
the Department and approved by the Governor and Council of State. Every 
instrument conveying timber rights shall be executed in the manner required 
of deeds by G.S. 146-74 through 146-78, and shall be approved by the Governor 
and Council of State as therein required, or by the agency designated by the 
Governor and Council of State to approve conveyances of such rights. The net 
proceeds of all sales of timber from those lands shall be paid into the State 
Literary Fund. (1959, c. 683, s. 1.) 


§ 146-8. Disposition of mineral deposits in State lands 
under water. 


The State, acting at the request of the Department of Environment and 
Natural Resources, is fully authorized and empowered to sell, lease, or 
otherwise dispose of any and all mineral deposits belonging to the State which 
may be found in the bottoms of any sounds, rivers, creeks, or other waters of 
the State. The State, acting at the request of the Department of Environment 
and Natural Resources, is authorized and empowered to convey or lease to 
such person or persons as it may, in its discretion, determine, the right to take, 
dig, and remove from such bottoms such mineral deposits found therein 
belonging to the State as may be sold, leased, or otherwise disposed of to them 
by the State. The State, acting at the request of the Department of Environ- 
ment and Natural Resources, is authorized to grant to any person, firm, or 
corporation, within designated boundaries for definite periods of time, the 
right to such mineral deposits, or to sell, lease, or otherwise dispose of same 
upon such other terms and conditions as may be deemed wise and expedient by 
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the State and to the best interest of the State. Before any such sale, lease, or 
contract is made, it shall be approved by the Department of Administration 
and by the Governor and Council of State. 

Any sale, lease, or other disposition of such mineral deposits shall be made 
subject to all rights of navigation and subject to such other terms and 


~ conditions as may be imposed by the State. 


The net proceeds derived from the sale, lease, or other disposition of such 
mineral deposits shall be paid into the treasury of the State, but the same shall 


_. be used exclusively by the Department of Environment and Natural Resources 
yin paying the costs of administration of this section and for the development 


and conservation of the natural resources of the State, including any adver- 
tising program which may be adopted for such purpose, all of which shall be 
subject to the approval of the Governor, acting by and with the advice of the 
Council of State. (1937, c. 285; C.S., s. 113-26; 1959, c. 683, s. 1; 1973, c. 1262, 
s. 96; 1977, c.771, s..4; 1989, c. 727, s. 218; 1997-443, s. 11A,119(a).) 


§ 146-9. Disposition of mineral deposits in State lands not 
under water. 


The Department of Administration may sell, lease, or otherwise dispose of 
mineral rights or deposits in the vacant and unappropriated lands, swamp- 
lands, and lands acquired by the State by virtue of being sold for taxes, not 
lying beneath the waters of the State, at such times, upon such consideration, 
in such portions, and upon such terms as are deemed proper by the Depart- 
ment and approved by the Governor and Council of State. Every instrument 
conveying such rights shall be executed in the manner required of deeds by 
G.S. 146-74 through 146-78, and shall be approved by the Governor and 
Council of State as therein provided, or by the agency designated by the 
Governor and Council of State to approve conveyances of such rights. The net 
proceeds of dispositions of all such mineral rights or deposits shall be paid into 


the State Literary Fund. (1959, c. 683, s. 1.) 


§ 146-10. Leases. 


The Department of Administration may lease or rent the vacant and 
unappropriated lands, swamplands, and lands acquired by the State by virtue 
of being sold for taxes, at such times, upon such consideration, in such 
portions, and upon such terms as it may deem proper. Every lease or rental of 


such lands by the Department shall be approved by the Governor and Council 


of State, or by the agency designated by the Governor and Council of State to 
approve such leases and rentals. (1959, c. 683, s. 1.) 


—§ 146-11. Easements, rights-of-way, etc. 


The Department of Administration may grant easements, rights-of-way, 
dumping rights and other interests in State lands, for the purpose of 
(1) Cooperating with the federal government, 
(2) Utilizing the natural resources of the State, or 
(8) Otherwise serving the public interest. 
The Department shall fix the terms and consideration upon which such 
rights may be granted. Every instrument conveying such interests shall be 


_. executed in the manner required of deeds by G.S. 146-74 through 146-78, and 
‘shall be approved by the Governor and Council of State as therein provided, or 
by the agency designated by the Governor and Council of State to approve 


conveyances of such interests. (1959, c. 683, s. 1.) 
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§ 146-12. Easements in lands covered by water. 


(a) The Department of Administration may grant, to adjoining riparian or 
littoral owners, easements in lands covered by navigable waters or by the 
waters of any lake owned by the State for such purposes and upon such 
conditions as it may deem proper, with the approval of the Governor and 
Council of State. The Department may, with the approval of the Governor and 
Council of State, revoke any such easement upon the violation by the grantee 
or his assigns of the conditions upon which it was granted. 

Every such easement shall include only the front of the tract owned by the 
riparian or littoral owner to whom the easement is granted, shall extend no 
further than the deep water, and shall in no respect obstruct or impair 
navigation. 

When any such easement is granted in front of the lands of any incorporated 
town, the governing body of the town shall regulate the line on deep water to 
which wharves may be built. 

(b) Easements Not Requiring Approval by the Governor or Council of State. 
— In accordance with the provisions in subsections (c) through (m) of this 
section, the Department of Administration shall grant easements to adjoining 
riparian or littoral owners in State-owned lands covered by navigable waters 
without the approval of the Governor and the Council of State for: 

(1) Existing structures permitted under Article 7 of Chapter 113A or 
structures existing prior to the effective date of the permitting 
requirements of Article 7 of Chapter 113A of the General Statutes. 

(2) New structures permitted under Article 7 of Chapter 113A of the 
General Statutes after the effective date of this section. 

(c) Voluntary Easement Applications for Existing Structures. — Riparian or 
littoral property owners of existing structures may voluntarily obtain an 
easement under subsection (b) of this section in accordance with the proce- 
dures set forth in this section. For purposes of this section, the term “existing 
structures” means all presently existing piers, docks, marinas, wharves, and 
other structures located over or upon State-owned lands covered by navigable 
waters. Applications for voluntary easements shall be received by the State 
Property Office no later than October 1, 2001. 

(d) Notification of Availability of Voluntary Easements. — The State Prop- 
erty Office shall provide public notice of the availability of voluntary easements 
by placing an advertisement in one newspaper of general circulation in each of 
the coastal counties identified under G.S. 113A-103(2) at least once every six 
months. The final notice shall be placed no later than September 1, 2001. 

(e) Mandatory Easement Applications for New Structures. — Riparian or 
littoral property owners of new structures shall obtain an easement under 
subsection (b) of this section in accordance with the procedures set forth in this 
section. 

(f) Easement Application. — An application by a riparian or littoral owner of 
a new or existing structure for an easement under subsection (b) of this section 
shall include all of the following and shall: 

(1) Be made in writing to the State Property Office and include the full 
name and address of the easement applicant. 

(2) Include a plat depicting the footprint and total square footage of all 
structures located in or over State-owned lands covered by navigable 
waters. The footprint shall include the total square footage of the area 
of State-owned lands covered by navigable waters that are enclosed on 
three or more sides by any structure. 

(3) Include a copy of any “CAMA” permit required for structures under 
Article 7 of Chapter 113A of the General Statutes. . 

(4) Include a copy of the deed or other instrument through which the 
applicant establishes ownership of the adjacent riparian or littoral 
property. 
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(5) Specify the use or uses associated with the structure to be covered by 
the easement. 

(6) Include the appropriate easement purchase payment. 

(g) Kasement Terms. — Any easement granted under subsection (b) of this 
section shall be in a form suitable for recordation and shall be executed by 
either the Director or Deputy Director of the State Property Office. The 
State-owned lands covered by navigable waters included within the easement 
shall be limited to the footprint of the structure. The terms of each easement 
shall provide that the easement: 

(1) Is appurtenant to specifically described, adjacent riparian or littoral 
property and runs with the land. 

(2) Specifies that the holder of the easement shall not exclude or prevent 
the public from exercising public trust rights, including commercial 
and recreational fishing, shellfishing, seine netting, pound netting, 
and other fishing rights. 

(3) Specifies that the holder of the easement obtains no additional rights 
to interfere with the approval, issuance, or renewal of shellfish or 
water column leases or to interfere with the use or cultivation of 
existing shellfish leases, water column leases, or shellfish franchises. 

(4) Specifies that any rights conveyed to the holder of the easement are 
not inconsistent with the rights conferred by previous conveyances 
made by the State for the same property. 

(5) Is valid for a term of 50 years from the date of issuance. 

(6) Is eligible for one renewal term of 50 years. 

(7) Is granted in the public interest for good and valuable consideration 
received by the State. 

(8) Specifies by metes and bounds description or attached plat the 
footprint of the structure for which the easement is issued. 

(9) Describes the uses of the structure for which the easement is being 
granted, which may include: 

a. Providing reasonable access for all vessels traditionally used in the 
main watercourse area to deep water or, where present, to a 
specified navigational channel; 

b. Mooring vessels at or adjacent to the structure; 

c. Enhancing or improving the value of the adjacent riparian or 
littoral property; and 

d. All other reasonable, nonexclusive public trust uses as specified in 
the easement application, to the extent not otherwise limited by 
provisions of this Subchapter or any other law. 

(10) Specifies that rights granted include the right to repair, rebuild, or 
restore existing structures consistent with Article 7 of Chapter 113A 
of the General Statutes. 

(11) Specifies that the exercise of any rights under the easement shall be 
contingent upon obtaining all required permits. 

(h) Easement Purchase Payment. — The easement purchase payment for 
easements issued under subsection (b) of this section shall be computed on the 
basis of one thousand dollars ($1,000) per acre of footprint coverage prorated 
in increments of two hundred fifty dollars ($250.00) rounded up to the nearest 
quarter acre. The minimum payment shall be five hundred dollars ($500.00) if 
any payment is owed after the riparian credit is applied. In recognition of 
common law riparian and littoral rights and a declared public policy concern 
that easements provided under this section be available to all citizens, a credit 
shall be given against any easement purchase payment in an amount equal to 
the number of linear feet of shoreline multiplied by a factor of 54 feet. No linear 
feet of shoreline may be used in computing the credit if that area of shoreline 
has been the basis of a previous credit. For purposes of determining the linear 
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feet of shoreline owned, an application submitted by a corporation or other 
entity whose members include riparian or littoral lot owners, which owners 
have the right to use the structure for which the easement is sought, and 
whose lots are restricted from construction thereon of other structures for 
similar use, shall be considered an application whose easement purchase 
payment shall be determined by using the entirety of such use restricted 
shoreline for purposes of determining the applicable riparian credit. Shoreline 
utilization shall be considered “use restricted” if riparian or littoral structures 
are prohibited by either permit condition or by restrictive covenant or similar, 
enforceable private restriction. 

(i) Easement Issuance. — Within 75 days of receipt of a completed applica- 
tion under subsection (f) of this section, the Director or Deputy Director of the 
State Property Office shall issue the requested easement in a form sufficient 
for recording in the register of deeds of the county or counties in which any part 
of the structure is located. The act of easement issuance under subsection (b) 
of this section shall be exempt from the provisions in Chapter 150B of the 
General Statutes. Failure to issue the requested easement within 75 days of 
receipt of a completed application and any applicable easement purchase 
payments shall be treated as issuance of the requested easement and shall 
entitle the applicant to execution and issuance of the easement. 

(j) Easement Renewal. — Upon written request from the current easement 
holder, easements shall be renewed for one additional term of 50 years. 
Renewal easements shall be subject to the terms, conditions, and purchase 
payments applicable to initial easements at the time of renewal. Written 
notification of expiring easements shall be provided by the State Property 
Office at least 180 days prior to expiration of the initial easement term. Letter 
applications for renewal easements shall be submitted within 180 days of the 
notice of expiration by the State Property Office. 

(k) Easement Modification. — Any expansion of the footprint of an existing 
structure shall require an easement or modification of any existing easement. 
The application for a modification of an easement shall be as provided in 
subsection (f) of this section. The easement purchase payment shall be based 
only on the footprint of the expansion after applying the riparian credit. The 
minimum easement purchase payment shall be five hundred dollars ($500.00) 
if any payment is owed after the riparian credit is applied. Easement holders 
may voluntarily apply for modification of an easement to correct any material 
errors or omissions. No easement purchase payment shall be required for the 
modification of an existing use that does not expand the footprint of the 
existing structure. No refunds shall be provided for any modification that 
reduces the footprint. | 

(1) Kasement Transfers. — An easement granted under subsection (b) of this 
section shall be transferred to a subsequent owner of the adjacent riparian or 
littoral property upon written notification to the State Property Office. The 
notification shall be given within 12 months of the transfer of title to the 
adjacent riparian or littoral property and shall be accompanied by the 
instrument of transfer and an easement purchase payment as follows: 

(1) During the first 25 years of the easement term, the easement purchase 
payment shall be the same as the initial payment; and 

(2) During the second 25 years of the easement term, the easement 
purchase payment shall be twice the amount of the initial payment. 

(m) Kasement Revocation. — Easements issued under subsection (b) of this 
section may be revoked in accordance with the provisions of G.S. 146-12(a). 
Any revocation shall entitle the easement holder to seek administrative review 
im accordance with the provisions of Article 3 of Chapter 150B of the General 

tatutes. 

(n) Exemptions. — The following types of structures shall not require an 
easement under this section: | 
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(1) Piers, docks, or similar structures for the exclusive use of the owner or 
occupant of the adjacent riparian or littoral property, which generate 
no revenue directly related to the structure and which accommodate 


no more than ten vessels; 


(2) Structures constructed by any public utility that provide or assist in 


the provision of utility service; 


(3) Structures constructed or owned by the State of North Carolina, or any 
political subdivision, agency, or department of the State, for the 
duration that the structures are owned by the entity; or 

(4) Structures on submerged lands or lands covered by navigable waters 
not owned by or for the benefit of the public that have been created by 
dredging or excavating lands. (1854-5, c. 21; R.C., c. 42, s. 1; Code, s. 
2151; 1889, c. 555; 1891, c. 532; 1893; cc. 4, 17, 349: 1901, c. 364; Rev., 
s. 1696; C.S., s. 7543; G.S., s. 146-6; 1959, c. 683, s. 1; 1995, c. 529, s. 


2; 1998-217, s. 35(a), (b).) 


Local Modification. — Craven: 1973, c. 
1129. 

Cross References. — For note relating to 
the State-Owned Submerged Lands Advisory 
Committee, see editor’s notes to § 146-1. 

Editor’s Note. — Session Laws 1995, c. 529, 
s. 5, provides in part that nothing in this act 
shall require the adoption of rules to implement 
the provisions therein, and further provides 
that authorization established under this act 
applies only to the Department of Administra- 
tion and shall not be used by any other agency 
to administer or regulate activities affecting 
the public trust. 

Session Laws 1998-217, s. 35(c), provides: 
“This section is efffective retroactively to Au- 
gust 31, 1998, and applies to applications for 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding sections of 
this Chapter as it stood before its revision in 
1959, or under earlier statutes from which they 
were derived. 

Riparian Rights Go with Land. — Ripar- 
ian rights, being incident to land abutting on 
navigable water, cannot be conveyed without a 
conveyance of such land, and lands covered by 
navigable water are subject to entry only by the 
owner of the land abutting thereon. 
Zimmerman v. Robinson, 114 N.C. 39, 19 S.E. 
102 (1874); Land Co. v. Hotel, 134 N.C. 397, 46 
S.E. 748 (1904). 

An adjacent riparian owner acquires only an 
easement in the bed of navigable waters in 
front of his shore lots for the purpose of build- 
ing a wharf. Atlantic & N.C.R.R. v. Way, 172 
N.C. 774, 90 S.E. 987 (1916). 

Easement Required. — The Department of 
Administration was required to grant an ease- 
ment for the construction of a commercial ma- 
rina by a private developer over public trust 
waters pursuant to this section (1991) and N.C. 


voluntary easements received by the State 
Property Office on or after that date.” 

Effect of Amendments. — The 1998 
amendment, effective August 31, 1998, substi- 
tuted “no later than October 1, 2001” for “with- 
in 36 months of the effective date of this sec- 
tion” at the end of subsection (c); and in 
subsection (d), in the first sentence, deleted 
“during the 36-month period” following 
“months”, and in the second sentence substi- 
tuted “no later than September 1, 2001” for “at 
least 30 days prior to the expiration of the 
36-month period”. 

Legal Periodicals. — For article, “Public 
Rights and Coastal Zone Management,” see 51 
N.C.L. Rev. 1 (1972). 


NOTES 


Admin. Code tit. 1, r. 6B.0605 (June 1987). 
Walker v. North Carolina Dep’t of Env’t, Health 
& Natural Resources, 111 N.C. App. 851, 433 
S.E.2d 767 (1993), cert. denied, 335 N.C. 243, 
439 S.E.2d 164 (1993). 

Easement Not Required. — This section 
does not require an easement prior to the 
issuance of a Coastal Area Management Act 
permit, when a riparian owner constructs piers 
and docks to gain excess to navigable waters. 
Rusher v. Tomlinson, 119 N.C. App. 458, 459 
S.E.2d 285 (1995), aff'd, 343 N.C. 119, 468 
S.E.2d 57 (1996). 

Navigable waters may be entered to the 
deep water line for wharfage purposes. 
Barfoot v. Willis, 178 N.C. 200, 100 S.E. 303 
(1919). 

But this right of entry is restricted to a 
riparian owner, and applies only to his imme- 
diate water front. Bond v. Wool, 107 N.C. 139, 
12 S.E. 281 (1890). 

Right to build a wharf in front of ripar- 
ian property does not give riparian owner 
exclusive fishing privileges in the navigable 
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part of the stream on which his property fronts; 
but the riparian owner will be protected from 
wrongful interference. Beil v. Smith, 171 N.C. 
116, 87 S.E. 987 (1916). 

Correction of Error in Survey of Deep 
Water Line. — In case the line marked out is 
not the deep water line, a riparian owner has a 
right to have the error corrected, and he will 
not be estopped because of a grant had under 
the erroneous survey. Wool v. Town of Edenton, 
117 N.C. 1, 23 S.E. 40 (1895). 

For case holding that a city whose limits 
extended to a navigable stream had juris- 
diction only to the low watermark, see 
State v. Eason, 114 N.C. 787, 19 S.E. 88 (1894). 

Mandamus to Compel Regulation of 
Deep Water Line. — Mandamus will lie by the 
riparian owner of land lying within the limits of 
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an incorporated town or city to compel the town 
or city to regulate the deep water line to which 
wharves may be built, as required by statute. 
Wool v. Town of Edenton, 115 N.C. 10, 20 S.E. 
165 (1894). 

Under former statutory wording, a ri- 
parian owner in a city could not make an 
entry and the Secretary of State could not 
issue a grant until the line of deep water had. 
been regulated by the municipal corporation. 
Wool v. Saunders, 108 N.C. 729, 13 S.E. 294 
(1891). 

Applied in State v. Forehand, 67 N.C. App. 
148, 312 S.E.2d 247 (1984). 

Quoted in Capune v. Robbins, 273 N.C. 581, 
160 S.E.2d 881 (1968). 

Cited in MacDonald v. Newsome, 437 F. 
Supp. 796 (E.D.N.C. 1977). 


§ 146-13. Erection of piers on State lakes restricted. 


No person, firm, or corporation shall erect upon the floor of, or in or upon, the 
waters of any State lake, any dock, pier, pavilion, boathouse, bathhouse, or 
other structure, without first having secured a permit to do so from the 
Department of Administration, or from the agency designated by the Depart- 
ment to issue such permits. Each permit shall set forth in required detail the 
size, cost, and nature of such structure; and any person, firm, or corporation 
erecting any such structure without a proper permit or not in accordance with 
the specifications of such permit shall be guilty of a Class 3 misdemeanor. The 
State may immediately proceed to remove such unlawful structure through 
due process of law, or may abate or remove the same as a nuisance after five 
days’ notice. (1933, c. 516, s. 3; G.S., s. 146-10; 1959, c. 683, s. 1; 1993, c. 539, 
s. 1051; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Applied in Woodlief v. Johnson, 75 N.C. App. 
49, 330 S.E.2d 265 (1985). 


§ 146-14. Proceeds of dispositions of certain State lands. 


The net proceeds of all sales, leases, rentals, or other dispositions of the © 
vacant and unappropriated lands, swamplands, and lands acquired by the 
State by virtue of being sold for taxes, and all interests and rights therein, 
shall be paid into the State Literary Fund, except as otherwise provided in this 
Chapter. (1959, c. 683, s. 1.) 


Legal Periodicals. — For article, “Remov- 
ing Local Elected Officials From Office in North 


Carolina,” see 16 Wake Forest L. Rev. 547 
(1980). 


§ 146-14.1. Natural Resources Easement Fund. 


The Natural Resources Easement Fund is established as a nonreverting 
fund within the Department of Administration. All easement purchase pay- 
ment monies collected by the Secretary shall be deposited in the Fund. The 
Fund may be used for direct costs of administering the program. Fifty percent 
(50%) of the net proceeds in the Fund shall be transferred annually to the 
Marine Fisheries Commission, and fifty percent (50%) of the net proceeds in 
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the Fund shall be transferred annually to the Wildlife Resources Commission, 
to be used by both Commissions for the sole purpose of enhancing public trust 
resources and increasing the public’s access to and use of public trust 
resources, including, but not limited to, meeting the State’s cost share 
obligations for federal Wallop-Breaux Fund projects, enhancing water re- 
sources and expanding the number of public boat ramps and other means of 
public waters access within the counties designated under G.S. 113A-103(2), 
and other public trust access purposes. (1995, c. 529, s. 3.) 


Editor’s Note. — Session Laws 1995, c.529, applies only to the Department of Administra- 
s. 5, provides in part that nothing in this act _ tion and shall not be used by any other agency 
shall require the adoption ofrulestoimplement to administer or regulate activities affecting 
the provisions therein, and further provides the public trust. 
that authorization established under this act 


§ 146-15. Definition of net proceeds. 


For the purposes of this Subchapter, the term “net proceeds” means the gross 
amount received from the sale, lease, rental, or other disposition of any State 
lands, less 

(1) Such expenses incurred incident to that sale, lease, rental, or other 
disposition as may be allowed under rules and regulations adopted by 
the Governor and approved by the Council of State; and 

(2) Repealed by Session Laws 1998, c. 553, s. 52, effective July 24, 1993. 

(3) A service charge to be paid into the State Land Fund. 

The amount or rate of such service charge shall be fixed by rules and 
regulations adopted by the Governor and approved by the Council of State, but 
as to any particular sale, lease, rental, or other disposition, it shall not exceed 
ten percent (10%) of the gross amount received from such sale, lease, rental, or 
other disposition. Notwithstanding any other provision of this Subchapter, no 
service charge shall be paid into the State Land Fund from proceeds derived 
from the sale of land or products of land owned or held for the use of the 
Wildlife Resources Commission, or purchased or acquired with funds of the 
Wildlife Resources Commission. (1959, c. 683, s. 1; 1993, c. 553, s. 52.) 


ARTICLE 3. 


Discovery and Reclamation. 


§ 146-16. Department of Administration to supervise. 


The Department of Administration shall be responsible for discovering, 
inventorying, surveying, and reclaiming the vacant and unappropriated lands, 
swamplands, and lands acquired by the State by virtue of being sold for taxes, 
and shall take all measures necessary to that end. All expenses incurred in the 
performance of these activities shall be paid from the State Land Fund, unless 
otherwise provided by the General Assembly. (1959, c. 683, s. 1.) 


§ 146-17. Mapping and discovery agreements. 


The Department of Administration, acting on behalf of the State, for the 
purpose of discovering State lands, may, with the approval of the Governor and 
Council of State, enter into agreements with counties, municipalities, persons, 
firms, and corporations providing for the discovery of State land by the 
systematic mapping of the counties of the State and by other appropriate 
means. All expenses incurred by the Department incident to such mapping and 
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discovery agreements shall be paid from the State Land Fund, unless other- 
wise provided by the General Assembly. (1959, c. 683, s. 1.) 


CASE NOTES 


Stated in West v. Slick, 313 N.C. 338, 326 
S.E.2d 601 (1985). 


§ 146-17.1. Rewards; reclamation of certain State lands; | 
wrongful removal of timber from State lands. - 


(a) The Department of Administration, acting on behalf of the State, for the 
purpose of discovering State lands, may, with the approval of the Governor and 
Council of State, pay any person, firm or corporation who shall provide 
information that leads to the successful reclamation of any swamplands or 
vacant and unappropriated lands of the State, a reward equal to one percent 
(1%) of the appraised value of the reclaimed land, or one thousand dollars 
($1,000), whichever sum is less. All expenses incurred by the Department 
pursuant to this subsection shall be paid from the State Land Fund, unless — 
otherwise provided by the General Assembly. es 

(b) The Department of Administration, acting on behalf of the State, may, 


with the approval of the Governor and Council of State, pay any person, firm | 


or corporation who shall provide information that leads to a successful 
monetary recovery by the State from any person, firm or corporation who 
wrongfully cuts or removes timber from State lands, a reward equal to one 
percent (1%) of the amount of said monetary recovery, or one thousand dollars 
($1,000), whichever sum is less. All expenses incurred by the Department 
pursuant to this subsection shall be paid from said monetary recovery, unless 
otherwise provided by the General Assembly. 

(c) No State employee or official, or other public employee or official, shall be 
eligible for a reward pursuant to subsections (a) or (b) of this section for 
providing any information obtained in the normal course of his or her official 
duties. (1979, c. 742, s. 1.) 


ARTICLE 4. 


Miscellaneous Provisions. 


§ 146-18. Recreational use of State lakes regulated. 


All recreation, except hunting and fishing, in, upon, or above any or all of the 
State lakes referred to in this Subchapter may be regulated in the public 
interest by the State agency having administrative authority over these areas. 
(9336 Capi Oise Grieg 6.46-3% 19592 ¢ o68ar sak, 


§ 146-19. Fishing license fees for nonresidents of counties 
in which State lakes are situated. 


The Wildlife Resources Commission, through its authorized agent or agents, 
is hereby authorized to require of nonresidents of the county within which a 
State lake is situated a daily or weekly permit in lieu of the regular “resident 
State license” for fishing with hook and line or rod and reel within said lake in 
accordance with the regulations of the Commission relating to said lake: 
Except for the provisions of this section, the laws and regulations dealing with 
the issuance of fishing permits by said Commission must be complied with. 
(1933, c: 516, s. 4; G.S., s. 146-11; 1959, c. 683, s. 1.) f 
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§ 146-20. Forfeiture for failure to register deeds. 


All the grants and deeds for swamplands made prior to November 1, 1883, 
must have been proved and registered, in the county where the lands are 
situate, within 12 months from November 1, 1883, and every such grant or 
deed, not being so registered within that time, shall be void, and the title of the 
proprietor in such lands shall revert to the State; but the provisions of this 
section shall be applicable only to the swamplands which have been surveyed 
or taken possession of by, or are vested in, the State or its agencies. (R.S., c. 67, 
s. 10; R.C.; c. 66, s. 10;'Code, ss. 2513, 3866; Rev., s. 4046; C:S., s. 7628; G.S., 
s. 146-96; 1959,-c. 683, s. 1.) 


§ 146-20.1. Conveyance of certain marshlands validated; 
public trust rights reserved. 


(a) Validation. — All conveyances of swamplands, including regularly 
flooded estuarine marshlands, that have previously been made by the Literary 
Fund, the North Carolina Literary Board, or the State Board of Education are 
declared valid, and the person to whom the conveyance was made or his 
successor in title is declared to have title to the marshland. 

(b) Reservation. — Areas of regularly flooded estuarine marshlands within 
conveyances validated by subsection (a) remain subject to all public trust 
rights. (1985, c. 278, s. 1.) 


Legal Periodicals. — For article, “The Bat- 
tle to Preserve North Carolina’s Estuarine 
Marshes: The 1985 Legislation, Private Claims 


to Estuarine Marshes, Denial of Permits to Fill, 
and the Public Trust,” see 64 N.C.L. Rev. 565 
(1986). 


CASE NOTES 


Navigable Waters. — If a body of water in 
its natural condition can be navigated by wa- 
tercraft, it is navigable in fact and, therefore, 
navigable in law, even if it has not been used for 
such purpose. Lands lying beneath such waters 
that are navigable in law are the subject of the 
public trust doctrine. Gwathmey v. State ex rel. 
Dep't of Env’t, Health & Natural Resources, 
342 N.C. 287, 464 S.E.2d 674 (1995). 

Marshlands Covered by Navigable Wa- 
ters. — The General Assembly did not convey 
the marshlands covered by navigable waters to 
the State Board of Education (SBE) free of any 
applicable public trust rights and, therefore, 
the SBE could not convey such lands to the 
plaintiffs’ predecessors in title free of such 


public trust rights; thus, to the extent the 
marshlands at issue were covered by navigable 
waters, the people of North Carolina retained 
their full public trust rights. Gwathmey v. State 
ex rel. Dep't of Env’'t, Health & Natural Re- 
sources, 342 N.C. 287, 464 S.E.2d 674 (1995). 

Marshlands Not Covered by Navigable 
Waters Free of Public Trust Rights. — To 
apply this section to impose public trust rights 
on any parts of plaintiffs’ marshlands not cov- 
ered by navigable waters and which therefore 
are free of public trusts rights would be con- 
trary to § 146-83. Gwathmey v. State ex rel. 
Dep’t of Env’t, Health & Natural Resources, 
342 N.C. 287, 464 S.E.2d 674 (1995). 


SUBCHAPTER II. ALLOCATED STATE LANDS. 
ARTICLE 5. 


General Provisions. 


§ 146-21. Intent of Subchapter. 


It is the purpose and intent of this Subchapter to provide for and regulate the 
acquisition, disposition, and management of all State lands other than the 
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vacant and unappropriated lands, swamplands, lands acquired by the State by 
virtue of being sold for taxes, and submerged lands. (1959, c. 683, s. 1.) 


ARTICLE 6. 


Acquisitions. 


§ 146-22. All acquisitions to be made by Department of 
Administration. | 


Every acquisition of land on behalf of the State or any State agency, whether 
by purchase, condemnation, lease, or rental, shall be made by the Department 
of Administration and approved by the Governor and Council of State; 
provided that if the proposed acquisition is a purchase of land with an 
appraised value of at least twenty-five thousand dollars ($25,000), and the 
acquisition is for other than a transportation purpose, the acquisition may only 
be made after consultation with the Joint Legislative Commission on Govern- 
mental Operations, and provided further, that acquisitions on behalf of the 
University of North Carolina Health Care System shall be made in accordance 
with G.S. 116-37(i), acquisitions on behalf of the University of North Carolina 
Hospitals at Chapel Hill shall be made in accordance with G.S. 116-37(a)(4), 
acquisitions on behalf of the clinical patient care programs of the School of 
Medicine of the University of North Carolina at Chapel Hill shall be made in 
accordance with G.S. 116-37(a)(4), and acquisitions on behalf of the Medical 
Faculty Practice Plan of the East Carolina University School of Medicine shall 
be made in accordance with G.S. 116-40.6(d). In determining whether the 
appraised value is at least twenty-five thousand dollars ($25,000), the value of 
the property in fee simple shall be used. The State may not purchase land as 
a tenant-in-common without consultation with the Joint Legislative Commis- 
sion on Governmental Operations if the appraised value of the property in fee 
simple is at least twenty-five thousand dollars ($25,000). (1957, c. 584, s. 6; 
G.S., s. 146-103; 1959, c. 688, s. 1; 1983 (Reg. Sess., 1984), c. 1116, s. 97; 
1998-212, s. 11.8(d).) 


CASE NOTES 


Procedures for acquisition to the time of 
condemnation are governed by this Arti- 
cle, while the condemnation, if required, is 
regulated by Article 9 of Chapter 136. State v. 
Johnson, 278 N.C. 126, 179 S.E.2d 371 (1971). 

By this Article the legislature merely 
appointed the Department of Administra- 
tion as acquisition agent and established 
the procedure it should follow in acquiring 
land. A statute which merely sets forth a mode 
of procedure will not impliedly grant the power 
of eminent domain. State v. Core Banks Club 
Properties, 275 N.C. 328, 167 S.E.2d 385 
(1969). 

No Carte Blanche to Condemn Property. 
— This Article and § 143-341(4)d do not give 
the Department (with the approval of the Gov- 
ernor and Council of State) carte blanche to 
condemn property. State v. Core Banks Club 
Properties, 275 N.C. 328, 167 S.E.2d 385 
(1969). 

The Department can only effect the con- 


demnation which the legislature autho- 
rizes. It may not decide the public purpose or 
initiate the project for which the State’s power 
of eminent domain may be used. State v. Core 
Banks Club Properties, 275 N.C. 328, 167 
S.E.2d 385 (1969). 

Steps Required for Acquisition of Land 
by Purchase or Condemnation. — This Ar- 
ticle provides that all acquisitions of land by 
the State or any State agency shall be made by 
the Department of Administration and ap- 
proved by the Governor and Council of. State. 
Before the Department can acquire land by 
purchase or condemnation the following steps 
must be taken: (1) The agency must file with 
the Department an application setting forth its 
need for the requested acquisition; (2): The 
Department must investigate all aspects of the 
requested acquisition (including the availabil- 
ity of the necessary funds) as detailed in § 146- 
23; (3) After investigation, the Department 
must determine that the best interests of the 
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State require that the land be acquired; (4) The 
Department must then negotiate with the own- 
ers for the purchase. If terms are agreed upon 
and the Governor and Council of State approve 
them, the Department buys the land; (5) If 
negotiations are unsuccessful and the Governor 
and Council of State give permission, the De- 
partment institutes condemnation proceedings 
as provided in § 146-24 and § 136-103. State v. 
Core Banks Club Properties, 275 N.C. 328, 167 
S.E.2d 385 (1969). 

Limits on Authority of Council of State 
upon Submission to It of Lowest Lease 
Proposal. — Once the Department of Admin- 
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istration has submitted to the Council of State 
the lowest lease proposal in accordance with 
requirements set forth in lease specifications, 
the Council of State does not have the authority 
to examine all lease proposals and to require 
the Department of Administration to negotiate 
and enter a lease other than the lease proposal 
submitted by the Department of Administra- 
tion. Martin v. Thornburg, 320 N.C. 533, 359 
S.E.2d 472 (1987). 

Applied in State v. Johnson, 282 N.C. 1, 191 
S.E.2d 641 (1972). 

Stated in State v. Williams & Hessee, 53 
N.C. App. 674, 281 S.E.2d 721 (1981). 


OPINIONS OF ATTORNEY GENERAL 


Section 116-40.6(d) does not exempt the 
Medical Faculty Practice Plan from the 
requirements contained in this section 
and § 146-27 pertaining to consultation with 
the Joint Legislative Commission on Govern- 
mental Operations and approval by the Gover- 
nor and Council of State with regard to acqui- 


sitions and dispositions of real property. See 
opinion of Attorney General to Mr. Layton 
Getsinger, Associate Vice-Chancellor for Ad- 
ministration & Finance and Executive Director 
of Business Services, East Carolina University, 
1999 N.C.A.G. 6 (3/1/99). 


§ 146-22.1. Acquisition of property. 


In order to carry out the duties of the Department of Administration as set 
forth in Chapters 143 and 146 of the General Statutes, the Department of 
Administration is authorized and empowered to acquire by purchase, gift, 


condemnation or otherwise: 


(1) Lands necessary for the construction and operation of State buildings 
and other governmental facilities. 

(2) Lands necessary for construction and operation of parking facilities. 

(3) An area in the City of Raleigh bounded by Edenton Street, Person 
Street, Peace Street, the right-of-way of the main line of Seaboard 
Coast Line Railway and North McDowell Street for the expansion of 
State governmental facilities, the public interest in, public use of, and 
the necessity for the acquisition of said area, being hereby declared as 

a matter of legislative determination. 

(4) Lands necessary for the location, expansion, operation and improve- 
ment of hospital and mental health facilities and similar institutions 
maintained by the State of North Carolina. 

(5) Lands necessary for public parks and forestry purposes. 

(6) Lands involving historical sites, together with such adjacent lands as 
may be necessary for their preservation, maintenance and operation. 

(7) Lands necessary for the location, expansion and improvement of any 
educational, penal or correctional institution. 

(8) Lands necessary to provide public access to the waters within the 


State. 


(9) Lands necessary for agricultural, experimental and research facilities. 
(10) Utility and access easement, rights-of-way, estates for terms of years 
or fee simple title to lands necessary or convenient to the operation of 


state-owned facilities. 


(11) Lands necessary for the development and preservation of the estua- 


rine areas of the State. 


(12) Lands necessary for the development of waterways within the State. 
(13) Lands necessary for acquisition of all or part of an area of environ- 
mental concern, as requested pursuant to G.S. 113A-123. 
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(14) Lands necessary for the construction of hazardous waste facilities as 
defined in G.S. 130A-290, inactive hazardous substance or waste 
disposal sites as defined in G.S. 180A-310, Superfund sites as de- 
scribed in G.S. 130A-310.22, and lands necessary for the construction 
of low-level radioactive waste facilities as defined in G.S. 104E-5. 
(1969,.c. 1091, s. 1; 1973, c. 1284, s. 2; 1981, c. 704, s. 23; 1989, c. 286, 


stg 


Editor’s Note. — Session Laws 1973, c. 
1284, which added subdivision (13), in s. 3, as 
amended by Session Laws 1975, c. 452, s. 5, 
provided an expiration date of June 30, 1983. 
However, Session Laws 1973, c. 1284, was 


amended by Session Laws 1981, c. 932, s. 2.1, 
so as to delete the provision in s. 3 of the 1973 
act, as amended, for expiration of the act on 
June 30, 1983. 


CASE NOTES 


No request from a State agency is neces- 
sary under present law in order for the Depart- 
ment of Administration to acquire property “by 
purchase, gift, condemnation or otherwise” for 
certain authorized purposes. State v. Johnson, 
278 N.C. 126, 179 S.E.2d 371 (1971). 

The State has the right under this sec- 
tion to condemn property to expand a 
State park in order to protect a historic “swim- 
ming hole” and to assure the public of continued 
access to the site. State v. Williams & Hessee, 


53 N.C. App. 674, 281 S.E.2d 721 (1981). 

Illustrative Case. — State had express stat- 
utory authority, and its statement of public use 
was sufficient, to condemn defendant’s one-fifth 
land interest, held as tenant in common with 
State, as necessary and convenient for the 
operation and maintenance of government- 
owned impoundments. State v. Coastland 
Corp., 134 N.C. App. 269, 517 S.E.2d 655 
(1999), cert. denied, 351 N.C. 111, 540 S.E.2d 
371 (1999). 


§ 146-22.2. Appraisal of property to be acquired by State. 


(a) Where an appraisal of real estate or an interest in real estate is required 
by law to be made before acquisition of the property by the State or an agency 
of the State, the appraisal shall be made by a real estate appraiser licensed or 
certified by the State under Article 5 of Chapter 93A of the General Statutes. 

(b) The provisions of subsection (a) of this section shall not apply to 
appraisals of real estate or an interest in real estate made by personnel within 
the Department of Transportation when the appraisal is anticipated to be less 
than ten thousand dollars ($10,000). In the event that the real estate or 
interest in real estate is in fact appraised at ten thousand dollars ($10,000) or 
more, the Department of Transportation must comply with the provisions of 
subsection (a) of this section. (1989 (Reg. Sess., 1990), c. 827, s. 12; 1991, c. 94, 
s. 1; 1993, c. 519, s. 1; 1993 (Reg. Sess., 1994), c. 691, s. 1; 1995, c. 135, s. 1.) 


Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 827, s. 15 made this section 
effective July 1, 1991. 

Session Laws 1995, c. 135, s. 1 amended 


as amended by Session Laws 1993, c. 519, s. 1, 
and by Session Laws 1993 (Reg. Sess., 1994), c. 
135, s. 1, so as to delete the expiration date for 
subsection (b). 


section 2 of Chapter 94 of Session Laws 1991, 


§ 146-23. Agency must file statement of needs; Depart- 
ment must investigate. 


Any State agency desiring to acquire land, whether by purchase, condem- 
nation, lease, or rental, shall file with the Department of Administration an 
application setting forth its needs, and shall furnish such additional informa- 
tion as the Department may request relating thereto. Upon receipt of such 
application, the Department of Administration shall promptly investigate all 
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aspects of the requested acquisition, including the existence of actual need for 
the requested property on the part of the requesting agency; the availability of 
land already owned by the State or by any State agency which might meet the 
requirements of the requesting agency; the availability, value, and status of 
title of other land, whether for purchase, condemnation, lease, or rental, which 
might meet the requirements of the requesting agency; and the availability of 
funds to pay for land if purchased, condemned, leased, or rented. The 
Department of Administration may make acquisitions at the request of the 
Governor and Council of State upon compliance with the investigation herein 
Pi haa (1957, c. 584, s. 6; G.S., s. 146-104; 1959, c. 683, s. 1; 1969, c. 1091, 
aie) 


CASE NOTES 


Compliance Shown. — Affidavits and ex- sition” in compliance with this section. State v. 
hibits, together with Secretary of Administra- Coastland Corp., 134 N.C. App. 269, 517 S.E.2d 
tion’s findings, indicated that statutory require- 655 (1999), cert. denied, 351 N.C. 111, 540 
ments were addressed, and the trial court S.E.2d 371 (1999). 
reasonably determined that DOA properly in- Stated in State v. Johnson, 278 N.C. 126, 179 
vestigated “all aspects of the requested acqui- S.E.2d 371 (1971). 


§ 146-23.1. Buildings having historic, architectural or cul- 
tural significance. 


In order to promote the use of buildings having historic, architectural or 
cultural significance, the Department of Administration shall inform the North 
Carolina Historical Commission of all geographical areas in the State within 
which the State is actively seeking to lease space for the accommodation of 
State agencies. Within 60 days of the receipt of such information, the North 
Carolina Historical Commission shall identify for the Department of Admin- 
istration all buildings within such geographical areas that (i) are known to be 
of historic, architectural or cultural significance (including but not limited to 
buildings listed or eligible to be listed on the National Register established 
pursuant to 16 U.S.C. 470(a)), and (ii) which may be suitable, whether or not 
in need of repair, alteration or addition, for acquisition or lease to meet the 
public building and space needs of State agencies. In addition, the North 
Carolina Historical Commission shall furnish the Department of Administra- 
tion such additional information on the physical condition, usable space, and 
the nature and approximate costs of necessary historic rehabilitation as the 
department may request in order for the department to determine whether the 
acquisition or lease of space in such buildings is feasible and prudent. 

In acquiring lease space pursuant to G.S. 146-25.1, the Department of 
Administration shall give preference to lease proposals involving buildings 
identified by the North Carolina Historical Commission as having historic, 
architectural or cultural significance. Provided, however, that such preference 
shall be given only when the Department of Administration, after investiga- 
tion as provided in this Article, determines that such proposal is feasible, 
prudent and in the best interest of the State, as compared with available 
alternatives, such determination to include the State’s policy to preserve 
historic buildings. (1977, c. 998, s. 1.) 


§ 146-24. Procedure for purchase or condemnation. 


(a) If, after investigation, the Department determines that it is in the best 
interest of the State that land be acquired, the Department shall proceed to 
negotiate with the owners of the desired land for its purchase. 
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(b) If the purchase price and other terms are agreed upon, the Department 
shall then submit to the Governor and Council of State the proposed purchase, 
together with a copy of the deed, for their approval or disapproval. If the 
Governor and Council of State approve the proposed purchase, the Department 
shall pay for the land and accept delivery of a deed thereto. All conveyances of 
purchased real property shall be made to “the State of North Carolina,” and no 
such conveyance shall be made to a particular agency, or to the State for the 
use or benefit of a particular agency. 

(c) If negotiations for the purchase of the land are unsuccessful, or if the 
State cannot obtain a good and sufficient title thereto by purchase from the 
owners, then the Department of Administration may request permission of the 
Governor and Council of State to exercise the right of eminent domain and 
acquire any such land by condemnation in the same manner as is provided for 
the Board of Transportation by Article 9 of Chapter 136 of the General 
Statutes. Upon approval by the Governor and Council of State, the Depart- 
ment may proceed to exercise the right of eminent domain. Approval by no 
other State agency shall be required as a prerequisite to the exercise of the 
power of eminent domain by the Department. Provided that when the 
procedures of Article 9 of Chapter 136 are employed by the Department, any 
person named in or served with a complaint and declaration of taking shall 
have 120 days from the date of service thereof within which to file answer. 
(195'7FC 0847800, G ose l40-l05, 1959) c7650.'5, 1, £001, C. O14. 6. lea oes 
50%. sb; 19S cee 4ouee |.) 


CASE NOTES 


Strict Construction. — In construing stat- 
utes which are claimed to authorize the exer- 
cise of the power of eminent domain, a strict 
rather than a liberal construction is the rule. 
State v. Core Banks Club Properties, 275 N.C. 
328, 167 S.E.2d 385 (1969). 

Power of Eminent Domain as Preroga- 
tive of Sovereign State. — The right to take 
private property for public use, the power of 
eminent domain, is one of the prerogatives of a 
sovereign state. The right is inherent in sover- 
eignty; it is not conferred by constitutions. Its 
exercise, however, is limited by the constitu- 
tional requirements of due process and pay- 
ment of just compensation for property con- 
demned. State v. Core Banks Club Properties, 
275 N.C. 328, 167 S.E.2d 385 (1969). 

The right of eminent domain must be 
conferred by statute, either in express words 
or by necessary implication. State v. Core 
Banks Club Properties, 275 N.C. 328, 167 
S.E.2d 385 (1969). 

The right of eminent domain lies dormant in 
the State until the legislature, by statute, con- 
fers the power and points out the occasion, 
mode, conditions and agencies for its exercise. 
State v. Core Banks Club Properties, 275 N.C. 
328, 167 S.E.2d 385 (1969). 

As only the legislative branch can au- 
thorize exercise of the power of eminent 
domain and prescribe the manner of its use. 
State v. Core Banks Club Properties, 275 N.C. 


328, 167 S.E.2d 385 (1969). 

And the executive branch cannot, with- . 
out the authority of some statute, proceed 
to condemn property for its own uses. State 
v. Core Banks Club Properties, 275 N.C. 328, 
167 S.E.2d 385 (1969). 

But once authority is given to exercise 
the power of eminent domain, the matter 
ceases to be wholly legislative. The execu- 
tive authorities may then decide whether the 
power will be invoked and to what extent, and 
the judiciary must decide whether the statute 
authorizing the taking violates any constitu- 
tional rights; moreover, the fixing of compensa- 
tion is wholly a judicial question. State v. Core 
Banks Club Properties, 275 N.C. 328, 167 
S.E.2d 385 (1969). 

Procedures for acquisition to the time of 
condemnation are governed by this Arti- 
cle, while the condemnation, if required, is 
regulated by Article 9 of Chapter 136. State v. 
Johnson, 278 N.C. 126, 179 S.E.2d 371 (1971). 

Inference That Acquisition Is in Best 
Interest of State. — This section does not 
require a specific written report that the acqui- 
sition is in the best interest of the State, and 
where the Department did in fact proceed to 
acquire the land, it was a permissible inference 
that such a determination was made. State v. 
Johnson, 278 N.C. 126, 179 S.E.2d 371 (1971). 

Stated in State v. Forehand, 67 N.C. App. 
148, 312 S.E.2d 247 (1984). 
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§ 146-24.1. The power of eminent domain. 


In carrying out the duties and purposes set forth in Chapters 143 and 146 of 
the General Statutes, the Department of Administration is vested with the 
power of eminent domain and shall have the right and power to acquire such 
lands,-easements, rights-of-way or estates for years by condemnation in: the 
manner prescribed by G.S. 146-24 of the General Statutes. The power of 
eminent domain herein granted is supplemental to and in addition to the 
power of eminent domain which may be now or hereafter vested in any State 
agency as defined by G.S. 146-64 and the Department of Administration may 
exercise on behalf of such agency the power vested in said agency or the power 
vested in the Department of Administration herein; and the Department of 
Administration may follow the procedure set forth in G.S. 146-24 or the 
procedure of such agency, at the option of the Department of Administration. 
Where such acquisition is made at the request of an agency, such agency shall 
make a determination of the necessity therefor; where such acquisition is on 
behalf of the State or at the request of the Department of Administration, such 
findings shall be made by the Director of Administration. Provided, however, 
that all such acquisitions shall have the approval of the Governor and Council 
of State as provided in G.S. 146-24. 

This section shall not apply to public projects and condemnations for which 
specific statutory condemnation authority and procedures are otherwise pro- 
vided. (1969, c. 1091, ss. 3, 4.) 


CASE NOTES 


Illustrative Case. — State had express stat- 
utory authority, and its statement of public use 
was sufficient, to condemn defendant’s one-fifth 
land interest, held as tenant in common with 
State, as necessary and convenient for the 


operation and maintenance of government- 
owned impoundments. State v. Coastland 
Corp., 134 N.C. App. 269, 517°S.E.2d 655 
(1999), cert. denied, 351 N.C. 111, 540 S.E.2d 
371 (1999). 


§ 146-25. Leases and rentals. 


If, after investigation, the Department of Administration determines that it 
is in the best interest of the State that land be leased or rented for the use of 
the State or of any State agency, the Department shall proceed to negotiate 
with the owners for the lease or rental of such property. All lease and rental 
agreements entered into by the Department shall be promptly submitted to the 
Governor and Council of State for approval or disapproval. (1957, c. 584, s. 6; 
G.S., s. 146-106; 1959, c. 683, s. 1.) 


CASE NOTES 


Limits on Authority of Council of State 
upon Submission to It of Lowest Lease 
Proposal. — Once the Department of Admin- 
istration has submitted to the Council of State 
the lowest lease proposal in accordance with 
requirements set forth in lease specifications, 
the Council of State does not have the authority 


to examine all lease proposals and to require 
the Department of Administration to negotiate 
and enter a lease other than the lease proposal 
submitted by the Department of Administra- 
tion. Martin v. Thornburg, 320 N.C. 533, 359 
S.E.2d 472 (1987). 


§ 146-25.1. Proposals to be secured for leases. 


(a) If pursuant to G.S. 146-25, the Department of Administration deter- 
mines that it is in the best interest of the State to lease or rent land and the 
rental is estimated to exceed twenty-five thousand dollars ($25,000) per year or 
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the term will exceed three years, the Department shall require the State 
agency desiring to rent land to prepare and submit for its approval a set of 
specifications for its needs. Upon approval of specifications, the Department 
shall prepare a public advertisement. The State agency shall place such 
advertisement in a newspaper of general circulation in the county for proposals 
from prospective lessors of said land and shall make such other distribution 
thereof as the Department directs. The advertisement shall be run for at least 
five consecutive days, and shall provide that proposals shall be received for at 
least seven days from the date of the last advertisement in the State Property 
Office of the Department. The provisions of this section do not apply to 
property owned by governmental agencies and leased to other governmental 
agencies. 

(b) The Department may negotiate with the prospective lessors for leasing 
of the needed land, taking into account not only the rental offered, but the type 
of land, the location, its suitability for the purposes, services offered by the 
lessor, and all other relevant factors. In the event either no proposal or no 
acceptable proposal is received after advertising in accordance with subsection 
(a) of this section, the Department may negotiate in the open market for 
leasing of the needed land. 

(c) The Department of Administration shall present the proposed transac- 
tion to the Council of State for its consideration as provided by this Article. In 
the event the lowest rental proposed is not presented to the Council of State, 
that body may require a statement of justification, and may examine all 
proposals. (1973, c. 1448; 1975, c. 523; 1977, c. 485; 1979, c. 43, s. 1; 1983 (Reg. 
Sess., 1984), c. 1116, s. 97; 1999-252, s. 1.) 7 


CASE NOTES 


Limits on Authority of Council of State 
upon Submission to It of Lowest Lease 
Proposal. — Once the Department of Admin- 
istration has submitted to the Council of State 
the lowest lease proposal in accordance with 
requirements set forth in lease specifications, 
the Council of State does not have the authority 


to examine all lease proposals and to require 
the Department of administration to negotiate 
and enter a lease other than the lease proposal 
submitted by the Department of Administra- 
tion. Martin v. Thornburg, 320 N.C. 533, 359 
S.E.2d 472 (1987). 


OPINIONS OF ATTORNEY GENERAL 


As to applicability of section to nonbind- 
ing agreements to lease made prior to April 13, 
1974, to leases which expire after April 13, 


gency situations,” see opinion of Attorney Gen- 
eral to Mr. M.E. White, N.C. Department of 
Administration, 43 N.C.A.G. 402 (1974). 


1974, and must be renegotiated, and to “emer- 


§ 146-26. Donations and devises to State. 


No devise or donation of land or any interest therein to the State or to any 
State agency shall be effective to vest title to the land or any interest therein 
in the State or in any State agency until the devise or donation is accepted by 
the Governor and Council of State. If the land is devised or donated to the State 
or to any State agency as an historic property, then title shall not vest until the 
Historical Commission reports to the Joint Legislative Commission on Gov- 
ernmental Operations as provided in G.S. 121-9. Upon acceptance by the 
Governor and Council of State, title to the said land or interest therein shall 
immediately vest as of the time title would have vested but for the above 
requirement of reporting to the Joint Legislative Commission on Governmen- 
tal Operations if an historic property and acceptance by the Governor and 


504 


$146-26.1 ART. 7. DISPOSITIONS §$146-28 


Council of State. (1957, c. 584, s. 6; G.S., s. 146-107; 1959, c. 683, s. 1; 1996, 2nd 
Ex. Sess., c. 18, s. 7.7(b).) 


§ 146-26.1. Relocation assistance. 


In the acquisition of any real property by the Department of Administration 
for a public use, the Department of Administration shall be vested with the 
authority as set forth in Article 2 of Chapter 133 of the General Statutes. (1971, 
cw5d03\ 1973,-c7507,; s: 5; 1977; ce: 464s» 34;:1993, c. 553, 's: 52:1.) 


ARTICLE 7. 


Dispositions. 


§ 146-27. The role of the Department of Administration in 
sales, leases, and rentals. 


(a) General. — Every sale, lease, rental, or gift of land owned by the State 
or by any State agency shall be made by the Department of Administration and 
approved by the Governor and Council of State. A lease or rental of land owned 
by the State may not exceed a period of 99 years. The Department of 
Administration may initiate proceedings for sales, leases, rentals, and gifts of 
land owned by the State or by any State agency. 

(b) Large Disposition. — If a proposed disposition is a sale or gift of land 
with an appraised value of at least twenty-five thousand dollars ($25,000), the 
sale or gift shall not be made until after consultation with the Joint Legislative 
Commission on Governmental Operations. (1957, c. 584, s. 6; G.S., s. 146-108; 
Pees 107.6, 420, sa.1, 2: 1901, C. (oo, S. £10), 1993, c. 561,'s. 
32(a); 1998-159, s. 5.) 


by State and local governmental units, see 
§ 160A-274. 


Cross References. — As to sale, lease, ex- 
change and joint use of governmental property 


CASE NOTES 


and invalid agreements of the State’s numerous 
agents. Stewart v. Graham, 72 N.C. App. 676, 
32) 9.1.20 5e, cert. denied, 313 N.C. 611,330 
S.E.2d 616 (1985). 


An agreement to lease should be gov- 
erned by the same statutory provisions as 
a lease itself. To hold otherwise would defeat 
the legislative intent to protect the State and 
taxpayers from liability for the unauthorized 


OPINIONS OF ATTORNEY GENERAL 


Section 116-40.6(d) does not exempt the 
Medical Faculty Practice Plan from the 
requirements contained in § 146-22 and 
this section pertaining to consultation with 
the Joint Legislative Commission on Govern- 
mental Operations and approval by the Gover- 
nor and Council of State with regard to acqui- 


sitions and dispositions of real property. See 
opinion of Attorney General to Mr. Layton 
Getsinger, Associate Vice-Chancellor for Ad- 
ministration & Finance and Executive Director 
of Business Services, East Carolina University, 
1999 N.C.A.G. 6 (8/1/99). 


§ 146-28. Agency must file application with Department; 
Department must investigate. 


Any State agency desiring to sell, lease, or rent any land owned by the State 
or by any State agency shall file with the Department of Administration an 
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application setting forth the facts relating to the proposed transaction, and 
shall furnish the Department with such additional information as the Depart- 
ment may request relating thereto. Upon receipt of such application, the 
Department of Administration shall promptly investigate all aspects of the 
proposed transaction, including particularly present and future State need for 
the land proposed to be conveyed, leased, or rented. (1957, c. 584, s. 6; G.S., s. 
146-109; 1959, c. 683, s. 1.) i 


CASE NOTES 


Cited in Granville County Bd. of Comm’rs v. 
North Carolina Hazardous Waste Met. 
Comm’n, 329 N.C. 615, 407 S.E.2d 785 (1991). 


§ 146-29. Procedure for sale, lease, or rental. 


If, after investigation, the Department of Administration determines that it 
is in the best interest of the State that land be sold, leased, or rented, the 
Department shall proceed with its sale, lease, or rental, as the case may be, in 
accordance with rules adopted by the Governor and approved by the Council of 
State. If an agreement of sale, lease, or rental is reached, the proposed 
transaction shall then be submitted to the Governor and Council of State for 
their approval or disapproval. Every conveyance in fee of land owned by the 
State or by any State agency shall be made and executed in the manner 
prescribed in G.S. 146-74 through 146-78. (1957, c. 584, s. 6; G.S., s. 146-110; 
1959, c. 683, s. 1.) 


CASE NOTES 


Cited in Granville County Bd. of Comm’rs v. 
North Carolina Hazardous Waste Met. 
Comm’n, 329 N.C. 615, 407 S.E.2d 785 (1991). 


§ 146-29.1. Lease or sale of real property for less than fair © 
market value. 


(a) Real property owned by the State or any State agency may not be sold, 
leased, or rented at less than fair market value to any private entity that 
operates, or is established to operate for profit. 

(b) Real property owned by the State or by any State agency may be sold, 
leased, or rented at less than fair market value to a public entity. “Public 
entity” means a county, municipal corporation, local board of education, 
community college, special district or other political subdivision of the State 
and the United States or any of its agencies. Any such sale, lease, or rental 
shall be reported at least 30 days prior to the sale, lease, or rental to the Joint 
Legislative Commission on Governmental Operations and the Fiscal Research 
Division of the Legislative Services Office, with the details of such transaction. 

(c) Real property owned by the State or by any State agency may be sold, 
leased, or rented at less than market value to a private, nonprofit corporation, 
association, organization or society if the Department of Administration 
determines both of the following: 

(1) The transaction is in consideration of public service rendered or to be 
rendered by the nonprofit. 

(2) The property will be used in connection with the nonprofit’s tax- 
exempt purpose and not in connection with its unrelated trade or 
business, as defined in section 513 of the Code. For the purposes of 
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this subdivision, the term “Code” has the same meaning as in G.S. 

105-228.90. 
The transaction shall be reported in detail at least 30 days prior to the sale, 
lease, or rental to the Joint Legislative Commission on Governmental Opera- 
tions and the Fiscal Research Division of the Legislative Services Office. The 
fact that any sale of property under this subsection shall not be subject to a 
reversionary interest in the State shall be expressly made known to the Joint 
Legislative Commission on Government Operations, and the Governor and 
Council of State, prior to the transaction being authorized. 

(d) Any sale, lease, or rental of real property made in conformity with the 
provisions of this section is not a violation of G.S. 66-58(a). 

(e) All sales, leases, or rentals, prior to July 15, 1986, of real property owned 
by the State or any State agency are not invalid because of a conflict with G.S. 
66-58(a) or with a prior version of this section, but any renewal of any such 
lease or rental agreement on or after July 15, 1986, shall conform to the 
requirements of this section. (1985, c. 479, s. 172(a); 1985 (Reg. Sess., 1986), c. 
1014, s. 188(a); 1993, c. 561, s. 32(c); 1999-252, s. 2.) 


Editor’s Note. — Session Laws 1985, c. 757, 
s. 173 provided that this section, as enacted by 
Session Laws 1985, c. 479, s. 172, would not 
apply to the lease of property for the Ronald 
McDonald House that was approved by the 
Board of Governors of the University of North 
Carolina on June 28, 1985. 

Session Laws 1991 (Reg. Sess., 1992), c. 900, 
s. 26 provides: “The Department of Administra- 
tion may enter into leases with the North 
Carolina Aquarium Society, a nonprofit corpo- 


cially the three State supported aquariums. 
Any leases entered into pursuant to this section 
are exempt from the provisions of G.S. 146- 
248 Sa Ng 

Session Laws 1991 (Reg. Sess., 1992), c. 900, 
s. 179 provides: “Except for statutory changes 
or other provisions that clearly indicate an 
intention to have effects beyond the 1992-93 
fiscal year, the textual provisions of this act 
apply only to funds appropriated for, and activ- 
ities occurring during, the 1992-93 fiscal year.” 


ration whose sole purpose is to assist finan- 


§ 146-29.2. Lease provisions for communications towers. 


The State may lease real property, or any interest in real property, for the 
purposes of construction and placement of communications towers on State 
land or for placement of antennas upon State-owned structures. The following 
additional requirements shall apply to such leases: 

(1) The lease shall require the lessee to permit other telecommunications 
carriers to co-locate on the communications tower on commercially 
reasonable terms between the lessee and the co-locating carrier until 
the communications tower reaches its capacity. Unless the State 
determines that co-location is not feasible at that location, the 
communications tower shall be designed and constructed to accom- 
modate other carriers on the tower. — 

(2) The State shall, in determining the location of lands to be leased for 
communications towers, encourage communications towers to be 
located near other communications towers to,the extent technically 
desirable. 

(3) The State shall, when choosing a communications tower or antenna 
location, choose a location which minimizes the visual impact on 
surrounding landscape. 

(4) The State shall not lease lands of the State Parks System for such 
purposes. | 

For purposes of this section, “co-locate and co-location” mean the sharing of 
a communications tower by two or more services. | 

City and county ordinances apply to communications towers and antennas 
authorized under this section. (1998-158, s. 3.) 
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Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 


§ 146-30. Application of net proceeds. 


(a) The net proceeds of any disposition made in accordance with this 
Subchapter shall be handled in accordance with the following priority: First, in 
accordance with the provisions of any trust or other instrument of title 
whereby title to such real property was heretofore acquired or is hereafter 
acquired; second, as provided by any other act of the General Assembly; third, 
the net proceeds shall be deposited with the State Treasurer. Provided, 
however, nothing herein shall be construed as prohibiting the disposition of 
any State lands by exchange for other lands, but if the appraised value in fee 
simple of any property involved in the exchange is at least twenty-five 
thousand dollars ($25,000), then such exchange may not be made without 
consultation with the Joint Legislative Commission on Governmental Opera- 
tions. 

(b) For the purposes of this Subchapter, the term “net proceeds” means the 
gross amount received from the sale, lease, rental, or other disposition of any 
State lands, less 

(1) Such expenses incurred incident to that sale, lease, rental, or other 
disposition as may be allowed under rules and regulations adopted by 
the Governor and approved by the Council of State; and 

(2) Repealed by Session Laws 1998, c. 553, s. 52.2. 

(3) A service charge to be paid into the State Land Fund. 

(b1) Notwithstanding the other provisions of this section, no service charge 
into the State Land Fund shall be deducted from or levied against the proceeds 
of any disposition by lease, rental, or easement of State lands that are 
designated as part of the Centennial Campus as defined by G.S. 116-198.33(4), 
that are designated as part of the Horace Williams Campus as defined by G.S. 
116-198.33(4a), or that are designated as part of a Millennial Campus as 
defined by G.S. 116-198.33(4b). All net proceeds of those dispositions are 
governed by G.S. 116-36.5. 

(c) The amount or rate of such service charge shall be fixed by rules and 
regulations adopted by the Governor and approved by the Council of State, but 
as to any particular sale, lease, rental, or other disposition, it shall not exceed 
ten percent (10%) of the gross amount received from such sale, lease, rental, or 
other disposition. Notwithstanding any other provision of this Subchapter, the 
net proceeds derived from the sale of land or products of land owned by or 
under the supervision and control of the Wildlife Resources Commission, or 
acquired or purchased with funds of that Commission, shall be paid into the 
Wildlife Resources Fund. Provided, however, the net proceeds derived from the 
sale of land or timber from land owned by or under the supervision and control 
of the Department of Agriculture and Consumer Services shall be deposited 
with the State Treasurer in a capital improvement account to the credit of the 
Department of Agriculture and Consumer Services, to be used for such specific 
capital improvement projects or other purposes as are provided by transfer of 
funds from those accounts in the Capital Improvement Appropriations Act. 
Provided further, the net proceeds derived from the sale of park land owned by 
or under the supervision and control of the Department of Environment and 
Natural Resources shall be deposited with the State Treasurer in a capital 
improvement account to the credit of the Department of Administration to be 
used for the purpose of park land acquisition as provided by transfer of funds 
from those accounts in the Capital Improvement Appropriations Act. In the 
Capital Improvement Appropriations Act, line items for purchase of park and 
agricultural lands will be established for use by the Departments of Adminis- 
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tration and Agriculture. The use of such funds for any specific capital 
improvement project or land acquisition is subject to approval by the Director 
of the Budget. No other use may be made of funds in these line items without 
approval by the General Assembly except for incidental expenses related to the 
project or land acquisition. Additionally with the approval of the Director of the 
Budget, either Department may request funds from the Contingency and 
Emergency Fund when the necessity of prompt purchase of available land can 
be demonstrated and funds in the capital improvement accounts are insuffi- 
cient. Provided further, the net proceeds derived from the sale of any portion of 
the land in or around the unincorporated area known as Butner on or after 
July 1, 1980, shall be deposited with the State Treasurer in a capital 
improvement account to the credit of the Hospital to provide water and sewers 
and to bring those streets in the unincorporated area known as Butner not on 
the State highway system up to standards adequate for acceptance on the 
system, according to a plan adopted by the Department of Administration, and 
the Office of State Budget and Management, with the approval of the Board of 
County Commissioners of Granville County, to build industrial access roads to 
industries on the Butner lands, to construct new city streets on the Butner 
lands, extend water and sewer service on the Butner lands, and repair storm 
drains on the Butner lands. (1959, c. 683, s. 1; 1975, 2nd Sess., c. 983, s. 30; 
Peete el, 8.A.C. 1012, 19/9,.C,, 008, 8.1, 1981, c, 859, 8.23.4" c 1127, 8. do; 
1981 (Reg. Sess., 1982), c. 1282, s. 24; 1983, c. 717, ss. 86, 86.1, 86.2, 87; c. 761, 
s. 166; 1983 (Reg. Sess., 1984), c. 1034, s. 164; c. 1116, s. 97(d); 1989, c. 727, s. 
Ps (99. 8.040; L99a, Ce o21,.8..200.1; ¢; 553, 8. 02,2;,1997-261, s. 109; 
1997-443, s. 11A.119(a); 1998-159, s. 4; 1999-234, s. 8; 2000-140, s. 93.1(a); 
2000-177, s. 9; 2001-424, s. 12.2(b).) 


Cross References. — As to net proceeds 
from certain University of North Carolina land 
sales being trust funds of the University, see 
§ 116-36.1. 

Editor’s Note. — Session Laws 1999-237, s. 
29.6C provides that, notwithstanding G.S. 146- 
30, the Stonewall Jackson Training School in 
Cabarrus County may retain the net proceeds 
from the sale or lease of historic properties at 
the school to be used for capital improvements 
at the school. 

Session Laws 1999-237, s. 30.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1999-2001 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 1999.” 

Session Laws 1999-237, s. 30.4, contains a 
severability clause. 


Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(a), effective July 21, 2000, 
substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” in the last sentence of sub- 
section (c). 

Session Laws 2000-177, s. 9, effective August 
2, 2000, in the first sentence of subsection (b1), 
deleted “or” following “G.S. 116-198.33(4)” and 
added “or that are designated as part of a 
Millennial Campus as defined by GS. 116- 
198.33(4b).” 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subsection 
(c). 


2001-424, s. 365 is a 


OPINIONS OF ATTORNEY GENERAL 


For opinion that service charge was not 
applicable in gift of trust situation de- 
scribed, see opinion of Attorney General to Mr. 


Carroll L. Mann, Jr., Property Control and 
Construction Division, Department of Adminis- 
tration, 41 N.C.A.G. 738 (1972). 
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ARTICLE 8. 


Miscellaneous Provisions. 


§ 146-31. Right of appeal to Governor and Council of 
State. 


The requesting agency, in the event of disagreement with a decision of the 
Department of Administration regarding the acquisition or disposition of land 
pursuant to the provisions of this Subchapter, shall have the right of appeal to 
the Governor and Council of State. (1957, c. 584, s. 6; G.S., s. 146-113; 1959, c. 
683, s. 1.) 


§ 146-32. Exemptions as to leases, etc. 


The Governor, acting with the approval of the Council of State, may adopt 
rules and regulations: 

(1) Exempting from any or all of the requirements of this Subchapter such 
classes of lease, rental, easement, and right-of-way transactions as he 
deems advisable; and 

(2) Authorizing any State agency to enter into and/or approve those 
classes of transactions exempted by such rules and regulations from 
the requirements of this Chapter. 

(3) No rule or regulation adopted under this section may exempt from the 
provisions of G.S. 146-25.1 any class of lease or rental which has a 
duration of more than 21 days, unless the class of lease or rental: 

a. Is a lease or rental necessitated by a fire, flood, or other disaster 
that forces the agency seeking the new lease or rental to cease use 
of real property; 

b. Is a lease or rental necessitated because an agency had intended to 
move to new or renovated real property that was not completed 
when planned, but a lease or rental exempted under this sub- 
paragraph may not be for a period of more than six months; or 

c. Is a lease or rental which requires a unique location or a location 
that adjoins or is in close proximity to an existing rental location. 
(1959, c. 688, s. 1; 1983 (Reg. Sess., 1984), c. 1116, s. 97; 1985, c. 
479, s. 173; 1999-252, s. 3; 1999-456, s. 38.) 


§ 146-33. State agencies to locate and mark boundaries of 
lands. 


Every State agency shall locate and identify, and shall mark and keep 
marked, the boundaries of all lands allocated to that agency or under its 
control. The Department of Administration shall locate and identify, and mark 
and keep marked, the boundaries of all State lands not allocated to or under 
the control of any other State agency. The chief administrative officer of every 
State agency is authorized to contract with the State Department of Correction 
for the furnishing, upon such conditions as may be agreed upon from time to 
time between the State Department of Correction and the chief administrative 
officer of that agency, of prison labor for use where feasible in the performance 
of these ae a (1957, c. 584, s. 2; G.S., s. 143-145.1; 1959) c. 683, s. 1; 1967, c. 
996, s. 13. 


§ 146-34. Agencies may establish agreed boundaries. 


Every State agency may establish agreed boundaries between lands allo- 
cated to it or under its control, and the lands of any other owner, subject to the 
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approval of the Governor and Council of State. The Department of Adminis- 
tration is authorized to establish agreed boundaries between State lands not 
allocated to or under the control of any other State agency and the lands of any 
other owner, subject to the approval of the Governor and Council of State. The 
Attorney General shall represent the State in all proceedings to establish 
boundaries which cannot be established by agreement. (1957, c. 584, s. 3; G.S., 
s. 143-145.2; 1959, c. 683, s. 1.) 


§ 146-35. Severance approval delegation. 


The Governor, acting with the approval of the Council of State, may adopt 
rules and regulations delegating to any other State agency the authority to 
approve the severance of buildings and standing timber from State lands. 
Upon such approval of severance, the buildings or timber affected shall be, for 
the purposes of this Chapter, treated as personal property. (1959, c. 683, s. 1.) 


§ 146-36. Acquisitions for and conveyances to federal gov- 
ernment. 


The Governor and Council of State may, whenever they find that it is in the 
best interest of the State to do so, enter into any contract or other agreement 
which will be sufficient to comply with federal laws or regulations, binding the 
State to acquire for and to convey to the United States government land or any 
interest in land, and to do such other acts and things as may be necessary for 
such compliance. 

The Governor and Council of State may authorize any conveyance to the 
United States government to be made upon nominal consideration whenever 
they deem it to be in the best interest of the State to do so. (1959, c. 683, s. 1.) 


CASE NOTES 


This section confers no power of emi- 
nent domain. State v. Core Banks Club Prop- 
erties, 275 N.C. 328, 167 S.E.2d 385 (1969). 


SUBCHAPTER III. ENTRIES AND GRANTS. 


ARTICLE 9. 


General Provisions. 


§ 146-37. Intent of Subchapter. 


It is the purpose and intent of this Subchapter to protect vested rights, titles, 
and interests acquired under the laws governing entries and grants as they 
read immediately prior to June 2, 1959. (1959, c. 683, s. 1.) 


Legal Periodicals. — For note on defining public trust doctrine in North Carolina, see 49 
navigable waters and the application of the N.C.L. Rev. 888 (1971). 


§ 146-38. Pending entries. 


All entries which have been filed with entry-takers within one year prior to 
June 2, 1959, or filed more than one year prior to June 2, 1959, but still 
pending due to the filing of protest to the entry, shall be processed pursuant to 
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the provisions of Chapter 146 of the General Statutes as it read immediately 
prior to June 2, 1959. Every such entry shall be paid for within one year from 
the date of entry, unless a protest be filed to the entry, in which event it shall 
be paid for within one year after final judgment on the protest; and all entries 
not thus paid for shall become null and void, and shall not be subject to 
renewal. It shall be the duty of both the enterer and protestant to conclude, 
within 12 months from June 2, 1959, all actions wherein a protest has been 
filed, and such cases shall be given preference on the dockets of the courts of 
the State. Any action not so concluded shall be deemed a lapse as to enterer 
and protestant. It is not the intent of this proviso to void any previous grant of 
the State of North Carolina, or to divest any vested right, but to terminate all 
rights accrued on account of an entry wherein no grant has been made. 
Provided that the resident judge of the superior court or the judge holding the 
superior courts of the district where the land lies, may, for good cause shown, 
extend the time within which an action in which a protest has been filed is 
required by this section to be concluded; but no single extension shall exceed 
one year in duration. A copy of this section shall be mailed by the Secretary of 
State to all parties to actions wherein protests have been filed as may be 
determined by records available in his office, and to all clerks of the superior 
court of the State. (1959, c. 683, s. 1.) 


§ 146-39. Void grants; not color of title. 


Every entry made and every grant issued for any lands not authorized by 
G.S. 146-1 through 146-77, as those sections read immediately prior to June 2, 
1959, to be entered or granted shall be void. 

Every grant of land issued since March 6, 1893, in pursuance of the statutes 
regulating entries and grants, shall, if such land or any portion thereof has 
been heretofore granted by this State, so far as relates to any such land 
heretofore granted, be absolutely void for all purposes whatever, shall confer 
no rights upon the grantee therein or those claiming under such grantee, and 
shall in no case and under no circumstances constitute any color of title to any 
person. (R.C., c. 42, s. 2; Code, s. 2755; 1898, c. 490; Rev., s. 1699; C.S., s. 7945, 
G.S., s. 146- 13; 1959, c. 683, s: 1.) 


Editor’s Note. — The reference in this sec- 
tion to §§ 146-1 through 146-77 is to those 


sections as they stood prior to the ratification of 


Session Laws 1959, c. 683, which revised this 
Chapter. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding sections of this 
Chapter as it stood before its revision in 1959, or 
under earlier statutes from which they were 
derived. 

Preference for Elder Title. — Where there 
are two or more conflicting titles derived from 
the State, the elder shall be preferred, upon the 
familiar maxim that he who is prior in time 
shall be prior in right and shall be adjudged to 
have the better title. Berry v. W. M. Ritter 
Lumber Co., 141 N.C. 386, 54 S.E. 278 (1906). 

Subsequent Grant of Same Land Void. — 
Where land in controversy was previously 
granted to plaintiff’s predecessor in title, a 
subsequent grant of the same land, under 
which defendants claimed title, was void for all 


purposes. Johnston v. Kramer Bros. & Co., 203 
F. 733 (E:D.N.C, 1913). 

State’s grant of land was held not in- 
valid where land conveyed by the grant had 
not been covered by any previous grant. 
Peterson v. Sucro, 101 F.2d 282 (4th Cir. 1939). 

State Not Interested in Conflicting 
Grants. — Protest to entry raises the issue of 
title solely between the enterer and the pro- 
testant, in which matter the State is not inter- 
ested, the burden being on the enterer to prove 
that the protestant’s grant does not cover the 
land described in his entry. Walker v. Parker, 
169 N.C. 150, 85 S.E. 306 (1915). 

Title by Adverse Possession. — Where 
upon protest to the entry of the State’s lands it 
is ascertained that the lands described in the 
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entry are not contained in the former grant, the 
protestant. may show that the lands are not 
vacant and unappropriated by sufficient ad- 
verse possession to take the title out of the 
State and vest it in himself. Walker v. Parker, 
169 N.C. 150, 85 S.E. 306 (1915). 

To mature a title under a junior grant, there 
must be shown adverse and exclusive posses- 
sion of the lappage, or the law will presume 
possession to be in the true owner as to all that 
portion of the lappage not actually occupied by 
the junior claimant. McLean v. Smith, 106 N.C. 
172, 11 S.E. 184 (1890); Boomer v. Gibbs, 114 
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N.C. 76, 19 S.E. 226 (1894); Currie v. Gilchrist, 
147 N.C. 648, 61 S.E. 581 (1908); Blue Ridge 
Land Co. v. Floyd, 167 N.C. 686, 83 S.E. 687 
(1914); Georgia-Carolina Land & Timber Co. v. 
Potter, 189 N.C. 56, 127 S.E. 343 (1925). 

Application to Grants Issued Since 
March 6, 1893. — Statute providing that a 
junior grant shall not be color of title so far as it 
covers land previously granted applies by its 
terms only to grants issued since March 6, 
1893. Weaver v. Love, 146 N.C. 414, 59 S.E. 
1041 (1907); Jones-Onslow Land Co. v. Wooten, 
177 N.C. 248, 98 S.E. 706 (1919). 


ARTICLE 10. 


Surveys. 


§ 146-40. Record of surveys to be kept. 


The county commissioners of the several counties of the State shall provide 
a suitable book or books for recording of surveys of entries of land, to be known 
as Record of Surveys, to be kept in the office of register of deeds as other 
records are kept. Such record shall have an alphabetical and numerical index, 
the numerical index to run consecutively. It shall be the duty of every county 
surveyor or his deputy surveyor who makes a survey to record in such book a 
perfect and complete record of all surveys of lands made upon any warrant 
issued upon any entry, and date and sign same as of the date such survey was 
Mmagenc1v05, c. 242; Rev., s: 1722; C.S., s. 7570; G.S..\s. 146-39; 1959, c.,683,.s. 
1.) 


CASE NOTES 


Notice of Surveys. — Prior to enactment of 
the statute from which this section is derived, 
an entry of the State’s vacant and unappropri- 
ated lands too vague to give notice of the 
boundaries of the land intended to be entered 
was not sufficient notice to a second enterer 
who had perfected his grant in ignorance of the 
first; and the mere running of the lines of the 


first enterer, which he could keep in his posses- 
sion, or the warrant to the county surveyor, 
necessarily no more definite than the original 
entry, did not remedy the defective description 
of the entry. However, the statute from which 
this section is derived provided for notice of all 
surveys, so that this problem should not here- 
after arise. Lovin v. Carver, 150 N.C. 710, 64 


lands by survey or the making of amap by the  S.E. 775 (1911). 


§ 146-41. Former surveys recorded. 


Where any ex-surveyor of a county is alive and has correct minutes or notes 
of surveys of land on entries made by him during his term of office, it shall be 
lawful for him to record and index such survey in the Record of Surveys, and 
the county commissioners shall pay for such services ten cents (10¢) for each 
survey so recorded and indexed. (1905, c. 242, s. 2; Rev., s. 1725; C.S., s. 7571; 
G.S., s. 146-40; 1959, c. 683, s. 1.) 


§ 146-42. What record must show; received as evidence. 


All surveys so recorded in such book shall show the number of the tract of 
land, the name of the party entering, and the name of the assignee if there be 
any assignee; and shall be duly indexed, both alphabetically and numerically, 
in such record in the name of the party making the entry and in the name of 
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the assignee if there be any assignee. Such record of any surveyor or deputy 
surveyor when so made shall be read in evidence in any action or proceeding 
in any court: Provided that if such record differs from the original certificates 
of survey heretofore made or on file in the office of the Secretary of State, such 
original or certified copy of the certificate in the Secretary of State’s office shall 
control. (1905, c. 242, ss. 2, 3, 6; Rev., s. 1723; C.S., s. 7572; G.S., s. 146-41; 
1959, c. 683, s. 1.) 


ARTICLE 11. 


Grants. 


§ 146-43. Cutting timber on land before obtaining a grant. 


If any person shall make an entry of any lands, and before perfecting title to 
same shall enter upon such lands and cut therefrom any wood, trees, or timber, 
he shall be guilty of a Class 1 misdemeanor. Any person found guilty under the 
provisions of this section shall further pay to the State double the value of the 
wood, trees, or timber taken from the land, and it shall be the duty of the 
solicitor of the district in which the land lies to sue for the same. (1903, c. 272, 
s. 4; Rev., s. 3741; C.S., s. 7582; G.S., s. 146-51; 1959, c.. 683, s. 1; 1993, ¢c. 539, 
s. 1052; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 146-44. Card index system for grants. 


The Secretary of State shall install in his office a card index system for 
grants, and every warrant, plot, and survey that can be found shall be encased 
in separate envelopes. Each card and envelope shall show substantially the 
following: 

WOU, 22. 28) a2 tee ee 2 ee ee Ge 
Name 
Granti Nowe see 2s  _tssued 
Grant Bookses awed Des pois Page 
Bntry (Nowe Sa ee se eeeeY ow Entered 
File No. 
Location 
FLGIA AT: Kise recent ak te et we a ee 

Such grant books as are old and falling to pieces shall be recopied, and 
whenever any part of the record of a grant is partly gone or destroyed the 
Secretary of State shall restore same, if he can do so with accuracy from the 
description in the plot and survey upon which the grant was issued and 
original record made. (1909, c. 505, ss. 1, 2, 3; C.S., s. 7584; G.S., s. 146-53; 
1959, c. 683, s. 1.) 


§ 146-45. Grant of Moore’s Creek Battlefield authorized. 


In conjunction with an act of Congress relating to the establishment of the 
Moore’s Creek National Military Park (June 2, 1926, c. 448, s. 2, 44 Stat. 684; 
U. S. Code, Title 16, ss. 422-422(d)), the Governor of the State of North 
Carolina is hereby authorized to execute to the United States government a 
deed vesting the title to Moore’s Creek Battlefield, Pender County, in said 
United States government on behalf of the State of North Carolina, to preserve 
the same as an historical battlefield: Provided that the consent of the State of 
North Carolina to such acquisition by the United States is upon the express 
condition that the State of North Carolina shall so far retain a concurrent 
jurisdiction with the United States over such battlefield as that all civil and 


014 


§$146-46 ART. 12. CORRECTION OF GRANTS $146-47 


criminal processes issued from the courts of the State of North Carolina may 
be executed thereon in like manner as if this authority had not been given: 
Provided further, that the title to said battlefield so conveyed to the United 
States shall revert to the State of North Carolina unless said land is used for 
fae onsite which it is ceded. (1925, c. 40; 1927, c. 56; G.S., s. 146-54; 1959, 
Ci park 


ARTICLE 12. 


Correction of Grants. 


§ 146-46. When grants may issue. 


In any case where, under the provisions of this Subchapter, the Secretary of 
State is authorized to issue a grant or a duplicate grant to correct an error in 
a prior grant, the grant of correction shall be authenticated by the Governor, 
countersigned by the Secretary of State, and recorded in the office of the 
Secretary of State. The date of the entry and the number of the survey from the 
certificate of survey upon which the grant is founded shall be inserted in every 
such grant, and a copy of the plot shall be attached to the grant. (1777, c. 114, 
Perera. iyo, Cc. 185) 8°14" P RS'7796) cy 455) PR.) 1799) 0.525.672, BR: 
RiC., c. 42; ss. 12, 22; Code, ss. 2769, 2779; 1889, c. 522; Rev., ss. 1729, 1734, 
Pago... 8. 1078; GS., s. 146-47:'1959, c. 683)'s. 12) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding sections of this 
Chapter as it stood before its revision in 1959, or 
under earlier statutes from which they were 
derived. 

A grant without the great seal of the 
State affixed does not show title under that 
grant, as it is mandatory that the seal be 
affixed to authenticate the signature of the 
Governor and the Secretary of State. Howell v. 
Hurley, 170 N.C. 798, 83 S.E. 699 (1914). 

But a paper signed by the Governor and 
countersigned by the Secretary of State is 
admissible in evidence to show title, even 
though it does not bear the great seal of the 
State. Howell v. Hurley, 170 N.C. 401, 87 S.E. 
107 (1915). 

A grant of land is void if not signed by 
the Secretary of State. Den on Demise of 
Hunter v. Williams, 8 N.C. 221 (1820). 

Place of Secretary of State’s Signature 


§ 146-47. Change of county 
registered. 


Immaterial. — It is not necessary that the 
Secretary of State countersign at any special 
place on the grant to make it valid. Richards v. 
W.M. Ritter Lumber Co., 158 N.C. 54, 73 S.E. 
485 (1911), modified on other grounds on re- 
hearing, 159 N.C. 455, 74 S.E. 1016 (1912). 

Effect of Attempt to Sign by Deputy Sec- 
retary. — It is necessary that the Secretary of 
State sign the grant, and if he signs such grant 
it is valid, no matter if there has been an 
attempt to sign by one of the deputies. Fowler v. 
Union Dev. Co., 158 N.C. 48, 73 S.E. 488 (1911). 

When Secretary of State Must Issue 
Grant. — Where the claimant has complied 
with the law, and it appears from the warrant 
and survey that the entry-taker and surveyor 
have discharged their duties, the Secretary 
must issue the grant and has no discretion in 
the matter. Wool v. Saunders, 108 N.C. 729, 13 
S.E. 294 (1891). 


line before grant issued or 


All grants issued on entries for lands which were entered in one county, and 


before the issuing of the grants therefor or the registration of the grants, by the 
change of former county lines or the establishment of new lines, the lands so 
entered were placed in a county or in counties different from that in which they 
were situated, and the grants were registered in the county where the entries 
were made, shall be good and valid, and the registration of the grant shall have 
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the same force and effect as if they had been registered in the county where the 
lands were situated. All persons claiming under and by such grants may have 
them, or a certified copy of the same, from the office of the Secretary of State, 
or from the office of the register of deeds when they had been erroneously 
registered, recorded in the office of the register of deeds of the county or 
counties where the lands lie, and such registration shall have the same force 
and effect as if the grants had been duly registered in such county or counties. 
(1897, c. 37; Rev., s. 1736;,.C.S.,.s.7585; G.S:, s. 146-55;.1959, c. 683,.s. 1.) 


CASE NOTES 


When the entry and survey are made in McMillan v. Gambill, 106 N.C. 359, 11 S.K. 273 
one county, registration of the deed in that (1890); Wyman v. Taylor, 124 N.C. 426, 32 S.E. 
county gives good title, even though a new 740 (1899), decided prior to 1959 revision of 
county may have been organized including the — this Chapter. 
land granted before the grant was registered. 


§ 146-48. Entries in wrong county. 


Whereas many citizens of the State, on making entries of lands near the 
lines of the county wherein they reside, either for want of proper knowledge of 
the land laws of the State or not knowing the county lines, have frequently 
made entries and extended their surveys on such entries into other counties 
than those wherein they were made, and obtained grants on the same; and 
whereas doubts have existed with respect to the validity of the titles to lands 
situated as aforesaid, so far as they extend into other counties than those 
where the entries were made; for remedy whereof it is hereby declared that all 
grants issued on entries made for lands situated as aforesaid shall be good and 
valid against any entries thereafter made or grants issued thereon. (1805, c. 
675, PH 1834. c. 17; R.C..'c. 42.5. 27: Codexs. 2784: Revs 1(37..C.5., Safoop: 
G.S., s. 146-56; 1959, c. 683, s. 1.) 


CASE NOTES 


For application and discussion of ear- N.C. 496 (1802); Lunsford v. Bostion, 16 N.C. 
lier statute, see Harris v. Norman, 96 N.C. 59, 483 (1830). 
2 S.E. 72 (1887). See also Avery v. Strother, 1 


§ 146-49. Errors in surveys of plots corrected. 


Whenever there may be an error by the surveyor in plotting or making out 
the certificate for the Secretary’s office, or whenever the Secretary shall make 
a mistake in making out the courses agreeable to such returns, or misname the 
claimant, or make other mistake, so that such claimant shall be injured 
thereby, the claimant may prefer a petition to the superior court of the county 
in which the land lies, setting forth the injury which he might sustain in 
consequence of such error or mistake, with all the matters and things relative 
thereto. The court may hear testimony respecting the truth of the allegations 
set forth in the petition; and if it shall appear by the testimony, from the return 
of the surveyor or the error of the Secretary, that the patentee is liable to be 
injured thereby, the court shall direct the clerk to certify the facts to the 
Secretary of State, who shall file the same in his office, and correct the error in 
the patent, and likewise in the records of his office. The costs of such suit shall 
be paid by the petitioner, except when any person may have made himself a 
party to prevent the prayer of the petitioner being granted, in which case the 
costs shall be paid as the court may decree. The benefits granted by this section 
to the patentees of land shall be extended in all cases to persons claiming by, 
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from, or under their grants, by descent, devise, or purchase. When any error is 
ordered to be rectified, and the same has been carried through from the grant 
into mesne conveyances, the court shall direct a copy of the order to be recorded 
in the register’s book of the county: Provided no such petition shall be brought 
but within three years after the date of the patent; and if brought after that 
time, the court shall dismiss the same, and all proceedings had thereon shall 
be null and of no effect: Provided further, nothing herein shall affect the rights 
or interest of any person claiming under a patent issued between the period of 
the date of the grant alleged to be erroneous and the time of filing the petition, 
unless such person shall have had due notice of the filing of the petition, by 
service of a copy thereof, and an opportunity of defending his rights before the 
court according to the course of the common law. (1790, c. 326, P.R.; 1798, c. 
p04, PVR:; 1804,.c: 655, P.R.; 1814, c. 876, P.R.; R.C., c. 42, s. 28; Code, 's. 2785; 
Rew, 8. 1738; C.S., s. 7587; G.S., 8. 146-57; 1959, c. 683, s. 1.) 


§ 146-50. Resurvey of lands to correct grants. 


Persons who have entered vacant lands shall not be defeated in their just 
claims by mistakes or errors in the surveys and plots furnished by surveyors. 
In every case where the purchase money has been paid into the State treasury 
within the time prescribed by law after entry, and the survey or plot furnished 
shall be found to be defective or erroneous, the party having thus made entry 
and paid the purchase price may obtain another warrant of survey from the 
register of deeds of the county where the land lies, and have his entry surveyed 
as is directed by existing laws. On presenting a certificate of survey and two 
fair plots thereof to the Secretary of State within six months after the payment 
of the purchase money, the party making such entry and paying such purchase 
price shall be entitled to receive, and it shall be the duty of the Secretary of 
State to issue to him, the proper grant for the lands so entered. (1901, c. 734; 
Rev., s. 1739; C.S., s. 7588; G.S., s. 146-58; 1959, c. 683, s. 1.) 


§ 146-51. Lost seal replaced. 


In all cases where the seal annexed to a grant is lost or destroyed, the 
Governor may, on the certificate of the Secretary of State that the grant was 
fairly obtained, cause the seal of the State to be affixed thereto. (1807, c. 727, 
P.R.; R.C., c. 42, s. 24; Code, s. 2781; Rev., s. 1740; C.S., s. 7589; G.S., s. 146-59; 
1959; c, 683; s. 1.) 


§ 146-52. Errors in grants corrected. 


If in issuing any grant the number of the grant or the name of the grantee 
or any material words or figures suggested by the context have been omitted or 
not correctly written or given, or the description in the body of the grant does 
not correspond with the plot and description in the surveyor’s certificate 
attached to the grant, or if in recording the grant in his office the Secretary of 
State has heretofore made or may hereafter make any mistake or omission by 
which any part of any grant has not been correctly recorded, the Secretary of 
State shall, upon the application of any party interested and the payment to 
him of his lawful fees, correct the original grant by inserting in the proper 
place the words, figures, or names omitted or not correctly given or suggested 
by the context; or if the description in the grant does not correspond with the 
surveyor’s plot or certificate, the Secretary of State shall make the former 
correspond with the latter as the true facts may require. In case the party 
interested shall prefer it, the Secretary of State shall issue a duplicate of the 
original grant, including therein the corrections made; and in those cases in 
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which grants have not been correctly recorded, he shall make the proper 
corrections upon his records, or by rerecording, as he may prefer; and any 
grant corrected as aforesaid may be recorded in any county of the State as 
other grants are recorded, and have relation to the time of the entry and date 


of the grant as in other cases. (1889, c. 460; Rev., s. 1741; C.S., s. 7590; G.S., s. 


146-60; 1959, c. 683, s. 1.) 


CASE NOTES 


Power to Correct Errors Ministerial and 
Not Judicial. — The power conferred upon the 
Secretary of State to correct errors in grants of 
State’s land, by supplying omissions or correct- 
ing the names of grantees, material words or 


figures, etc., confers on him only a ministerial 
authority and not a judicial power. Herbert v. 
Union Dev. Co., 179 N.C. 662, 103 S.E. 380 
(1920), decided prior to 1959 revision of this 
Chapter. 


§ 146-53. Irregular entries validated. 


Wherever persons have, prior to January 1, 1883, irregularly entered lands 
and have paid the fees required by law to the Secretary of State, and have 
obtained grants for such lands duly executed, the title to the lands shall not be 
affected by reason of such irregular entries; and the grants are hereby declared 
to be as valid as if such entries had been properly made. (1868-9, c. 100, s. 4; 
c. 173, s: 6; 187%425,-¢.'48; Code; s+2761> ‘Rev:)'s.17438::CSins) T59E Gian s. 
146-61; 1959, c. 683, s. 1.) 


CASE NOTES 


Wyman v. Taylor, 124 N.C. 426, 32 S.E. 740 
(1899). 


As to curing of irregularities in receiv- 
ing grants from the State under former stat- 
ute from which this section is derived, see 


§ 146-54. Grant signed by deputy Secretary of State vali- 
dated. 


Where State grants have heretofore been issued and the name of the 
Secretary of State has been affixed thereto by his deputy or chief clerk, or by 
anyone purporting to act in such capacity, such grants are hereby declared 
valid; but nothing herein contained shall interfere with vested rights. (1905, c. 
512; Rev., s. 1744; C.S., s. 7592; G.S., s. 146-62; 1959, c. 683, s. 1.) 


CASE NOTES 


No Interference with Vested Rights. — 
Statute from which this section is derived did 


valid if it conflicts with a prior grant, but is 
valid as between the State and the grantee if 


not interfere with vested rights. Richards v. 
W.M. Ritter Lumber Co., 158 N.C. 54, 73 S.E. 
485 (1911), modified on other grounds on re- 
hearing, 159 N.C. 455, 74 S.E. 1016 (1912). 


there was no prior grant. Richards v. W.M. 
Ritter Lumber Co., 158 N.C. 54, 73 S.E. 485 
(1911), modified on other grounds on rehearing, 
159 N.C. 455, 74 S.E. 1016 (1912). 


A grant countersigned by a clerk is not 


§ 146-55. Registration of grants. 


Every person obtaining a grant shall, within two years after such grant is 
perfected, cause the same to be registered in the county where the land lies; 
and any person may cause to be there registered any certified copy of a grant 
from the office of the Secretary of State, which shall have the same effect as if 
the original had been registered. (1783, c. 185, s. 14, P.R.; 1796, c. 455, P.R.; 
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1799; c/'525,'s. 2; P.R.; R.S., c. 42,8, 24; R.C., c. 42, 8. 22; Code, s. 2779; Rev., 
sik729; G:iS38. 7579; G.8),'80146-48; 1959) 6 683y8i919) 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under corresponding sections of 
this Chapter as it stood before its revision in 
1959, or under earlier statutes from which they 
were derived. 

Certificate of Secretary of State as Suf- 
ficient Evidence for Registration. — The 
certificate of the Secretary of State of North 
Carolina, attached to a grant of land and at- 
tested by the great seal of the State, is sufficient 
evidence of its official character to warrant its 
registration without further proof. Ray v. 
Stewart, 105 N.C. 472, 11 S.E. 182 (1890); 
Barcello v. Hapgood, 118 N.C. 712, 24 S.E. 124 
(1896); Wyman v. Taylor, 124 N.C. 426, 32 S.E. 
740 (1899). 

_ Extension of Time for Registration. — 


Prior to 1885 the statutes provided that all 
grants, deeds, etc., be registered in the county 
wherein the land was situated within two years 
from the date thereof. With one or two omis- 
sions, the legislature uniformly extended the 
time for registration for two years. The Su- 
preme Court with equal uniformity held that 
such instruments, when registered within two 
years from their date or within the extended 
period, were good and valid for all purposes 
from their date by relation. Janney v. 
Blackwell, 138 N.C. 437, 50 S.E. 857 (1905). 

Registration is not required to pass title 
under a grant. VEPCO v. Tillett, 80 N.C. App. 
383, 343 S.E.2d 188, cert. denied, 317 N.C. 715, 
347 S.E.2d 457 (1986). 


§ 146-56. Time for registering grants extended. 


All grants from the State of North Carolina of lands and interests in land 
heretofore made, which were required or allowed to be registered within a time 
specified by law, or in the grants themselves, may be registered in the counties 
in which the lands lie respectively at any time within six years from January 
1, 1918, notwithstanding the fact that such specified time has already expired, 
and all such grants heretofore registered after the expiration of such specified 
time shall be taken and treated as if they had been registered within such 
specified time: Provided that nothing herein contained shall be held or have 
the effect to divest any rights, titles, or equities in or to the land covered by 
such grants, or any of them, acquired by any person from the State of North 
Carolina by or through any entry or grant made or issued since such grants 
were respectively issued, or those claiming through or under such subsequent 
entry or grant. (1893, c. 40; 1901, c. 175; 1905, c. 6; Rev., s. 1747; 1907, c. 805; 
fae tet otic, 1562) ix. ess, L913, cc: 27; 45; 19155. 170; 191 7c 84; 
Ce serie ax. 9e98..1920, ¢..78;, 1921, c. 153:.G.5., s..146-63; 1959, c..683, s. 
1) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding sections of this 
Chapter as it stood before its revision in 1959, or 
under earlier statutes from which they were 
derived. 

It is not necessary that a grant from the 
State be registered to make it valid. The 
retroactive statutes making grants registered 
after the times prescribed valid give good title 


against a junior grant duly recorded. Dew v. 
Pyke, 145 N.C. 300, 59 S.E. 76 (1907). 

Where neither party has possession, the 
senior grant is valid against a junior grant 
duly recorded, no matter how long registra- 
tion may have been delayed by the senior 
grantee. Janney v. Blackwell, 138 N.C. 437, 50 
S.E. 857 (1905). 


§ 146-57. Time for registering grants and other instru- 


ments extended. 


The time is hereby extended until September 1, 1926, for the proving and 
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registering of all deeds of gift, grants from the State, or other instruments of 
writing heretofore executed and which are permitted or required by law to be 
registered, and which were or are required to be proved and registered within 
a limited time from the date of their execution; and all such instruments which 
have heretofore been or may be probated and registered before the expiration 
of the period herein limited shall be held and deemed, from and after the date 
of such registration, to have been probated and registered in due time, if 
proved in due form, and registration thereof be in other respects valid: 
Provided that nothing in this section shall be held or deemed to validate or 
attempt to validate or give effect to any informal instrument; and provided 
further that this section shall not affect pending litigation: Provided further 
that nothing herein contained shall be held deemed to place any limitation 
upon the time allowed for the registration of any instrument where no such 
limit is now fixed by law. (Ex. Sess. 1924, c. 20; G.S., s. 146-64; 1959, c. 683, s. 
1.) 


CASE NOTES 


Deed of Gift Void Under § 47-26 Not Re- extending the time for registration could not 
vivable by Later Curative Statute. — _ revive the void deed to the son. Booth v. 
Where a mother made a deed of gift ofherlands Hairston, 193 N.C. 278, 136 S.E. 879, 57 A.L.R. 
to her son, who failed to have it registered 1186 (1927), petition for rehearing dismissed, 
within the time required by § 47-26,anditwas 195N.C. 8, 141 S.E. 480 (1928), decided prior to 
for that reason void, a later curative statute 1959 revision to this Chapter. 


§ 146-58. Time for registering grants further extended. 


The time for the registration of grants issued by the State of North Carolina 
is hereby extended for a period of two years from January 1, 1925: Provided 
that nothing herein contained shall be held or have the effect to divest any 
rights, titles, or equities in or to the land covered by such grants, or any of 
them, acquired by any person from the State of North Carolina by or through 
any entry or grant made or issued since such grants were respectively issued, 
or those claiming through or under such subsequent entry or grant. (1925, c. 
97; G.S., s. 146-65; 1959, c. 683, s. 1.) 


§ 146-59. Time for registering grants or copies extended. 


The time for the registration of grants issued by the State of North Carolina, 
or copies of such grants duly certified by the Secretary of State under his 
official seal, be and the same hereby is extended for a period of two years from 
January 1, 1927, and such grants or copies thereof duly certified as above set 
forth may be registered within such time as fully as the original might have 
been registered at any time heretofore: Provided that nothing herein contained 
shall be held or have the effect to divest any rights, titles, or equities in or to 
the land covered by such grants or any of them, acquired by any person from 
the State of North Carolina by or through any entry or grant made or issued 
since such grants were respectively issued, or those claiming through or under 
auce subsequent entry or grant. (1927, c. 140; G.S., s. 146-66; 1959, c. 683, s. 
ih 


§ 146-60. Further extension of time for registering grants 
or copies for two years from January 1, 1947. 


The time for the registration of grants issued by the State of North Carolina; 
or copies of such grants duly certified by the Secretary of State under his 
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official seal, be and the same hereby is extended for a period of two years from 
January 1, 1947, next ensuing, and such grants or copies thereof duly certified 
as above set forth may be registered within such time as fully as the original 
might have been registered at any time heretofore: Provided that nothing 
herein contained shall be held or have the effect to divest any rights, titles, or 
equities in or to the land covered by such grants or any of them acquired by any 
person from the State of North Carolina by or through any entry or grant made 
or issued since such grants were respectively issued, or those claiming through 
or under such subsequent entry or grant. (1947, c. 99; G.S., s. 146-66.1; 1959, 
c. 683, s. 1.) 


CASE NOTES 


Registration is not required to pass title 383, 343 S.E.2d 188, cert. denied, 317 N.C. 715, 
under a grant. VEPCO v. Tillett, 80 N.C. App. 347 S.E.2d 457 (1986). 


§ 146-60.1. Further extension of time for registering 
grants or copies for four years from January 1, 
1977. 


_ The time for the registration of grants issued by the State of North Carolina, 
or copies of such grants duly certified by the Secretary of State under his 
official seal, be and the same hereby is extended for a period of four years from 
January 1, 1977, and such grants or copies thereof duly certified as above set 
forth may be registered within such time as fully as the original might have 
been registered at any time heretofore: Provided that nothing herein contained 
shall be held or have the effect to divest any rights, titles, or equities in or to 
the land covered by such grants or any of them acquired by any person from the 
State of North Carolina by or through any entry or grant made or issued since 
such grants were respectively issued, or those claiming through or under such 
subsequent entry or grant. (1977, c. 701.) 


CASE NOTES 


Registration is not required to pass title 383, 343 S.E.2d 188, cert. denied, 317 N.C. 715, 
under a grant. VEPCO v. Tillett, 80 N.C. App. 347 S.E.2d 457 (1986). 


ARTICLE 138. 
Grants Vacated. 


§ 146-61. Civil action to vacate grant. 


When any person claiming title to lands under a grant or patent from the 
King of Great Britain, any of the lords proprietors of North Carolina, or from 
the State of North Carolina, shall consider himself aggrieved by any grant or 
patent issued or made since July 4, 1776, to any other person, against law or 
obtained by false suggestions, surprise, or fraud, the person aggrieved may 
bring a civil action in the superior court for the county in which such land may 
be, together with an authenticated copy of such grant or patent, briefly stating 
the grounds whereon such patent should be repealed and vacated, whereupon 
the grantee, patentee, or the person, owner, or claimant under such grant or 
patent, shall be required to show cause why the same shall not be repealed and 
vacated. (R.C., c. 42, s. 29; Code, s. 2786; Rev., s. 1748; C.S., s. 7594; G.S., s. 
146-67; 1959, c. 683, s. 1.) 
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Legal Periodicals. — For article, “Remov- 
ing Local Elected Officials From Office in North 
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Carolina,” see 16 Wake Forest L. Rev. 547 
(1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding sections of this 
Chapter as it stood before its revision in 1959, or 
under earlier statutes from which they were 
derived. 

Collateral Attack on Grant. — If land is 
not subject to entry, the grant is void, and may 
be attacked collaterally. Janney v. Blackwell, 
138 N.C. 487, 50 S.E. 857 (1905). 

For case holding that a grant could only 
be vacated by proceedings under former 
statute, see Crow v. Holland, 15 N.C. 417 
(1834); McNamee v. Alexander, 109 N.C. 242, 
13 S.E. 777 (1891); Kimsey v. Munday, 112 N.C. 
816, 17 S.E. 583 (1893). 

Plaintiff Must Have an Interest in Land 
Claimed. — An action could not be had under 
the statute from which this section was derived 
unless it was made to appear that the plaintiff 
had an interest in the land claimed by the 
defendant. State ex rel. Jones v. Riggs, 154 N.C. 
281, 70 S.E. 465 (1911); Wadsworth v. Cozad, 
L75N.C.A15b294-Si Fk: 670 (1917). 

Where the State has no interest in the 


land, an action to vacate a grant must be 
brought by the party in interest in his own 
name and at his own expense. State ex rel. 
Attorney Gen. v. Bland, 123 N.C. 739, 31 S.E. 
475 (1898). 

Fraud Practiced on State Not Grounds 
to Set Aside Grant. — A grant cannot be set 
aside at the suit of a junior grantee on the 
ground of fraud practiced on the State. Henry v. 
McCoy, 131 N.C. 586, 42 S.E. 955 (1902). 

Action Involving Land in Two Counties. 
— When it appeared in an action for the can- 
cellation of several grants, some of which were 
issued in a different county from that wherein 
the action was brought, that the allegation of 
fraud and false suggestion involved one and the 
same transaction, affecting each and all the 
grants, the subject of the litigation, it was 
unnecessary to bring a separate action in re- 
spect to the grants issued in the other county, 
since some of the lands which were the subject 
of the action were in the county wherein the 
action was brought. Kanawha Hardwood Co. vy. 
Waldo, 161 N.C. 196, 76 S.E. 680 (1912). 


§ 146-62. Judgment recorded in Secretary of State’s office. 


If, upon verdict or demurrer, the court believe that the patent or grant was 
made against law or obtained by fraud, surprise, or upon untrue suggestions, 
it may vacate the same; and a copy of such judgment, after being recorded at 
large, shall be filed by the petitioner in the Secretary of State’s office, where it 
shall be recorded in a book kept for that purpose; and the Secretary shall note 
in the margin of the original record of the grant the entry of the judgment, with 
a reference to the record in his office. (R.C., c. 42, s. 30; Code, s. 2787; Rev., s. 
1749; C.S., s. 7595; G.S., s. 146-68; 1959, c. 683, s. 1.) 


§ 146-63. Action by State to vacate grants. 


An action may be brought by the Attorney General in the name of the State 
for the purpose of vacating or annulling letters patent granted by the State, in 
the following cases: | | 

(1) When he has reason to believe that such letters patent were obtained 
by means of some fraudulent suggestion or concealment of a material 
fact, made by the person to whom the same were issued or made, or 
with his consent or knowledge; or 

(2) When he has reason to believe that such letters patent were issued 
through mistake, or in ignorance of a material fact; or 

(3) When he has reason to believe that the patentee, or those claiming 
under him, have done or omitted an act in violation of the terms and 
conditions on which the letters patent were granted, or have by any 
other means forfeited the interest acquired under the same. (C. C. P, 
s. 367; Code, s. 2788; Rev., s. 1750; C.S., s. 7596; G.S., s. 146-69; 1959, 
c. 683, s. 1.) 
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Legal Periodicals. — For note on defining 
navigable waters and the application of the 
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public trust doctrine in North Carolina, see 49 
N.C.L. Rev. 888 (1971). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding sections of this 
Chapter as it stood before its revision in 1959, or 
under earlier statutes from which they were 
derived. 

State Must Be Interested Party. — The 
State could only bring an action under the 
statute from which this section is derived to 
vacate a grant when title would vest in the 
State upon cancellation of the grant. State ex 
rel. Attorney Gen. v. Bland, 123 N.C. 739, 31 
S.E. 475 (1898). 

Attorney General Must Bring Action. — 
The right to bring an action to set aside a grant 
because of fraud practiced on the State must be 
brought by the Attorney General in the name of 
the State, and cannot be brought by any other 
person. Henry v. McCoy, 131 N.C. 586, 42 S.E. 
955 (1902); Jones v. Riggs, 154 N.C. 281, 70S.E. 
465 (1911). 

Where a grant has been made in strict 


compliance with the law, rights of prop- 
erty have been acquired which cannot be 
taken away, even by the State, in the absence of 
an allegation of fraud or mistake, except after 
compensation and under the principle of emi- 
nent domain. State ex rel. Blount v. Spencer, 
114 N.C. 770, 19 S.E. 93 (1894). 

A license to sell liquor was not a letter 
patent to be vacated by quo warranto under the 
statute from which this section is derived. 
Hargett v. Bell, 134 N.C. 394, 46 S.E. 749 
(1904). 

Proceeding by the Attorney General to 
vacate the charter of a corporation could 
not be brought under the statute from which 
this section is derived, or because of any au- 
thority vested by such statute, but must be 
brought under Chapter 55. Attorney Gen. v. 
Holly Shelter R.R., 134 N.C. 481, 46 S.E. 959 
(1904). 


SUBCHAPTER IV. MISCELLANEOUS. 


ARTICLE 14. 


General Provisions. 


§ 146-64. Definitions. 
As used in this Chapter: 


(1) “Acquired lands” means all State lands, title to which has been 
acquired by the State or by any State agency by purchase, devise, gift, 
condemnation, or adverse possession. 

(2) “Escheated lands” means all State lands, title to which has been 


acquired by escheat. 


(3) “Land” means real property, buildings, space in buildings, timber 
rights, mineral rights, rights-of-way, easements, options, and all other 
rights, estates, and interests in real property. 

(4) “Navigable waters” means all waters which are navigable in fact. 

(5) “State agency” includes every agency, institution, board, commission, 
bureau, council, department, division, officer, and employee of the 
State, but does not include counties, municipal corporations, political 
subdivisions of the State, county or city boards of education, or other 
local public bodies. The term “State agency” does not include any 
private corporation created by act of the General Assembly. In case of 
doubt as to whether a particular agency, corporation, or institution is 
a State agency for the purposes of this Chapter, the Attorney General, 
upon request of the Governor and Council of State, shall make a 
determination of the issue. Upon a finding by the Attorney General 
that an agency, corporation, or institution is not a State agency for the 
purpose of this Chapter, the Governor and Council of State may 
execute a deed or other appropriate instrument releasing and quit- 
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claiming all title and interest of the State in the lands of that agency, 


corporation, or institution. 


(6) “State lands” means all land and interests therein, title to which is 
vested in the State of North Carolina, or in any State agency, or in the 
State to the use of any agency, and specifically includes all vacant and 
unappropriated lands, swamplands, submerged lands, lands acquired 
by the State by virtue of being sold for taxes, escheated lands, and 


acquired lands. 


(7) “Submerged lands” means State lands which lie beneath 
a. Any navigable waters within the boundaries of this State, or 
b. The Atlantic Ocean to a distance of three geographical miles 
| seaward from the coastline of this State. 
(8) “Swamplands” means lands too wet for cultivation except by drainage, 


and includes 


a. All State lands which have been or are known as “swamp” or 
“marsh” lands, “pocosin bay,” “briary bay” or “savanna,” and which 
are a part of one swamp exceeding 2,000 acres in area, or which 
are a part of one swamp 2,000 acres or less in area which has been 


surveyed by the State; and 


b. All State lands which are covered by the waters of any state-owned 


lake or pond. 


(9) “Vacant and unappropriated lands” means all State lands title to 
which is vested in the State as sovereign, and land acquired by the 
State by virtue of being sold for taxes, except swamplands as herein- 


after defined. 


(10) For purposes of this Subchapter, “deep water” means the depth 
reasonably necessary to provide and allow reasonable access for all 
vessels traditionally used in the main watercourse area as of the time 
of the initial easement application. (1854-5, c. 21; R.C., c. 42, s. 1; 
Code, s. 2751; 1891, c. 302; Rev., ss. 1693, 1695; C.S., ss. 7540, 7542; 
G.S., ss. 146-1, 146-4; 1959, c. 683, s. 1; 1969, c. 1164; 1995, c. 529, s. 


4.) 


Cross References. — For requirement that 
all tax supervisors upon request furnish the 
State a report on all properties listed in the 
name of unknown owners in order to promote 
the discovery of State lands as defined by 
subdivision (6) of this section, see § 105-302.1. 

Editor’s Note. — Session Laws 1998, c. 529, 
s. 5, provides in part that nothing in this act 
shall require the adoption of rules to implement 
the provisions therein, and further provides 
that authorization established under this act 
applies only to the Department of Administra- 
tion and shall not be used by any other agency 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding sections of 
this Chapter as it stood before its revision in 
1959, or under earlier statutes from which they 
were derived. 

Littoral rights do not include ownership 
of the foreshore. The littoral owner may, 
however, in exercise of his right of access, 
construct a pier in order to provide passage 


to administer or regulate activities affecting 
the public trust. 

Legal Periodicals. — For note on defining 
navigable waters and the application of the 
public trust doctrine in North Carolina, see 49 
N.C.L. Rev. 888 (1971). 

For article, “Public Rights and Coastal Zone 
Management,” see 51 N.C.L. Rev. 1 (1972). 

For article, “The Battle to Preserve North 
Carolina’s Estuarine Marshes: The 1985 Legis- 
lation, Private Claims to Estuarine Marshes, 
Denial of Permits to Fill, and the Public Trust,” 
see 64 N.C.L. Rev. 565 (1986). 


NOTES 


from the upland to the sea. But the passage 
under the pier must be free and substantially 
unobstructed over the entire width of the 
foreshore. This means that from low to high 
water mark it must be at such a height that the 
public will have no difficulty in walking under 
it when the tide is low or in going under it in 
boats when the tide is high. West v. Slick, 313 
N.C. 33, 326 S.E.2d 601 (1985). 
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Ownership of Foreshore Remains in 
State. — There is nothing in this section or 
§ 146-3 to change the general rule that owner- 
ship of the foreshore remains in the State. On 
the contrary, it is noteworthy that a special 
class was created for the protection of the 
foreshore and the marginal seas. Therefore, 
littoral rights do not include ownership of the 
foreshore. Carolina Beach Fishing Pier, Inc. v. 
Town of Carolina Beach, 277 N.C. 297, 177 
S.E.2d 513 (1970). See also West v. Slick, 313 
N.C. 33, 326 S.E.2d 601 (1985). 

Littoral rights do not include ownership of 
the foreshore. The littoral owner may, however, 
in exercise of his right of access, construct a 
pier in order to provide passage from the up- 
land to the sea. But the passage under the pier 
must be free and substantially unobstructed 
over the entire width of the foreshore. This 
means that from low to high water mark it 
must be at such a height that the public will 
have no difficulty in walking under it when the 
tide is low or in going under it in boats when 
the tide is high. West v. Slick, 313 N.C. 33, 326 
S.E.2d 601 (1985). 

All watercourses are regarded as navi- 
gable in law that are navigable in fact. 
Swan Island Club, Inc. v. White, 114 F. Supp. 95 
(E.D.N:.C. 1953), aff'd, 209 F.2d 698 (4th Cir. 
1954). 

Grant of Land Under Navigable Waters 
Void in Absence of Specific Authority. — In 
the absence of specific authority from the legis- 
lature, the State at no time has the power to 
grant land under navigable waters, and all of 
such grants are void. Swan Island Club, Inc. v. 
White, 114 F. Supp. 95 (E.D.N.C. 1953), aff'd, 
209 F.2d 698 (4th Cir. 1954). 

No Right to Make a Grant Impeding 
Navigation. — In respect to navigable waters, 
the State has no right to grant or convey the 
land under such waters for any purpose which 
will destroy or materially impede the use of 
such waters for navigation. Home Real Estate 
Loan & Ins. Co. v. Parmele, 214 N.C. 63, 197 
S.E. 714 (1938). 

Governor Held Unauthorized to Agree 
to Boundary Line over Land Under Navi- 
gable Waters. — The Governor of North Caro- 
lina was without authority in 1927 to agree as 
to a private owner’s boundary line over lands 
under navigable waters, as the statute at the 
time prohibited the grant of or entry upon such 
lands. Swan Island Club, Inc. v. White, 114 F. 
Supp. 95 (E.D.N.C. 1953), aff’d, 209 F.2d 698 
(4th Cir. 1954). 

Decree in Torrens Proceeding Adjudg- 
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ing Ownership in Land Under Navigable 
Water Held Open to Attack. — Insofar as a 
decree in a Torrens proceeding adjudged the 
plaintiff the owner in fee of shoal lands under 
navigable water, it transcended the power of 
the court under the law, and was therefore open 
to collateral attack. Swan Island Club, Inc. v. 
White, 114 F. Supp. 95 (E.D.N.C. 1953), aff'd, 
209 F.2d 698 (4th Cir. 1954). 

An entry made to swampland when the 
body contained more than 2,000 acres was 
void, as was a grant under such entry. State 
Bd. of Educ. v. Roanoke R.R. & Lumber Co., 158 
N.C. 318, 73 S.E. 994 (1912). See Home Real 
Estate Loan & Ins. Co. v. Parmele, 214 N.C. 63, 
197.S.E, 714 (1938). 

Meaning of “Swamplands.” — Swamp- 
lands, within the meaning of this section, are 
those too wet for cultivation except by drainage. 
Beer v. Whiteville Lumber Co., 170 N.C. 337, 86 
S.E. 1024 (1915). 

Swamplands of two creeks may be sepa- 
rate and not subject to the same applica- 
tion of the statute, even though it appears that 
sometimes during freshets and high water they 
are all covered with one sheet of water. Beer v. 
Whiteville Lumber Co., 170 N.C. 337, 86 S.E. 
1024 (1915). 

A tract of land within the area of 
“swamplands” coming within the meaning of 
the statute need not necessarily be free from 
knolls or higher and drier places. State Bd. of 
Educ. v. Roanoke R.R. & Lumber Co., 158 N.C. 
318, 73 S.E. 994 (1912). 

For case holding that tract in question 
was not “swampland,” see Resort Dev. Co. v. 
Parmele, 235 N.C. 689, 71 S.E.2d 474 (1952), 
overruled in part, Gwathmey v. State ex rel. 
Dep’t of Env’t, Health & Natural Resources, 
342 N.C. 287, 464 S.E.2d 674 (1995). 

Tidelands Filled in and Reclaimed by 
Purchaser. — The fact that tidelands con- 
veyed by the State Board of Education were 
thereafter filled in and reclaimed by the pur- 
chaser did not divest the title of the purchaser, 
since the conveyance was of the fee and was not 
an easement in the lands. Home Real Estate 
Loan & Ins. Co. v. Parmele, 214 N.C. 63, 197 
S.E. 714 (1938). 

Lands once granted by the State to indi- 
vidual citizens do not become “vacant 
lands” within the meaning of the statute 
where the State subsequently acquires title to 
them but abandons the actual use to which 
they were put. State v. Bevers, 86 N.C. 588 
(1882). 


§ 146-65. Exemptions from Chapter. 


None of the provisions of Chapter 146 shall apply to: ' 
(1) The acquisition of highway rights-of-way, borrow pits, or other inter- 
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ests or estates in land acquired for the same or similar purposes, or to 

the disposition thereof, by the Board of Transportation; or 
(2) The North Carolina State Ports Authority, the authority and powers 
thereof set forth or provided for by G.S. 1438B-452 through G.S. 
143B-467 or to the exercise of all or any of such authority and powers, 
Nor shall the provisions of Chapter 146 abrogate or alter any otherwise valid 
contract or agreement heretofore made and entered into by the State of North 
Carolina or by any of its subdivisions or agencies during the term or period of 
such contract or agreement. (1957, c. 584, s. 6; G.S., s. 146-112; 1959, c. 683, s. 

Leh Bec 5OUS sabe O9S nce atso2i3.) 


§ 146-66. Voidability of transactions contrary to Chapter. 


Any sale, lease, rental, or other disposition of State lands or of any interest 
or right therein, made or entered into contrary to the provisions of this 
Chapter, shall be voidable in the discretion of the Governor and Council of . 
State. (1957, c. 584, s. 6; G.S., s. 146-111; 1959, c. 683, s. 1.) 


CASE NOTES 


An agreement to lease should be gov- and invalid agreements of the State’s numerous 
erned by the same statutory provisions as agents. Stewart v. Graham, 72° N.C. App. 676, 
a lease itself. To hold otherwise would defeat 325 S.E.2d 53, cert. denied, 313 N.C. 611, 330 © 
the legislative intent to protect the State and S.E.2d 616 (1985). | 
taxpayers from liability for the unauthorized 


§ 146-67. Governor to employ persons. 


The Governor may employ persons to perform such services as may be 
necessary to carry out the provisions of this Chapter, and he shall fix the 
compensation to be paid for such services. All expenditures for such services 
shall be paid from the State Land Fund on order of the Director of the Budget, 
or the officer designated by him to issue such orders. (1959, c. 683, s. 1.) | 


§ 146-68. Statutes of limitation. 


The provisions of G.S. 1-35, 1-36, and 1-37 are made applicable to this 
Chapter. (1959, c. 6838, s. 1.) 


Legal Periodicals. — For article, “The Bat- to Estuarine Marshes, Denial of Permits to Fill, 
tle to Preserve North Carolina’s Estuarine and the Public Trust,” see 64 N.C.L. Rev. 565 
Marshes: The 1985 Legislation, Private Claims (1986). 


§ 146-69. Service on State in land actions. 


In all actions and special proceedings brought by or against the State or any 
State agency with respect to State land or any interest therein, service of © 
process upon the Secretary of Administration, with delivery to him of copies for 
the Attorney General and for the administrative head of each State agency 
known by the party in whose behalf service is made to have an interest in the 
land which is the subject of the action or proceeding, shall constitute service 
upon the State for all purposes. (1959, c. 683, s. 1; 1975, c. 879, s. 46.) 


§ 146-70. Institution of land actions by the State. 


Every action or special proceeding in behalf of the State or any State agency 
with respect to State lands or any interest therein, or with respect to land 
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being condemned by the State, shall be brought by the Attorney General in the 
name of the State, upon the complaint of the Secretary of Administration. 
Loo. Caboo, 8. 1/1975, 879) sk46.) 


CASE NOTES 


Quoted in State v. Brooks, 279 N.C. 45, 181 
S.E.2d 553 (1971). 


ARTICLE 15. 
State Land Fund. 


§ 146-71. State Land Fund created. 


The State Land Fund, which is hereby created, shall consist of the moneys 
required by this Chapter to be paid into that fund, together with such amounts 
as the General Assembly may appropriate thereto. (1959, c. 683, s. 1.) 


§ 146-72. Purpose. 


The State Land Fund may, in accordance with rules and regulations adopted 
by the Governor and approved by the Council of State, be used for the following 
purposes: 

(1) To pay any expenses incurred in carrying out the duties and respon- 
sibilities created by the provisions of this Chapter. 

(2) For the acquisition of land, when appropriation is made for that 
purpose by the General Assembly. (1959, c. 683, s. 1.) 


§ 146-73. Administration. 


The State Land Fund shall be administered by the Department of Admin- 
istration, in accordance with rules and regulations adopted by the Governor 
and approved by the Council of State. All expenditures from the fund shall be 
made upon order of the Director of the Budget, or of the officer designated by 
him to issue such orders. (1959, c. 683, s. 1.) 


ARTICLE 16. 


Form of Conveyances. 


§ 146-74. Approval of conveyances. 


Every proposed conveyance in fee, including conveyances by gift, of State 
lands shall be submitted to the Governor and Council of State for their 
approval. If the proposed conveyance is of State lands with an appraised value 
of at least twenty-five thousand dollars ($25,000), and it is for other than a 
transportation purpose, the Council of State shall consult with the Joint 
Legislative Commission on Governmental Operations before making a final 
decision on the proposed conveyance. Upon approval of the proposed convey- 
ance in fee by the Governor and Council of State, a deed for the land being 
conveyed shall be executed in the manner prescribed in this Article. (1957, c. 
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584, s. 7; G.S., ss. 143-147; 1959, c. 683, s. 1; 1983 (Reg. Sess., 1984), c. 1116, 


s. 97;.1993,..c4561is.432(b).) 


Editor’s Note. — Session Laws 1998, c. 561, 
which amended this section, in s. 115 provides: 
“Notwithstanding the provisions of G.S. 146-74, 
the Division of Forest Resources, Department 
of Environment, Health, and Natural Re- 
sources [now the Department of Environment 
and Natural Resources], shall transfer in fee 
simple by gift the East Robeson Fire Tower and 
the approximately .91827 acres of land on 
which the tower is located approximately eight 


miles east of Lumberton on Highway 41 in East 
Howellsville Township, Robeson County, this 
being the property described in the deed dated 
March 7, 1935, and recorded in Deed Book 8-N, 
page 219, Robeson County Registry to the East 
Howellsville Volunteer Fire Department, Inc. 
The transfer under this section shall be evi- 
denced by a deed executed in accordance with 
G.S. 146-75 and registered in accordance with 
G.S. 146-77.” . 


CASE NOTES 


Stated in Lewis v. White, 287 N.C. 625, 216 
S.E.2d 134 (1975). 


§ 146-75. Execution; signature; attestation; seal. 


Each such conveyance in fee shall be in the usual form of deeds of 
conveyance of real property and shall be executed in the name of the State of 
North Carolina, signed in the name of the State by the Governor, and attested 
by the Secretary of State; and the great seal of the State of North Carolina 
shall be affixed thereto. (1929, c. 143, s. 2; G.S., s. 143-148; 1959, c. 683, s. 1.) 


§ 146-76. Exclusive method of conveying State lands. 


The manner and method of conveying State lands herein set out shall be the 
exclusive and only method of conveying State lands in fee. Any conveyance 
thereof by any other person or executed in any other manner or by any other 
method shall not be effective to convey the interest or estate of the State in 
such laridst(1929)\c. 1437s 41G 5. Ss, 143-150; 1.959 ic 68348. 1) 


§ 146-77. Admission to registration in counties. 


Each such conveyance shall be admitted to registration in the several 
counties of the State upon the probate required by law for deeds of corpora- 
tions. (1929) ic. 143° 's..3: G.S., s. 143-149: 1959. c. 683) 8.1.) 


§ 146-78. Validation of conveyances of state-owned lands. 


All conveyances heretofore made by the Governor, attested by the Secretary 
of State, and authorized by the Council of State, in the manner provided by 
G.S. 146-74 and 146-75 of any lands, the title to which was vested in the State - 
for the use of any State institution, department, or agency, or vested in the 
State for any other purpose, are hereby ratified and validated. (1917, c. 129; 
C.S.,, 8.7624; 1951, c. 18; 1957,.c. 584,\s. 7; G.S.,,s. 143-146; 1959, c683;is..1) 


CASE NOTES 


Quoted in Gwathmey v. State ex rel. Dep’t of 
Env't, Health & Natural Resources, 342 N.C. 
287, 464 S.E.2d 674 (1995). 


Stated in Lewis v. White, 287 N.C. 625, 216 
S.E.2d 134 (1975). 
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ARTICLE 17. 


Title in State. 


§ 146-79. Title presumed in the State; tax titles. 


In all controversies and suits for any land to which the State or any State 
agency or its assigns shall be a party, the title to such lands shall be taken and 
deemed to be in the State or the State agency or its assigns until the other 
party shall show that he has a good and valid title to such lands in himself. 

In all controversies touching the title or the right of possession of any lands 
claimed by the State or by any State agency under any sale for taxes at any 
time heretofore made or which hereafter may be made, the deed of conveyance 
made by the sheriff or other officer or person making such sale, or who may 
have been authorized to execute such deed, shall be presumptive evidence that 
the lands therein mentioned were, at the time the lien for such taxes attached 
and at the time of the sale, the property of the person therein designated as the 
delinquent owner; that such lands were subject to taxation; that the taxes were 
duly levied and assessed; that the lands were duly listed; that the taxes were 
due and unpaid; that the manner in which the listing, assessment, levy, and 
sale were conducted was in all respects as the law directed; that all the 
prerequisites of the law were duly complied with by all officers or persons who 
had or whose duty it was to have had any part or action in any transaction 
relating to or affecting the title conveyed or purported to be conveyed by the 
deed, from the listing and valuation of the property up to the execution of the 
deed, both inclusive; and that all things whatsoever required by law to make 
a good and valid sale and vest the title in the purchaser were done, and that 
all recitals in such deed contained are true as to each and every of the matters 
so recited. 

In all controversies and suits involving the title to real property claimed and 
held under and by virtue of a deed made substantially as above, the person 
claiming title adverse to the title conveyed by such deed shall be required to 
prove, in order to defeat such title, either that the real property was not subject 
to taxation for the year or years named in the deed, that the taxes had been 
paid before the sale, that the property had been redeemed from the sale 
according to the provisions of law, and that such redemption was had or made 
for the use or benefit of persons having the right of redemption under the laws 
of this State, or that there had been an entire omission to list or assess the 
property or to levy the taxes or to sell the property; but no person shall be 
permitted to question the title acquired under such sale and deed without first 
showing that he or the person under whom he claims title had title to the 
property at the time of the sale, and that all taxes due upon the property have 
been paid by such person or the person under whom he claims title. (1842-3, c. 
36, s. 3; R.C., c: 66, s. 24; Code, s. 2527; 1889, c. 243; Rev., s. 4047; C.S., s. 7617; 
G.S., s. 146-90; 1959, c. 683, s. 1.) 


Legal Periodicals. — For article, “The Bat- For article, “The Pearl in the Oyster: The 
tle to Preserve North Carolina’s Estuarine Public Trust Doctrine in North Carolina,” see 
Marshes: The 1985 Legislation, Private Claims 12 Campbell L. Rev. 23 (1989). 
to Estuarine Marshes, Denial of Permits to Fill, 
and the Public Trust,” see 64 N.C.L. Rev. 565 
(1986). 
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CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under corresponding sections of 
this Chapter as it stood before its revision in 
1959, or under earlier statutes from which they 
were derived. 

This section is not affected by the Real 
Property Marketable Title Act, § 47B-1 et 
seq. Taylor v. Johnston, 289 N.C. 690, 224 
S.E.2d 567 (1976). 

This section does not authorize a “tak- 
ing” of property. State v. Chadwick, 31 N.C. 
App. 398, 229 S.E.2d 255 (1976). 

This section applies where title to land 
is in dispute, not where the State has con- 
ceded that defendant owns the land, but is 
attempting to establish the existence of an 
easement over it. Concerned Citizens of 
Brunswick County Taxpayer’s Ass’n v. State ex 
rel. Rhodes, 95 N.C. App. 38, 381 S.E.2d 810, 
rev'd on other grounds, 329 N.C. 37, 404 S.E.2d 
677 (1991). 

The operation of this section does not 
effect an uncompensated taking. State v. 
Taylor, 63 N.C. App. 364, 304 S.E.2d 767 (1983), 
cert. denied and appeal dismissed, 310 N.C. 
311, 312 S.E.2d 655 (1984). 

Presumption That Officials Have Done 
Their Duty Upheld. — It is entirely proper 
and competent for the State to provide that the 
presumption that public officials have done 
their duty should apply, and throw upon any 
adverse claimant the burden of proving the 
contrary. State Bd. of Educ. v. Remick, 160 N.C. 
562, 76 S.E. 627 (1912), distinguishing King v. 
Cooper, 128 N.C. 347, 38 S.E. 924 (1901), peti- 
tion for rehearing dismissed, 130 N.C. 741, 41 
S.E. 1038 (1902); Matthews v. Fry, 141 N.C. 
582, 548.E. 379 (1906); Warren v. Williford, 148 
N.C. 474, 62 S.E. 697 (1908); and Rexford v. 
Phillips, 159 N.C. 218, 74 S.E. 337 (1912). 

The statutory presumption created by 
this section is not unconstitutional. State v. 
Taylor, 60 N.C. App. 673, 300 S.E.2d 42, cert. 
denied and appeal dismissed, 308 N.C. 547, 303 
S.E.2d 823 (1983), appeal dismissed, 465 U.S. 
1075, 104 S. Ct. 1432, 79 L. Ed. 2d 756 (1984). 

The presumption created by this section is 
reasonable since title to all lands in North 
Carolina, except those previously granted by 
the Crown, originated from the State, and the 
State has ultimate title to the soil. In addition, 
the statute does not authorize a “taking” of 
property. The presumption of title in the State 
lasts only until the rival claimant establishes 
valid title in himself. State v. Taylor, 60 N.C. 
App. 673, 300 S.E.2d 42, cert. denied and ap- 
peal dismissed, 308 N.C. 547, 303 S.E.2d 823 
(1983), appeal dismissed, 465 U.S. 1075, 104 S. 
Ct. 1432, 79 L. Ed. 2d 756 (1984). 

The State has the ultimate title to the soil. 


Since title to land is originally acquired from 
the State, it is reasonable to assume that, 
absent proof otherwise, title to any parcel 
within its boundaries reposes there. Therefore 
the presumption of title in the State created 
under this section passes constitutional mus- 
ter. State v. Taylor, 63 N.C. App. 364, 304 
S.E.2d 767 (1983), cert. denied and appeal 
dismissed, 310 N.C. 311, 312 S.E.2d 655 (1984). 

Purpose of Presumption. — The presump- 
tion created by this section in favor of the State 
was enacted to avoid undesirable and chaotic 
consequences which would result if title to the 
subject land were in limbo. Taylor v. Johnston, 
289 N.C. 690, 224 S.E.2d 567 (1976). 

Title Is Taken to Be in State in Action 
Brought Thereby. — In an action instituted 
by the State to remove a cloud on title to a tract 
of coastal marshland, title to the lands in con- 
troversy shall be taken to*be in the State, 
unless and until the other party shows that he 
has a good and valid title to such lands in 
himself. State v. Brooks, 279 N.C. 45, 181 
5.£.2d 553 (1971). 

Under former § 146-90, when it was shown 
that land was swampland and within a swamp 
of more than 2,000 acres, the law presumed 
that the Board of Education was the owner 
thereof. State Bd. of Educ. v. Makely, 139 N.C. 
31, 51 S.E. 784 (1905); State Bd. of Educ. v. 
Roanoke R.R. & Lumber Co., 158 N.C. 3138, 73 
S.E. 994 (1912). 

But the presumption of title in the State 
lasts only until the rival claimant estab- 
lishes valid title in himself. State v. 
Chadwick, 31 N.C. App. 398, 229 S.E.2d 255 
(1976). 

The presumption of title lasts only until good 
title is shown to be in another party. New 
Hanover Shingle Mills Co. v. John L. Roper 
Lumber Co., 178 N.C. 221, 100 S.E. 332 (1919). 

Defendants must carry the burden of 
proof by showing a connected chain of title 
from the sovereign to them for the identical 
lands claimed by them. State v. Brooks, 279 
N.Ce452 1818 Ri2d 653202971): 

In suits for land in which the State or a State 
agency is a party, the burden of proof is on the 
party seeking to prove title against the State. 
Taylor v. Johnston, 27 N.C. App. 186, 218 
S.E.2d 500. 

Title Held Vested in State on Failure of 
Defendants to Meet Burden. — Where de- 
fendants failed to show they had a good and 
valid title to the subject land in themselves, 
and the identity and location of the subject land 
was established by stipulation, as between the 
State of North Carolina and defendants, this 
section vested title in the State, and the court 
erred in submitting the issue to the jury, the 
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question for decision being a matter of law for 
the court. State v. Brooks, 279 N.C. 45, 181 
S.E.2d 553 (1971). 

Description “to the high watermark” of 
nonnavigable arm of the sea, a broad shal- 
low sound, restricted or limited conveyance to 
correctly located line of mean high water as 
indicated on the ground, particularly where 
title to marshlands was at the time lots were 
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laid off held by the State, subject to disposition 
by State Board of Education, since under 
former § 146-90 title to swamplands was pre- 
sumed to be in the Board or its assignees until 
a valid title to such land was shown otherwise. 
Kelly v. King, 225 N.C. 709, 36 S.E.2d 220 
(1945). 

Applied in State ex rel. Rohrer v. Credle, 322 
N.C. 522, 369 S.E.2d 825 (1988). 


§ 146-80. Statute of limitations. 


No statute of limitations shall affect the title or mar the action of the State, 
or of any State agency, or of its assigns, unless the same would protect the 
person holding and claiming adversely against the State. Neither the State nor 
any State agency, nor its assigns, shall commence any action for the recovery 
of damages for timber cut and removed from lands owned by the State or by 
any State agency or for any other act of trespass committed on such lands, 
more than 10 years after the occurrence of such cutting, removal, or other act 
of trespass. The provisions of this section shall not have the effect of reviving 
any cause of action which was, at the date of ratification of this Chapter, barred 
by any applicable statute of limitations. (1842, c. 36, s. 5; R.C., c. 66, s. 25; 
Code, s. 2528; Rev., s. 4048; 1917, c. 287; C.S., s. 7618; G.S., s. 146-91; 1959, c. 
683, s. 1.) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding sections of this 
Chapter as it stood before its revision in 1959, or 
under earlier statutes from which they were 
derived. 

As to purpose of statute from which this 
section is derived, see Virginia-Carolina Tie 
& Wood Co. v. Dunbar, 106 F.2d 383 (4th Cir. 
1939). 

Board of Education Not Barred by Stat- 
ute of Limitations. — In an action for land 
brought by the State Board of Education, the 
plaintiff was not barred by the statute of limi- 
tations, which does not run in such cases, 
unless the State would have been barred by 
adverse possession. State Bd. of Educ. v. 
Roanoke R.R. & Lumber Co., 158 N.C. 3138, 73 
S.E. 994 (1912). 

Protection of State Assignee Against 
Three-Year Statute in Action for Damage 
to Timber. — Statute from which this section 
is derived, prior to its 1917 amendment, was 


not intended to protect an assignee of the State 
against the three-year statute of limitations 
when the action was for damage to timber. 
Tillery v. Whiteville Lumber Co., 172 N.C. 296, 
90 S.E. 196 (1916). 

In action for damages for alleged tres- 
pass in the cutting of timber on swampland, 
where defendants claimed adverse possession 
under color of title of land in dispute, and 
plaintiff claimed title under deeds executed by 
the State Board of Education to a third party, 
error, if any, in charging that the 7-year statute 
of limitations, rather than the 21-year statute, 
was applicable was harmless to plaintiff where, 
under defendants’ evidence, jury could not have 
found that defendants and those under whom 
defendants claimed had been in possession for 
7 years without finding that they had been in 
possession for more than 21 years. Virginia- 
Carolina Tie & Wood Co. v. Dunbar, 106 F.2d 
383 (4th Cir. 1939). 


§ 146-81. Title to lands sold for taxes. 


The title to all land acquired by the State by virtue of being sold for taxes is 
hereby vested in the State of North Carolina. (1917, c. 209; C.S., s. 7615; G.S., 


s. 146-88; 1959, c. 683, s. 1.) 
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§ 146-82. Protection of interest in lands sold for taxes. 


Whenever any lands in which the State of North Carolina or any State 
agency has an interest, by way of mortgage or otherwise, are advertised to be 
sold for any taxes or special assessment, or under any lien, the Department of 
Administration is authorized, if in its judgment it is necessary to protect the 
interest of the State, to appear at any sale of such lands and to buy the same 
as any other person would. For the purpose of paying therefor, the Director of 
the Budget is authorized to draw upon the State Land Fund. (1917, c. 246; C.S., 
s. 7616; G.S., s. 146-89; 1959, c. 683, s. 1.) 


ARTICLE 18. 


Miscellaneous. 


§ 146-83. Vested rights protected. 


No provision of this Chapter shall be applied or construed to the detriment 
of vested rights, interests, or estates of any private individual, firm, or 
corporation, acquired prior to June 2, 1959. (1959, c. 683, s. 1.) 


CASE NOTES 


Cited in Gwathmey v. State ex rel. Dep’t of 
Envt, Health & Natural Resources, 342 N.C. 
287, 464 S.E.2d 674 (1995). 
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Chapter 147. 
State Officers. 


Article 1. 


Classification and General Provisions. 


Sec. 

147-1. 
147-2. 
147-3. 
147-4. 


Public State officials classified. 

Legislative officers. 

Executive officers. 

Executive officers — election; term; in- 
duction into office. 

Executive officers — report to Governor; 
reports transmitted to General 
Assembly. 


Article 2. 


Expenses of State Officers and State 
Departments. 


147-5. 


147-6. Expenses paid by warrants; statements 
filed. 

147-7. Traveling expenses on State’s business. 

147-8. Mileage allowance to officers or employ- 
ees using public or private auto- 
mobiles. 

147-9. Unlawful to pay more than allowance. 

147-9.1. Municipalities and counties exempt. 


Article 2A. 


Annuities and Deferred Compensation 
for Teachers and State 
Employees. 


147-9.2. Definitions. 
147-9.38. Annuity contracts; salary deductions. 
147-9.4. Deferred Compensation Plan. 


Article 3. 


The Governor. 


147-10. Governor to reside in Raleigh; mansion 
and accessories. 

147-11. Salary and expense allowance of Gov- 
ernor; allowance to person desig- 
nated to represent Governor’s of- 
fice. 

147-11.1. Succession to office of Governor; Act- 
ing Governor. 

147-12. Powers and duties of Governor. 

147-13. May convene Council of State; quo- 
rum; journal. 

147-13.1. Governor’s power to consolidate 
State agencies. 

147-14. Appointment of private secretary; offi- 


cial correspondence preserved; 
books produced before General As- 
sembly. 


147-15. Salary of private secretary. 
147-15.1. [Repealed.] 
147-16. Records kept; certain original applica- 


Sec. 
tions preserved; notice of commu- 
tations. 

147-16.1. Publication of executive orders. 

147-16.2. Duration of boards and councils cre- 
ated by executive officials; exten- 
sions. 

147-16.3. Timely nominations if legislative 
body must confirm. 


147-17. May employ counsel in cases wherein 
State is interested. 

147-18. To designate “Indian Day.” 

147-19. To appoint a day of thanksgiving. 

147-20. [Repealed.] 

147-21. Form and contents of applications for 
pardon. 

147-22. [Repealed.| 

147-23. Conditional pardons may be granted. 

147-24. Governor’s duties when conditions of 
pardon violated. 

147-25. Duty of sheriff and clerk on pardon 
granted. 

147-26. To procure great seal of State; its de- 
scription. 

147-27. Affixing great seal a second time to 
public papers. 

147-28. To procure seals for departments and 
courts. 

147-29. Seal of Department of State described. 

147-30. To provide new seals when necessary. 

147-31. [Repealed.]| 


147-31.1. Office space and expenses for Gover- 
nor-elect and Lieutenant Gover- 
nor-elect; and other Council of 
State members-elect. 

147-32. Compensation for surviving spouses of 
Governors. 

147-33. Compensation and expenses of Lieu- 
tenant Governor. 


Article 3A. 


Emergency War Powers of Governor. 


147-33.1. Short title. 

147-33.2. Emergency war powers of the Gover- 
nor. 

147-33.3. Orders, rules and regulations. 

147-33.4. Immunity. 

147-33.5. Federal action controlling. 

147-33.6. Construction of Article. 

147-33.7 through 147-33.11. [Reserved.] 


Article 3B. 
North Carolina Housing Commission. 


147-33.12 through 147-33.21. [Repealed.] 
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Article 3C. 


Office of Juvenile Justice. 


Sec. 
147-33.30 through 147-33.71. [Repealed]. 
147-33.72 through 147-33.74. [Reserved]. 


Article 3D. 


Office of Information Technology 
Services. 


Part 1. Transfer and Organization of Office. 


147-33.75. Transfer to the Office of the Gover- 
nor. 

147-33.76. Head of the Office of Information 
Technology Services; qualification 
and appointment of State Chief 
Information Officer. 

147-33.77. Office of Information Technology 
Services; organization and opera- 
tion. 

147-33.78. Information Resource Management 
Commission. 

147-33.79. Information Resources 
ment Commission staff. 


Manage- 


Part 2. General Powers and Duties. 


147-33.80. 
147-33.81. 
147-33.82. 


Exempt agencies. 

Definitions. 

Powers and duties of the State 
Chief Information Officer and the 
Office of Information Technology 
Services. 

Information resources centers and 
services. 

Deviations authorized for Depart- 
ment of Revenue. 

Information technology portfolio- 
based management. 

Enterprise management of infor- 
mation technology assets. 

Financial reporting and account- 
ability for information technology 
investments and expenditures. 

147-33.88. Information technology reports. 

147-33.89, 147-33.90. [Reserved.] 


147-33.83. 
147-33.84. 
147-33.85. 
147-33.86. 


147-33.87. 


Part 3. Telecommunications Services. 


147-33.91. Telecommunications services; du- 
ties of State Chief Information Of- 
ficer with respect to State agen- 
cles. 

147-33.92. Telecommunications services for lo- 
cal governmental units and other 
entities. 

147-33.93. Fees; dispute resolution panel. 

147-33.94. [Reserved.] 


Part 4. Procurement of Information 
Technology. 


147-33.95. Procurement of information tech- 
nology. 


Sec. 


147-33.96. Restriction on State agency con- 
tractual authority with regard to 
information technology; local gov- 
ernments. 

147-33.97. Information technology procure- 
ment policy; reporting require- 
ments. 

147-33.98. Unauthorized use of public pur- 
chase or contract procedures for 
private benefit prohibited. 

147-33.99. Financial interest of officers in 

sources of supply; acceptance of 

bribes. 

Certification that information 

technology bid submitted without 

collusion. 

Board of Awards review. 

Penalty for violations; costs. 

Attorney General contract assis- 

tance; rule-making authority. 


Article 4. 
Secretary of State. 


147-34. Office and office hours. 

147-35. Salary of Secretary of State. 

147-36. Duties of Secretary of State. 

147-36.1. Deputy Secretary of State. 

147-37. Secretary of State; fees to be collected. 

147-38. [Repealed.] 

147-39. Custodian of statutes, records, deeds, 

etc. 

[Repealed.] 

To keep records of oyster grants. 

Binding original statutes, resolutions, 

and documents. 

147-43. Reports of State officers. 

147-43.1 through 147-43.3. [Repealed.] 

147-44. [Repealed.] 

147-45. Distribution of copies of State publica- 
tions. 

147-46. [Repealed.] 

147-46.1. Publications furnished State depart- 
ments, bureaus, institutions and 
agencies. 

147-47. [Repealed.] 

147-48. Sale of Laws and Journals. 

147-49. Disposition of damaged 
unsaleable publications. 

147-50. Publications of State officials and de- 
partment heads furnished to cer- 
tain institutions, agencies, etc. 

147-50.1. [Repealed.] 

147-51. Clerks of superior courts responsible 
for Appellate Division Reports; 
lending prohibited. 

147-52. [Transferred.] 

147-53. [Superseded.] 

147-54. Printing, distribution and sale of the 
North Carolina Manual. 

147-54.1. Division of Publications; duties. 

147-54.2. [Repealed.] 


147-33.100. 


147-33.101. 
147-33.102. 
147-33.103. 


147-40. 
147-41. 
147-42. 


and 
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Sec. 
147-54.3. 
147-54.4. 


Land records management program. 
(For grandfather provision, see the 
Editor’s Note) Certification of lo- 
cal government property mappers. 
Investor Protection and Education 
Trust Fund; administration; limi- 
tations on use of the Fund. 
International relations assistance. 
[Reserved. | 


Article 4A. 


Constitutional Amendments Publication 
Commission. 


147-54.8. Constitutional Amendments Publi- 
cation Commission. 

147-54.9. Officers; meetings; quorum. 

147-54.10. Powers. 


Article 4B. 


Business License Information 
Office. 


147-54.5. 


147-54.6. 
147-54.7. 


Sec. 

147-64.10. 
147-64.11. 
147-64.12. 
147-64.13. 
147-64.14. 


Powers of appointment. 
Review of office. 
Conflict of interest. 
Construction. 
Severability. 


Article 6. 


Treasurer. 


147-65. 
147-66. 
147-67. 
147-68. 


Salary of State Treasurer. 

Office and office hours. 

[Repealed.] 

To receive and disburse moneys; to 

make reports. 

147-68.1. Banking operations. 

147-69. Deposits of State funds in banks and 
Savings and loan associations reg- 
ulated. 

147-69.1. Investments authorized for General 
Fund and Highway Funds assets. 

147-69.2. Investments authorized for special 
funds held by State Treasurer. 

147-69.3. Administration of State Treasurer’s 


147-54.11. 
147-54.12. 
147-54.13. 


147-54.14. 


147-54.15. 


147-54.16. 
147-54.17. 


147-54.18. 


147-54.19. 


Purpose. 

Definitions. 

Business License Information Of- 
fice established; appointment of 
director. 

Clearinghouse functions. 

License coordination and assistance 
to applicants. 

Master application system. 

License coordinator designated in 
all State agencies. 

Use of Business License Informa- 
tion Office optional. 

Report by State agencies. 


Article 5 
Auditor. 


147-55 through 147-61. [Repealed.] 
147-62 through 147-64. [Recodified.] 


147-64.1. 
147-64.2. 
147-64.3. 


147-64.4. 
147-64.5. 


147-64.6. 


Article 5A. 
Auditor. 


Salary of State Auditor. 

Legislative policy and intent. 

Legislative and management control 
system. 

Definitions. 

Cooperation with Joint Legislative 
Commission on Governmental Op- 
erations and other governmental 
bodies. 

Duties and responsibilities. 


147-64.6A. Audit of community colleges. 
147-64.7. Authority. 


147-64.7A. 


147-64.8. 
147-64.9. 


Obstruction of audit. 
Independence. 
Rules and regulations. 


147-70. 
147-71. 
147-72. 
147-73. 
147-74. 
147-75. 


147-76. 
147-77. 


147-78. 


investment programs. 

To make short-term notes in emergen- 
cies. 

May demand and sue for money and 
property of State. 

Ex officio treasurer of State institu- 
tions; duties as such. 

Office of treasurer of each State insti- 
tution abolished. 

Office of State Treasurer declared of- 
fice of deposit and disbursement. 

Deputy to act for Treasurer. 

Liability for false entries in his books. 

Daily deposit of funds to credit of Trea- 
surer. 

Treasurer to select depositories. 


147-78.1. Good faith deposits; use of master 


147-79. 


147-80. 


147-81. 
147-82. 
147-83. 


147-84. 
147-85. 
147-86. 


trust. 

Deposits to be secured; reports of de- 
positories. 

Deposit in other banks unlawful; lia- 
bility. 

Number of depositories; contract. 

Accounts of funds kept separate. 

Receipts from federal government and 
gifts not affected. 

Refund of excess payments. 

Fiscal year. 

Additional clerical assistance autho- 
rized; compensation and duties. 


147-86.1. Pool account for local government 


unemployment compensation. 


147-86.2 through 147-86.9. [Reserved.] 


Article 6A. 


Cash Management. 


147-86.10. Statement of policy. 
147-86.11. Cash management for the State. 
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Sec. 

147-86.12. Cash management for school ad- 
ministration units. 

147-86.13. Cash management for community 
colleges. 

147-86.14. Cash management for the General 
Court of Justice. 

147-86.15. Cash management of the Highway 
Fund and the Highway Trust 
Fund. 

147-86.16 through 147-86.19. [Reserved.] 


Article 6B. 
Statewide Accounts Receivable Program. 


147-86.20. Definitions. 

147-86.21. State agencies to collect accounts 
receivable in accordance with 
statewide policies. 

147-86.22. Statewide accounts receivable pro- 
gram. 

147-86.23. Interest and penalties. 

147-86.24. Debtor information and skip trac- 
ing. 

147-86.25. Setoff debt collection. 

147-86.26. Reporting requirements. 

147-86.27. Rules. 

147-86.28, 147-86.29. [Reserved.] 
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Article 6C. 
Health and Wellness Trust Fund. 


Sec. 

147-86.30. Health and Wellness Trust Fund 
established. 

Health and Wellness Trust Fund; 
eligibility for grants; annual re- 
ports from non-State agencies. 

Health and Wellness Trust Fund; 
Commission established; member- 
ship qualifications; vacancies. 

Health and Wellness Trust Fund; 
powers and duties. 

Advisory Council. 

Health and Wellness Trust Fund; 
reporting requirements. 

Health and Wellness Trust Fund; 
open meeting and public records 
requirements. 


Article 7. 
Secretary of Revenue. 


147-86.31. 


147-86.32. 


147-86.33. 


147-86.34. 
147-86.35. 


147-86.36. 


147-87. Secretary of Revenue; appointment; 
salary. 
147-88. [Repealed.] 


Article 8. 
District Attorneys. 


147-89. To prosecute cases removed to federal 
courts. 


ARTICLE 1. 


Classification and General Provisions. 


§ 147-1. Public State officials classified. 


The public officers of the State are legislative, executive, and judicial. But 
this classification shall not be construed as defining the legal powers of either 
class. (1868-9, c. 270, ss. 1, 2; Code, s. 3317; Rev., s. 5323; C.S., s. 7624.) 


CASE NOTES 


Cited in Sansom v. Johnson, 39 N.C. App. 
682, 251 S.E.2d 629 (1979). 


§ 147-2. Legislative officers. 


The legislative officers are: 
(1) Fifty Senators; 


(2) One hundred and twenty members of the House of Representatives; 

(3) A Speaker of the House of Representatives; 

(4) Aclerk and assistants in each house; 

(5) A Sergeant-at-arms and assistants in each house; 

(6) As many subordinates in each house as may be deemed necessary. 
(1868-9, c. 270, s. 3; Code, s. 3318; Rev., s. 5324; C.S., s. 7625; 1995, c. 


319, 8. 13) 
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Cross References. — As to assaults uponor Bureau of Investigation to investigate assaults 
threats against officers named in this section, upon or threats against such officers, see § 114- 
see § 14-16.6 et seq. As to authority ofthe State 15. 


§ 147-3. Executive officers. 


(a) Executive officers are either: 
(1) Civil; 
(2) Military. 
(b) Civil executive officers are: 
(1) General, or for the whole State; 
(2) Special, or for special duties in different parts of the State; 
(3) Local, or for a particular part of the State. 
(c) The general civil executive officers of this State are as follows: 
(1) A Governor; 
(2) A Lieutenant Governor; 
(3) Private secretary for the Governor; 
(4) A Secretary of State; 
(5) An Auditor; 
(6) A Treasurer; 
(7) An Attorney General; 
(8) A Superintendent of Public Instruction; 
(9) The members of the Governor’s Council; 
(10) A Commissioner of Agriculture; 
(11) A Commissioner of Labor; 
(12) A Commissioner of Insurance. (1868-9, c. 270, ss. 24, 25, 26; Code, s. 
eles sd, C1 0a, 6s, 3, 47 Cr ara; 1901)'c2479.'s:.4+ Rev.’s? 58252C5:! 
eo20, 1951. c. 312.8. 0; 19043,'c. 170.) 


Cross References. — As to assaults upon or Bureau of Investigation to investigate assaults 
threats against officers named in this section, upon or threats against such officers, see § 114- 
see§ 14-16.6 et seq. As to authority ofthe State 15. 


CASE NOTES 


Cited in Sansom v. Johnson, 39 N.C. App. 
682, 251 S.E.2d 629 (1979). 


§ 147-4. Executive officers — election; term; induction 
into office. 


The executive department shall consist of a Governor, a Lieutenant Gover- 
nor, a Secretary of State, an Auditor, a Treasurer, a Superintendent of Public 
Instruction, an Attorney General, a Commissioner of Agriculture, a Commis- — 
sioner of Insurance, and a Commissioner of Labor, who shall be elected for a 
term of four years, by the qualified electors of the State, at the same time and 
places, and in the same manner, as members of the General Assembly are 
elected. Their term of office shall commence on the first day of January next 
after their election and continue until their successors are elected and 
qualified. The persons having the highest number of votes, respectively, shall 
be declared duly elected, but if two or more be equal and highest in votes for 
the same office, then one of them shall be chosen by joint ballot of both houses 
of the General Assembly. Contested elections shall be determined by a joint 
ballot of both houses of the General Assembly in such manner as shall be 
prescribed by law. (Const., art. 3, ss. 1, 3; 1897, c. 1, ss. 1, 2, 3; Rev., s. 5326; 
Cio,, SOc Qodwone lensed: 1953,.c.. 2: 1981,:.c504)s, 7;:1985,¢,563, s. 12.) 


537 


§147-5 


Cross References. — As to election, term 
and induction of Superintendent of Public In- 
struction, see § 115C-18. 

Editor’s Note. — An amendment to this 
section in Session Laws 1981, c. 504, s. 7, was 
made effective upon certification of approval of 
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§147-8 


the constitutional amendments proposed by ss. 
1 through 3 of the 1981 act. The constitutional 
amendments were submitted to the people at 
an election held June 29, 1982, and were de- 
feated. Therefore, the 1981 amendment to this 
section never went into effect. 


§ 147-5. Executive officers — report to Governor; reports 
transmitted to General Assembly. 


It shall be the duty of the officers of the executive department to submit their 
respective reports to the Governor to be transmitted by him with his message 
to the General Assembly. (1813, c. 60, s. 2, PR.; Rev., s. 5373; C.S., s.. 7628.) 


ARTICLE 2. 
Expenses of State Officers and State Departments. 


§ 147-6. Expenses paid by warrants; statements filed. 


All salaries, purchases of equipment and expenses authorized by law to be 
paid out of the various funds herebefore mentioned shall be paid by warrant 
drawn on the State Treasurer. The officer of State or head of any department 
thereof shall file an itemized statement of the salaries, bills for purchase of 
equipment and other expenses of his department, and warrants shall be drawn 
on the State Treasurer for the payment of all salaries, purchases of equipment, 
and expenses as authorized by law, to be paid by the said officer of State or 
head of any department thereof, as evidenced by statements so approved and 
filed. The State Treasurer is hereby authorized and directed to pay said 
Walhantseul obo nC ol Lis 22 ©. 1S OSU UOo, Ca) La Saag 


§ 147-7. Traveling expenses on State’s business. 


When, to efficiently and properly carry into effect and execute any of the 
duties imposed by his appointment or by the provision of any statute of this 
State, and provide for the expenses thereof, it is required that any officer of the 
State or any employee of any department thereof shall travel from place to 
place, such traveling and other expenses as shall be required shall be approved 
by said officer or head of the department whose employee incurs such expenses. 
CLOTON CRIT ses 155.15. 1031.) 


§ 147-8. Mileage allowance to officers or employees using 
public or private automobiles. 


Where it is provided by any law affecting the State of North Carolina, or any 
subdivision thereof, whereby any employee or officer of the same is allowed to 
charge mileage for the use of any motor vehicle when owned by the State or any 
subdivision thereof or by any such employee or officer of the State or any 
subdivision thereof, when in the discharge of any duties imposed upon him by 
reason of his employment or office, the same is hereby repealed to the extent 
that said charge shall be limited to the actual miles traveled by said motor 
vehicle and no mileage charge shall be allowed for but one occupant of any 
motor vehicle so used, and provided further that no such mileage charge shall 
exceed seven cents (7¢) per mile. (1931, c. 382, s. 1; 1953, c. 675, s. 20.) 
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Local Modification. — Guilford: 1961, c. 
905; Lee: 1967, c. 58, s. 1; Mecklenburg: 1965, c. 
240, s. 1; city of Greensboro: 1959, c. 1137, s. 15. 


§ 147-9. Unlawful to pay more than allowance. 


It shall be unlawful for any officer, auditor, bookkeeper, clerk or other 
employee of the State of North Carolina or any subdivision thereof to 
knowingly approve any claim or charge on the part of any person for mileage 
by reason of the use of any motor vehicle owned by the State or any subdivision 
thereof or by any person and used in the pursuit of his employment or office in 
excess of seven cents (7¢) per mile as set out in G.S. 147-8 and any officer, 
auditor, bookkeeper, clerk or other employee violating the provisions of this 
section shall be guilty of a Class 1 misdemeanor. (1931, c. 382, s. 2; 19538, c. 675, 
s. 21; 1993, c. 539, s. 1053; 1994, Ex. Sess., c. 24, s. 14(c).) 


Local Modification. — Lee: 1967, c. 58, s. 2; 
Mecklenburg: 1965, c. 240, s. 2; city of Greens- 
boro: 1959, c. 1137, s. 16. 


§ 147-9.1. Municipalities and counties exempt. 


Nothing in this Article shall be deemed to be applicable to counties or 
municipalities or to limit or restrict the amount of any automobile mileage 
allowance, or automobile expense allowance, or any other travel expense 
allowance or payment which may be paid by a county or municipality or by any 
board, commission, or other agency of any county or municipality. (1967, c. 941; 
1969, c. 180, s. 2.) 


ARTICLE 2A. 


Annuities and Deferred Compensation for Teachers and State 
Employees. 


§ 147-9.2. Definitions. 


The following words when used in this Article shall have the meanings 
ascribed to them in this section except when the context clearly indicates a 
different meaning: 

(1) “Board” shall mean the Board of Trustees of the North Carolina Public 
Employee Deferred Compensation Plan established pursuant to 
Chapter 433 of the 1971 Session Laws and G.S. 143B-426.24. 

(la) “Chief executive officer” shall mean the person or group of persons 
responsible for the administration of any employer, or an agent of 
such chief executive officer duly authorized to enter into the contracts 
with teachers or State employees referred to in G.S. 147-9.3 and 
147-9.4. 

(2) “Employee” shall mean a permanent employee of the State of North 
Carolina, or of any of its departments or agencies, or of any of its 
wholly owned institutions and instrumentalities. 

(3) “Employer” shall mean (i) the State of North Carolina, its departments 
and agencies, and its wholly owned institutions and instrumentalities 
or (ii) a local board of education. 

(4) “Plan” shall mean the North Carolina Public Employee Deferred 
Compensation Plan. 


539 


$147-9.3 | CH. 147. STATE OFFICERS $147-9.4 


(5) “Teacher” shall have the meaning provided in G.S. 135-1(25). (1971, c. 
433; 8::13°1983)¢: 559)'s)'2;:1991,'c.389, s."1.) 


§ 147-9.3. Annuity contracts; salary deductions. 


Notwithstanding the provisions of G.S. 143-3.3, and notwithstanding any 
provision of law relating to salaries or salary schedules of State employees, if 
the employee be one described in section 403(b) (1) (A) G) or (ii) of the United 
States Internal Revenue Code, the chief executive officer of such employee, on 
behalf of the employer, may enter into an annual contract with the employee 
which provides for a reduction in salary below the total established compen- 
sation or salary schedule for a term of one year. The chief executive officer shall 
use the funds derived from the reduction in the salary of the employee to 
purchase a nonforfeitable annuity or retirement income contract for the benefit 
of said employee. An employee who has agreed to a salary reduction for this 
purpose shall not have the right to receive the amount of salary reduction in 
cash or in any other way except the annuity or retirement income contract. 
Funds used for the purchase of an annuity or retirement income contract shall 
not be in lieu of any amount earned by the employee before his election for a 
salary reduction has become effective. The agreement for salary reduction 
referred to herein shall be effective under the necessary regulations and 
procedures adopted by the chief executive officer and on forms prescribed by 
him. Notwithstanding any other provision of law, the amount by which the 
salary of an employee is reduced pursuant to this section shall not be excluded, 
but shall be included, in computing and making payroll deductions for social 
security and retirement system purposes, if any, and in computing and 
providing matching funds for retirement system purposes, if any. (1971, c. 4338, 
s.2; TOD cra ee 1.) 


§ 147-9.4. Deferred Compensation Plan. 


Notwithstanding the provisions of G.S. 143-3.3, and notwithstanding any 
provision of law relating to salaries or salary schedules of teachers or State 
employees, the chief executive officer of an employer, on behalf of the employer, 
may from time to time enter into a contract with a teacher or employee under 
which the teacher or employee irrevocably elects to defer receipt of a portion of 
his scheduled salary in the future, but only if, as a result of such contract, the 
income so deferred is deferred pursuant to the Plan provided for in G.S. 
143B-426.24 or pursuant to some other plan established before January 1, 
1983, and is not constructively received by the teacher or employee in the year 
in which it was earned, for State and federal income tax purposes. In addition, 
the income so deferred shall be invested in the manner provided in the 
applicable Plan; however, the teacher or employee may revoke his election to 
participate and may amend the amount of compensation to be deferred by 
signing and filing with the Board a written revocation or amendment on a form 
and in the manner approved by the Board. Any such revocation or amendment 
shall be effective prospectively only and shall cause no change in the allocation 
of amounts invested prior to the filing date of such revocation or amendment. 

A teacher or employee who has agreed to the deferral of income pursuant to 
the Plan shall have the right to receive the income so deferred only in 
accordance with the provisions of the Plan. Funds so deferred shall not be in 
lieu of any amount earned by the teacher or employee before his election to 
defer compensation became effective. The agreement to defer income referred 
to herein shall be effective under such necessary regulations and procedures as 
are adopted by the Board, and on forms prepared or approved by it. A teacher 
or employee who agrees to defer income as provided in this section may 
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authorize payroll deductions for deferral of the income. An employer shall 
make payroll deduction available for a teacher or employee who authorizes 
payroll deduction. Notwithstanding any other provisions of law, the amount by 
which the salary of a teacher or employee is deferred pursuant to the Plan shall 
not be excluded, but shall be included, in computing and making payroll 
deductions for social security and retirement system purposes, if any, and in 
computing and providing matching funds for retirement system purposes, if 
any. 

Except for the applications of the provisions of G.S. 110-136, and in 
connection with a court-ordered equitable distribution under G.S. 50-20, the 
right of a teacher or employee, who elects to defer income pursuant to the 
North Carolina Public Employee Deferred Compensation Plan under G.S. 
143B-426.24, to benefits that have vested under the Plan, is nonforfeitable. 
These benefits are exempt from levy, sale, and garnishment, except as provided 
by this section. (1971, c. 433, s. 3; 1983, c. 559, s. 3; 1985, c. 660, s. 4; 1989, c. 
¥792)622:10;.1991, ¢c. 389, 8.01.) 


ARTICLE 3. 


The Governor. 


§ 147-10. Governor to reside in Raleigh; mansion and ac- 
cessories. 


The Governor shall reside in the City of Raleigh during his continuance in 
office. A convenient and commodious furnished dwelling house, supplied with 
necessary lights, fuel, and water, shall be provided for his accommodation; and 
an automobile and driver shall be provided and maintained for the use of the 
executive mansion. (1868-69, c. 270, ss. 32, 33; Code, ss. 3325, 3326; 1885, c. 
244; Rev., s. 5327; 1919, c. 307; C.S., s. 7635.) 


§ 147-11. Salary and expense allowance of Governor; al- 
lowance to person designated to represent 
Governor’s office. 


(a) The salary of the Governor shall be one hundred eighteen thousand four 
hundred thirty dollars ($118,430) annually, payable monthly. 

(b) He shall be paid annually the sum of eleven thousand five hundred 
dollars ($11,500) as an expense allowance in attending to the business for the 
State and for expenses out of the State and in the State in representing the 
interest of the State and people, incident to the duties of his office, the said 
allowance to be paid monthly. 

(c) In addition to the foregoing allowance, the actual expenses of the 
Governor while traveling outside the State on business incident to his office 
shall be paid by a warrant drawn on the State Treasurer. Whenever a person 
who is not a State official or employee is designated by the Governor to 
represent the Governor’s office, such person shall be paid actual travel 
expenses incurred in the performance of such duty; provided that the payment 
of such travel expense shall conform to the provisions of the biennial appro- 
priation act in effect at the time the payment is made. (1879, c. 240; Code, s. 
3720; 1901, c. 8; Rev., s. 2736; 1907, c. 1009; 1911, c. 89; 1917, cc. 11, 235; 1919, 
c. 320; C.S., s. 3858; 1929, c. 276, s. 1; 1947, c. 994; 1953, c. 1, s. 1; 1961, c. 1157; 
1963, c. 1178, s. 1; 1965, c. 1091, s. 1; 1971, c. 1083, s. 1; 1973, c. 600; 1977, 2nd 
Sess., c. 1136, s. 39; c. 1249, s. 5; 1979, 2nd Sess., c. 1137, s. 31; 1981, c. 1127, 
s. 7; 1983, c. 761, ss. 194, 195; c. 913, s. 45; 1983 (Reg. Sess., 1984), c. 1034, s. 
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217; 1985, c. 479, s. 215; 1985 (Reg. Sess., 1986), c. 1014, s. 20; 1987, c. 738, s. 
11; 1987 (Reg. Sess., 1988), c. 1086, ss. 6, 172; 1989, c. 752, ss. 23(a), (b), 167; 
1991 (Reg. Sess., 1992), c. 900, ss. 32(a), (b), 182; 1993, c. 321, s. 48; 1993 (Reg. 
Sess., 1994), c. 769, s. 7.1; 1995, c. 507, s. 7.1(a); 1996, 2nd Ex. Sess., c. 18, s. 
28(a); 1997-443, s. 33(a); 1998-153, s. 3(a); 1999-237, s. 28(a); 2000-67, s. 26(a).) 


Editor’s Note. — Session Laws 2000-67, s. 
28.4, contains a severability clause. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.’” 

Session Laws 2001-424, s. 32.1(a), provides: 
“For the 2001-2002 and 2002-20038 fiscal years, 
the salary of the Governor shall remain the 
amount set by G.S. 147-11(a).” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 


“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2008 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 26(a), effective July 1, 2000, substi- 
tuted “one hundred eighteen thousand four 
hundred thirty dollars ($118,430) annually” for 
“one hundred thirteen thousand six hundred 
fifty-six dollars ($113,656) annually” in subsec- 
tion (a). 


§ 147-11.1. Succession to office of Governor; Acting Gover- 


nor. 


(a) Lieutenant Governor. — 


(1) The Lieutenant Governor-elect shall become Governor upon the fail- 
ure of the Governor-elect to qualify. The Lieutenant Governor shall 
become Governor upon the death, resignation, or removal from office 
of the Governor. The further order of succession to the office of 
Governor shall be prescribed by law. A successor shall serve for the 
remainder of the term of the Governor whom he succeeds and until a 
new Governor is elected and qualified. 

(2) During the absence of the Governor from the State, or during the 
physical or mental incapacity of the Governor to perform the duties of 
his office, the Lieutenant Governor shall be Acting Governor. The 
further order of succession as Acting Governor shall be prescribed by 


law. 
(b) President 
Officers. — 


of Senate, 


Speaker’ of 


the House and Other 


(1) If, by reason of failure to qualify, death, resignation, or removal from 
office, there is neither a Governor nor a Lieutenant Governor to 
discharge the powers and duties of the office of Governor, then the 
President of the Senate shall, upon his resignation as President of the 
Senate and as Senator, become Governor. ) 

(2) If, at the time when under subdivision (1) of this subsection the 
President of the Senate is to become Governor, there is no President 
of the Senate, or the President of the Senate fails to qualify as 
Governor, then the Speaker of the House of Representatives shall, 
upon his resignation as Speaker and as Representative, become 


Governor. 


(3) If, at the time when under subdivision (2) of this subsection the 
Speaker of the House of Representatives is to become Governor, there 
is no Speaker of the House of Representatives, or the Speaker of the 
House of Representatives fails to qualify as Governor, then that officer 
of the State of North Carolina who is highest on the following list, and 
who is not under disability to serve as Governor, shall, upon his 
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resignation of the office which places him in the order of succession, 
become Governor: Secretary of State, Auditor, Treasurer, Superinten- 
dent of Public Instruction, Attorney General, Commissioner of Agri- 
culture, Commissioner of Labor, and Commissioner of Insurance. 

(c) Acting Governor Generally. — 

(1) If, by reason of absence from the State or physical or mental incapac- 
ity, there is neither a Governor nor a Lieutenant Governor qualified to 
discharge the powers and duties of the office of Governor, then the 
President of the Senate shall become Acting Governor. 

(2) If, at the time when under subdivision (1) of this subsection the 
President of the Senate is to become Acting Governor, there is no 
President of the Senate, or the President of the Senate fails to qualify 
as Acting Governor, then the Speaker of the House of Representatives 
shall become Acting Governor. 

(3) If, at the time when under subdivision (2) of this subsection the 
Speaker of the House of Representatives is to become Acting Gover- 
nor, there is no Speaker of the House of Representatives, or the 
Speaker of the House of Representatives fails to qualify as Acting 
Governor, then that officer of the State of North Carolina who is 
highest on the following list, and who is not under disability to serve 
as Acting Governor, shall become Acting Governor: Secretary of State, 
Auditor, Treasurer, Superintendent of Public Instruction, Attorney 
General, Commissioner of Agriculture, Commissioner of Labor, and 
Commissioner of Insurance. 

(d) Governor Serving under Subsection (c). — An individual serving as 
Acting Governor under subsection (c) of this section shall continue to act for 
the remainder of the term of the Governor whom he succeeds and until a new 
Governor is elected and qualified, except that: 

(1) If his tenure as Acting Governor is founded in whole or in part upon 
the absence of both the Governor and Lieutenant Governor from the 
State, then he shall act only until the Governor or Lieutenant 
Governor returns to the State; and 

(2) If his tenure as Acting Governor is founded in whole or in part upon 
the physical or mental incapacity of the Governor or Lieutenant 
Governor, then he shall act only until the removal of the incapacity of 
the Governor or Lieutenant Governor. 

(e) Officers to Which Subsections (b), (c) and (d) Applicable. — Subsections 
(b), (c), and (d) of this section shall apply only to such officers as are eligible to 
the office of Governor under the Constitution of North Carolina, and only to 
officers who are not under impeachment by the House of Representatives at 
the time they are to become Governor or Acting Governor. 

(f) Compensation of Acting Governor. — During the period that any indi- 
vidual serves as Acting Governor under subsection (c) of this section, his 
compensation shall be at the rate then provided by law in the case of the 
Governor. (1961, c. 992, s. 1.) 


Cross References. — As to succession to the 
office of Governor, see also N.C. Const., Art. III, 
$3; 


§ 147-12. Powers and duties of Governor. 


(a) In addition to the powers and duties prescribed by the Constitution, the 
Governor has the powers and duties prescribed in this and the following 
sections: 
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(1) To supervise the official conduct of all executive and ministerial 
officers; and when the Governor deems it advisable to visit all State 
institutions for the purpose of inquiring into the management and 
needs of the same. 

(2) To see that all offices are filled, and the duties thereof performed, or in 
default thereof apply such remedy as the law allows, and if the 
remedy is imperfect, acquaint the General Assembly therewith. 

(3) To make the appointments and fill the vacancies not otherwise 
provided for in all departments. 

In every case where the Governor is authorized by statute to make 
an appointment to fill a State office, the Governor may also appoint to 
fill any vacancy occurring in that office, and the person the Governor 
appoints shall serve for the unexpired term of the office and until the 
person’s successor is appointed and qualified. 

In every case where the Governor is authorized by statute to 
appoint to fill a vacancy in an office in the executive branch of State 
government, the Governor may appoint an acting officer to serve 
a. During the physical or mental incapacity of the regular holder of 

the office to discharge the duties of the office, 
b. During the continued absence of the regular holder of the office, or 
c. During a vacancy in an office and pending the selection and 
qualification, in the manner prescribed by statute, of a person to 
serve for the unexpired term. 

An acting officer appointed in accordance with this subsection may 
perform any act and exercise any power which a regularly appointed 
holder of such office could lawfully perform and exercise. All powers 
granted to an acting officer under this subsection shall expire imme- 
diately 
a. Upon the termination of the incapacity of the officer in whose stead 

the person acts, 
b. Upon the return of the officer in whose stead the person acts, or 
c. Upon the selection and qualification, in the manner prescribed by 
statute, of a person to serve for the unexpired term. 

The Governor may determine (after such inquiry as the Governor 
deems appropriate) that any of the officers referred to in this para- 
graph is physically or mentally incapable of performing the duties of 
the office. The Governor may also determine that such incapacity has 
terminated. 

The compensation of an acting officer appointed pursuant to the 
provisions of this subdivision shall be fixed by the Governor. Prior to 
taking any action under this paragraph, the Governor may consult 
with the Advisory Budget Commission. 

(3a) To make appointments to fill vacancies in offices subject to appoint- 
ment by the General Assembly as provided in G.S. 120-122. 

(3b) Whenever a statute calls for the Governor to appoint one person from 
each congressional district to a board or commission, and at the time 
of enactment of that statute, the gubernatorial appointments do not 
cover all of the congressional districts, then the Governor, in filling 
vacancies on that board or commission as they occur, shall make 
appointments to satisfy that requirement, but shall not be required to 
remove any person from office to satisfy the requirement, 

(3c) Notwithstanding any other provision of law, whenever a statute calls 
for the Governor to appoint a person to an office subject to confirma- 
tion by the General Assembly, the Governor shall notify the President 
of the Senate and the Speaker of the House of Representatives by May 
15 of the year in which the appointment is to be made of the name of 
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the person the Governor is submitting to the General Assembly for 
confirmation. 

(3d) Notwithstanding any other provision of law, whenever a statute calls 
for the Governor to appoint a person to an office subject to confirma- 
tion by the Senate, the Governor shall notify the President of the 
Senate by May 15 of the year in which the appointment is to be made 
of the name of the person the Governor is submitting to the General 
Assembly for confirmation. 

(4) To be the sole official organ between the government of this State and 
other states, or the government of the United States. 

(5) To have the custody of the great seal of the State. 

(6) Ifthe Governor is apprised by the affidavits of two responsible citizens 
of the State that there is imminent danger that the statute of this 
State forbidding prizefighting is about to be violated, the Governor 
shall use, as far as necessary, the civil and military power of the State 
to prevent it, and to have the offenders arrested and bound to keep the 
peace. 

(7) Repealed by Session Laws 1997-443, s. 32.30(j), effective July 1, 1999. 

(8) In carrying out ex officio duties, to designate the Governor’s personal 
representative to attend meetings and to act in the Governor’s behalf 
as the Governor directs. 

(9) To appoint such personal staff as the Governor deems necessary to 
carry out effectively the responsibilities of the Governor’s office. 

(10) To contract in behalf of the State with the government of the United 
States to the extent allowed by the laws of North Carolina for the 
purpose of securing the benefits available to this State under the 
Federal Highway Safety Act of 1966. To that end, the Governor shall 
coordinate the activities of any and all departments and agencies of 
this State and its subdivisions relating thereto. 

(11) Upon being furnished information from law-enforcement officers that 
public roads or highways or other public vehicular areas, as defined in 
G.S. 20-4.01, are being blocked by privately owned and operated 
vehicles or by any other means, thereby impeding the free flow of 
goods and merchandise in North Carolina, if such information war- 
rants, to declare that a state of emergency exists in the affected area, 
and to order that the Highway Patrol and/or national guard remove 
the offending vehicles or other causes of the blockade from the 
emergency area. 

(12) To name and locate State government buildings, monuments, memo- 
rials, and improvements, as provided by G.S. 1438B-373(1). 

(13) To oversee and approve all memoranda of understanding and agree- 
ments between the State and foreign governments, as defined in G.S. 
66-280(c), and international organizations. Any memoranda of under- 
standing or agreements under this subsection to be signed on behalf 
of the State must first be approved by the Governor after review by 
the Attorney General, and after execution filed with the Secretary of 
State in accordance with G.S. 66-280. 

(14) To negotiate and enter into Class III Tribal-State gaming compacts, 
and amendments thereto, on behalf of the State consistent with State 
law and the Indian Gaming Regulatory Act, Public Law 100-497, as 
necessary to allow a federally recognized Indian tribe to operate 
gaming activities in this State as permitted under federal law. 

(b) The Department of Transportation, the Department of Correction, the 
Department of Crime Control and Public Safety, the State Highway Patrol, the 
Wildlife Resources Commission, the Division of Parks and Recreation in the 
Department of Environment and Natural Resources, and the Division of 
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Marine Fisheries in the Department of Environment and Natural Resources 
shall deliver to the Governor by February 1 and August 1 of each year detailed 
information on the agency’s litter enforcement, litter prevention, and litter 
removal efforts. The Administrative Office of the Courts shall deliver to the 
Governor by February 1 and August 1 of each year detailed information on the 
enforcement of the littering laws of the State, including the number of charges 
and convictions under the littering laws of the State. The Governor shall 
gather the information submitted by the respective agencies and deliver a 
consolidated semiannual report on or before March 1 and September 1 of each 
year to the Environmental Review Commission, the Joint Legislative Trans- 
portation Oversight Committee, and the House of Representatives and the 
Senate Appropriations Subcommittees on Natural and Economic Resources. 
(1868-9, c. 270, s. 27; 1870-1, c. 111; 1883, c. 71; Code, s. 3320; 1895, ¢. 28, s. 5; 
1905, c) 446" Rev 7s. 5326: €.5..'s. (6367 19407 C, 910. So, L000, C. 250,190". 
c. 1253; 1973, c. 1148; 1981 (Reg. Sess., 1982), c. 1191, ss. 3, 4, 68; 1983, c. 913, 
s. 46; 1985, c. 122, s. 5; c. 757, s. 181(a); 1985 (Reg. Sess., 1986), c. 955, ss. 106, 
107; 1997-14, s. 3; 1997-443, s. 32.30G); 1999-260, s. 4; 2001-487, s. 92; 


2001-512, s. 9; 2001-513, s. 29(a).) 


Cross References. — As to the Governor’s 
power to appoint, see N.C. Const., Art. IIT, §§ 5 
and: 7;* and: N;G:*Const® -Art: -IV, ‘§ 19°°For 
provisions placing the Governor and Council of 
State in charge of the State’s interest in rail- 
roads, canals and other works of internal im- 
provements, see §§ 124-1 through 124-7. As to 
investment of surplus State funds, see § 147- 
69.1. 

Editor’s Note. — Sections 4.1 to 4.4 of 
Session Laws 1999-463, the Hurricane Floyd 
Recovery Act of 1999, authorize the Governor to 
establish new programs, to expand existing 
programs, and to modify existing programs to 
provide necessary and appropriate relief and 
assistance from the effects of Hurricane Floyd 
and to expend funds from the Hurricane Floyd 
Recovery Fund to implement these programs; 
authorize the Governor to transfer funds from 
the Hurricane Floyd Recovery Fund to federal 
agencies and to local governments; authorize 
the Governor to establish time-limited posi- 
tions to implement the provisions of the act; 
and authorize the Governor to establish advi- 
sory councils to advise State agencies on Hur- 
ricane Floyd recovery efforts and to ensure 
input from representatives of affected commu- 
nities and groups. 

Session Laws 2001-512, s. 10, provides: “The 
first reports required to be delivered by the 
Department of Transportation, the Department 
of Correction, the Department of Crime Control 
and Public Safety, the State Highway Patrol, 
the Wildlife Resources Commission, the Divi- 
sion of Parks and Recreation in the Depart- 


ment of Environment and Natural Resources, 
the Division of Marine Fisheries in the Depart- 
ment of Environment and Natural Resources, 
and the Administrative Office of the Courts to 
the Governor under G.S. 147-12(b), as enacted 
by Section 10 of this act [s. 9 of Session Laws 
2001-512], shall be due February 1, 2002. The 
first report required to be delivered by the 
Governor to the Environmental Review Com- 
mission, the Joint Legislative Transportation 
Oversight Committee, and the House of Repre- 
sentatives and the Senate Appropriations Sub- 
committees on Natural and Economic Re- 
sources under G.S. 147-12(b), as enacted by 
Section 10 of this act [s. 9 of Session Laws 
2001-512], shall be due March 1, 2002. 

Session Laws 2001-512, s. 15, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Every agency 
to which this act applies shall implement the 
provisions of this act from funds otherwise 
appropriated or available to the agency.” 

Effect of Amendments. — Session Laws 
2001-487, s. 92, effective December 16, 2001, in 
subdivision (a)(13), substituted “G.S. 66-280(c)” 
for “G.S. 66-275(c)” in the first sentence and 
substituted “G.S. 66-280” for “G.S. 66-275” at 
the end of the last sentence. 

Session Laws 2001-512, s. 9, effective Janu- 
ary 4, 2002, added subsection (b). 

Session Laws 2001-513, s. 29(a), effective 
August 1, 1994, and applicable to compacts and 
amendments thereto executed on or after that 
date, added subdivision (a)(14). 


CASE NOTES 


The Governor has the duty to supervise 
the official conduct of all executive offic- 
ers. The constitutional independence of the 


executive offices, and their differing functions 
and duties, create clear potential for conflict 
between their respective holders. In the event 
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of such conflict, power in the Attorney General 
to resolve, without their consent, controversies 
involving agencies or departments under the 
supervision of the Governor, could be abused by 
exercise in a manner effectively derogative of 
the Governor’s constitutional duties to exercise 
executive power and to supervise the official 
conduct of all executive officers. The General 
Assembly, in the enactment of § 114-2(2), did 
not intend to create such potential. Tice v. DOT, 
67 N.C. App. 48, 312 S.E.2d 241 (1984). 
Mandamus to Compel Performance of 
State Auditor’s Duties. — Under subdivi- 
sions (1) and (2) of this section, the Governor 
has the right to bring mandamus proceedings 
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against the State Auditor to compel his perfor- 
mance of ministerial duties prescribed by stat- 
ute which do not involve any official discretion. 
Russell v. Ayer, 120 N.C. 180, 27 S.E. 133 
(1897). 

Right of the Governor to appoint officers 
is limited to constitutional officers, and then 
only when the Constitution expressly provides 
for such appointment. State ex rel. Salisbury v. 
Croom, 167 N.C. 223, 83 S.E. 354 (1914). 

As to appointments under subdivision 
(3) of this section prior to 1959 amend- 
ment, see State ex rel. Salisbury v. Croom, 167 
N.C, 223, 838 S.E. 354 (1914); 


OPINIONS OF ATTORNEY GENERAL 


Delegation of Power to Attend Meetings. 
— Those members of the Council of State who 
have statutory authority to delegate duties 
may, in conformity with such statutes, attend 
and vote at meetings of Boards of which they 
are ex officio members through delegates or 
designated subordinates. The remaining mem- 
bers of the Council of State may make similar 


ber’s judgment, other duties necessitate his 
absence and the statute creating his ex officio 
membership does not express or clearly imply 
an intent of the General Assembly that the 
powers of such membership be exercised per- 
sonally. See opinion of Attorney General to the 
honorable James E. Long, Commissioner of 
Insurance, 55 N.C.A.G. 116 (1986). 


delegations or designations where, in the mem- 


§ 147-13. May convene Council of State; quorum; journal. 


(a) The Governor may convene the Council for consultation whenever he 
may deem it proper. In all meetings of the Council of State, five members 
exclusive of the Governor shall constitute a quorum. 

(b) The advice and proceedings of the Council of State shall be entered in a 
journal, to be kept for this purpose exclusively and signed by all members 
present. Any member of the Council may have entered in the journal his 
dissent to any part of the journal. The journal shall be maintained by the 
Governor and shall be placed before the General Assembly when called for by 
either house. (1868-9, c. 270, s. 40; Code, s. 3335; Rev., s. 5329; C.S., s. 7637; 
ey ates) |.) 


§ 147-13.1. Governor’s power to consolidate State agen- 
cies. 


(a) The Governor is hereby authorized to direct the inauguration of studies 
to determine which agencies of the State conduct operations which are so 
nearly related to the operations of one or more other agencies that a 
consolidation would produce the same or a more efficient operational result at 
a reduction in cost, and to prepare recommendations to be presented to the 
1971 General Assembly to effect such consolidations. 

(b) For purposes of conducting the study, the Governor is authorized to 
utilize funds available to him from private sources, or from federal or other 
governmental grants, to be matched, as may be required, by funds available 
within the existing Department of Administration budget. 

(c) The Governor shall direct that agencies which should be consolidated 
with or absorbed into other agencies having similar responsibilities and duties, 
as determined by the outcome of the study, shall be so consolidated or absorbed 
when, in his opinion, efficiency in State governmental operations will be 
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increased thereby, or when such consolidation will result in a reduction in the 
cost of administering State activities without a reduction in the effectiveness of 
such operations; provided, however, that the Governor shall not direct such 
consolidation or combination as would diminish the duty or authority of any 
State agency or institution created by act of the General Assembly. (1969, c. 
1209, ss. 1-3.) 


§ 147-14. Appointment of private secretary; official corre- 
spondence preserved; books produced before 
General Assembly. 


The Governor shall appoint a private secretary, who shall enter in books 
kept for that purpose all such letters, written by and to the Governor, as are 
official and important, and such other letters as the Governor shall think 
necessary. Such books shall be deposited in the office of the executive by the 
private secretary, and there carefully preserved, and the Governor shall 
produce the same before the General Assembly whenever requested. (1868-9, c. 
270, ss. 33, 34; Code, ss. 3326, 3327; Rev., s. 53830; C.S., s. 7638.) 


§ 147-15. Salary of private secretary. 


The salary of the private secretary to the Governor shall be fixed by the 
Governor. (R.C., c. 102, s. 12; 1856-7, p. 71, res.; 1881, c. 346; Code, ss. 1689, 
3721; P.R: T9001, co 405; 1903, c. 7/29; Rev... 8320 3.(54L90756.850-31 Ole cao), 
1913) ce. 1b: AOI been bU S191 /, c. 214 C'S. s. 3809: LO2l Gc. 2260 load, Cac ee 
1. 2; 1945. ¢,. 4521953) ¢-61(5.9..22:41955.6. 910) 5. 4 co lo15 615: LOG Lec es 
Sg. IP: 1983, ce. 717; S258.) 


§ 147-15.1: Repealed by Session Laws 1995, c. 379, s. 11. 


§ 147-16. Records kept; certain original applications pre- 
served; notice of commutations. 


(a) The Governor shall cause to be kept the following records: 

(1) A register of all applications for pardon, or for commutation of any 
sentence, with a list of the official signatures and recommendations in 
favor of such application. 

(2) An account of all his official expenses and disbursements, including 
the incidental expenses of his department, and the rewards offered by 
him for the apprehension of criminals. 

These records and the originals of all applications, petitions, and recommen- 
dations and reports therein mentioned shall be preserved in the office of the 
Governor, but when applications for offices are refused he may, in his 
discretion, return the papers referring to the application. 

(b) The Governor shall, unless otherwise requested by any person listed in 
subdivisions (1) through (4) of this subsection, provide notice of the commuta- 
tion of any sentence within 20 days after the commutation by first-class mail 
to the following at the last known address: 

(1) The victim or victims of the crime for which the sentence was imposed; 

(2) The victims’ spouse, children, and parents; 

(3) Any other members of the victims’ family who request in writing to be 
notified; and 

(4) The Chairs of the Joint Legislative Corrections, Crime Control, and 
Juvenile Justice Oversight Committee. (1868-9, c. 270, ss. 29, 30; 
1870-1, c. 111; Code, ss. 3322, 3323; Rev., s. 53831; C.S., s. 7639; 1983, 
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e og s. 47; 1995, c. 507, s. 19.3(a); 1997-448, s. 21.4(b); 2001-138, s. 


Effect of Amendments. — Session Laws mittee” for “Joint Legislative Corrections and 
2001-138, s. 2, effective July 1, 2001, substi- Crime Control Oversight Committee” in subdi- 
tuted “Joint Legislative Corrections, Crime vision (b)(4). 

Control, and Juvenile Justice Oversight Com- 


§ 147-16.1. Publication of executive orders. 


The Governor must submit Executive Orders to the Secretary of State, who 
must compile, index, and publish the Executive Orders. The Governor’s office 
shall also send a copy of each executive order to the President of the Senate, to 
the Speaker of the House of Representatives, to the Principal Clerk of the 
House of Representatives and to the Principal Clerk of the Senate. (1971, c. 
1196; 1985, c. 479, ss. 150-152; c. 746, s. 8; 1991, c. 108, s. 1; 418, s. 14.) 


§ 147-16.2. Duration of boards and councils created by 
executive officials; extensions. 


(a) Any executive order of the Governor that creates a board, committee, 
council, or commission expires two years after the effective date of the 
executive order, unless the Governor specifies an expiration date in the order; 
provided, however, that any such executive order that was in effect on July 1, 
1983, expires on June 30, 1985, unless the Governor specified a different 
expiration date in any such order. The Governor may extend any such 
executive order before it expires for additional periods of up to two years by 
doing so in writing; copies of the writing shall be filed by the Governor with the 
Secretary of State and the State Legislative Library. 

(b) Any other State board, committee, council, or commission created by the 
Governor or by any other State elective officer specified in Article III of the 
North Carolina Constitution expires two years after it was created; provided, 
however, that any such board, committee, council, or commission existing as of 
July 1, 1984, expires on June 30, 1985, unless it was due to expire on an earlier 
date. The elective officer creating any such board, committee, council, or 
commission may extend the board, committee, council, or commission before it 
expires for additional periods of up to two years by doing so in writing; copies 
of the writing shall be filed by the elective officer with the Secretary of State 
and the State Legislative Library. 

(c) Any State board, committee, council, or commission created by any 
official in the executive branch of State government, other than by those 
officials specified in subsections (a) and (b), expires two years after it was 
created; provided, however, that any board, committee, council, or commission 
existing as of July 1, 1984, expires on June 30, 1985, unless it was due to expire 
on an earlier date. The Governor may extend any such board, committee, 
council, or commission before it expires for additional periods of up to two years 
by executive order; copies of the executive order shall be filed by the Governor 
with the Secretary of State and the State Legislative Library. 

The words, “official in the executive branch of State government,” as used in 
this section, do not include officials of counties, cities, towns, villages, other 
municipal corporations or political subdivisions of the State or any agencies of 
such subdivision, or local boards of education, other local public districts, units 
or bodies of any kind, or community colleges as defined in G.S. 115D-2(2), or 
private corporations created by act of the General Assembly. 

_(d) Any elective officer specified in subsection (b) and any other official in the 
executive branch of State government who creates a board, committee, council, 
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or commission shall do so in writing and shall file copies of the writing with the 
Secretary of State and the State Legislative Library. (1983, c. 733, s. 1; 1983 
(Reg. Sess., 1984), c. 1053.) 


§ 147-16.3. Timely nominations if legislative body must 
confirm. 


Notwithstanding any other provision of law, whenever: 

(1) A statute specifies that an office shall be filled by nomination by the 
Governor and confirmation by the General Assembly or by one house 
thereof, and 

(2) The statute specifies that the nominee shall take office without 
legislative action if the General Assembly adjourns without action 
being taken or fails to take action within a specified time, and 

(3) The Governor fails to nominate a person for the office by May 15 of a 
regular session of the General Assembly during an odd-numbered 
year or by June 7 of a regular session of the General Assembly during 
an even-numbered year, and 

(4) The appropriate legislative body does not act on the nomination before 
it next adjourns for more than 10 days or sine die, 

the nominee shall serve only on an interim basis until 60 days after the 
convening of the next regular session of the General Assembly, subject to 
rejection or approval by the appropriate legislative body before that time. 
(1987, cx 86% 319 


§ 147-17. May employ counsel in cases wherein State is 
interested. 


(a) No department, officer, agency, institution, commission, bureau or other 
organized activity of the State which receives support in whole or in part from 
the State shall employ any counsel, except with the approval of the Governor. 
The Governor shall give his approval only if the Attorney General has advised 
him, as provided in subsection (b) of this section, that it is impracticable for the 
Attorney General to render the legal services. In any case or proceeding, civil 
or criminal, in or before any court or agency of this State or any other state or 
the United States, or in any other matter in which the State of North Carolina 
is interested, the Governor may employ such special counsel as he may deem 
proper or necessary to represent the interest of the State, and may fix the 
compensation for their services. 

(b) The Attorney General shall be counsel for all departments, officers, 
agencies, institutions, commissions, bureaus or other organized activities of 
the State which receive support in whole or in part from the State. Whenever 
the Attorney General shall advise the Governor that it is impracticable for him 
to render legal services to any State agency, officer, institution, commission, 
bureau or other organized activity, or to defend a State employee or former 
employee as authorized by Article 31A of Chapter 143 of the General Statutes, 
the Governor may authorize the employment of such counsel, as in his 
judgment, should be employed to render such services, and may fix the 
compensation for their services. 

(c) The Governor may direct that the compensation fixed under this section 
for special counsel shall be paid out of appropriations or other funds credited 
to the appropriate department, agency, institution, commission, bureau, or 
other organized activity of the State or out of the Contingency and Emergency 
Fund. (1868-9, c. 270, s. 6; 1870-1, c. 111; 1873-4, c. 160, s. 2; 1883, c. 71; Code, 
ss. 3320, 3324; 1901, c. 744; Rev., s. 53832; C.S., s. 7640; 1925, c. 207, s. 3; 1961, 
c. 1007; 1963, c. 1009; 1967, c. 1092, s. 2; 1985, c. 479, s. 136.) 
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Cross References. — As to defense of State 
employees, see §§ 143-300.2 through 143-300.5. 

Legal Periodicals. — For article, “Student 
Legal Services at the University of North Caro- 
lina at Chapel Hill,” see 7 N.C. Cent. L.J. 286 
(1976). 


ART. 3. THE GOVERNOR 


§147-21 


For article, “The Common Law Powers of the 
Attorney General of North Carolina,” see 9 N.C. 
Cent. L.J. 1 (1977). 

For survey of 1984 administrative law, “A 
Declining Role for the Attorney General,” see 63 
N.C.L. Rev. 1051 (1985). 


CASE NOTES 


Governor May Employ Special Counsel 
Without First Being Advised of Impracti- 
cability of Representation by Attorney 
General. — The Governor, pursuant to subsec- 
tion (a), may employ special counsel in a pro- 
ceeding in which the State is interested without 
first being advised by the Attorney General 
that it is impracticable for the latter to repre- 
sent the interest of the State. Martin v. 
Thornburg, 320 N.C. 533, 359 S.E.2d 472 
(1987). 

District Attorneys. — As state officers un- 
der Chapter 147, district attorneys are required 
to comply with the prohibition against hiring 


counsel absent the Governor’s approval. 
Whitfield v. Gilchrist, 126 N.C. App. 241, 485 
S.E.2d 61 (1997), rev'd on other grounds, 348 
N.C. 39, 497 S.E.2d 412 (1998). 

Waiver of Sovereign Immunity. — The 
State’s sovereign immunity will be waived by 
implication only once all of the requirements of 
this section are met and a valid contract has 
been entered. Whitfield v. Gilchrist, 348 N.C. 
39, 497 S.E.2d 412 (1998). 

Applied in Nash County Bd. of Educ. v. 
Biltmore Co., 464 F. Supp. 1027 (E.D.N.C. 
1978); Tice v. DOT, 67 N.C. App. 48, 312 S.E.2d 
241 (1984). 


§ 147-18. To designate “Indian Day.” 


The Governor of North Carolina is hereby empowered to set aside some day 
which shall be called “Indian Day” on which Indian lore shall receive emphasis 
in the public schools of the State and among the citizens of North Carolina. 
(Resolutions 54, 1937, p. 957.) 


§ 147-19. To appoint a day of thanksgiving. 


The Governor is directed to set apart a day in every year, and by proclama- 
tion give notice thereof, as a day of solemn and public thanksgiving to Almighty 
God for past blessings and of supplication for His continued kindness and care 
over us as a State and a nation. (1868-9, c. 270, s. 39; Code, s. 3334; Rev., s. 
5333;.C.5.,.s. 7641.) 


§ 147-20: Repealed by Session Laws 1955, c. 867, s. 13. 


§ 147-21. Form and contents of applications for pardon. 


Every application for pardon must be made to the Governor in writing, 
signed by the party convicted, or by some person in his behalf. And every such 
application shall contain the grounds and reasons upon which the executive 
pardon is asked, and shall be in every case accompanied by a certified copy of 
the indictment, and the verdict and judgment of the court thereon. (1869-70, c. 
171; 1870-1, c. 61; Code, s. 3336; Rev., s. 5334; C.S., s. 7642.) 


Cross References. — As to the Governor’s 
power to pardon, see N.C. Const., Art. II, § 5. 


CASE NOTES 


Quoted in Bacon v. Lee, 353 N.C. 696, 549 
S.E.2d 840 (2001). 
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§ 147-22: Repealed by Session Laws 1981, c. 309. 


§ 147-23. Conditional pardons may be granted. 


In any case in which the Governor is authorized by the Constitution to grant 
a pardon he may, upon the petition of the prisoner, grant it, subject to such 
conditions, restrictions, and limitations as he considers proper and necessary, 
and he may issue his warrant to all proper officers to carry such pardon into 
effect in such manner as he thinks proper. (1905, c. 356; Rev., s. 5335; C.S., s. 
7643.) 


§ 147-24. Governor’s duties when conditions of pardon 
violated. 


If a prisoner who has been pardoned upon conditions to be observed and 
performed by him violates such conditions, or any of them, the Governor, upon 
receiving information of such violation, shall forthwith cause him to be 
arrested and detained until the case can be examined by him. The Governor 
shall examine the case of such prisoner, and if it appears by his own admission 
or by such evidence as the Governor may require that he has violated the 
conditions of his pardon, the Governor shall order him remanded and confined 
for the unexpired term of his sentence; said confinement, if the prisoner is 
under any other sentence of imprisonment at the time of said order, to begin 
upon expiration of such sentence. In computing the period of his confinement 
the time between the conditional pardon and subsequent arrest shall not be 
taken to be a part of the time of his sentence. If it appears to the Governor that 
he has not broken the conditions of his conditional pardon he shall be released 
and his conditional pardon shall remain in force. (1905, c. 356, ss. 2, 3; Rev., s. 


5336; G:Ss)/7644)) 


Cross References. — As to the Governor’s 
power to pardon, see N.C. Const., Art. II, § 5. 


Legal Periodicals. — For review of this 
section, see 1 N.C.L. Rev. 47 (1923). 


CASE NOTES 


Right to Grant Conditional Pardon. — 
The Governor may grant a pardon upon a 
condition precedent that the prisoner pay the 
costs of trial, and upon condition subsequent, 
that he remain of good character and be sober 
and industrious. Ex parte Williams, 149 N.C. 
436, 63 S.E. 108 (1908). 

Conditions Must Not Be Illegal, Immoral 
or Impossible. — Power of the Governor to 
grant a conditional pardon is generally subject 
to the limitation that the conditions imposed 
must not be illegal, immoral or impossible of 
performance, which limitation does not apply to 
cases wherein the prisoner is only required not 
to violate the statute law and to remain of good 
conduct. State v. Yates, 183 N.C. 753, 111 S.E. 
337 (1922). 

Conditional Pardon Irrevocable Unless 
Conditions Are Violated. — A pardon with 
conditions precedent and subsequent is irrevo- 
cable after delivery and acceptance, upon com- 
pliance by the prisoner with the condition pre- 
cedent, unless he violates the conditions 


subsequent by his conduct after release. Ex 
parte Williams, 149 N.C. 4386, 63 S.E. 108 
(1908). 

Pardon Voided by Breach of Conditions. 
— Where prisoner has accepted his freedom 
upon the terms of a conditional pardon from the 
Governor, his breach of such conditions voids 
the pardon and cancels his right to further 
immunity from punishment. State v. Yates, 183 
N.C'753) 111 SE) 337 (1922), 

Rearrest for Violation of Conditions. — 
Under the provisions of the State Constitution 
and statutes, a “parole” granted by the Gover- 
nor to a prisoner imports a conditional pardon, 
and the Governor may cause his rearrest either 
upon his own admissions, or on such evidence 
as he may require, for violating the conditions 
which the prisoner has accepted under the 
terms of the parole. State v. Yates, 183 N.C. 
753, 111 S.E. 337 (1922). 

The essential part of a sentence for a viola- 
tion of the criminal law is punishment for the 
offense committed, and not the time the sen- 
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tence shall begin and end; and where a prisoner 
has accepted a conditional pardon from the 
Governor and has obtained his freedom, the 
breaking of the condition after the term would 
have otherwise expired affords no legal excuse 
why he should not be recommitted to serve out 
the balance of his sentence. State v. Yates, 183 
Nibiadoo.eltbo.k, oo7 41922). 

A pardoned prior conviction may not be 
considered as an aggravating factor dur- 
ing sentencing absent revocation of the par- 
don by the governor. State v. Clifton, 125 N.C. 
App. 471, 481 S.E.2d 393 (1997), cert. granted, 
, 346 N.C. 182, 486 S.E.2d 200 (1997), discretion- 
ary review improvidently allowed, 347 N.C. 
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391, 493 S.E.2d 56 (1997). 

The reasoning that an increased punishment 
for a current offense due to a prior pardoned 
conviction is not punishment for the prior par- 
doned offense is a legal fiction that conflicts 
with logic and the administrative duties of the 
governor; thus, trial court infringed upon the 
prerogatives of the governor by finding that 
defendant’s prior conviction constituted an ag- 
gravating factor. State v. Clifton, 125 N.C. App. 
471, 481 S.E.2d 393 (1997), cert. granted, 346 
N.C. 182, 486 S.E.2d 200 (1997), discretionary 
review improvidently allowed, 347 N.C. 391, 
493 S.E.2d 56 (1997). 


~§ 147-25. Duty of sheriff and clerk on pardon granted. 


If a prisoner is pardoned conditionally or unconditionally, or his punishment 
is commuted, the officer to whom the warrant for such purpose is issued shall, 
_ as soon as may be after executing it, make return thereof, signed by him, with 
_ his doing thereon, to the Governor’s office, and shall file in the office of the clerk 
of the court in which the offender was convicted an attested copy of the warrant 
and return, and the clerk shall file the same in his office and subjoin a brief 
abstract thereof to the record of the conviction and sentence, and at the next 
regular term of said court said warrant shall be entered upon the minutes of 
the court. (1905, c. 356, s. 4; Rev., s. 5337; C.S., s. 7645.) 


CASE NOTES 


Sheriff, by returning a pardon after its 
delivery and acceptance by the prisoner, 
cannot defeat or impair its legal results. Ex 
parte Williams, 149 N.C. 436, 63 S.E. 108 
(1908). 

Recovery of Fine Paid Before Pardon. — 
Where one convicted of a crime has paid the 
fine imposed by the court and has then ob- 


duty of the court to return the fine upon his 
application and presenting of the pardon, so 
long as the money remains in its possession and 
the rights of third persons have not intervened; 
but where the fine collected has reached its 
final destination, it is beyond the reach of 
executive clemency, and may not be recovered. 
Byrum v. Turner, 171 N.C. 86, 87 S.E. 975 


tained a pardon from the Governor, it is the (1916). 


§ 147-26. To procure great seal of State; its description. 


The Governor shall procure for the State a seal, which shall be called the 
great seal of the State of North Carolina, and shall be two and one-quarter 
inches in diameter, and its design shall be a representation of the figures of 
Liberty and Plenty, looking toward each other, but not more than half-fronting 
each other and otherwise disposed as follows: Liberty, the first figure, standing, 
her pole with cap on it in her left hand and a scroll with the word “Constitu- 
tion” inscribed thereon in her right hand. Plenty, the second figure, sitting 
down, her right arm half extended towards Liberty, three heads of grain in her 
right hand, and in her left, the small end of her horn, the mouth of which is 
resting at her feet, and the contents of the horn rolling out. 

The background on the seal shall contain a depiction of mountains running 
from left to right to the middle of the seal and an ocean running from right to 
left to the middle of the seal. A side view of a three-masted ship shall be located 
on the ocean and to the right of Plenty. The date “May 20, 1775” shall appear 
within the seal and across the top of the seal. The date “April 12, 1776” shall 
appear within the seal and across the bottom of the seal. The words “esse quam 
videri” shall appear at the bottom around the perimeter. The words “THE 
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GREAT SEAL of the STATE of NORTH CAROLINA’ shall appear around the 
perimeter. No other words, figures or other embellishments shall appear on the 
seal. 

It shall be the duty of the Governor to file in the office of Secretary of State 
an impression of the great seal, certified to under his hand and attested by the 
Secretary of State, which impression so certified the Secretary of State shall 
carefully preserve among the records of his office. (1868-9, c. 270, s. 35; 1883, 
c. 392; Code, ss. 3328, 3329; 1898, c. 145; Rev., s. 5339; C.S., s. 7646; 1971, c. 
167, Sri o T8838 re: Zot) 


OPINIONS OF ATTORNEY GENERAL 


As to the great seal of the State of North Dr. H.G. Jones, Department of Archives and 
Carolina, see opinion of Attorney General to History, 41 N.C.A.G. 214 (1971). 


§ 147-27. Affixing great seal a second time to public pa- 
pers. | 


In all cases where any person may find it necessary to have the great seal of 
the State put again to any public paper, other than a grant for lands, he may 
prefer his petition to the Governor and Council, who shall, if they deem the 
same proper, direct the seal to be put thereto. (1868-9, c. 270, s. 38; Code, s. 
BOOS TReVis SOD OF Cues. 1041) 


§ 147-28. To procure seals for departments and courts. 


The Governor shall also procure a seal for each department of the State 
government to be used for attesting and authenticating grants, proclamations, 
commissions, and other public acts, in such manner as may be directed by law 
and the usage established in the public offices; also a seal for every court of 
record in the State, for the purpose of authenticating the papers and records of 
such court. All such seals shall be delivered to the proper officers, who shall 
give a receipt therefor and be accountable for their safekeeping. (1868-9, c. 270, 
S830, 01. LOod, Galle Goode. Ss. 4020, dd02, Rey., S, 0940.0 bas 16455 


§ 147-29. Seal of Department of State described. 


The seal of the Department of State shall be two inches in diameter and shall 
be of the same design as the great seal of the State, with the words “State of 
North Carolina, Department of State,” surrounding the figures. (18838, c. 238; 
Codé+s.3550; Rey. $7004 1052.5 1049.) 


§ 147-30. To provide new seals when necessary. 


Whenever the great seal of the State shall be lost or so worn or defaced as to 
render it unfit for use, the Governor shall provide a new one and when such 
new one is provided the former one, if it can be found, shall be destroyed in the 
presence of the Governor. Whenever the seal of any department of the State 
shall be lost or so worn or defaced as to render it unfit for use, a new seal shall 
be provided by the head of the department and the former one, if it can be 
found, shall be destroyed in the presence of the head of the department. 
Whenever the seal of any court of record shall be lost or so worn or defaced as 
to render it unfit for use, the board of county commissioners of the county in 
which such court is situate shall provide a new one and the old one, if it can be 
found, shall be destroyed in the presence of the chairman of the board of county 
commissioners of such county. (1868-9, c. 270, s. 36; Code, s. 3331; Rev., s. 5342; 
C.S., s. 7650; 1948, c. 632.) 
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§ 147-31: Repealed by Session Laws 1983, c. 913, s. 48. 


§ 147-31.1. Office space and expenses for Governor-elect 
and Lieutenant Governor-elect; and other 
Council of State members-elect. 


(a) The Department of Administration, upon request of the Governor-elect 
and Lieutenant Governor-elect, made after the general election for these 
respective offices, is empowered and directed to provide suitable office space 
and office staff for each such official for the period between the general election 
and inauguration. 

The Department of Administration shall provide, for the fiscal years in 
which general election and inauguration of the Governor and Lieutenant 
Governor shall occur, such sums, not in excess of eighty thousand dollars 
($80,000) for the Governor-elect, and not in excess of ten thousand dollars 
($10,000) for the Lieutenant Governor-elect, as may be necessary for the salary 
of the staffs and the payment of office expenses of each such official during such 
interim. 

(b) The Department of Administration, upon request of any other member- 
elect of the Council of State who is not an incumbent in that office, shall 
provide for such persons suitable office space and office staff for each such 
official for the period between the general election and inauguration. 

The Department of Administration shall provide, for the fiscal years in 
which general election and inauguration of such persons occurs, ten thousand 
dollars ($10,000) for the salary of the staffs and the payment of office expenses 
of each such official during such interim. If there are more than two such 
persons, such services and payments shall be made from the Contingency and 
Emergency Fund upon approval of the Council of State. (1965, c. 407; 1987 
(Reg. Sess., 1988), c. 1086, s. 48.) 


§ 147-32. Compensation for surviving spouses of Gover- 
nors. 


All surviving spouses of Governors of the State of North Carolina, who make 
written request to the Director of the Budget, shall be paid the sum of twelve 
thousand dollars ($12,000) a year in equal monthly installments, out of the 
State Treasury upon warrants duly drawn thereon. This compensation shall 
terminate upon the subsequent remarriage of the surviving spouse. (1937, c. 
416; 1947, c. 897, ss. 1, 2; 1955, c. 1314; 1977, c. 554; 1981 (Reg. Sess., 1982), 
¢. 1282, s. 63; 1987, c. 738,'s. 40.) 


§ 147-33. Compensation and expenses of Lieutenant Gov- 
ernor. 


The salary of the Lieutenant Governor shall be set by the General Assembly 
in the Current Operations Appropriations Act. In addition to this salary, the 
Lieutenant Governor shall be paid an annual expense allowance in the sum of 
eleven thousand five hundred dollars ($11,500). In addition to the salary set by 
the General Assembly in the Current Operations Appropriations Act, longevity 
pay shall be paid on the same basis as is provided to employees of the State 
who are subject to the State Personnel Act. (1911, c. 103; C.S., s. 3862; 1945, c. 
1; 1953, c. 1,'s. 1; 1963, c..1050; 1967, :c. 1170, s. 1; 1971, ec. 913; 1977, c. 802, 
s. 42.6; 1977, 2nd Sess., c. 1136, s. 40; 1979, 2nd Sess., c. 1137, s. 32; 1983, c. 
761, s. 211; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 1987, c. 738, s. 32(b).) 
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ARTICLE 3A. 


Emergency War Powers of Governor. 


§ 147-33.1. Short title. 


This Article may be cited as the “North Carolina Emergency War Powers 
Act, £1943 \¢27/062 633 1959. cual, 83,0. 


§ 147-33.2. Emergency war powers of the Governor. 


Upon his own initiative, or on the request or recommendation of the 
President of the United States, the army, navy or any other branch of the 
armed forces of the United States, the federal Director of Civilian Defense, or 
any other federal officer, department or agency having duties and responsibil- 
ities related to the prosecution of the war or the health, welfare, safety and 
protection of the civilian population, whenever in his judgment any such action 
is in the public interest and is necessary for the protection of the lives or 
property of the people of the State, or for the defense and security of the State 
or nation, or for the proper conduct of the war and the successful prosecution 
thereof, the Governor may, with the approval of the Council of State, at any 
time and from time to time during the existing state of war: 

(1) Formulate and execute plans for: 

a. The inventory, mobilization, conservation, distribution or use of 
food, fuel, clothing and other necessaries of life and health, and of 
land, labor, materials, industries, facilities and other resources of 
the State necessary or useful in the prosecution of the war; 

b. Organization and coordination of civilian defense in the State in 
reasonable conformity with the program of civilian defense as 
promulgated from time to time by the Office of Civilian Defense of 
the federal government; and, further, to effectuate such plans for 
civilian defense in such manner as to promote and assure the 
security, protection and mobilization of the civilian population of 
the State for the duration of the war and in the interest of State 
and national defense. 

(2) Order and carry out blackouts, radio silences, evacuations and all 
other precautionary measures against air raids or other forms of 
enemy action, and suppress or otherwise control any activity which 
may aid or assist the enemy. 7 

(3) Mobilize, coordinate and direct the activities of the police, fire fighting, 
health, street and highway repair, public utility, medical and welfare 
forces and services of the State, of the political subdivisions of the 
State, and of private agencies and corporations, and formulate and 
execute plans for the interchange and use of such forces and services 
for the mutual aid of the people of the State in cases of air raid, 
sabotage or other enemy action, fire, flood, famine, violence, riot, 
insurrection, or other catastrophe or emergency. 

(4) Prohibit, restrict, or otherwise regulate and control the flow of vehic- 
ular and pedestrian traffic, and congregation of persons in public 
places or buildings, lights and noises of all kinds and the mainte- 
nance, extension and operation of public utility and transportation 
services and facilities. 

(5) Accept, or authorize any officer or department of the State to accept, 
from the federal government or any federal agency or instrumentality, 
or from any other source, grants of funds and grants or loans of 
equipment, materials, supplies or other property for war or defense 
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purposes, subject to the terms and conditions appertaining to such 

grants and loans. 

(6) Authorize any department or agency of the State to lease or lend to the 
army, navy or any other branch of the armed forces of the United 
States, any real or personal property of the State upon such terms and 
conditions as he may impose, or, on behalf of the State, to make a 
contract directly therefor. 

(7) Authorize the temporary transfer of personnel of the State for employ- 
ment by the army, navy or any other branch of the armed forces of the 
United States and fix the terms and conditions of such transfers. 

(8) At any time when the General Assembly is not in session, suspend, or 
modify, in whole or in part, generally or in its application to certain 
classes of persons, firms, corporations or circumstances, any law, rule 
or regulation with reference to the subjects hereinafter enumerated, 
when he shall find and proclaim after such study, investigation or 
hearings as he may direct, make or conduct, that the operation, 
enforcement or application of such law, or any part thereof, materially 
hinders, impedes, delays or interferes with the proper conduct of the 
war; said subjects being as follows: 

a. The use of the roads, streets, and highways of the State, with 
particular reference to speed limits, weights and sizes of motor 
vehicles, regulations of automobile lights and signals, transpor- 
tation of munitions or explosives and parking or assembling of 
automobiles on highways or any other public place within the 
State; provided that any changes in the laws referred to in this 
subdivision shall be first approved by the Board of Transportation 
and the Commissioner of Motor Vehicles of the State; 

b. Public health, insofar as suspension or modification of the laws in 
reference thereto may be stipulated by the United States Public 
Health Service or other authoritative agency of the United States 
government as being essential in the interest of national safety 
and in the successful prosecution of the war effort; provided that 
such suspension or modification of public health laws shall first 
be submitted to and approved by the Commission for Health 
Services; 

c. Labor and industry; provided, however, that any suspension or 
modification of laws regulating labor and industry shall be only 
such as are certified by the Commissioner of Labor of the State as 
being necessary in the interest of national safety and in the 
furtherance of the war program; and provided further that any 
such changes as may result in an increase in the hours of 
employment over and above the limits of the existing statutory 
provisions shall carry provision for adequate additional compen- 
sation; and provided, further, that no changes in such laws or 
regulations shall be made as affecting existing contracts between 
labor and management in this State except with the approval of 
the contracting parties; 

d. Whenever it should be certified by the Adjutant General of the 
State that emergency conditions require such procedure, the 
Governor, with the approval of the Council of State, shall have the 
power to call up and mobilize State militia; to provide transpor- 
tation and facilities for mobilization and full utilization of the 
State militia, in such emergency; and to allocate from the Con- 
tingency and Emergency Fund such amounts as may be neces- 
sary for such purposes during the period of such emergency; 

e. Manufacture, sale, transportation, possession and use of explosives 
or fireworks, or articles in simulation thereof, and the sale, use 
and handling of firearms; 

(9) Cooperate with agencies established by or pursuant to the laws of the 
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United States and the several states for civilian protection and 
the promotion of the war effort, and coordinate and direct the 
work of the offices and agencies of the State having duties and 
responsibilities directly connected with the war effort and the 
protection of the civilian population. 

(10) Aid in the administration and enforcement in this State of any 
rationing, freezing, price-fixing or similar order or regulation duly 
promulgated by any federal officer or agency under or pursuant to the 
authority of any act of Congress or of any order or proclamation of the 
President of the United States, by making temporarily available 
personnel and facilities of the State to assist in the administration 
thereof and/or by adopting and promulgating in this State an order or 
regulation substantially embodying the provisions of such federal 
order or regulation, filing the same in the office of the Secretary of 
State, prescribing the penalties for the violation thereof, and specify- 
ing the State and local officers and agencies to be charged with the 
enforcement thereof. 

(11) Formulate and execute plans and adopt rules for: 
a. The organization, recruiting, training, maintenance and operation 

of aircraft warning services, observation and listening posts, 
information and control centers and such other services and 
facilities as may be necessary for the prompt and accurate 
reception and transmission of air-raid warnings and signals; 

b. The organization, recruiting, training, equipment, identification, 
conduct, powers, duties, rights, privileges and immunities of 
air-raid wardens, auxiliary police, auxiliary firemen and of the 
members of all other auxiliary defense and civilian protection 
forces and agencies. 

(12) Adopt, promulgate, publicize and enforce such orders, rules and 
regulations as may be necessary for the proper and effective exercise 
of the powers granted by this Article, and amend or rescind the same. 

(13) Hold and conduct hearings, administer oaths and take testimony, 
issue subpoenas to compel the attendance of witnesses and the 
production of relevant books, papers, records or documents, in con- 
nection with any investigation made by him under the authority of 
this Article. (1948, c. 706, s. 2; 1959, c. 337, s. 6; 1973, c. 476, s. 128; 
c. 507, s. 5; 1999-456, s. 33(f).) 


§ 147-33.3. Orders, rules and regulations. 


All orders, rules and regulations promulgated by the Governor pursuant to 
this Article shall have the full force and effect of law from and after the date of 
the filing of a duly authenticated copy thereof in the office of the Secretary of 
State. All laws, ordinances, rules and regulations, insofar as they are incon- 
sistent with the provisions of this Article or of any rule, order or regulation 
made pursuant to this Article, shall be suspended during the period of time and 
to the extent that such conflict exists. A violation of any such order, rule or 
regulation, unless otherwise provided therein, shall be deemed a Class 1 
misdemeanor. (1943, c. 706, s. 3; 1959, c. 337, s. 6; 1993, c. 539, s. 1054; 1994, 
Ex. Sess., c. 24, s. 14(c).) 


§ 147-33.4. Immunity. 


Neither the State nor any political subdivision thereof, nor the agents or 
representatives of the State or any political subdivision thereof, under any 
circumstances, nor any individual, firm, partnership, corporation or other 
entity, or any agent thereof, in good faith complying with or attempting to 
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comply with any order, rule or regulation made pursuant to this Article, shall 
be liable for the death or any injury to persons or for any damage to property 
as the result of any air raid, invasion, act of sabotage, or other form of enemy 
action, or of any action taken under this Article or such order, rule or 
regulation. This section shall not be construed to impair or affect the right of 
any person to receive any benefits or compensation to which he may otherwise 
be entitled under Workers’ Compensation Law, any pension law, or any other 
law, or any act of Congress, or any contract of insurance or indemnification. 
(1943, c.706, 8s: 4; 1959, ¢. 337, s. 6; 1991, c. 636, s..3.) 


§ 147-33.5. Federal action controlling. 


All action taken under this Article and all orders, rules and regulations made 
pursuant thereto in any field or with respect to any subject matter over which 
the army or navy or any other department or agency of the United States 
government has duly taken jurisdiction shall be taken or made with due 
consideration to the orders, rules, regulations, actions, recommendations and 
requests of such department or agency and shall be consistent therewith. 
Blackouts, radio silences and evacuations shall be carried out only in such 
areas, at such times, and for such periods as shall be designated by air-raid 
warnings or orders with respect thereto issued by the United States army, or 
its duly designated agency, and only under such conditions and in such manner 
as shall be consistent with such warning or order, and practice blackouts shall 
be held only when and as authorized by the United States army or its duly 
designated agency. (1943, c. 706, s. 5; 1959, c. 337, s. 6.) 


§ 147-33.6. Construction of Article. 


This Article shall be construed liberally to effectuate its purposes. (1948, c. 
IU6--S. 6: 1909. C. 337, 8. 6.) 


§8§ 147-33.7 through 147-33.11: Reserved for future codification pur- 


poses. 


ARTICLE 3B. 
North Carolina Housing Commission. 


§8§ 147-33.12 through 147-33.21: Repealed by Session Laws 1987, c. 
841, s. 5. | 


Cross References. — For the North Caro- 
lina Housing Trust and Oil Overcharge Act, see 
section 122E-1 et seq. 


ARTICLE 3C. 
Office of Juvenile Justice. 


§§ 147-33.30 through 147-33.71: Repealed by Session Laws 2000- 
137, s. l(a), effective July 20, 2000. 


Cross References. — For the Department Editor’s Note. — Repealed §§ 147-33.33, 
of Juvenile Justice and Delinquency Preven- 147-33.34, 147-33.40, 147-33.48, 147-33.49, 
tion, see § 143B-511 et seq. 147-33.52 to 147-33.54, 147-33.56 to 147-33.59, 
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147-33.68, and 147-33.69 had been reserved for 
future codification purposes. 
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§147-33.76 


§§ 147-33.72 through 147-33.74: Reserved for future codification 


purposes. 


ArtTICcLE 3D. 
Office of Information Technology Services. 


Part 1. Transfer and Organization of Office. 


§ 147-33.75. Transfer to the Office of the Governor. 


(a) The Office of Information Technology Services (“Office”) of the Depart- 
ment of Commerce and the Information Resource Management Commission — 
are hereby transferred to the Office of the Governor by a Type II transfer, as | 


defined in G.S. 143A-6. 


(b) The Governor has the authority, powers, and duties over the Office that 
are assigned to the Governor and the head of department pursuant to Article | 
1 of Chapter 143B of the General Statutes, G.S. 148A-6(b), and the Constitu- 
tion and other laws of this State. (1999-434, s. 9; 2000-174, s. 2.) | 


Editor’s Note. — Session Laws 2000-174, s. 
3, made this Article effective September 1, 
2000. 

Session Laws 2000-174, s. 1 repealed Part 16 
of Article 10 of Chapter 143B, § 143B-472.40 et 
seq. Session Laws 2000-174, s. 1(b) enacted a 
new Article 3D of Chapter 147. Historical cita- 
tions to the sections in the former Part 16 of 
Article 10 of Chapter 143B have been added to 
the corresponding sections in new Article 3D. 

The sections in Article 3D have been num- 
bered at the direction of the Revisor of Statutes, 
the section numbers in Session Laws 2000-174, 
s. 1(b) having been §§ 147-33.75 to 147-33.99. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 15.4(c), provides: 
“The Office of State Personnel, in conjunction 
with the Office of Information Technology Ser- 
vices, shall devise a mechanism for identifying, 
by specific industry-relevant categories, State 
information technology positions across all rel- 
evant classifications in State government em- 
ployment. The Office of State Personnel shall 
identify the results of market analyses compar- 


ing State information technology workers with 
private sector information technology workers. 
By January 1, 2002, the Office of State Person- 
nel shall report on the results of the market . 
analyses and its identification of State informa- — 
tion technology personnel to the Joint Select 
Committee on Information Technology and to 
the Chairs of the House of Representatives 
Appropriations Subcommittee on Information 
Technology and the Senate Appropriations 
Committee on Information Technology.” 

Session Laws 2001-424, s. 15.4(d), provides: 
“The Office of Information Technology Services 
shall accurately identify and present State 
agencies with detailed information on the cost 
of the ITS services for telecommunications data — 
and video services. The bill should clearly indi- 
cate the usage and the rate for the service.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” ” | 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


§ 147-33.76. Head of the Office of Information Technology 
Services; qualification and appointment of 
State Chief Information Officer. 


(a) The Office of Information Technology Services shall be managed and 
administered by the State Chief Information Officer. The State Chief Informa- 
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tion Officer shall be qualified by education and experience for the office and 

shall be appointed by the Governor after consultation with the Senate 

Committee on Information Technology and the House Committee on Technol- 

oBy ane jointly (or by similar committees designated by the rules of each 
ouse). 

(b) The Governor shall submit the name of the person to be appointed for 
review by the entities specified in subsection (a) of this section. 

(c) The salary of the State Chief Information Officer shall be set by the 
General Assembly in the Current Operations Appropriations Act. The State 
Chief Information Officer shall receive longevity pay on the same basis as is 
provided to employees of the State who are subject to the State Personnel Act. 
(1999-434, s. 10; 2000-174, s. 2.) 


§ 147-33.77. Office of Information Technology Services; or- 
ganization and operation. 


(a) The State Chief Information Officer may appoint a Chief Deputy 
Information Officer. The salary of the Chief Deputy Information Officer shall 
be set by the State Chief Information Officer. The State Chief Information 
Officer may appoint all employees, including legal counsel, necessary to carry 
out the powers and duties of the office. These employees shall be subject to the 
State Personnel Act. 

(b) All employees of the office shall be under the supervision, direction, and 
control of the State Chief Information Officer. Except as otherwise provided by 
this Article, the State Chief Information Officer may assign any function 
vested in the State Chief Information Officer or the Office of Information 
Technology Services to any subordinate officer or employee of the office. 

(c) The State Chief Information Officer may, subject to the provisions of G.S. 
147-64.7(b)(2), obtain the services of independent public accountants, qualified 
management consultants, and other professional persons or experts to carry 
out powers and duties of the office. 

(d) The State Chief Information Officer shall have legal custody of all books, 
papers, documents, and other records of the office. 

(e) The State Chief Information Officer shall be responsible for the prepa- 
ration of and the presentation of the office budget request, including all funds 
requested and all receipts expected for all elements of the budget. 

(f) The State Chief Information Officer may adopt regulations for the 
administration of the office, the conduct of employees of the office, the 
distribution and performance of business, the performance of the functions 
assigned to the State Chief Information Officer and the Office of Information 
Technology Services, and the custody, use, and preservation of the records, 
documents, and property pertaining to the business of the office. (1989, c. 239, 
s. 5; c. 770, s. 60; 1989 (Reg. Sess., 1990), c. 1024, s. 36; 1991 (Reg. Sess., 1992), 
c. 900, s. 14(g); c. 1030, s. 51.14; ; 1997-148, ss. 5, 6; 1999-347, s. 2; 1999-434, 
s. 27; 2000-174, s. 2.) 


§ 147-33.78. Information Resource Management Commis- 
sion. 


(a) Creation; Membership. — The Information Resource Management Com- 
mission is established and shall be located within the Office for organizational, 
budgetary, and administrative purposes. The Commission consists of the 
following members: 

(1) Four members of the Council of State, appointed by the Governor. 
(2) The Secretary of State. 
(3) The Secretary of Administration. 
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(4) The State Budget Officer. 

(5) Two members of the Governor’s cabinet, appointed by the Governor. 

(6) Two citizens of the State of North Carolina with a background in and 
familiarity with information systems or telecommunications, ap- 
pointed by the General Assembly upon the recommendation of the 
President Pro Tempore of the Senate in accordance with G.S. 120-121. 

(7) Two citizens of the State of North Carolina with a background in and 
familiarity with information systems or telecommunications, ap- 
pointed by the General Assembly upon the recommendation of the 
Speaker of the House of Representatives in accordance with G.S. 
120-121. 

(8) The Chair of the Information Technology Management Advisory 
Council. 

(9) The Chair of the Criminal Justice Information Network Governing 
Board. 

(10) The State Controller. 

(11) The Director of the Administrative Office of the Courts or the 
Director’s designee. 

(12) The President of The University of North Carolina or the President’s 
designee. 

(13) The President of the Community Colleges System Office or the 
President’s designee. 

(14) The Executive Director of the North Carolina League of Municipali- 
ties or the Executive Director’s designee, who shall be a nonvoting 
member. 

(15) The Executive Director of the North Carolina Association of County 
Commissioners or the Executive Director’s designee, who shall be a 
nonvoting member. 

(16) The State Chief Information Officer, who shall be a nonvoting 
member. , 

Members of the Commission shall not be employed by or serve on the board 
of directors or other corporate governing body of any information systems, 
computer hardware, computer software, or telecommunications vendor of 
goods and services to the State of North Carolina. | 

The initial appointed members of the Commission shall be the members 
appointed to the Information Resource Management Commission who are 
serving unexpired terms as of July 1, 2000, who shall serve for a period equal 
to the remainder of their current terms on the Information Resource Manage- 
ment Commission. Upon the expiration of the current terms of the appointed 
members, their successors shall be appointed for four-year terms, commencing 
July 1. Members of the Governor’s cabinet shall be disqualified from complet- 
ing a term of service on the Commission if they are no longer cabinet members. 
Members of the Council of State shall be disqualified from completing a term 
of service on the Commission if they are no longer members of the Council of 

tate. 

Vacancies in the four legislative appointments shall be filled as provided in 
G.S. 120-122. 

The Commission chair shall be elected in the first meeting of each calendar 
year from among the appointees of the Governor from the Council of State and 
shall serve a term of one year. The State Chief Information Officer shall be 
secretary to the Commission. 

No member of the Information Resource Management Commission shall 
vote on an action affecting solely his or her own State agency. 

F (b) Powers and Duties. — The Commission has the following powers and 
uties: 

(1) To develop, approve, and publish a statewide information technology 
strategy covering the current and following biennium that shall be 
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updated annually and shall be submitted to the General Assembly on 
the first day of each regular session. 

(2) To develop, approve, and sponsor statewide technology initiatives and 
to report on those initiatives in the annual update of the statewide 
information technology strategy. 

(3) To review and approve biennially the information technology plans of 
the executive agencies and the Administrative Office of the Courts. 
This review shall include plans for the procurement and use of 
personal computers and workstations. 

(4) To recommend to the Governor and the Office of State Budget and 
Management the relative priorities across executive agency and 
Administrative Office of the Courts information technology plans. 

(5) To issue certification of any State agency information technology 
project that requires or is expected to require the expenditure of funds 
in excess of five hundred thousand dollars ($500,000), whether the 
project is undertaken in a single phase or component or in multiple 
phases or components. The certification shall be issued when the 
Commission determines that the project complies with Commission 
policies, standards, and procedures. The Commission shall promptly 
report each certification to the Office of State Budget and Manage- 
ment, the Office of the State Controller, the Chairs of the Legislative 
Committees on Information Technology, and the Cochairs of the Joint 
Legislative Commission on Governmental Operations. No State 
agency, other than The University of North Carolina or any of its 
constituent institutions, shall allocate or expend funds in excess of 
five hundred thousand dollars ($500,000) on any information technol- 
ogy project without prior certification as required by this subsection. 
If an agency cannot determine whether a project or series of projects 
will require certification, the agency shall seek an opinion from the 
Commission. Upon review, the Commission may determine that a 
project is exempt from certification and shall advise the agency of its 
determination. 

(6) To establish a quality assurance policy for all agency information 
technology projects, information systems training programs, and 
information systems documentation. If at any time a certified agency 
information technology project is not in compliance with Commission 
policies, standards, or procedures, the Commission may suspend 
project certification and shall report the suspension to the Office of the 
State Controller, the Office of State Budget and Management, the 
Chairs of the Legislative Committees on Information Technology, and 
the Cochairs of the Joint Legislative Commission on Governmental 
Operations. Upon recommendation of the Commission, the Joint 
Legislative Commission on Governmental Operations may request 
the State Budget Office and the State Controller to take appropriate 
remedial action, up to and including the suspension of appropriations 
or the nonrelease of funds to the project. 

(7) To establish and enforce a quality review and expenditure review 
procedure for major agency information technology projects. 

(8) To review and approve expenditures from appropriations made to the 
Office of State Budget and Management for the purpose of creating a 
Computer Reserve Fund. 

(9) To develop and promote technical requirements for the fair and 

competitive procurement of information technology in cooperation 
with the Office of Information Technology Services where different 
information technology hardware, software, and networks operate 
together easily and reliably, while considering the cost-effectiveness of 
managing these assets. 
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(c) Meetings. — The Information Resources Management Commission shall 
adopt bylaws containing rules governing its meeting procedures. The Informa- 
tion Resources Management Commission shall meet at least monthly. (1983, c. 
267, s. 2; 1989, c. 239, s. 6; 1991 (Reg. Sess., 1992), c. 900, s. 14(a); c. 1030, s. 
51.14; 1996, 2nd Ex. Sess., c. 18, s. 23.3(b); 1997-148, ss. 2, 6; 1997-443, ss. 
18.17(a), 24(a); 1998-212, s. 16(a); 1999-347, ss. 3, 5; 1999-434, ss. 11, 18, 28; 
1999-456, s. 62; 2000-140, s. 93.1(1); 2000-174, s. 2; 2001-166, s. 1; 2001-424, s. 


12.2(b).) 


Cross References. — For provision regard- 
ing “useful life guidelines, see § 115C-529. 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.10), effective July 1, 2000, sub- 
stituted “Office of State Budget, Planning, and 


Session Laws 2001-166, s. 1, effective June 7, 
2001, substituted “Two citizens” for “One citi- 
zen” at the beginning of subdivisions (a)(6) and 
(a)(7); and substituted “four” for “two” preced- 
ing “legislative appointments” in the fourth 
paragraph of subsection (a). 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subdivi- 


b)(4), (5), (6 d (8). 
Management” for “Office of State Budget and sions (bX4), (5), (6) and (8) 


Planning” in subdivisions (b)(4), (b)(5), (b)(6), 
and (b)(8). 


§ 147-33.79. Information Resources Management Commis- 
sion staff. 


(a) There is established in the Office an independent staff for the Informa- 
tion Resources Management Commission. The staff shall consist of an execu- 
tive director and such other professional, administrative, technical, and 
clerical personnel as authorized by the General Assembly as may be necessary 
to assist the Commission in carrying out its powers and duties. 

(b) All independent staff shall be appointed, supervised, and directed by the 
Commission. The executive director shall be exempt from the provisions of 
Chapter 126 of the General Statutes, except for Articles 6 and 7 of Chapter 126 
of the General Statutes. All other staff personnel shall be subject to the 
provisions of Chapter 126 of the General Statutes. The independent staff shall 
not be subject to the supervision, direction, or control of the Office. 

(c) Except for the executive director, salaries and compensation of all staff 
personnel shall be fixed in the manner provided by law for fixing and 
regulating salaries and compensation by other State agencies. 

(d) Expenses of the Commission and the salaries of the independent staff 
shall be paid out of funds from receipts available to the Office of Information 
Technology Services as requested by the Commission. (1999-434, s. 24; 
2000-174, s. 2.) 


Part 2. General Powers and Duties. 


§ 147-33.80. Exempt agencies. 


Except as otherwise specifically provided by law, this Article shall not apply 
to the General Assembly, the Judicial Department, or The University of North 
Carolina and its constituent institutions. These agencies may elect to partic- 
ipate in the information technology programs, services, or contracts offered by 
the Office, including information technology procurement, in accordance with 
the statutes, policies, and rules of the Office. (1999-434, s. 10; 2000-174, s. 2.) 
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§ 147-33.81. Definitions. 
As used in this Article: 


(1) 


(2) 


(3) 


(4) 


(5) 
(6) 


“Distributed information technology assets” means hardware, soft- 
ware, and communications equipment not classified as traditional 
mainframe-based items, including personal computers, local area 
networks (LANs), servers, mobile computers, peripheral equipment, 
and other related hardware and software items. 

“Information technology” means electronic data processing goods and 
services, telecommunications goods and services, security goods and 
services, microprocessors, software, information processing, office 
systems, any services related to the foregoing, and consulting or other 
services for design or redesign of information technology supporting 
business processes. 

“Information technology enterprise management” means a method for 
managing distributed information technology assets from acquisition 
through retirement so that total ownership costs (purchase, opera- 
tion, maintenance, disposal, etc.) are minimized while maximum 
benefits are realized. 

“Information technology portfolio management” means a business- 
based approach for analyzing and ranking potential technology in- 
vestments and selecting those investments that are the most cost- 
effective in supporting the strategic business and program objectives 
of the agency. 

“Office” means the Office of Information Technology Services as estab- 
lished in this Article. 

“State agency” means any department, institution, commission, com- 
mittee, board, division, bureau, office, officer, or official of the State. 
The term does not include any State entity excluded from coverage 
under this Article by G.S. 147-33.80, unless otherwise expressly 
provided. (1999-434, s. 9; 2000-174, s. 2; 2001-424, s. 15.2(a).) 


Editor’s Note. — Session Laws 2001-424, 
ss. 15.4 (a) and (b), provide: 

“(a) The Office of the State Controller, the 
Office of State Budget and Management, and 
the Office of Information Technology Services 
shall adopt a common definition for computer 
networking costs. The definition shall include a 
specific and detailed list of the separate compo- 
nents that comprise overall networking costs. 
These agencies shall define a process to capture 
all such costs without redundancy. 

“(b) The Office of the State Controller, the 
Office of State Budget and Management, and 
the Office of Information Technology Services 
shall complete the definition by December 15, 
2001. By January 1, 2002, the agencies shall 
provide an interim report to the Joint Select 
Committee on Information Technology and to 


the Chairs of the House of Representatives 
Appropriations Subcommittee on Information 
Technology and the Senate Appropriations 
Committee on Information Technology on the 
process to capture networking costs, with a 
final report by May 1, 2002.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s. 15.2(a), effective September 26, 
2001, in subdivision (2), deleted “and” following 
“data processing goods and services” and in- 
serted “security goods and services,” and added 
subdivision (6). 


2001-424) “6. 36.5 “is “a 


§ 147-33.82. Powers and duties of the State Chief Informa- 
tion Officer and the Office of Information Tech- 


nology Services. 


(a) The Office of Information Technology Services shall: . : 
(1) Procure all information technology for State agencies, as provided in 


Part 4 of this Article. 
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(2) Submit for approval of the Information Resources Management Com- 
mission all rates and fees for common, shared State government-wide 
technology services provided by the Office. 

(3) Submit for approval of the Information Resources Management Com- 
mission recommended State government-wide, enterprise-level poli- 
cies for information technology. 

(4) Develop standards, procedures, and processes to implement policies 
approved by the Information Resources Management Commission. 

(5) Assure that State agencies implement and manage information tech- 
nology portfolio-based management of State information technology 
resources, in accordance with the direction set by the State Chief 
Information Officer. 

(6) Assure that State agencies implement and manage information tech- 
nology enterprise management efforts of State government, in accor- 
dance with the direction set by the State Chief Information Officer. 

(7) Provide recommendations to the Information Resources Management 
Commission for its biennial technology strategy and to develop State 
government-wide technology initiatives to be approved by the Infor- 
mation Resources Management Commission. 

(8) Develop a project management, quality assurance, and architectural 
review process that adheres to the Information Resources Manage- 
ment Commission’s certification program and portfolio-based man- 

- agement initiative. 

(9) Establish and utilize the Information Technology Management Advi- 
sory Council to consist of representatives from other State agencies to 
advise the Office on information technology business management 
and technology matters. 

(b) Notwithstanding any other provision of law, local governmental entities 
may use the information technology programs, services, or contracts offered by 
the Office, including information technology procurement, in accordance with 
the statutes, policies, and rules of the Office. For purposes of this subsection, 
“local governmental entities” includes local school administrative units, as 
defined in G.S. 115C-5, and community colleges. Local governmental entities 
are not required to comply with otherwise applicable competitive bidding 
requirements when using contracts established by the Office. Any other State 
entities may also use the information technology programs, services, or 
contracts offered by the Office, including information technology procurement, 
in accordance with the statutes, policies, and rules of the Office. 

(c) The State Chief Information Officer shall establish an enterprise-wide 
set of standards for information technology security to maximize the function- 
ality, security, and interoperability of the State’s distributed information 
technology assets, including communications and encryption technologies. As 
part of this function, the State Chief Information Officer shall review period- 
ically existing security standards and practices in place among the various 
State agencies to determine whether those standards and practices meet 
enterprise-wide security and encryption requirements. The State Chief Infor- 
mation Officer may assume the direct responsibility of providing for the 
information technology security of any State agency that fails to adhere to 
security standards adopted pursuant to this section. Any actions taken by the 
State Chief Information Officer under this subsection shall be reported to the 
Information Resources Management Commission at its next scheduled meet- 
ing. 

(d) Notwithstanding G.S. 143-48.3 or any other provision of law, and except 
as otherwise provided by this subsection, all information technology security 
purchased using State funds, or for use by a State agency or in a State facility, 
shall be subject to approval by the State Chief Information Officer in accor- 
dance with security standards adopted under this section. 
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(1) If the legislative branch, the judicial branch, The University of North 
Carolina and its constituent institutions, local school administrative 
units as defined by G.S. 115C-5, or the North Carolina Community 
Colleges System develop their own security standards, taking into 
consideration the mission and functions of that entity, that are 
comparable to or exceed those set by the State Chief Information 
Officer under this section, then these entities may elect to be governed 
by their own respective security standards, and approval of the State 
Chief Information Officer shall not be required before the purchase of 
information technology security. The State Chief Information Officer 
shall consult with the legislative branch, the judicial branch, The 
University of North Carolina and. its constituent: institutions, local 
school administrative units, and the North Carolina Community 
Colleges System in reviewing the security standards adopted by those 
entities. 

(2) Ifthe State Chief Information Officer certifies that a State agency has 
developed security standards that meet or exceed those set under this 
section, then the agency may elect to be governed by its own security 
standards, and approval of the State Chief Information Officer shall 
not be required before the purchase of information technology secu- 
rity. This certification by the State Chief Information Officer is subject 
to annual renewal and may be revoked by the State Chief Information 
Officer at any time that a State agency’s standards no longer exceed 
those set under this section. | 

(e) The State Chief Information Officer shall submit the enterprise-wide set 
of standards for the State’s information technology security to the Information 
Resources Management Commission for approval. The Information Resources 
Management Commission shall report approval of the standards to the Joint 
Legislative Commission on Governmental Operations prior to implementation 
of the standards. The State Chief Information Officer shall review and revise 
the standards at least annually, and the revisions shall be subject to approval 
by the Information Resources Management Commission, with the Commission 
reporting to the Joint Legislative Commission on Governmental Operations on 
the revisions. 

(f) The head of each State agency shall cooperate with the State Chief 
Information Officer in the discharge of his or her duties by: 

(1) Providing the full details of the agency’s information technology and 
operational requirements. 

(2) Providing comprehensive information concerning the information 
technology security employed to protect the agency’s information 
technology. 

(3) Forecasting the parameters of the agency’s projected future informa- 
tion technology security needs and capabilities. 

(4) Designating an agency liaison in the information technology area to 
coordinate with the State Chief Information Officer. 

The information provided by State agencies to the State Chief Information 
Officer under this subsection is protected from public disclosure pursuant to 
G.S. 182-6.1(c). (1999-434, s. 10; 2000-174, s. 2; 2001-424, s. 15.2(b).) 


Editor’s Note. — Session Laws 2001-424, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2001-424, s. 15.2(b), effective September 26, 
‘Current Operations and Capital Improve- 2001, inserted “State Chief Information Officer 
ments Appropriations Act of 2001’.” and the” in the section catchline and added 

Session Laws 2001-424, s. 36.5 is a _— subsections (c) through (f). 
severability clause. 
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§ 147-33.83. Information resources centers and services. 


(a) With respect to all executive departments and agencies of State govern- 
ment, except the Department of Justice if they do not elect at their option to 
participate, the Office of Information Technology Services shall have all of the 
following powers and duties: 

(1) To establish and operate information resource centers and services to 
serve two or more departments on a cost-sharing basis, if the 
Information Resources Management Commission decides it is advis- 
able from the standpoint of efficiency and economy to establish these 
centers and services. 

(2) With the approval of the Information Resources Management Com- 
mission, to charge each department for which services are performed 
its proportionate part of the cost of maintaining and operating the 
shared centers and services. é 

(3) With the approval of the Information Resources Management Com- 
mission, to require any department served to transfer to the Office 
ownership, custody, or control of information processing equipment, 
supplies, and positions required by the shared centers and services. 

(4) With the approval of the Information Resources Management Com- 
mission, to adopt reasonable rules for the efficient and economical 
management and operation of the shared centers, services, and the 
integrated State telecommunications network. 

(5) With the approval of the Information Resources Management Com- 
mission, to adopt plans, policies, procedures, and rules for the acqui- 
sition, management, and use of information technology resources in 
the departments affected by this section to facilitate more efficient 
and economic use of information technology in these departments. 

(6) To develop and promote training programs to efficiently implement, 
use, and manage information technology resources. 

(7) To provide cities, counties, and other local governmental units with 
access to the Office of Information Technology Services, information 
resource centers and services as authorized in this section for State 
agencies. Access shall be provided on the same cost basis that applies 
to State agencies. 

(b) No data of a confidential nature, as defined in the General Statutes or 
federal law, may be entered into or processed through any cost-sharing 
information resource center or network established under this section until 
safeguards for the data’s security satisfactory to the department head and the 
State Chief Information Officer have been designed and installed and are fully 
operational. Nothing in this section may be construed to prescribe what 
programs to satisfy a department’s objectives are to be undertaken, nor to 
remove from the control and administration of the departments the responsi- 
bility for program efforts, regardless whether these efforts are specifically 
required by statute or are administered under the general program authority 
and responsibility of the department. This section does not affect the provi- 
sions of G.S. 147-64.6, 147-64.7, or 147-33.91. Notwithstanding any other 
provision of law, the Office of Information Technology Services shall provide 
information technology services on a cost-sharing basis to the General Assem- 
bly and its agencies as requested by the Legislative Services Commission. 
(1989, c. 239, s. 5; c. 770, s. 60; 1989 (Reg. Sess., 1990), c. 1024, s. 36; 1991 (Reg. 
Sess., 1992), c. 900, s. 14(g); c. 1030, s. 51.14; 1997-148, ss. 5, 6; 1999-347, s. 2; 
1999-434, s. 27; 2000-174, s. 2.) 
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§ 147-33.84. Deviations authorized for Department of Rev- 
enue. 


(a) The Department of Revenue is authorized to deviate from any provision 
in G.S. 147-33.83(a) that requires departments or agencies to consolidate 
information processing functions on equipment owned, controlled, or under 
custody of the Office of Information Technology Services. All deviations 
pursuant to this section shall be reported in writing within 15 days by the 
Department of Revenue to the Information Resources Management Commis- 
sion and shall be consistent with available funding. 

(b) The Department of Revenue is authorized to adopt and shall adopt 
plans, policies, procedures, requirements, and rules for the acquisition, man- 
agement, and use of information processing equipment, information process- 
ing programs, data communications capabilities, and information systems 
personnel in the Department of Revenue. If the plans, policies, procedures, 
requirements, rules, or standards adopted by the Department of Revenue 
deviate from the policies, procedures, or guidelines adopted by the Office of 
Information Technology Services or the Information Resources Management 
Commission, those deviations shall be allowed and shall be reported in writing 
within 15 days by the Department of Revenue to the Information Resources 
Management Commission. The Department of Revenue and the Office of 
Information Technology Services shall develop data communications capabil- 
ities between the two computer centers utilizing the North Carolina Integrated 
Network, subject to a security review by the Secretary of Revenue. 

(c) The Department of Revenue shall prepare a plan to allow for substantial 
recovery and operation of major, critical computer applications. The plan shall 
include the names of the computer programs, databases, and data communi- 
cations capabilities, identify the maximum amount of outage that can occur 
prior to the initiation of the plan and resumption of operation. The plan shall 
be consistent with commonly accepted practices for disaster recovery in the 
information processing industry. The plan shall be tested as soon as practical, 
but not later than six months, after the establishment of the Department of 
Revenue information processing capability. (1989, c. 239, s. 5; c. 770, s. 60; 1989 
(Reg. Sess., 1990), c. 1024, s. 36; 1991 (Reg. Sess., 1992), c. 900, s. 14(g); c. 1030, 
s. 51.14; 1997-148, ss. 5, 6; 1999-347, s. 2; 1999-434, s. 27; 2000-174, s. 2.) 


§ 147-33.85. Information technology portfolio-based man- 
agement. 


(a) The purposes of information technology portfolio-based management are 
to: 
(1) Ensure agencies link agency information technology investments with 
business plans. 
(2) Facilitate risk assessment of information technology projects and 
- investments. 
(3) Ensure agencies justify information technology investments on the 
basis of sound business cases. 
(4) Ensure agencies facilitate development and review of information 
~. technology performance related to business operations. 
(5) Identify projects that can cross agency and program lines in order to 
leverage resources. 
(6) Assist in State government-wide planning for common, shared infor- 
mation technology infrastructure. 
(b) The Office shall coordinate with the Office of State Budget and Manage- 
ment to integrate agency strategic and business planning, technology planning 
and budgeting, and project expenditure processes into the Office’s information 
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technology portfolio-based management. The Office shall provide recommen- 
dations for agency annual budget requests for information technology invest- 
ments, projects, and initiatives to the Office of State Budget and Management. 

(c) In cooperation with State agencies, the Office shall conduct and maintain 
a continuous inventory of each State agency’s current and planned invest- 
ments in information technology, a compilation of information about these 
assets, and the total life cycle costs of these assets. In implementing the 
provisions of this subsection, the Office shall submit State government-wide 
policies for review and approval to the Information Resources Management 
Commission. The Office shall consult with the Office of the State Controller to* 
establish and implement the State government-wide information technology 
inventory. The Office shall develop and implement State government-wide 
standards, processes, and procedures for the required inventory and for the 
management of the State government-wide information technology portfolio. 
State agencies shall participate in the information technology portfolio man- 
agement and shall comply with the standards and processes established by the 
Office in accordance with this subsection. The provisions of this subsection 
shall not relieve any department, institution, or agency of the State govern- 
ment from accountability for equipment, materials, supplies, and tangible and 
intangible personal property under its control. 

(d) No State agency information technology project shall proceed without 
the prior certification by the Information Resources Management Commission 
of the project. The Information Resources Management Commission may 
establish thresholds at an agency level based on project cost, potential project 
risk, or agency size and budget. (1999-434, s. 10; 2000-140, ss. 93.1G), (k); 
2000-174, s. 2; 2001-424, s. 12.2(c); 2001-487, s. 34.) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 


Session Laws 2001-424, s. 12.2(c), effective 
July 1, 2001, substituted “Office of State Bud- 


‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, ss. 93.1G) and 93.1(k), effective July 
1, 2000, substituted “Office of State Budget, 
Planning, and Management” for “Office of State 


get and Management” for “Office of State Bud- 
get, Planning, and Management” in two places 
in subsection (b). 

Session Laws 2001-487, s. 34, effective De- 
cember 16, 2001, deleted “and the Office of 
State Budget, Planning, and Management” pre- 
ceding “to integrate” in the first sentence in 
subsection (b). 


Budget and Management” and for “Office of 
State Planning” in the first sentence of subsec- 
tion (b). 


§ 147-33.86. Enterprise management of information tech- 
nology assets. 


(a) The purpose of enterprise management is to create a plan and imple- 
ment a State government-wide approach for managing distributed information 
technology assets to minimize total life-cycle costs of assets, defined as total 
ownership costs from acquisition through retirement, while realizing maxi- 
mum benefits for transacting the State’s business and delivering services to its 
citizens. 

(b) With input and recommendations from State agencies, the Office shall 
develop a plan for the State government-wide management of distributed 
information technology assets. The plan shall prescribe the State government- 
wide infrastructure and services for managing these assets. The plan shall be 
See to the Information Resources Management Commission for ap- 
proval. 
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(c) Upon receiving approval by the Information Resources Management 
Commission, the Office shall ensure agency implementation of the plan, 
including the development of appropriate standards, processes, and proce- 
dures. The implementation effort shall follow Information Resources Manage- 
ment Commission project-reporting policies. State agencies must participate 
in the enterprise management of information technology assets and must 
comply with the standards and processes of the Office. (1999-434, s. 10; 
2000-174, s. 2.) 


§ 147-33.87. Financial reporting and accountability for 
information technology investments and ex- 
penditures. 


The Office of Information Technology Services, the Office of State Budget and 
Management, and the Office of the State Controller shall jointly develop a 
system for budgeting and accounting of expenditures for information technol-. 
ogy operations, services, projects, infrastructure, and assets. The system shall 
include hardware, software, personnel, training, contractual services, and 
other items relevant to information technology, and the sources of funding for 
each. This system must integrate seamlessly with the enterprise portfolio 
management system. Annual reports regarding information technology shall 
be coordinated by the Office with the Office of State Budget and Management 
and the Office of the State Controller, and submitted to the Governor, General 
Assembly, and the Information Resources Management Commission on or 
before October 1 of each year. (1999-434, s. 10; 2000-140, s. 93.14); 2000-174, 
s. 2; 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 


stituted “Office of State Budget, Planning, and 
Management” for “Office of State Budget and 
Management.” 


ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(i), effective July 1, 2000, sub- 


Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in two places. 


§ 147-33.88. Information technology reports. 


(a) The Office shall develop an annual budget for review and approval by the 
Information Resources Management Commission prior to April 1 of each year. 
A copy of the approved budget shall be submitted to the Joint Select Committee 
on Information Technology and the Fiscal Research Division. 

(b) The Office shall report to the Joint Select Committee on Information 
Technology and the Fiscal Research Division on the Office’s Internal Service 
Fund on a quarterly basis, no later than the first day of the second month 
following the end of the quarter. The report shall include current cash 
balances, line-item detail on expenditures from the previous quarter, and 
anticipated expenditures for the upcoming quarter, projected year-end bal- 
ance, and the status report on personnel position changes including new 
positions created and existing positions eliminated. The Office spending 
reports shall comply with the State Accounting System object codes. (1999-434, 
s. 10; 2000-174, s. 2.) 


§§ 147-33.89, 147-33.90: Reserved for future codification purposes. 
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Part 3. Telecommunications Services. 


§ 147-33.91. Telecommunications services; duties of State 
Chief Information Officer with respect to State 
agencies. 


With respect to State agencies, the State Chief Information Officer shall 
exercise general coordinating authority for all telecommunications matters 
relating to the internal management and operations of those agencies. In 
discharging that responsibility, the State Chief Information Officer may in 
cooperation with affected State agency heads, do such of the following things as 
the State Chief Information Officer deems necessary and advisable: 

(1) Provide for the establishment, management, and operation, through 
either State ownership or commercial leasing, of the following sys- 
tems and services as they affect the internal management and 
operation of State agencies: 

a. Central telephone systems and telephone networks; 

. Teleprocessing systems; 

Teletype and facsimile services; 

. Satellite services; 

. Closed-circuit TV systems; 

Two-way radio systems; 

. Microwave systems; and 

. Related systems based on telecommunication technologies. 

(2) With the approval of the Information Resources Management Com- 
mission, coordinate the development of cost-sharing systems for 
respective user agencies for their proportionate parts of the cost of 
maintenance and operation of the systems and services listed in 
subdivision (1) of this section. 

(3) Assist in the development of coordinated telecommunications services 
or systems within and among all State agencies and recommend, 
where appropriate, cooperative utilization of telecommunication facil- 
ities by aggregating users. 

(4) Perform traffic analysis and engineering for all telecommunications 
services and systems listed in subdivision (1) of this subsection. 

(5) Pursuant to G.S. 143-49, establish telecommunications specifications 
and designs so as to promote and support compatibility of the systems 
within State agencies. 

(6) Pursuant to G.S. 143-49 and G.S. 143-50, coordinate the review of 
requests by State agencies for the procurement of telecommunications 
systems or services. 

(7) Pursuant to G.S. 143-341 and Chapter 146 of the General Statutes, 
coordinate the review of requests by State agencies for State govern- 
ment property acquisition, disposition, or construction for telecommu- 
nications systems requirements. 

(8) Provide a periodic inventory of telecommunications costs, facilities, 
systems, and personnel within State agencies. 

(9) Promote, coordinate, and assist in the design and engineering of 
emergency telecommunications systems, including, but not limited to, 
the 911 emergency telephone number program, Emergency Medical 
Services, and other emergency telecommunications services. 

(10) Perform frequency coordination and management for State agencies 
-and local governments, including all public safety radio service 
frequencies, in accordance with the rules and regulations of the 
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Federal Communications Commission or any successor federal 
agency. 

(11) Advise all State agencies on telecommunications management plan- 
ning and related matters and provide through the State Personnel 
Training Center or the Office of Information Technology Services 
training to users within State agencies in telecommunications tech- 
nology and systems. 

(12) Assist and coordinate the development of policies and long-range 
plans, consistent with the protection of citizens’ rights to privacy and 
access to information, for the acquisition and use of telecommunica- 
tions systems, and base such policies and plans on current informa- 
tion about State telecommunications activities in relation to the full 
range of emerging technologies. 

(13) Work cooperatively with the North Carolina Agency for Public 
‘Telecommunications in furthering the purpose of this section. 

The provisions of this section shall not apply to the Criminal Information 
Division of the Department of Justice or to the Judicial Information System in 
the Judicial Department. (1985 (Reg. Sess., 1986), c. 1024, s. 1; 1987, c. 738, s. 
59(a)(2); 1989, c. 239, s. 4; 1989 (Reg. Sess., 1990), c. 1024, s. 37; 1991, c. 542, 
s. 14; 1993, c. 512, s. 2; 1993 (Reg. Sess., 1994), c. 777, s. 1(a); 1997-148, ss. 3, 
6; 1999-347, s. 4; 1999-434, s. 29; 2000-174, s. 2.) 


§ 147-33.92. Telecommunications services for local gov- 
ernmental units and other entities. 


(a) The State Chief Information Officer shall provide cities, counties, and 
other local governmental units with access to a central telecommunications 
system or service established under G.S. 147-33.91 for State agencies. Access 
shall be provided on the same cost basis that applies to State agencies. 

(b) The State Chief Information Officer shall establish switched broadband 
telecommunications services and permit in addition to State agencies, cities, 
counties, and other local government units, the following organizations and 
entities to share on a not-for-profit basis: 

(1) Nonprofit educational institutions. 

(2) MCNC. 

(3) Research affiliates of MCNC for use only in connection with research 
activities sponsored or funded, in whole or in part, by MCNC, if such 
research activities relate to health care or education in North Caro- 
lina. 

(4) Agencies of the United States government operating in North Carolina 
for use only in connection with activities that relate to health care or 
education in North Carolina. 

(5) Hospitals, clinics, and other health care facilities for use only in 
connection with activities that relate to health care or education in 
North Carolina. 

Provided, however, that sharing of the switched broadband telecommunica- 
tions services by State agencies with entities or organizations in the categories 
set forth in this subsection shall not cause the State, the Office of Information 
Technology Services, or the MCNC to be classified as a public utility as that 
term is defined in G.S. 62-3(23)a.6. Nor shall the State, the Office of Informa- 
tion Technology Services, or the MCNC engage in any activities that may cause 
those entities to be classified as a common carrier as that term is defined in the 
Communications Act of 1934, 47 U.S.C. § 153(h). Provided further, authority 
to share the switched broadband telecommunications services with the non- 
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State agencies set forth in subdivisions (1) through (5) of this subsection shall 
terminate one year from the effective date of a tariff that makes the broadband 
services available to any customer. (1985 (Reg. Sess., 1986), c. 1024, s. 1; 1987, 
c. 738, s. 59(a)(2); 1989, c. 239, s. 4; 1989 (Reg. Sess., 1990), c. 1024, s. 37; 1991, 
c. 542, s. 14; 1993, c. 512, s. 2; 1993 (Reg. Sess., 1994), c. 777, s. 1(a); 1997-148, 
ss. 3, 6; 1999-347, s. 4; 1999-434, s. 29; 2000-174, s. 2.) 


§ 147-33.93. Fees; dispute resolution panel. 


In addition to the powers granted pursuant to Article 6B of this Chapter or 
by any other provision of law, the Office of Information Technology Services 
may go before a panel consisting of the State Auditor, the State Controller, and 
the State Budget Officer, or their designees, to resolve disputes concerning 
services, fees, and charges incurred by State government agencies receiving 
information technology services from the Office. The State Auditor shall adopt 
rules for the dispute resolution process pursuant to G.S. 147-64.9. The 
decisions of the panel shall be final in the settlement of all fee disputes that 
come before it. (2001-142, s. 1.) 


Editor’s Note. — Session Laws 2001-142, s. 
3, made this section effective May 31, 2001. 


§ 147-33.94: Reserved for future codification purposes. 
Part 4. Procurement of Information Technology. 


§ 147-33.95. Procurement of information technology. 


(a) Notwithstanding any other provision of law, the Office of Information 
Technology Services shall procure all information technology for State agen- 
cies. For purposes of this section, agency means any department, institution, 
commission, committee, board, division, bureau, office, officer, or official of the 
State, unless specifically exempted in this Article. The Office shall integrate 
technological review, cost analysis, and procurement for all information 
technology needs of those State agencies in order to make procurement and 
implementation of technology more responsive, efficient, and cost-effective. All 
contract information shall be made a matter of public record after the award of 
contract. Provided, that trade secrets, test data, similar proprietary informa- 
tion, and security information protected under G.S. 132-6.1(c) may remain 
confidential. 

(b) The Office shall have the authority and responsibility, subject to the 
provisions of this Part, to: 

(1) Purchase or to contract for, by suitable means in conformity with G.S. 
143-135.9, all information technology in the State government, or any 
of its departments, institutions, or agencies covered by this Part, or to 
authorize any department, institution, or agency covered by this Part 
to purchase or contract for such information technology. 

(2) Establish processes, specifications, and standards which shall apply to 
all information technology to be purchased, licensed, or leased in the 
State government or any of its departments, institutions, or agencies 
covered by this Part. 

(3) Comply with the State government-wide technical architecture, as 
required by the Information Resources Management Commission. 
(1999-434, s. 10; 2000-174, s. 2.) 


574 


§147-33.96 ART. 3D. OFFICE OF INFORMATION TECHNOLOGY SVS §147-33.98 


Cross References. — As to purchase of 
information technology goods and services, see 
§ 143-129.8. 


§ 147-33.96. Restriction on State agency contractual au- 
thority with regard to information technology; 
local governments. 


(a) All State agencies covered by this Part shall use contracts for informa- 
tion technology acquired by the Office for any information technology required 
by the State agency that is provided by these contracts. Notwithstanding any 
other statute, the authority of State agencies to procure or obtain information 
technology shall be subject to compliance with the provisions of this Part. The 
Office shall have the authority to exercise the authority of State agencies to 
procure or obtain information technology as otherwise provided by statute. 

(b) Local governmental entities are not required to comply with otherwise 
applicable competitive bidding requirements when using contracts offered by 
the Office. (1999-434, s. 10; 2000-174, s. 210-241.) 


§ 147-33.97. Information technology procurement policy; 
reporting requirements. 


(a) Policy. — In order to further the policy of the State to encourage and 
promote the use of small, minority, physically handicapped, and women 
contractors in State purchasing of goods and services, all State agencies 
covered by this Part shall cooperate with the Office in efforts to encourage the 
use of small, minority, physically handicapped, and women contractors in 
achieving the purpose of this Part, which is to provide for the effective and 
economical acquisition, management, and disposition of information technol- 
ogy. 

(b) Reporting. — Every State agency that makes a direct purchase of 
information technology using the services of the Office shall report directly to 
the Department of Administration all information required by G.S. 148-48(b). 

(c) The Department of Administration shall collect and compile the data 
described in this section and report it annually to the Office. (1999-434, s. 10; 
2000-174, s. 2.) 


§ 147-33.98. Unauthorized use of public purchase or con- 
tract procedures for private benefit prohib- 
ited. 


(a) It shall be unlawful for any person, by the use of the powers, policies, or 
procedures described in this Part or established hereunder, to purchase, 
attempt to purchase, procure, or attempt to procure any property or services 
for private use or benefit. 

(b) This prohibition shall not apply if: 

_ (1) The department, institution, or agency through which the property or 
services are procured had theretofore established policies and proce- 
dures permitting such purchases or procurement by a class or classes 
of persons in order to provide for the mutual benefit of such persons 
and the department, institution, or agency involved, or the public 
benefit or convenience; and 

(2) Such policies and procedures, including any reimbursement policies, 
are complied with by the person permitted thereunder to use the 
purchasing or procurement procedures described in this Part or 
established thereunder. 
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(c) Any violation of this section is a Class 1 misdemeanor. (1999-434, s. 10: 
2000-174, s. 2.) 


§ 147-33.99. Financial interest of officers in sources of 
supply; acceptance of bribes. 


Neither the State Chief Information Officer nor the Chief Deputy State 
Information Officer shall be financially interested, or have any personal 
beneficial interest, either directly or indirectly, in the purchase of, or contract 
for, any information technology, nor in any firm, corporation, partnership, or 
association furnishing any information technology to the State government, or 
any of its departments, institutions, or agencies, nor shall either of these 
persons or any other Office employee accept or receive, directly or indirectly, 
from any person, firm, or corporation to whom any contract may be awarded, 
by rebate, gifts, or otherwise, any money or anything of value whatsoever, or 
any promise, obligation, or contract for future reward or compensation. 
Violation of this section is a Class F felony, and any person found guilty of a 
violation of this section shall, upon conviction, be removed from State office or 
employment. (1999-434, s. 10; 2000-174, s. 2.) 


§ 147-33.100. Certification that information technology 
bid submitted without collusion. 


The Office shall require bidders to certify that each bid on information 
technology contracts overseen by the Office is submitted competitively and 
without collusion. False certification is a Class I felony. (1999-434, s. 10; 
2000-174, s. 2.) 


§ 147-33.101. Board of Awards review. 


(a) When the dollar value of a contract for the procurement of information 
technology equipment, materials, and supplies exceeds the benchmark estab- 
lished by the Chief State Information Officer, the contract shall be reviewed by 
the Board of Awards pursuant to G.S. 143-52.1 prior to the contract being 
awarded. 

(b) Prior to submission of any contract for review by the Board of Awards 
pursuant to this section for any contract for information technology being 
acquired for the benefit of the Office and not on behalf of any other State 
agency, the Director of the Budget shall review and approve the procurement 
to ensure compliance with the established processes, specifications, and 
standards applicable to all information technology purchased, licensed, or 
leased in State government, including established procurement processes, and 
compliance with the State government-wide technical architecture as estab- 
lished by the Information Resources Management Commission. (1999-434, s. 
10; 2000-174, s. 2) 


§ 147-33.102. Penalty for violations; costs. 


Any employee or official of the State who violates this Part shall be liable to 
the State to repay any amount expended in violation of this Part, together with 
any court costs. (1999-434, s. 10; 2000-174, s. 2.) 


§ 147-33.103. Attorney General contract assistance; rule- 
making authority. 


(a) At the request of the State Chief Information Officer, the Attorney 
Sc shall provide legal advice and services necessary to implement this 
art. 
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(b) The State Chief Information Officer is authorized to adopt rules deemed 


Bie ioe to implement the provisions of this Part. (1999-434, s. 10; 2000-174, 
Bd. 


ARTICLE 4. 
Secretary of State. 


§ 147-34. Office and office hours. 


The Secretary of State shall attend at his office, in the City of Raleigh, 
between the hours of 10 o’clock A.M. and three o’clock P.M., on every day of the 
year, Sundays and legal holidays excepted. (1868-9, c. 270, s. 44; 1870-1, c. 111; 
Goes, 3009; Rev. s. 5344; C.S., s1'7652:) 


§ 147-35. Salary of Secretary of State. 


The salary of the Secretary of State shall be set by the General Assembly in 
the Current Operations Appropriations Act. In addition to the salary set by the 
General Assembly in the Current Operations Appropriations Act, longevity pay 
shall be paid on the same basis as is provided to employees of the State who are 
subject to the State Personnel Act. (1879, c. 240, s. 6; 1881, p. 632, res.; Code, 
8.3124; Rev., s. 2741; 1907, c. 994; 1919, c. 247, s. 2; C.S.,°s. 3863; Ex. Sess. 
Poe0yera9) 8°45°1921, °c. 1115's! 1; 1931, c. 277; 1933, c. 46; 1935, ¢: 304; 1941, 
eee eC aOat: £949, Co 1278: 1953) c. Ts) 2/1957, c. 1; 1963) ¢. 1178, 5. 1; 
Pero, LAs). 8. L. 1909, c. 1214, §,.1° 1971)'¢ (912: sole Ove, c..7 78. s. 
Talo, 2nd pess., c.983, s: 14; 1977, c. 802, s. 42.7; 1983, c. 761, s, 212: 1983 
(Reg. Sess., 1984), c. 1034, s. 164; 1987, c. 738, s. 32(b).) 


§ 147-36. Duties of Secretary of State. 


It is the duty of the Secretary of State: 

(1) To perform such duties as may then be devolved upon the Secretary by 
resolution of the two houses of the General Assembly or either of 
them; 

(2) To attend the Governor, whenever required by the Governor, for the 
purpose of receiving documents which have passed the great seal; 

(3) To receive and keep all conveyances and mortgages belonging to the 
State; 

(4) To distribute annually the statutes and the legislative journals; 

(5) To distribute the acts of Congress received at the Secretary’s office in 
the manner prescribed for the statutes of the State; 

(6) To keep a receipt book, in which the Secretary shall take from every 
person to whom a grant shall be delivered, a receipt for the same; but 
may inclose grants by mail in a registered letter at the expense of the 
grantee, unless otherwise directed, first entering the same upon the 
receipt book; 

(7) To issue charters and all necessary certificates for the incorporation, 
domestication, suspension, reinstatement, cancellation and dissolu- 
tion of corporations as may be required by the corporation laws of the 
State and maintain a record thereof; 

(8) To issue certificates of registration of trademarks, labels and designs 
as may be required by law and maintain a record thereof; 

(9) To maintain a Division of Publications to compile data on the State’s 
several governmental agencies and for legislative reference; 
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(10) To receive, enroll and safely preserve the Constitution of the State 
and all amendments thereto; 

(11) To serve as a member of such boards and commissions as the 
Constitution and laws of the State may designate; 

(12) To administer the Securities Law of the State, regulating the issu- 
ance and sale of securities, as is now or may be directed; 

(13) To receive and keep all oaths of public officials required by law to be 
filed in the Secretary’s office, and as Secretary of State, is fully 
empowered to administer official oaths to any public official of whom 
an oath is required; | 

(14) To receive and maintain a journal of all appointments made to any 
State board, agency, commission, council or authority which is filed in 
the office of the Secretary of State; 

(15) To regulate the solicitation of contributions pursuant to Chapter 
131F of the General Statutes; and 

(16) To apply for and accept grants from the federal government and its 
agencies and from any foundation, corporation, association, or indi- 
vidual in order to effectuate the purposes of the Nonprofit Corporation 
Act, Chapter 55A of the General Statutes, and to further aid in the 
operation and development of nonprofit corporations. The Secretary 
shall comply with the terms, conditions, and limitations of grants 
applied for and accepted and shall expend grant funds pursuant to 
Article 1 of Chapter 143 of the General Statutes, The Executive 
Budget Act. (1868-9, c. 270, s. 45; 1881, c. 63; Code, s. 3340; Rev., s. 
5345; C.S., s. 7654; 1941, c. 379, s. 6; 1948, cc. 480, 543; 1967, c. 691, 
s. 25301978, c. 13879% sé A9952 ic e207 sp 95599982212 aster acy: 


1999-316, s. 1.) 


Editor’s Note. — Session Laws 1995, c. 20, 
s. 17, provided that sections 1 through 16 of 
that act would become effective only if the 
constitutional amendments proposed by Ses- 
sion Laws 1995, c. 5, ss. 1-2 were approved as 
provided by Session Laws 1995, c. 5, ss. 3-4, 
and if so approved, sections 1 through 16 would 
become effective with respect to bills and joint 
resolutions passed in either house of the Gen- 
eral Assembly on or after January 1, 1997. 

Those constitutional amendments were ap- 
proved by the voters at the November 1996 
election, and certification of the approval was 
provided to the Secretary of State on November 
26, 1996. 

Session Laws 2000-67, s. 24B.1, provides: “Of 
the funds appropriated in this act to the De- 
partment of the Secretary of State for the 
2000-2001 fiscal year, the Department may use 
up to the sum of eight hundred sixty-eight 
thousand six hundred sixty-four dollars 
($868,664) in recurring funds and one million 
eight hundred ninty-one thousand four dollars 
($1,891,004) in nonrecurring funds for person- 
nel, start-up expenses, and operating costs nec- 
essary for the implementation of Senate Bill 
1305, 1999 General Assembly, if it becomes law. 
Prior to using any of these funds or establishing 
any of the 41 positons authorized by the Gen- 
eral Assembly, the Department shall present its 


plan for implementing Senate Bill 1305, 1999 
General Assembly, to the Joint Legislative 
Commission on Governmental Operations, the 
Chairs of the Senate and House Appropriations 
Subcommittees on General Government, and 
the Joint Select Committee on Information 
Technology. The Department shall maintain 
monthly reports on UCC filings and, on a quar- 
terly basis, submit the reports to the House and 
Senate Appropriations Subcommittees on Gen- 
eral Government and the Fiscal Research Divi- 
sion. The reports shall inlcude: the number of 
filings, the time required to process the filings, 
the filings per employee ratio, and the actual 
and projected revenue from filing fees.” Senate 
Bill 13805, 1999 General Assembly, was enacted 
into law as Session Laws 2000-169. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: :“Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 
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§ 147-36.1. Deputy Secretary of State. 


The duly classified Deputy Secretary of State as reflected by the records of 
the State Department of Personnel, appointed by the Secretary of State to aid 
him in the discharge of his duties, shall have the authority to perform all acts 
and duties of the office in the absence of his chief, or in the case of his inability 
to act, or under his direction. In exercising such authority, certificates relating 
to documents and other filings, shall be issued in the name of the Secretary of 
State, printed, typed, stamped or facsimile signature, and signed by the 
Deputy Secretary of State. 

Employees in the office of the Secretary of State designated as deputy or 
director of specific divisions in the Department, are empowered to issue 
certificates relating to documents and other filings within the scope of their 
division. In exercising such authority the certificates shall be issued in the 
name of the Secretary of State, printed, typed, stamped or facsimile signature, 
and signed by the deputy or director indicating his approved title. Provided, 
however, that if the volume of documents or certificates to be issued makes an 
embossed seal and the autograph signature of the deputy or director imprac- 
tical, the documents may be certified and certificates issued under the 
pee signature and seal of the Secretary of State only. (1967, c. 1265; 1987, 
c..349. 


OPINIONS OF ATTORNEY GENERAL 


Delegation of Power to Attend Meetings. 
— Those members of the Council of State who 
have statutory authority to delegate duties 
may, in conformity with such statutes, attend 
and vote at meetings of Boards of which they 
are ex officio members through delegates or 
designated subordinates. The remaining mem- 
bers of the Council of State may make similar 


ber’s judgment, other duties necessitate his 
absence and the statute creating his ex officio 
membership does not express or clearly imply 
an intent of the General Assembly that the 
powers of such membership be exercised per- 
sonally. See opinion of Attorney General to the 
honorable James E. Long, Commissioner of 
Insurance, 55 N.C.A.G. 116 (1986). 


delegations or designations where, in the mem- 


§ 147-37. Secretary of State; fees to be collected. 


When no other charge is provided by law, the Secretary of State shall collect 
such fees for copying any document or record on file in his office which in his 
discretion bears a reasonable relation to the quantity of copies supplied and 
the cost of purchasing or leasing and maintaining copying equipment. These 
fees may be changed from time to time, but a schedule of fees shall be available 
on request at all times. In addition to copying charges, the Secretary of State 
shall collect a fee of ten dollars ($10.00) for certifying any document or record 
on file in his office or for issuing any certificate as to the facts shown by the 
records on file in his office. (R.C., c. 102, s. 13; 1870-1, c. 81,.s. 3; 1881, c. 79; 
ime: o170,-hKev., s. 2/42: C.5;, 8. 3664; 1979, c. 85,8, 2; 1991 c. 429, s..1; 
1998-212, s. 29A.9%e).) 


§ 147-38: Repealed by Session Laws 1979, c. 85, s. 3. 


§ 147-39. Custodian of statutes, records, deeds, etc. 


The Secretary of State is charged with the custody of all statutes and joint 
resolutions of the legislature, all documents which pass under the great seal, 
and of all the books, records, deeds, parchments, maps, and papers now 
deposited in his office or which may hereafter be there deposited pursuant to 
law, and he shall from time to time make all necessary provisions for their 
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arrangement and preservation. Every deed, conveyance, or other instrument 
whereby the State or any State agency or institution has acquired title to any 
real property and which is deposited with the Secretary of State shall be filed 
by him, and indexed according to the county or counties wherein the real 
property is situated and the name or names of the grantor or grantors and of 
the grantee; and the real property shall be briefly described in the index. (R.C., 
c. 104, s. 105; 1868-9, c. 270, s. 41; 1873-4, c. 129; Code, s. 3337; Rev., s. 5347; 
©.55%92765671957 6. 5848.5.) ) 


§ 147-40: Repealed by Session Laws 1969, c. 1184, s. 8. 


§ 147-41. To keep records of oyster grants. 


The Secretary of State shall keep books of records in which shall be recorded 
a full description of all grounds granted for oyster beds under the provisions of 
Chapter 119 of the Laws of 1887, and laws amendatory thereof, and shall keep 
a map or maps showing the position and limits of all public and private 
grounds. (1887, c. 119, s. 14; Rev., s. 2381; C.S., s. 7657.) 


§ 147-42. Binding original statutes, resolutions, and docu- 
ments. 


The original statutes and joint resolutions passed at each session of the 
General Assembly the Secretary of State shall immediately thereafter cause to 
be bound in volumes of convenient size. Each such volume shall be lettered on 
the back with its title and the date of its session. (1866-7, c. 71; 1868-9, c. 270, 
s. 46; Code, s. 3348; Rev., s. 5348; C.S., s. 7658.) 


§ 147-43. Reports of State officers. 


The Secretary of State shall file and keep in his office one copy of each of the 
reports of State officers in the best binding in which any such report is issued, 
and the State Librarian shall likewise keep five similarly bound copies of each 
such report. (Rev., s. 5101; 1911, c. 211, s. 7; C.S., s. 7300.) 


8§ 147-43.1 through 147-43.3: Repealed by Session Laws 1969, c. 
1184, s. 8. 


Cross References. — For present provi- 
sions as to printing of Session Laws, see § 120- 
34. 


§ 147-44: Repealed by Session Laws 1943, c. 48, s. 2. 


Editor’s Note. — The repeal line above is 
set out to correct its omission from the main 
volume. 


§ 147-45. Distribution of copies of State publications. 


The Secretary of State shall, at the State’s expense, as soon as possible after 
publication, provide such number of copies of the Session Laws and Senate and 
House Journals to federal, State, and local governmental officials, departments 
and agencies, and to educational institutions of instruction and exchange use, 
as is determined by the Legislative Services Commission in consultation with 
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the Principal Clerks of the House of Representatives and the Senate. These 
publications shall be made available in hardbound and electronic format. Each 
agency or institution entitled to more than one copy shall receive only one of 
the copies in hardbound format with the remainder in electronic format, unless 
that agency or institution requests additional hardbound copies from the 
Secretary of State by August 1 of the calendar year. The Legislative Services 
Commission, in consultation with the Principal Clerks of the House of 
Representatives and the Senate, shall determine each year the total number of 
bound volumes of each publication to be printed and the total number of the 
electronic copies of each publication to be produced. 

Any State agency, department, institution, commission, committee, board, 
division, bureau, officer, or official that does not receive a copy of the Session 
Laws may, upon written request from their respective department head to the 
Secretary of State, and upon the discretion of the Secretary of State as to need, 
be issued copies of the Session Laws on a permanent loan basis with the 
understanding that should said copies be needed they will be recalled. (1941, 
feroe es. t: 1943,)C, 48, 8.4; 1945, ¢) 634; 1949, c. 1178: 1951, c, 287: 1953, ce. 
245, 266; 1955, c. 505, s. 6; cc. 989, 990; 1957, c. 269, 's. 1; ec. 1061, 1400; 1959, 
Peete, 1025. s. o: 1965, ¢. O03; 1967, ¢c. GOI, s. 54 cc, 695,.777, 10388, 1073, 
eee: ©. OO. C, OUG, 8.41. Cc. OUL, S, 4, C. O02, SS. 1,2;C, 1190 8540 c. 1285; 
Toto. 410, 88. 40,04, 128, 138143; 193: ¢/507,s. 5; 'c.'7381, s. T:'c. 7623'c. 798, 
ss. 1, 2: c. 1262, ss. 10, 38; 1975, c. 19, s. 59; c. 879, s. 46; 1975, 2nd Sess., c. 983, 
Rete it lo) SLC, O19, SO. CG. le Bet, Lolo, C.D, & 21, Loo, C, eles 
Bs. 4, 5: 1981 (Reg. Sess., 1982), c. 1348, s. 2; 1983, c. 842; 1987, ¢. 827, s. 59; 
1989, c. 727, s. 223(b); c. 751, s. 9(b); 1991 (Reg. Sess., 1992), c. 959, s. 74; 1993, 
Papeete lb. Cc, 0oo, &; oo; 1995, c..166, s. 2: c. 509, s. 100; 1995 (Reg. Sess., 
1996), c. 603, s. 5; c. 743, s. 22; 1997-443, ss. 11A.118(a), 11A.119(a); 1998-202, 
s. 4(bb); 2000-137, s. 4(ff); 2001-513, s. 16(a).) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 603, s. 8, provides: “This act 
shall be funded by funds currently available to 
the University of North Carolina at Pembroke. 
Nothing in this act obligates the General As- 
sembly to appropriate any funds to implement 
an” 

Session Laws 2001-513, s. 16(b), provides: 
“Kach agency or institution entitled to receive 
more than one copy of a hardbound volume of 
the Session Laws and of the House of Repre- 
sentatives and Senate journal publications for 
the year 2001 desiring additional hardbound 
copies of those publications to which it is enti- 
tled shall so notify the Secretary of State not 


later than 30 days after this act [Session Laws 
2001-518, effective July 1, 2001] becomes law; 
and each State Senator and each State Repre- 
sentative is entitled to receive the 2001 journal 
of a house only if he or she so requests in 
writing to the principal clerk of that house no 
later than 30 days after this act becomes law.” 

Effect of Amendments. — Session Laws 
2000-137, s. 4.(ff), effective July 20, 2000, sub- 
stituted “Juvenile Justice and Delinquency 
Prevention, Department of” for “Juvenile Jus- 
tice, Office of” in the table. 

Session Laws 2001-518, s. 16(a), effective 
July 1, 2001, rewrote the section. 


OPINIONS OF ATTORNEY GENERAL 


Publications Distributed Pursuant to 
This Statute Belong to the Office and Not 
to the Individual Who Holds the Office. — 
See opinion of Attorney General to Honorable J. 
Russell Nipper, Clerk of Superior Court, Wake 
County, 41 N.C.A.G. 176 (1970). 

Advance Sheets of Appellate Division 


Reports Are Required to Be Distributed to 
the University of North Carolina at 
Greensboro at No Cost. — See opinion of 
Attorney General to Mr. Robert Grey Cole, 
Walter Clinton Jackson Library, University of 
North Carolina at Greensboro, 43 N.C.A.G. 93 
(19783). 


§ 147-46: Repealed by Session Laws 1955, c. 987. 
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§ 147-46.1. Publications furnished State departments, bu- 
reaus, institutions and agencies. 


Upon request of any State department, bureau, institution or agency, and 
upon authorization by the Governor and Council of State, the Secretary of 
State shall supply to such department, bureau, institution or agency copies of 
any State publications then available to replace worn, damaged or lost copies 
and such additional sets or parts of sets as may be requested to meet the 
reasonable needs of such departments, bureaus, institutions or agencies, 
disclosed by the request. 

This section shall not authorize the reprinting of any State publications 
which would not be ordered without reference to the provisions hereof. (1947, 
c. 639.) 


§ 147-47: Repealed by Session Laws 1955, c. 748. 


§ 147-48. Sale of Laws and Journals. 


Such Laws and Journals as may be printed in excess of the number directed 
to be distributed, the Secretary of State may sell at such price as he deems 
reasonable, not exceeding cost plus ten percent (10%). All proceeds received 
from sales made pursuant to this section shall be paid into the State treasury. 
(1941, c. 379, s. 4; 1943, c. 48, s. 4; 1955, c. 978, s. 2; 1967, c. 691, s. 55; 1977, 
c. 802, s. 50.30.) 


§ 147-49. Disposition of damaged and unsaleable publica- 
tions. 


The Secretary of State is hereby authorized and empowered to dispose of 
damaged and unsaleable House and Senate Journals and Session Laws of 
various years at a price to be determined by the Secretary of State. (1939, c. 
345; 1967, c. 691, s. 56; 2001-487, s. 93.) 


Effect of Amendments. — Session Laws 
2001-487, s. 93, effective December 16, 2001, 
substituted “Session Laws” for “Public Laws.” 


§ 147-50. Publications of State officials and department 
heads furnished to certain institutions, agen- 
cies, etc. 


Every State official and every head of a State department, institution or 
agency issuing any printed report, bulletin, map, or other publication shall, on 
request, furnish copies of such reports, bulletins, maps or other publications to 
the following institutions in the number set out below: 


University of North Carolina at Chapel Hill ....................... 25 copies; 
University of North Carolina at Charlotte .................0.0000... 2 copies; 
University of North Carolina at Greensboro ....................... 2 copies; 
North Carolina State University at Raleigh ...................0.05. 2 copies; 
East Carolina University at Greenville .....................0000005. 2 copies; 
DUR GOUT CTSLUNsea nee nen cl 5 cat Salk, cg open ee 25 copies; 
Wake Forest! College” tk nya, re ee, Senna ee 2 copies; 
Davidson College. et eee a Oe ee 2 copies; 
North Carolina Supreme Court Library ......................00000. 2 copies; 
North Carolina Central Univensityess: oss.) her eet ee tee 5 copies; 
Western: CarolinarUniversity..7. ee en ce ee ee 2 copies; 
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Wopelachinh otal Liniversitier. spl pistaat! Vals ol oo staan 2 copies; 
University of North Carolina at Wilmington .....................4. 2 copies; 
North Carolina Agricultural and Technical State University .... 2 copies; 
Leoislative da brary erred a Gol. Ut he GAL ROE 2 copies; 


and to governmental officials, agencies and departments and to other educa- 
tional institutions, in the discretion of the issuing official and subject to the 
supply available, such number as may be requested: Provided that five sets of 
all such reports, bulletins and publications heretofore issued, insofar as the 
same are available and without necessitating reprinting, shall be furnished to 
the North Carolina Central University. The provisions in this section shall not 
be interpreted to include any of the appellate division reports or advance 
sheets distributed by the Administrative Office of the Courts. Except for 
reports, bulletins, and other publications issued for free distribution, this 
section shall not apply to the North Carolina State Museum of Natural 
Sciences. (1941, c. 379, s. 5; 1955, c. 505, s. 7; 1967, cc. 1038, 1065; 1969, c. 608, 
Bees a..S..0;.1973, 0.1416, 8.043.¢c. 598; e.:731; s..2: caoTG21OTTicodd ie il979, 
Seog Sie: 1981,.c..435; 1993,,.c..561, s..116G).) 


OPINIONS OF ATTORNEY GENERAL 


Distribution of S.B.I. Investigative “Bul- 
letin”. — This section does not require the 
distribution of the S.B.I. Investigative “Bulle- 
tin,” because information contained in it is not 
of public record, but instead is information used 
by law-enforcement officers to collect and com- 


As to free distribution of certain statu- 
tory publications on request to certain 
institutions, see opinion of Attorney General 
to Mr. James H. Thompson, Director, Univer- 
sity of North Carolina at Greensboro, 42 
N.C.A.G. 94 (1972). 


pile evidence for the trial of cases. See opinion 
of Attorney General to Mr. Charles Dunn, 45 
N.C.A.G. 92 (1975). 


§ 147-50.1: Repealed by Session Laws 1987, c. 771, s. 1. 


Cross References. — As to the State Depos- 
itory Library System, see § 125-11.5 et seq. 


§ 147-51. Clerks of superior courts responsible for Appel- 
late Division Reports; lending prohibited. 


From and after March 9, 1927, the clerks of the superior courts of the State 
of North Carolina are held officially responsible for the volumes of the North 
Carolina Appellate Division Reports furnished and to be furnished them by the 
State. 

The said clerks of the various courts shall not lend or permit to be taken from 
their custody the said Reports, nor shall any person with or without the 
permission of the said clerks take them from their possession. (1927, c. 259; 
1969, c. 1190, s. 55.) 


§ 147-52: Transferred to § 7A-14 by Session Laws 1975, c. 328. 


§ 147-53: Superseded by Session Laws 1943, c. 716. 


§ 147-54. Printing, distribution and sale of the North 


Carolina Manual. 


The Secretary of State shall have printed biennially for distribution and 
sale, two thousand three hundred fifty (2,350) copies of the North Carolina 
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Manual, and shall make distribution to the State agencies, individuals, 
institutions and others as herein set forth. 


NORTH CAROLINA STATE GOVERNMENT: 


Members of the General Assembly .............. 00. ce cee cece ceeceneeeees 1 ea. 
Officers of the General Assembly ............. 0... cece cece cence een eeeenes 1 ea. 
Offices of the Clerk of each House of the General Assembly .......... 1 ea. 
Legislative Services Officer vit): ga Dae. POUONUG | A eeaed, ote, 1 
leegislative ‘Libraryor: iim War Pan 6, SPR oa LINO EU LOH Ee: Le ee 6 
Menibers: of:the;Council of State...) 200 es.2 0) I. ABs) 2 ea. 
Appointed Secretaries of Executive Departments ...................... 2 ea. 
Personnel of the Department of the Secretary of State ................ 1 ea. 
State Board: of Mléctions eines. .2eLee, OkLIO, Be oad aa Ash 2 
Divisions of Archives and History, Director ................. 0c. ce eee ec eee nees 1 

Search: Roomate.) el. Ye UO OCG L a Roe ES. TR Deana 3 

PublicationstSectionye 4. Poy BAe By 3. CRE oe Be ees 2 
State: Library, .h. Fesne ses RR 1 EG APs SOP ik Bd. ae a 10 
LibraniesswithinssState;Agenciés!. ..)ncinweydelia. oc. Fs aaas. See enki 1 ea. 
Justices of the North Carolina Supreme Court ......................055 1 ea. 
Judges of the North Carolina Court of Appeals ......................06. 1 ea. 
Judges of the North Carolina Superior Court ................. 0.0.0 cease 1 ea. 
Supreme ‘Courtila branyeond ss cashes ST ede a ee Ee, OR 12 
CourtofAppealemiibrary nay Ss AO) Ee OL ae ae 2 
Clerk of the Supreme Court's s¢¥. 260 00 BORA CE 1 
Clerk“oftthe Courteof Appeals’. . 2%... 22eo RoC Ama! BE a eek 20 eet nae 
Reporter of the Supreme Court and Court of Appeals ...................... 1 
Administrative. Ofiice:of the’ Courts ico... ose. as se emacoe conden. saeae eae 5 


NORTH CAROLINA EDUCATIONAL INSTITUTIONS: 
University of North Carolina System 


General ‘Administration Offices’. «i..uawce4 2nd. aarti AE Ee eae 12 
Chancellors of the Constituent Institutions .....................0.00000- 1 ea. 
University of North Carolina — Chapel Hill Library ...................... 15 
North Carolina State University Library’ )220 95.0 DSR POE, D 
East Carolina? University Library... 3009831 Sit ee oe eee 5 
North Carolina; Central University Labrary P20, .... pis fee 8 ote 5 
Appalachian. State, University: Libraryi}¢.9c¢en. boo. welll)... IRE 4 
University of North Carolina — Charlotte Library .......................00% 4 
University of North Carolina — Greensboro Library .....................05 4 
Western: Carolina: University ‘Library. ad).2081..¥. fasalmla Benn? 4 
Other Constituent Institutions Libraries .................cc ccc cee e cc ee ees 3 ea. 
North Carolina Schoolofithe Artsiitc Shonen ance, MEE ee teen. 2 
Institute of Govenmmenteyre nc: \cc ss crs. ares lecuetces ttn cant ee ee ee 2 
Community Colleges and Technical Institutes ......................000. 2 ea. 
Private Colleges and Universities 

Duke; University*Bibrary i) ar HB PA eR RU OM oie a 6 
Wake Forest: University (202025 obs ada ee ch abe nc sacs been Oo IAD oe ee 6 
CampbelltUniversity: Dibraryse oo.) cow. visio: oes oes ee 5 
Davidson: Collége Library ree 2.03. 0h050 4 ay balriober ext: 2g ee. 4 
All other Libraries of Senior and Junior Colleges ...................... 2 ea. 
Public and Private Schools containing grades 8-12 ..................... 1 ea. 

COUNTY GOVERNMENT: 
Clerks: of Courtine ies Ss een, ne amare Bets |S 2 sof Stray wt ny aes Oe 8 1 ea. 
Registers’of Deeds's4'2. . 220K | SOR AR ee Baty Re LP eae 1 ea. 
Publi: Libraries of North: Carolina -Aeeiaer em ee ea 1 ea. 
FEDERAL GOVERNMENT: 

Président-of the’ United'States Ut 2 Ley. Rie. IRIS. 1G. My SE tose phe id 
North Carolina Members of the Presidential Cabinet ................. 1 ea 
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North Carolina Members of the United States Congress .............. 2 ea. 
Bapnorypol (COnPress te vin tyed} « biges chic goa Vicjeule tu < Re ee E Redes seven 5) 
Resident Judges of the Federal Judiciary 

and United States Attorneys in North Carolina ...................... 1 ea. 
Secretaries of State of the United States 

ST Gerri torte Uetus MeO uaee, OU eA ABEL aoe. eo 1 ea. 


After making the above distribution, the remainder shall be sold at the cost 
of publication plus tax and postage and the proceeds from such sales deposited 
with the State Treasurer for use by the Publications Division of the Secretary 
of State’s Office to defray the expense of publishing the North Carolina 
Manual. Libraries and educational institutions not covered in the above 
distribution shall be entitled to a twenty percent (20%) discount on the cost of 
yeh neni (1933, c. 115, s. 2; 1977, c. 378; 1995, c. 509, s. 101; 2001-424, 
s. 14F.1. 


Editor’s Note. — Session Laws 2001-424, s. 2001-424, s. 14F.1, effective July 1, 2001, sub- 
1.2, provides: “This act shall be known as the _ stituted “two thousand three hundred fifty 
‘Current. Operations and Capital Improve- (2,350)” for “five thousand (5,000)” in the first 


ments Appropriations Act of 2001.” ; paragraph and changed the number of North 
Session Laws 2001-424, s. 36.5 is a Carolina Manuals provided to the members of 
severability clause. the General Assembly from 2 each to 1 each. 


Effect of Amendments. — Session Laws 


§ 147-54.1. Division of Publications; duties. 


The Secretary of State is authorized to set up a division to be designated as 
the Division of Publications and to appoint a director thereof who shall be 
known as the Director of Publications. This Division shall publish the North 
Carolina Manual, Directory, Index of Local Legislation and such other publi- 
cations as may be useful to the members and committees of the General 
Assembly and other officials of the State and of the various counties and cities. 
Unless otherwise required by law, the Secretary may publish electronically 
information permitted or required by this section. The Secretary may sell these 
publications at such prices as the Secretary deems reasonable; the proceeds of 
sale shall be paid into the State treasury. 

The Division shall also perform all such other duties as may be assigned by 
the Secretary of State. (1915, c. 202, ss. 1, 2; C.S., ss. 6147, 6148; 1939, c. 316; 
1971, c..685, s. 3; 1977, c. 802, s. 50.31; 1999-260, s. 2.) 


§ 147-54.2: Repealed by Session Laws 1979, c. 477, s. 2. 


§ 147-54.3. Land records management program. 


(a) The Secretary of State shall administer a land records management 
program for the purposes (i) of advising registers of deeds, local tax officials, 
and local planning officials about sound management practices, and (ii) of 
establishing greater uniformity in local land records systems. The manage- 
ment program shall consist of the activities provided for in subsections (b) 
through (e) of this section, and other related activities essential to the effective 
conduct of the management program. 

(b) The Secretary of State, in cooperation with the Secretary of Cultural 
Resources and in accordance with G.S. 121-5(c) and G.S. 132-8.1, shall 
establish minimum standards and provide advice and technical assistance to 
local governments in implementing and maintaining minimum standards with 
regard to the following aspects of land records management: 

(1) Uniform indexing of land records; 
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(2) Uniform recording and indexing procedures for maps, plats and 
condominiums; and 
(3) Security and reproduction of land records. 

(b1) The Department of Secretary of State, in cooperation with the North 
Carolina Association of Registers of Deeds, Inc., and the Real Property Section 
of the North Carolina Bar Association, shall adopt, pursuant to Chapter 150B 
of the General Statutes, rules specifying the minimum indexing standards 
established pursuant to subsection (b) of this section and procedures for 
complying with those minimum standards in land records management. A copy 
of the standards adopted shall be posted in the office of the register of deeds in 
each county of the State. | 

(c) The Secretary of State shall conduct a program for the preparation o 
county base maps pursuant to standards prepared by the Secretary. 

(cl) The Secretary of State, shall, in cooperation with the Secretary of 
Revenue, conduct a program for the preparation of county cadastral maps 
pursuant to standards prepared by the Secretary of State. 

(d) Upon the joint request of any board of county commissioners and the 
register of deeds and subject to available resources of personnel and funds, the 
Secretary shall make a management study of the office of register of deeds, 
using assistance from the Office of State Personnel. At the conclusion of the 
study, the Secretary shall make nonbinding recommendations to the board, the 
register of deeds, and to the General Assembly. 

(d1) The Secretary of State shall make comparative salary studies periodi- 
cally of all registers of deeds offices and at the conclusion of each study the 
Secretary of State shall present his written findings and shall make recom- 
mendations to the board of county commissioners and register of deeds of each 
county. 

(e) The Secretary of State, in cooperation with the Secretary of Cultural 
Resources and in accordance with G.S. 121-5(c) and G.S. 132-8.1, shall 
undertake research and provide advice and technical assistance to local 
governments on the following aspects of land records management: 

(1) Centralized recording systems; 

(2) Filming, filing, and recording techniques and equipment; 
(3) Computerized land records systems; and 

(4) Storage and retrieval of land records. 

(f) An advisory committee on land records is created to assist the Secretary 
in administering the land records management program. The Secretary of 
State shall appoint 12 members to the committee; one member shall be 
appointed from each of the organizations listed below from persons nominated 
by the organization: 

(1) The North Carolina Association of Assessing Officers; 
(2) The North Carolina Section of the American Society of 
Photogrammetry; 
(3) The North Carolina Chapter of the American Institute of Planners; 
(4) The North Carolina Section of the American Society of Civil Engi- 
neers; 
(5) The North Carolina Property Mappers’ Association; 
(6) The North Carolina Association of Registers of Deeds; 
(7) The North Carolina Bar Association; 
(8) The North Carolina Society of Land Surveyors; and 
(9) The North Carolina Association of County Commissioners. 
In addition, three members from the public at large shall be appointed. The 
members of the committee shall be appointed for four-year terms, except that 
the initial terms for members listed in positions (1) through (4) above and for 
two of the members-at-large shall be two years; thereafter all appointments 
shall be for four years. The Secretary of State shall appoint the chairman, and 
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the committee shall meet at the call of the chairman. The Secretary of State in 
making the appointments shall try to achieve geographical and population 
balance on the advisory committee; one third of the appointments shall be 
persons from the most populous counties in the State containing approxi- 
mately one third of the State’s population, one third from the least populous 
counties containing approximately one third of the State’s population, and one 
third shall be from the remaining moderately populous counties containing 
approximately one third of the State’s population. Each organization shall 
nominate one nominee each from the more populous, moderately populous, 
and less populous counties of the State. The members of the committee shall 
receive per diem and subsistence and travel allowances as provided in G.S. 
138-5. (1977, c. 771, s. 4; c. 932, s. 1; 1985, c. 479, s. 165(d), (e); 1987, c. 738, s. 
158(a); 1989, c. 523, s. 8; c. 727, ss. 169, 218(116a); c. 751, s. 14; 1991, c. 689, 
88.1181(6)2181(c);ic. 697,.s.,1;.1993,:.c. 258, s..1.) 


Editor’s Note. — This section was formerly 
§ 143-345.6. It was recodified as § 147-54.3 by 
Session Laws 1991, c. 689, s. 181(b). 


§ 147-54.4. (For grandfather provision, see the Editor’s 
Note) Certification of local government prop- 
erty mappers. 


(a) Definitions. — The following definitions apply in this section: 

(1) Department. — The Department of the Secretary of State. 

(2) Large-scale. — A scale that uses an inch to represent no more than 400 
feet. 

(3) Local government. — A county as defined in G.S. 153A-10 and a city as 
defined in G.S. 160A-1. 

(4) Property mapper. — A person who is employed by a local government 
and is responsible for creating and maintaining large-scale cadastral 
maps. 

(b) Certification. — The Department shall establish a certification program 
for property mappers. The purpose of the program is to protect and enhance 
the State’s investment in local government large-scale cadastral maps. To be 
certified as a property mapper, an applicant must meet the following minimum 
requirements and the additional requirements set by the Department: 

(1) Be at least 18 years old. 

(2) Hold a high school diploma or certificate of equivalency. 

(3) Achieve a passing score in courses of instruction approved by the 
Department covering the following topics: 

a. The principles and techniques of property mapping. 
b. The laws of North Carolina governing the listing, appraisal, and 
assessment of real property for taxation. 

The Department shall establish requirements for certification as a property 
mapper that are in addition to these minimum requirements. The additional 
requirements shall ensure that an applicant who is certified as a property 
mapper has the minimum skills necessary to create and maintain large-scale 
cadastral maps. In establishing these additional requirements, the Depart- 
ment may consult with the advisory committee on land records created by G.S. 
147-54.3(f), the North Carolina Property Mappers’ Association, and other 
relevant professional groups. The additional requirements may include map- 
ping experience and a passing score on an examination administered by the 
Department. 

(c) Renewal. — A certification as a property mapper must be renewed every 
two years. Attendance of 24 hours of continuing education approved by the 
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Department is a condition of renewal of a certification. The Department shall 
publish a list of courses acceptable for meeting this continuing education 
requirement. 

(d) Application and Fees. — An applicant for certification as a property 
mapper or renewal of certification as a property mapper must file an applica- 
tion with the Department. The applicant must submit a fee of twenty dollars 
($20.00) with the application. Fees collected under this section shall be 
credited to the General Fund. 

(e) Rules. — The Department may adopt rules to implement this section. 
Chapter 150B of the General Statutes governs the adoption of rules by the 


Department. (1998, c. 326, s. 1.) 


Editor’s Note. — Session Laws 1993, c. 326, 
which enacted this section, in s. 2 provides: “A 
person who has attained certification as a prop- 
erty mapper through the North Carolina Prop- 
erty Mappers’ Association as of January l, 
1994, may apply to the Department of the 
Secretary of State at any time before July 1, 


1994, for certification as a property mapper 
without meeting the requirements of G.S. 147- 
54.4, as enacted by this act. Upon application 
and payment of the fee required by G.S. 147- 
54.4, as enacted by this act, the person shall be 
certified by the Department as a property map- 
per”. 


§ 147-54.5. Investor Protection and Education Trust Fund; 
administration; limitations on use of the Fund. 


(a) The Investor Protection and Education Trust Fund created in the 
Department of the Secretary of State as an expendable trust account to be used 
by the Secretary of State only for the purposes set forth in this section. 

(b) The proceeds of the Investor Protection and Education Trust Fund shall 
be used by the Secretary of State to provide investor protection and education 
to the general public and to potential securities investors in the State through: 

(1) The use of the media, including television and radio public service 
announcements and printed materials; and 

(2) The sponsorship of educational seminars, whether live, recorded, or 
through other electronic means. 

(c) The proceeds of the Investor Protection and Education Trust Fund shall 
not be used for: 

(1) Travel expenses of the Secretary of State or staff of the Department of 
the Secretary of State, unless those expenses are directly related to 
specific investor protection and education activities performed in 
accordance with this section. 

(2) General operating expenses of the Department of the Secretary of 
State, or to supplement General Fund appropriations to the Depart- 
ment of the Secretary of State for other than investor education and 
protection activities. 

(3) pee the Secretary of State or the Department of the Secretary 
of State. 

(d) Expenditures from the Investor Protection and Education Trust Fund 
shall be made in compliance with State purchasing and contracting require- 
ments for competitive bidding in accordance with the provisions of Article 3 of 
Chapter 143 of the General Statutes. 

(e) Revenues derived from consent orders resulting from negotiated settle- 
ments of securities investigations by the Secretary of State shall be credited to 
the Fund. The State Treasurer shall invest the assets of the Fund according to 
law. Any interest or other investment income earned by the Investor Protection 
and Education Trust Fund shall remain in the Fund. The balance of the 
Investor Protection and Education Trust Fund at the end of each fiscal year 
shall not revert to the General Fund. 


588 


§147-54.6 ART. 4A. CONSTITUTIONAL AMENDMENTS §147-54.9 


(f) Beginning January 1, 1997, the Department of the Secretary of State 
shall report annually to the General Assembly’s Fiscal Research Division and 
to the Joint Legislative Commission on Governmental Operations on the 
expenditures from the Investor Protection and Education Trust Fund and on 
the effectiveness of investor awareness education efforts of the Department of 
the Secretary of State. (1996, 2nd Ex. Sess., c. 18, s. 13.) 


§ 147-54.6. International relations assistance. 


(a) The Secretary of State may offer direct and indirect assistance in 
matters relating to international relations and protocol to other governmental 
agencies and units of the State of North Carolina. The assistance may be 
provided upon request of the intended recipient when resources are available 
for these purposes. 

(b) The Secretary of State, on behalf of the State, may accept gifts, 
donations, bequests, or other forms of voluntary contributions, apply for grants 
from public and private sources, and may expend funds received under this 
subsection for the purpose of promoting international relations and hosting 
foreign dignitaries and leaders in North Carolina. All funds and gifts received 
pursuant to this subsection shall be subject to audit by the Office of the State 
Auditor and all funds shall be expended in conformity with the Executive 
Budget Act and shall become the property of the State. (1999-260, s. 3.) 


Editor’s Note. — This section was enacted to the existence of memoranda of understand- 
as § 147-54.5 and was redesignated as § 147- ing and agreements between state agencies and 
54.6 at the direction of the Revisor of Statutes. foreign governments obtained pursuant to this 

Session Laws 1999-260, s. 5, provides that act to the Joint Committee on Governmental 
within available appropriated funds, the Secre- Operations by March 31, 2000. 
tary of State shall provide information related 


§ 147-54.7: Reserved for future codification purposes. 


ARTICLE 4A, 


Constitutional Amendments Publication Commission. 


§ 147-54.8. Constitutional Amendments Publication Com- 
mission. 


(a) There is established within the Department of the Secretary of State the 
Constitutional Amendments Publication Commission (hereinafter “Commis- 
sion”). 

(b) The Commission shall consist of three members who shall serve ex officio 
as follows: The Secretary of State, the Attorney General, and the Legislative 
Services Officer. (1983, c. 844, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 844, proposed constitutional amendment, including 
s. 2, provided: “Nothing contained in this act the exercise of any powers by the Constitu- 
shall affect the validity of the voting on any tional Amendments Publication Commission.” 


§ 147-54.9. Officers; meetings; quorum. 


(a) The Secretary of State shall be the Chairman of the Commission. 
(b) A quorum shall consist of all three members. 
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(c) The Commission shall meet on the call of the Chairman or any two 
members. (1983, c. 844, s. 1.) 


§ 147-54.10. Powers. 


At least 60 days before an election in which a proposed amendment to the 
Constitution, or a revised or new Constitution, is to be voted on, the Commis- 
sion shall prepare an explanation of the amendment, revision, or new Consti- 
tution in simple and commonly used language. 

The summary prepared by the Commission shall be printed by the Secretary 
of State, in a quantity determined by the Secretary of State. A copy shall be 
sent along with a news release to each county board of elections, and a copy 
shall be available to any registered voter or representative of the print or 
broadcast media making request to the Secretary of State. The Secretary of 
State may make copies available in such additional manner as he may 
determine. (1983, c. 844, s. 1.) 


ARTICLE 4B. 


Business License Information Office. 


§ 147-54.11. Purpose. 


It is the purpose of this Article to provide a convenient, accessible, and timely 
one-stop system for the business community to acquire and maintain the 
necessary State licenses to conduct business. Use of this one-stop system by an 
applicant is optional. An applicant may deal directly with the appropriate 
State licensing agency if he so prefers. To accomplish this goal, a business 
license information office is established to provide information to the business 
community on all State licensing and regulatory requirements and, to the 
extent feasible, to provide local and federal information on the same regulated 
activities. In addition to providing information on State licensing require- 
ments, the business license information office shall develop an operating plan 
for an automated master application system, shall determine the software and 
hardware needs of the system, shall determine the staffing levels required for 
the system, and shall determine the space requirements for the office and 
automated system. 

It is the intent of the General Assembly that the authority for determining 
whether a requested license shall be issued shall remain with the agency 
legally authorized to issue the license. (1987, c. 808, s. 1.) 


§ 147-54.12. Definitions. 


The following definitions apply in this Article: 

(1) erate means the director of the Business License Information 

ce. 

(2) “Environmental license” means any certificate, permit, or other ap- 
proval by whatever name called, pertaining to a regulatory or man- 
agement program related to the protection, conservation, or use of or 
interference with the resources of land, air, or water, which is required 
to be obtained from a State agency or instrumentality, including, but 
not limited to, any certificate, permit, or other approval by whatever 
name called, pertaining to a pollution control rule or standard 
established by the Commission for Health Services. 

(3) “License” means any certificate, permit, or other evidence, by what- 
ever name called, of a right or privilege to engage in any activity, 
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except occupational licenses and licenses issued under Chapter 20 of 
the General Statutes. 

(4) “Occupational license” means any certificate, permit, or other evi- 
dence, by whatever name called, of a right or privilege to engage in a 
profession, occupation, or field of endeavor that is issued by any 
occupational licensing agency. 

(5) “Occupational licensing agency” means any board, commission, com- 
mittee, or other agency of the State that is established for the primary 
purpose of regulating the admission or conduct of persons in a 
particular profession, occupation, or field of endeavor, and is autho- 
rized to issue and revoke licenses. The term does not include a State 
agency or department that issues permits or licenses as only a part of 
its regular function. 

(6) “Office” means the Business License Information Office. 

(7) “Regulatory” means all licensing and other governmental or statutory 
requirements pertaining to business or professional activities. 

(8) “Secretary” means the Secretary of State. (1987, c. 808, s. 1; 1993, c. 
513; s. 10.) 


§ 147-54.13. Business License Information Office estab- 
lished; appointment of director. 


(a) There is established within the Department of the Secretary of State the 
Business License Information Office. The Office shall be under the direction 
and supervision of a full-time salaried State employee who shall be designated 
as the Director. The Director shall be appointed by the Secretary of State and 
shall receive a salary commensurate with State government pay schedules for 
the duties of this office, or such salary to be set by the State Personnel Board 
pursuant to G.S. 126-4. Necessary travel allowance or reimbursement for 
expenses shall be authorized for the Director in accordance with G.S. 138-6. 
Sufficient staff shall be provided under the direction of the Secretary. 

(b) The Office shall make recommendations to agencies and the General 
Assembly for eliminating, consolidating, simplifying, or expediting licenses, or 
otherwise improving licensing procedures affecting business undertakings. 

(c) The Office shall promulgate and adopt rules and forms necessary to carry 
out the purposes of this Article. (1987, c. 808, s. 1.) 


§ 147-54.14. Clearinghouse functions. 


The Office shall be a clearinghouse for State business license information 
and shall perform the following duties: 
(1) Establish a license information service detailing requirements for 
establishing and engaging in business in the State; 
(2) Provide the most recent forms and information sheets for all State 
business licenses; and 
(3) Prepare, publish, and distribute a complete directory of all State 
licenses required to do business in North Carolina. (1987, c. 808, s. 1.) 


§ 147-54.15. License coordination and assistance to appli- 
cants. 


Upon request, the Office shall assist a person as provided below: 

(1) Identify the type and source of licenses that may be required and the 
potential difficulties in obtaining the licenses based on an informal 
review of a potential applicant’s business at an early stage in its 
planning. Information provided by the Office is for guidance purposes 
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only and may not be asserted by an applicant as a waiver or release 
from any license requirement. However, an applicant who uses the 
services of the Office as provided in this subdivision, and who receives 
a written statement identifying required State business licenses 
relating to a specific business activity, may not be assessed a penalty 
for failure to obtain any State business license which was not 
identified, provided that the applicant submits an application for each 
such license within sixty (60) days after written notification by the 
Office or the agency responsible for issuing the license; 

(2) Arrange an informal conference between the person and the appropri- 
ate agency to Sas licensing requirements or standards, if neces- 
sary; 

(3) Assist in preparing the appropriate application ‘and supplemental 
forms; 

(4) Monitor the license review process to determine the status of a 
particular license. If there is a delay in the review process, the Office 
may demand to know the reasons for the delay, the action required to 
end the delay, and shall provide this information to the applicant. The 
Office may assist the applicant in resolving a dispute with an agency 
during the application process. If a request for a license is refused, the 
Office may explain the recourse available to the person under the 
Administrative Procedure Act. (1987, c. 808, s. 1; 1989, c. 22.) 


§ 147-54.16. Master application system. 


The Office shall implement and administer an automated master application 
system. The Office shall determine the licenses appropriate for inclusion in the 
master application system. The Office may not. include environmental licenses 
in the master application system. 

The appropriate agency shall continue to determine whether a requested 
license shall be issued and to issue the license if the application is approved by 
the agency. An applicant who receives written notification by the Office that a 
license requested through the Office is being issued by the appropriate agency 
may proceed with the licensed business activity without having physical 
possession of the issued license. 

The Office shall collect from each applicant the total amount of the fees for 
the licenses applied for through the Office. The Office is the repository for an 
original signed application form submitted through the Office for a license that 
is included in the master application system. If, based on the information 
supplied by the applicant to the Office, the Office fails to make application for 
a required license, and the applicant did not know such a license was required, 
the applicant shall not be liable for any civil or criminal penalties or 
disciplinary action for failure to have the license. If the failure to obtain the 
license is reported to the applicant by either the Office or the agency issuing 
the license, the applicant must make application within 30 days or be subject 
to the penalties or disciplinary action. (1987, c. 808, s. 1; 1993, ce. 561, s. 41(a).) 


§ 147-54.17. License coordinator designated in all State 
agencies. 


(a) Each agency shall cooperate fully with the Office in providing informa- 
tion on the licenses and regulatory requirements of the agency, in coordinating 
conferences with applicants to clarify license and regulatory requirements, 
and in developing a plan for an automated master application system. 

(b) Each agency shall designate a business license coordinator. The coordi- 
nator shall have the following responsibilities: | 
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(1) To provide to the Office the most recent application and supplemental 
forms required for each license issued by the agency, the most recent 
information available on existing and proposed agency rules, the most 
recent information on changes or proposed changes in license require- 
ments or agency rules and how those changes will affect the business 
community, and agency publications that would be of aid or interest to 
the business community; 

(2) To work with the Office in scheduling conferences for applicants as 
provided under G.S. 147-54.15; 

(3) To determine, upon request of an applicant or the Office, the status of 
a license application or renewal, the reason for any delay in the 
license review process, and the action needed to end the delay; and to 
notify the applicant or Office, as appropriate, of those findings; 

(4) To work with the Office or applicant, upon request, to resolve any 
dispute that may arise between the agency and the applicant during 
the review process; 

(5) To review agency regulatory and license requirements and to provide 
a written report to the Office that identifies the regulatory and 
licensing requirements that affect the business community; indicates 
which, if any, requirements should be eliminated, modified, or consol- 
idated with other requirements; and explains the need for continuing 
those requirements not recommended for elimination. (1987, c. 808, s. 
1.) 


§ 147-54.18. Use of Business License Information Office 
optional. 


The services offered to applicants by the Business License Information Office 
are optional. An applicant may deal directly with the licensing agency in 
obtaining information, assistance, or in applying for a license if the applicant 
so prefers. (1987, c. 808, s. 1.) 


§ 147-54.19. Report by State agencies. 


Each State agency issuing licenses shall, on a quarterly basis, report to the 
Office the number of licenses issued during the previous quarter. The report 
shall be broken down by category, and shall be made on a form prescribed and 
furnished by the Secretary of State. (1993, c. 289, s. 1.) 


ARTICLE 5. 
Auditor. 


§ 147-55: Repealed by Session Laws 1983, c. 913, s. 1. 
§ 147-56: Repealed by Session Laws 1983, c. 913, s. 1. 
§ 147-57: Repealed by Session Laws 1981, c. 884, s. 12. 
§ 147-58: Repealed by Session Laws 1983, c. 913, s. 1. 


§§ 147-59 through 147-61: Repealed by Session Laws 1981, c. 302. 
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§ 147-62: Recodified as § 143-3.3 by Session Laws 1983, c. 913, s. 49. 


§§ 147-63, 147-64: Recodified as § 143-3.4 by Session Laws 1983, c. 913, 
ss. 50, 51. 


Cross References. — As to transfer of surer from the State Auditor to the Director of 
power to issue warrants upon the State Trea- the Budget, see §§ 143-3.1 and 143-3.2. 


ARTICLE 5A. 
Auditor. 


§ 147-64.1. Salary of State Auditor. 


(a) The salary of the State Auditor shall be set by the General Assembly in 
the Current Operations Appropriations Act. 

(b) In addition to the salary set by the General Assembly in the Current 
Operations Appropriations Act, longevity pay shall be paid on the same basis 
as is provided to employees of the State who are subject to the State Personnel 
Act. (1983, c. 761, s. 214; c. 913, s. 2; 1983 (Reg. Sess., 1984), c. 1034, s. 164; 
1987, c. 738, s. 32(b).) 


§ 147-64.2. Legislative policy and intent. 


The General Assembly is ultimately responsible for authorizing the expen- 
diture of public moneys, designating the sources from which moneys may be 
collected, and shaping the administrative structure to perform the work of 
government throughout the State, and is held finally accountable for how the 
funds are spent and what is accomplished with them. The legislature should, 
therefore, provide the basic direction for audits of State agencies. 

In the interest of reducing audit overlap and expense at all levels of 
government, the General Assembly and the Auditor should promote, to the 
extent possible, coordinated nonduplicating audits of public programs and 
activities of all governmental levels throughout the State. 

It is the intent of this Article that all State agencies, and entities supported, 
partially or entirely, by public funds be subject to audit under the policy 
guidance of the Auditor. Such audits shall be made to assist in furnishing the 
General Assembly, the Governor, the executive departments and agencies of 
the State, the governing bodies and executive departments of the political 
subdivisions of the State, and the public in general with an independent 
evaluation of public program performance. (1983, c. 913, s. 2.) 


§ 147-64.3. Legislative and management control system. 


It is the intent of this Article that the State Auditor shall perform or 
coordinate all audit functions for State government. As appropriate, all State 
agencies are encouraged to establish, maintain, and use effective systems of 
management control. The adequacy of these control systems will be reviewed 
by the Auditor. The Auditor may, at his discretion, use such reviews to limit his 
audit activity or to suggest guidelines, make recommendations, and provide 
assistance where necessary within the resources available. (1983, c. 913, s. 2.) 


§ 147-64.4. Definitions. 


The words and phrases used in this Article have the following meanings: 
(1) “Audit”. — An independent review or examination of government 
organizations, programs, activities, and functions. The purpose of an 
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audit is to help ensure full accountability and assist government 

officials and employees in carrying out their responsibilities. The 

elements of such an audit are: 

a. Financial and compliance: to determine whether financial opera- 
tions are properly conducted, whether the financial reports of an 
audited entity are presented fairly, and whether the entity has 
complied with applicable laws and regulations; and, 

b. Economy and efficiency: to determine whether the entity is man- 
aging or utilizing its resources (such as personnel and property) 
in an economical and efficient manner and the causes of any 
inefficiencies or uneconomical practices, including inadequacies 
in laws and regulations, management information systems, ad- 
ministrative policies and procedures, or organizational struc- 
tures; and, 

c. Program results: to determine whether the desired results or 
benefits are being achieved, whether the objectives established by 
the General Assembly or other authorizing body are being met, 
and whether the agency has considered alternatives which might 
yield desired results at lower costs. 

d. An audit may include all three elements or only one or two. It is not 
intended or desirable that every audit include all three. Economy 
and efficiency and program result audits should be selected when 
their use will meet the needs of expected users of audit results. 

(2) “Accounting system”. — The total structure of records and procedures 
which discover, record, classify, and report information on the finan- 
cial position and operating results of a governmental unit or any of its 
funds, balanced account groups, and organizational components. 

(3) “Federal agency”. — Any department, agency, or instrumentality of 
the federal government and any federally owned or controlled corpo- 
ration. 

(4) “State agency”. — Any department, institution, board, commission, 
committee, division, bureau, officer, official or any other entity for 
which the State has oversight responsibility, including but not limited 
to, any university, mental or specialty hospital, community college, or 
clerk of court. (1983, c. 913, s. 2; 1987, c. 564, s. 31.) 


§ 147-64.5. Cooperation with Joint Legislative Commis- 
sion on Governmental Operations and other 
governmental bodies. 


(a) Joint Legislative Commission on Governmental Operations. — The 
Auditor shall furnish copies of any and all audits only when requested by the 
Joint Legislative Commission on Governmental Operations. The copies shall 
be in written or electronic form, as requested. Accordingly, the Auditor shall, 
upon request by the chairmen, appear before the Commission to present 
findings and answer questions concerning the results of these audits. The 
Commission is hereby authorized to use these audit findings in its inquiries 
concerning the operations of State agencies and is empowered to require 
agency heads to advise the Commission of actions taken or to be taken on any 
recommendations made in the report or explain the reasons for not taking 
action. 

(b) Requests for Auditor Assistance. — Committees of the General Assem- 
bly, the Governor, and other State officials may make written requests that the 
Auditor undertake, to the extent deemed practicable and within the resources 
provided, a specific audit or investigation; provide technical assistance and 
advice; and provide recommendations on management systems, finance, ac- 
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counting, auditing, and other areas of management interest. The Auditor may 
request the advice of the Joint Legislative Commission on Governmental 
Operations in prioritizing these requests and in determining whether the 
requests are practicable and can be undertaken within the resources provided. 

(c) Cooperation with Other Governmental Bodies. — The Auditor shall 
cooperate, act, and function with other audit or evaluation organizations in the 
State, with appropriate councils or committees of other states, with governing 
bodies of the political subdivisions of the State, and with federal agencies in an 
effort to maximize the extent of intergovernmental audit coordination and 
thereby avoid unnecessary duplication and expense of audit effort. Nothing in 
this Article is intended nor shall it be construed as giving the Auditor control 
over the internal auditors of any agency. (1983, c. 913, s. 2; 1997-443, s. 25; 
2001-424, s. 9.1(b).) 


Editor’s Note. — Session Laws 2001-424, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2001-424, s. 9.1(b), effective July 1, 2001, in 
‘Current Operations and Capital Improve- _ subsection (a), inserted “only when” in the first 
ments Appropriations Act of 2001’.” sentence and added the second sentence. 

Session Laws 2001-424, s. 365 is a 


severability clause. 


§ 147-64.6. Duties and responsibilities. 


(a) It is the policy of the General Assembly to provide for the auditing of 
State agencies by the impartial, independent State Auditor. 

(b) The duties of the Auditor are independently to examine into and make 
findings of fact on whether State agencies: 

(1) Have established adequate operating and administrative procedures 
and practices; systems of accounting, reporting and auditing; and 
other necessary elements of legislative or management control. 

(2) Are providing financial and other reports which disclose fairly, consis- 
tently, fully, and promptly all information needed to show the nature 
and scope of programs and activities and have established bases for 
evaluating the results of such programs and operations. 

(3) Are promptly collecting, depositing, and properly accounting for all 
revenues and receipts arising from their activities. 

(4) Are conducting programs and activities and expending funds made 
available in a faithful, efficient, and economical manner in compliance 
with and in furtherance of applicable laws and regulations of the 
State, and, if applicable, federal law and regulation. 

(5) Are determining that the authorized activities or programs effectively 
serve the intent and purpose of the General Assembly and, if appli- 

: cable, federal law and regulation. 
(c) The Auditor shall be responsible for the following acts and activities: 

(1) Audits made or caused to be made by the Auditor shall be conducted in 
accordance with generally accepted auditing standards as prescribed 
by the American Institute of Certified Public Accountants, the United 
States General Accounting Office, or other professionally recognized 
accounting standards-setting bodies. 

(2) Financial and compliance audits may be made at the discretion of the 
Auditor without advance notice to the organization being audited. 
Audits of economy and efficiency and program results shall be 
discussed in advance with the prospective auditee unless an unan- 
nounced visit is essential to the audit. 

(3) The Auditor, on his own initiative and as often as he deems necessary, 
or as requested by the Governor or the General Assembly, shall, to the 
extent deemed practicable and consistent with his overall responsi- 


596 


§$147-64.6 ART. 5A. AUDITOR $147-64.6 


bility as contained in this act, make or cause to be made audits of all 
or any part of the activities of the State agencies. 

(4) The Auditor, at his own discretion, may, in selecting audit areas and in 
evaluating current audit activity, consider and utilize, in whole or in 
part, the relevant audit coverage and applicable reports of the audit 
staffs of the various State agencies, independent contractors, and 
federal agencies. He shall coordinate, to the extent deemed practica- 
ble, the auditing conducted within the State to meet the needs of all 
governmental bodies. 

(5) The Auditor is authorized to contract with federal audit agencies, or 
any governmental agency, on a cost reimbursable basis, for the 
Auditor to perform audits of federal grants and programs adminis- 
tered by the State Departments and institutions in accordance with 
agreements negotiated between the Auditor and the contracting 
federal audit agencies or any governmental agency. In instances 
where the grantee State agency shall subgrant these federal funds to 
local governments, regional councils of government and other local 
groups or private or semiprivate institutions or agencies, the Auditor 
shall have the authority to examine the books and records of these 
subgrantees to the extent necessary to determine eligibility and 
proper use in accordance with State and federal laws and regulations. 

The Auditor shall charge and collect from the contracting federal 
audit agencies, or any governmental agencies, the actual cost of all the 
audits of the grants and programs contracted by him to do. Amounts 
collected under these arrangements shall be deposited in the State 
Treasury and be budgeted in the Department of State Auditor and 
shall be available to hire sufficient personnel to perform these 
contracted audits and to pay for related travel, supplies and other 
necessary expenses. 

(6) The Auditor is authorized and directed in his reports of audits or 
reports of special investigations to make any comments, suggestions, 
or recommendations he deems appropriate concerning any aspect of 
such agency’s activities and operations. 

(7) The Auditor shall charge and collect from each examining and licens- 
ing board the actual cost of each audit of such board. Costs collected 
under this subdivision shall be based on the actual expense incurred 
by the Auditor’s office in making such audit and the affected agency 
shall be entitled to an itemized statement of such costs. Amounts 
collected under this subdivision shall be deposited into the general 
fund as nontax revenue. 

(8) The Auditor shall examine as often as may be deemed necessary the 
accounts kept by the Treasurer, and if he discovers any irregularity or 
deficiency therein, unless the same be rectified or explained to his 
satisfaction, report the same forthwith in writing to the General 
Assembly, with copy of such report to the Governor and Attorney 
General. In addition to regular audits, the Auditor shall check the 
treasury records at the time a Treasurer assumes office (not to succeed 
himself), and therein charge him with the balance in the treasury, and 
shall check the Treasurer’s records at the time he leaves office to 
determine that the accounts are in order. 

(9) The Auditor may examine the accounts and records of any bank or 
financial institution relating to transactions with the State Treasurer, 
or with any State agency, or he may require banks doing business with 
the State to furnish him information relating to transactions with the 
State or State agencies. 

(10) The Auditor may, as often as he deems advisable, conduct a detailed 
review of the bookkeeping and accounting systems in use in the 
various State agencies which are supported partially or entirely from 
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State funds. Such examinations will be for the purpose of evaluating 
the adequacy of systems in use by these agencies and institutions. In 
instances where the Auditor determines that existing systems are 
outmoded, inefficient, or otherwise inadequate, he shall recommend 
changes to the State Controller. The State Controller shall prescribe 
and supervise the installation of such changes, as provided in G.S. 
143B-426.39(2). 

(11) The Auditor shall, through appropriate tests, satisfy himself concern- 
ing the propriety of the data presented in the Comprehensive Annual 
Financial Report and shall express the appropriate auditor’s opinion 
in accordance with generally accepted auditing standards. 

(12) The Auditor shall provide a report to the Governor and Attorney 
General, and other appropriate officials, of such facts as are in his 
possession which pertain to the apparent violation of penal statutes or 
apparent instances of malfeasance, misfeasance, or nonfeasance by an 
officer or employee. 

(13) At the conclusion of an audit, the Auditor or his designated repre- 
sentative shall discuss the audit with the official whose office is 
subject to audit and submit necessary underlying facts developed for 
all findings and recommendations which may be included in the audit 
report. On audits of economy and efficiency and program results, the 
auditee’s written response shall be included in the final report if 
received within 30 days from receipt of the draft report. 

(14) The Auditor shall notify the General Assembly, the Governor, the 
Chief Executive Officer of each agency audited, and other persons as 
the Auditor deems appropriate that an audit report has been pub- 
lished, its subject and title, and the locations, including State librar- 
ies, at which the report is available. The Auditor shall then distribute 
copies of the report only to those who request a report. The copies 
shall be in written or electronic form, as requested. He shall also file 
a copy of the audit report in the Auditor’s office, which will be a 
permanent public record; Provided, nothing in this subsection shall be 
construed as authorizing or permitting the publication of information 
whose disclosure is otherwise prohibited by law. 

(15) It is not the intent of the audit function, nor shall it be so construed, 
to infringe upon or deprive the General Assembly and the executive or 
judicial branches of State government of any rights, powers, or duties 
vested in or imposed upon them by statute or the Constitution. 

(16) The Auditor shall be responsible for receiving reports of allegations of 
the improper governmental activities set forth in G.S. 126-84. The 
Auditor shall provide a telephone hotline to receive such allegations 
and informant may choose whether to remain anonymous. The 
Auditor shall implement the necessary policies and procedures to 
investigate hotline allegations and recommend appropriate action. 
When the allegation involves issues of substantial and specific danger 
to the public health and safety, the Auditor shall notify the appropri- 
ate agency immediately. In addition, the Auditor shall publicize the 
hotline number periodically and shall report findings to the agencies 
involved. 

All records maintained by the State Auditor which involve unsub- 
stantiated allegations of improper governmental activities set forth in 
G.S. 126-84 shall be destroyed within four years from the date such 
allegation was received. 

(17) The Auditor or the Auditor’s designee, in conjunction with the State 
Controller and the State Budget Officer or their designees, shall 
handle the resolution of fee disputes between the Office of Information 
Technology Services and the State agencies receiving information 
technology services from the Office. 
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(18) The Auditor shall, after consultation and in coordination with the 
State Chief Information Officer, assess, confirm, and report on the 
security practices of information technology systems. If an agency has 
adopted standards pursuant to G.S. 147-33.82(d)(1) or (2), the audit 
shall be in accordance with those standards. The Auditor’s assess- 
ment of information security practices shall include an assessment of 
network vulnerability. The Auditor may conduct network penetration 
or any similar procedure as the Auditor may deem necessary. The 
Auditor may investigate reported information technology security 
breaches, cyber attacks, and cyber fraud in State government. The 
Auditor shall issue public reports on the general results of the reviews 
undertaken pursuant to this subdivision but may provide agencies 
with detailed reports of the security issues identified pursuant to this 
subdivision which shall not be disclosed as provided in G.S. 132-6.1(c). 
For the purposes of this subdivision only, the Auditor is exempt from 
the provisions of Article 3 of Chapter 143 of the General Statutes in 
retaining contractors. 

(d) Reports and Work Papers. — The Auditor shall maintain for 10 years a 
complete file of all audit reports and reports of other examinations, investiga- 
tions, surveys, and reviews issued under his authority. Audit work papers and 
other evidence and related supportive material directly pertaining to the work 
of his office shall be retained according to an agreement between the Auditor 
and State Archives. To promote intergovernmental cooperation and avoid 
unnecessary duplication of audit effort, and notwithstanding the provisions of 
G.S. 126-24, pertinent work papers and other supportive material related to 
issued audit reports may be, at the discretion of the Auditor and unless 
otherwise prohibited by law, made available for inspection by duly authorized 
representatives of the State and federal government who desire access to and 
inspection of such records in connection with some matter officially before 
them, including criminal investigations. 

Except as provided above, or upon subpoena issued by a duly authorized 
court or court official, audit work papers shall be kept confidential. (1983, c. 
913, s. 2; 1985 (Reg. Sess., 1986), c. 1024, ss. 24, 25; 1987, c. 738, s. 62; 1989, 
c. 236, s. 2; 1999-188, s. 2; 2001-142, s. 2; 2001-424, ss. 9.1(a), 15.2(c).) 


Editor’s Note. — The reference in subdivi- 
sion (c)(3) of this section to “this act” refers to 
Session Laws 1983, c. 913, which enacted this 
Article and made other changes in the General 
Statutes. 

Session Laws 1985 (Reg. Sess., 1986), c. 1024, 
s. 25 purported to rewrite “G.S. 147-64.6(11).” 
At the direction of the Revisor of Statutes, the 
amendment was effectuated in subdivision 
(c)(11). 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 


2001-424, s. 365 is a 


Effect of Amendments. — Session Laws 
2001-142, s. 2, effective May 31, 2001, added 
subdivision (c)(17). 

Session Laws 2001-424, s. 9.1(a), effective 
July 1, 2001, in subdivision (c)(12), substituted 
“a report” for “in a written statement” and 
inserted “of” preceding “such facts”; and in 
subdivision (c)(14), in the first sentence, substi- 
tuted “notify” for “provide copies of each audit 
report to,” added “that an audit report has been 
published, its subject and title, and the loca- 
tions, including State libraries, at which the 
report is available” at the end of that sentence, 
and added the second and third sentences. 

Session Laws 2001-424, s. 15.2(c), effective 
September 26, 2001, added subdivision (c)(18). 


§ 147-64.6A. Audit of community colleges. 


The State Auditor, within funds available to his Department, shall audit the 
Community Colleges and Technical Institutes so that all 58 institutions are 
audited no less than once every five years. (1987, c. 830, s. 71.) 
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§ 147-64.7. Authority. 


(a) Access to Persons and Records. — 

(1) The Auditor and his authorized representatives shall have ready 
access to persons and may examine and copy all books, records, 
reports, vouchers, correspondence, files, personnel files, investments, 
and any other documentation of any State agency. The review of State 
tax returns shall be limited to matters of official business and the 
Auditor’s report shall not violate the confidentiality provisions of tax 
laws. 

(2) The Auditor and his duly authorized representatives shall have such 
access to persons, records, papers, reports, vouchers, correspondence, 
books, and any other documentation which is in the possession of any 
individual, private corporation, institution, association, board, or 
other organization which pertain to: 

a. Amounts received pursuant to a grant or contract from the federal 
government, the State, or its political subdivisions. 

b. Amounts received, disbursed, or otherwise handled on behalf of the 
federal government or the State. In order to determine that 
payments to providers of social and medical services are legal and 
proper, the providers of such services will give the Auditor, or his 
authorized representatives, access to the records of recipients 
who receive such services. 

(3) The Auditor shall, for the purpose of examination and audit autho- 
rized by this act, have the authority, and will be provided ready access, 
to examine and inspect all property, equipment, and facilities in the 
possession of any State agency or any individual, private corporation, 
institution, association, board, or other organization which were 
furnished or otherwise provided through grant, contract, or any other 
type of funding by the State of North Carolina, or the federal 
government. 

(4) All contracts or grants entered into by State agencies or political 
subdivisions shall include, as a necessary part, a clause providing 
access as intended by this section. 

(5) The Auditor and his authorized agents are authorized to examine all 
books and accounts of any individual, firm, or corporation only insofar 
as they relate to transactions with any agency of the State. 

(b) Experts; Contracted Audits. — 

(1) The Auditor may obtain the services of independent public accoun- 
tants, qualified management consultants, or other professional per- 
sons and experts as he deems necessary or desirable to carry out the 
duties and functions assigned under the act. 

(2) No State agency may enter into any contract for auditing services 
which may impact on the State’s comprehensive annual financial 
report without consultation with, and the prior written approval of, 
the Auditor, except in instances where audits are called for by the 
Governor under G.S. 143-3 and he shall so notify the Auditor. The 
Auditor shall prescribe policy and establish guidelines containing 
appropriate criteria for selection and use of independent public 
accountants, qualified management consultants, or other professional 
persons by State agencies and governing bodies to perform all or part 
of the audit function. 

(c) Authority to Administer Oaths, Subpoena Witnesses and Records, and 
Take Depositions. — 

(1) For the purposes of this Article the Auditor or his authorized repre- 

sentative shall have the power to subpoena witnesses, to take testi- 
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mony under oath, to cause the deposition of witnesses (residing within 
or without the State) to be taken in a manner prescribed by law, and 
to assemble records and documents, by subpoena or otherwise. The 
subpoena power granted by this section may be exercised only at the 
specific written direction of the Auditor or his chief deputy. 

(2) In case any person shall refuse to obey a subpoena, the Auditor shall 
invoke the aid of any North Carolina court within the jurisdiction of 
which the investigation is carried on or where such person may be, in 
requiring the attendance and testimony of witnesses and the produc- 
tion of books, papers, correspondence, memoranda, contracts, agree- 
ments, and other records. Such court may issue an order requiring 
such person to appear before the Auditor or officers designated by the 
Auditor, there to produce records, if so ordered, or to give testimony 
touching the matter under investigation or in question; and any 
failure to obey such order of the court may be punished by such court 
‘as a contempt thereof. (19838, c. 918, s. 2; 1999-188, s. 1.) 


which enacted this Article and made other 
changes in the General Statutes. 


Editor’s Note. — The references in subdivi- 
sions (a)(3) and (b)(1) of this section to “act” and 
“the act” refer to Session Laws 1983, c. 913, 


OPINIONS OF ATTORNEY GENERAL 


Pursuant to § 147-64.13, the provisions 
of subdivision (a)(1) of this section super- 


confidential employee personnel files relevant 
to that audit without the consent of the em- 


sede the provisions of § 126-24 to the ex- 
tent they conflict. Specifically, the Auditor’s 
power to examine documents in the course of an 


ployee or his employer. See opinion of Attorney 
General to The Honorable Ralph Campbell, Jr., 
State Auditor, 1999 N.C.A.G. 8 (3/5/99). 


authorized audit includes the power to examine 


§ 147-64.7A. Obstruction of audit. 


Any person who shall willfully make or cause to be made to the State Auditor 
or his designated representatives any false, misleading, or unfounded report 
for the purpose of interfering with the performance of any audit, special review, 
or investigation, or to hinder or obstruct the State Auditor or the State 
Auditor’s designated representatives in the performance of their duties, shall 
be guilty of a Class 2 misdemeanor. (1997-526, s. 1.) 


§ 147-64.8. Independence. 


The Auditor shall maintain independence in the performance of his autho- 
rized duties. Except as otherwise provided by law, neither the General 
Assembly nor the Governor nor any department or agency of the executive or 
judicial branches of State government shall have the authority to limit the 
scope, direction, or report of an audit undertaken by the Auditor. No State 
regulatory agency shall by any fiscal or administrative requirements attempt 
to limit the scope, direction, or report of an audit undertaken by the Auditor. 
(1888019138) ‘sy 22) 


§ 147-64.9. Rules and regulations. 


The Auditor shall make and enforce such reasonable rules and regulations 
as are necessary for the operation of his office. The Auditor shall install an 
adequate accounting system for his office and shall keep or cause to be kept a 
complete, accurate, and adequate record of all fiscal transactions of his office. 
(1983 c: 913;'5.°2.) 
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§ 147-64.10. Powers of appointment. 


The Auditor may, subject to the provisions of the State Personnel Act, 
appoint all employees necessary to perform the duties and functions assigned 
to him by the provisions of this Article. 

Except where otherwise provided in this Article, all powers and duties vested 
in the Auditor may be delegated by him to deputies, assistants, employees, or 
other auditors, consultants, professionals, and experts, whose services are 
obtained in accordance with the provisions of this act; but the Auditor shall 
retain responsibility for the powers and duties so delegated. (1983, c. 913, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


Delegation of Power to Attend Meetings. 
— Those members of the Council of State who 
have statutory authority to delegate duties 
may, in conformity with such statutes, attend 
and vote at meetings of Boards of which they 
are ex officio members through delegates or 
designated subordinates. The remaining mem- 
bers of the Council of State may make similar 


ber’s judgment, other duties necessitate his 
absence and the statute creating his ex officio 
membership does not express or clearly imply 
an intent of the General Assembly that the 
powers of such membership be exercised per- 
sonally. See opinion of Attorney General to the 
honorable James E. Long, Commissioner of 


Insurance, 55 N.C.A.G. 116 (1986). 
delegations or designations where, in the mem- 


§ 147-64.11. Review of office. 


The Auditor may, on his own initiative and as often as he deems necessary, 
or as requested by the General Assembly, cause to be made a quality review 
audit of the operations of his office. Such a “peer review” shall be conducted in 
accordance with standards prescribed by the accounting profession. Upon the 
recommendation of the Advisory Budget Commission, the Joint Legislative 
Commission on Governmental Operations may contract with an independent 
public accountant, qualified management consultant, or other professional 
person to conduct a financial and compliance, economy and efficiency, and 
program result audit of the State Auditor. (1983, c. 913, s. 2.) 


§ 147-64.12. Conflict of interest. 


(a) To preserve the independence and objectivity of the audit function, the 
Auditor and his employees may not, unless otherwise expressly authorized by 
statute, serve in any capacity on an administrative board, commission, or 
agency of government of a political subdivision of the State or any other 
organization that, under the provisions of this act, they have the responsibility 
or authority to audit. Nor shall they have a material, direct or indirect 
financial, or other economic interest in the transactions of any State agency. 

(b) The Auditor shall not conduct an audit on a program or activity for which 
he had management responsibility or in which he has been employed during 
the preceding two years. The General Assembly shall otherwise provide for the 
ect audit of programs and activities within the meaning of this subsec- 

ion. 

If the Auditor’s hotline receives a report of allegations of improper govern- 
mental activities in a program or activity that the Auditor is prohibited by this 
subsection from auditing, the Hotline Manager shall transmit the report to the 
Legislative Services Officer or his designee. The report shall retain the same 
confidentiality after transmittal to the General Assembly that it had in the 
possession of the Auditor. (1983, c. 913, s. 2; 1993, c. 152, s. 1; 1996, 2nd Ex. 
Sess., c. 18, s. 8(n).) 
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§ 147-64.13. Construction. 


This Article shall be construed liberally in the aid of its declared purpose. It 
is the intent of this Article that the establishment of the Office of the Auditor 
and the duties, powers, qualifications, and purposes herein specified shall take 
pero y over any conflicting part or application of any other law. (1983, c. 

nog ah ee 


OPINIONS OF ATTORNEY GENERAL 


Pursuant to this section, the provisions _ tial employee personnel files relevant to that 
of § 147-64.7(a)(1) supersede the provi- audit without the consent of the employee or 
sions of § 126-24 to the extent they con- his employer. See opinion of Attorney General 
flict. Specifically, the Auditor’s power to exam- to The Honorable Ralph Campbell, Jr., State 
ine documents in the course of an authorized Auditor, 1999 N.C.A.G. 8 (3/5/99). 
audit includes the power to examine confiden- 


§ 147-64.14. Severability. 


If any provision of this Article or the application thereof to any person, State 
agency, political subdivision, or circumstance is held invalid, such invalidation 
shall not affect other provisions or applications of this Article which can be 
given effect without the invalid provision of application, and to this end the 
provisions of this Article are declared severable. (1983, c. 9138, s. 2.) 


ARTICLE 6. 


Treasurer. 


§ 147-65. Salary of State Treasurer. 


The salary of the State Treasurer shall be as established in the Current 
Operations Appropriations Act. In addition to the salary set by the General 
Assembly in the Current Operations Appropriations Act, longevity pay shall be 
paid on the same basis as is provided to employees of the State who are subject 
to the State Personnel Act. (Code, s. 3723; 1891, c. 505; Rev., s. 2739; 1907, c. 
Sour erorcreetes. 2.1917) c 16171919, c 233: c!247,’s: 3:'C.S., 8.3868; Ex. 
bess. 1920, & 40,8. 2° 1921 'c) 11, s. 1; 1935, ¢. 249; 1941, c. 1; 1947) c. 1041; 
iyad © 1210. 1400, c. 1,8. 2, 1957, ¢. 1.1963) c, 117858. 1:1967, c.1130;¢.1237; 
Pe oueee 214. Ss, 1-197) 6. 912.8. 1" 1973. 178, 6. 11975, 2nd Sess,,-c. 
983, s. 16; 1977, c. 802, s. 42.9; 1983, c. 761, s. 215; 1983 (Reg. Sess., 1984), c. 
1054,.6. (164; 1987, .c. 738, s. 32(b).) 


Cross References. — As to settlement of 
affairs of inoperative boards and agencies, see 
§§ 143-267 through 143-272. 


§ 147-66. Office and office hours. 


The Treasurer shall keep his office at the City of Raleigh, and shall attend 
there between the hours of 10 o’clock A.M. and three o’clock P.M., Sundays and 
legal holidays excepted. He shall be allowed such office room as may be 
necessary. (1868-9, c. 270, ss. 80, 81; Code, s. 3362; Rev., s. 5369; C.S., s. 7679.) 
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§ 147-67: Repealed by Session Laws 1981, c. 884, s. 14. 


§ 147-68. To receive and disburse moneys; to make re- 
ports. 


(a) It is the duty of the Treasurer to receive all moneys. which shall from 
time to time be paid into the treasury of this State; and to pay all warrants 
legally drawn on the Treasurer. 

(b) No moneys shall be paid out of the treasury except on warrant unless 
there is a legislative appropriation or authority to pay the same. 

(c) It shall be the responsibility of the Treasurer to determine that all 
warrants presented to him for payment are valid and legally drawn on the 
Treasurer. 

(d) The Treasurer shall report to the Governor and Advisory Budget 
Commission annually and to the General Assembly at the beginning of each 
biennial session the exact balance in the treasury to the credit of the State, 
with a summary of the receipts and payments of the treasury during the 
preceding fiscal year, and so far as practicable an account of the same down to 
the termination of the current calendar year. 

(d1) The Treasurer shall report to the Joint Legislative Commission on 
Governmental Operations, to the Chairman, Appropriations Base Budget 
Committee and the Chairman, Appropriations Expansion Budget Committee 
of the House of Representatives, and to the Chairman, Committee on Appro- 
priations and the Chairman, Committee on Base Budget of the Senate, on a 
quarterly basis, concerning all investments and deposits made by and through 
his office. The report shall include a listing of all investments with or on behalf 
of the State or any of its agencies or institutions and shall include the 
particular agency or institution, fund, rate of return, duration of the invest- 
ment, and the amount of deposit on all noninterest bearing accounts. The first 
report is due 90 days after July 1, 1982, and shall include all investments and 
deposits made during the 1981-82 fiscal year and all investments made during 
the first quarter of the 1982-83 fiscal year; thereafter, reports shall be made on 
a quarterly basis including all investments and deposits made during that 
reporting period. 

(d2) After consulting with the Select Committee on Information Technology 
and the Joint Legislative Commission on Governmental Operations and after 
consultation with and approval of the Information Resources Management 
Commission, the Department of State Treasurer may spend departmental 
receipts for the 2000-2001 fiscal year to continue improvement of the Depart- 
ment’s investment banking operations system, retirement payroll systems, 
and other information technology infrastructure needs. The Department of 
State Treasurer shall report by January 1, 2001, and annually thereafter to the 
following regarding the amount and use of the departmental receipts: the Joint 
Legislative Commission on Governmental Operations, the Chairs of the 
General Government Appropriations Subcommittees of both the House of 
Representatives and the Senate, and the Select Committee on Information 
Technology. 

(e) The State Treasurer shall except as provided in G.S. 143-25 be indepen- 
dent of any fiscal control exercise by the Director of the Budget or the 
Department of Administration and shall be responsible to the Advisory Budget 
Commission, the General Assembly and the people of North Carolina for the 
efficient and faithful exercise of the responsibilities of his office. (1868-9, c. 270, 
s. 71; Code, s. 3356; Rev., s. 5370; C.S., s. 7682; 1955, c. 577; 1957, c. 269, s. 1; 
1981 (Reg. Sess., 1982), c. 1282, s. 65; 1983, c. 913, s. 52; 2000-67, s. 24A.) 
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Cross References. — As to transfer of 
power to issue warrants upon the State Trea- 
surer from the State Auditor to the Director of 
the Budget, see §§ 143-3.1 and 143-3.2. As to 
funds of inoperative boards and agencies, see 
§§ 143-267 through 143-272. 

Editor’s Note. — Session Laws 2000-67, s. 
24A, effective July 1, 2000, was codified as 
subsection (d2) of this section at the direction of 
the Revisor of Statutes. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 


CASE 


The Treasurer is not required to pay 
every warrant which the Auditor may 
sign, but only those which are legally drawn, 
and the fact that the Auditor finds that a claim 
for which he issues a warrant on the Treasurer 
is authorized by law is not binding upon or a 
protection to the latter. Commercial & Farmers’ 
Bank v. Worth, 117 N.C. 146, 23 S.E. 160 
(1895). 

As He Has No Right to Pay Out Money 
Except on Proper Warrants. — As it is the 
duty of the State Treasurer to keep his ac- 
counts, showing the transactions of each fiscal 
year ending December 31, he has no right to 
pay out money except upon proper warrants 
drawn upon the proper funds in the treasury. 
Arendell v. Worth, 125 N.C. 111, 34 S.E. 232 
(1899). 

And the Treasurer is not liable to a 
mandamus for refusing to pay a warrant 
improperly drawn. Arendell v. Worth, 125 
N.C. 111, 34 S.E. 232 (1899). 

Where the State Treasurer denies the cor- 
rectness of a claim audited by the State Auditor 
and alleges fraud in the creation of the indebt- 
edness or that the services for which a warrant 
was issued were not rendered, mandamus will 
not lie to compel him to pay it, the question 
raised by such claim being for the legislature, 
and not the courts, to determine. Garner v. 
Worth, 122 N.C. 250, 29 S.E. 364 (1898). 

Or for Refusing to Pay a Claim Where No 
Warrant Has Been Issued. — Mandamus 
will not lie to compel the Treasurer to pay a 
claim where the Auditor has not issued a war- 
rant therefor, as the Treasurer can only pay on 
such warrant. Burton v. Furnam, 115 N.C. 166, 
20 S.E. 443 (1894). 

But the Treasurer is entitled to a man- 
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§147-68.1 


and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


NOTES 


damus to enforce the drawing of proper 
warrants upon the proper funds before paying 
them, as they are his vouchers. Arendell v. 
Worth, 125 N.C. 111, 34 S.E. 232 (1899). 

The courts cannot direct the State Trea- 
surer to pay a claim against the State, how- 
ever just and unquestioned, when there is no 
legislative appropriation to pay the same; and 
when there is such an appropriation, the coer- 
cive power is applied not to compel payment of 
the State liability, but to compel a public ser- 
vant to discharge his duty by obedience to a 
legislative enactment. Garner v. Worth, 122 
N.C. 250, 29 S.E. 364 (1898). 

Refund of Taxes. — The State Treasurer is 
responsible for the efficient and faithful exer- 
cise of the responsibilities of his office, includ- 
ing refunding taxes erroneously collected. 
Bailey v. State, 330 N.C. 227, 412 S.E.2d 295 
(1991), cert. denied, 504 U.S. 911, 112 S. Ct. 
1942, 118 L. Ed. 2d 547 (1992), overruled on 
other grounds, 348 N.C. 130, 500 S.E.2d 54 
(1998). 

Although the Secretary of Revenue is autho- 
rized by § 105-266.1 to refund excessive or 
incorrect taxes paid by a taxpayer who applies 
for such refund according to the statutory req- 
uisites of § 105-266.1, she is not authorized by 
that statute or by § 105-267 to order the refund 
of an invalid or illegal tax, since questions of 
constitutionality are for the courts. Bailey v. 
State, 330 N.C. 227, 412 S.E.2d 295 (1991), 
cert. denied, 504 U.S. 911, 112 S. Ct. 1942, 118 
L. Ed. 2d 547 (1992), overruled on other 
grounds, 348 N.C. 130, 500 S.E.2d 54 (1998). 

Applied in Gardner v. Board of Trustees of 
N.C. Local Governmental Employees’ Retire- 
ment Sys., 226 N.C. 465, 38 S.E.2d 314 (1946). 


§ 147-68.1. Banking operations. 


The cost of administration, management, and operations of the banking 
operations of the Department of State Treasurer shall be apportioned equita- 
bly among the funds and programs using these services, and the costs so 
apportioned shall be deposited with the State Treasurer as a general fund 
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nontax revenue. The cost of administration, management and operations of the 
banking operations of the Department of State Treasurer shall be covered by 
an appropriation to the State Treasurer for this purpose in the Current 
Operations Appropriations Act. (1983 (Reg. Sess., 1984), c. 1034, s. 118.) 


§ 147-69. Deposits of State funds in banks and savings and 
loan associations regulated. 


Banks and savings and loan associations having State deposits shall furnish 
to the Auditor of the State, upon his request, a statement of the moneys which 
have been received and paid by them on account of the treasury. The Treasurer 
shall keep in his office a full account of all moneys deposited in and drawn from 
all banks and savings and loan associations in which he may deposit or cause 
to be deposited any of the public funds, and such accounts shall be open to the 
inspection of the Auditor. The Treasurer shall sign all checks, and no deposi- 
tory bank or savings and loan association shall be authorized to pay checks not 
bearing his official signature. The Treasurer is authorized to use a facsimile 
signature machine or device in affixing his signature to warrants, checks or 
any other instrument he is required by law to sign. The Commissioner of 
Banks and the bank examiners, and the Commissioner of Banks and the 
savings and loan examiners, when so required by the State Treasurer, shall 
keep the State Treasurer fully informed at all times as to the condition of all 
such depository banks and savings and loan associations, so as to fully protect 
the State from loss. The State Treasurer shall, before making deposits in any 
bank or savings and loan association, require ample security from the bank or 
savings and loan association for such deposit. (1905, c. 520; Rev., s. 5371; 1915, 
c.168:1917, e9159.-@.Si7sn7684:°1931) ch I 27's. Tie. 243, 8157 19383ci sows. 
1; 1945, c. 644; 1949, c. 1183; 1967, c. 398, s. 2; 1977, c. 401, s. 1; 1983, c. 158, 
s./4; 1987, :cA75 1 sls 1989%ce76) si 272004193 stb) 


Editor’s Note. — Session Laws 2001-193, s. Legal Periodicals. — For comment on the 
16, effective July 1, 2001, deleted “Administra- 1949 amendment to this section, see 27 N.C.L. 
tor of the Savings Institutions Division” follow- Rev. 425 (1949). 
ing “bank examiner,” in the fifth sentence of the 
section. 


§ 147-69.1. Investments authorized for General Fund and 
Highway Funds assets. 


(a) The Governor and Council of State, with the advice and assistance of the 
State Treasurer, shall adopt such rules and regulations as shall be necessary 
and appropriate to implement the provisions of this section. 

b) This section applies to funds held by the State Treasurer to the credit of: 

(1) The General Fund; 

(2) The Highway Fund and Highway Trust Fund. 

(c) It shall be the duty of the State Treasurer to invest the cash of the funds 
enumerated in subsection (b) of this section in excess of the amount required 
to meet the current needs and demands on such funds, selecting from among 
the following: 

(1) Obligations of the United States or obligations fully guaranteed both 
as to principal and interest by the United States. 

(2) Obligations of the Federal Financing Bank, the Federal Farm Credit 
Bank, the Federal Home Loan Banks, the Federal Home Loan 
Mortgage Corporation, Fannie Mae, the Government National Mort- 
gage Association, the Federal Housing Administration, the Farmers 
Home Administration, the United States Postal Service, the Export- 
Import Bank, the International Bank for Reconstruction and Devel- 


606 


§147-69.1 ART. 6. TREASURER §147-69.1 


opment, the International Finance Corporation, the Inter-American 
Development Bank, the Asian Development Bank, the African Devel- 
opment Bank, and the Student Loan Marketing Association. 

(3) Repurchase Agreements with respect to securities issued or guaran- 
teed by the United States government or its agencies or other 
securities eligible for investment by this section executed by a bank or 
trust company or by primary or other reporting dealers to the Federal 
Reserve Bank of New York. 

(4) Obligations of the State of North Carolina. 

(5) Time deposits of financial institutions with a physical presence in 
North Carolina for the purpose of receiving commercial or retail 
deposits; provided that any principal amount of such deposit in excess 
of the amount insured by the federal government or any agency 
thereof, be fully secured by surety bonds, or be fully collateralized; 
provided further that the rate of return or investment yield may not 
be less than that available in the market on United States govern- 
ment or agency obligations of comparable maturity. 

(6) Repealed by Session Laws 1989 (Regular Session, 1990), c. 813, s. 10. 

(7) Prime quality commercial paper bearing the highest rating of at least 
one nationally recognized rating service and not bearing a rating 
below the highest by any nationally recognized rating service which 
rates the particular obligation. 

(8) Bills of exchange or time drafts drawn on and accepted by a commer- 
cial bank and eligible for use as collateral by member banks in 
borrowing from a federal reserve bank, provided that the accepting 
bank or its holding company is either (i) incorporated in the State of 
North Carolina or (ii) has outstanding publicly held obligations 
bearing the highest rating of at least one nationally recognized rating 
service and not bearing a rating below the highest by any nationally 
recognized rating service which rates the particular obligations. 

(9) Asset-backed securities (whether considered debt or equity) provided 
they bear the highest rating of at least one nationally recognized 
rating service and do not bear a rating below the highest rating by any 
nationally recognized rating service which rates the particular secu- 
rities. 

(10) Corporate bonds and notes provided they bear the highest rating of at 
least one nationally recognized rating service and do not bear a rating 
below the highest by any nationally recognized rating service which 
rates the particular obligation. 

(d) Unless otherwise provided by law, the interest or income received and 
accruing from all deposits or investments of such cash balances shall be paid 
into the State’s General Fund, except that all interest or income received and 
accruing on the monthly balance of the Highway Fund and Highway Trust 
Fund shall be paid into the State Highway Fund and Highway Trust Fund. The 
cash balances of the several funds may be combined for deposit or investment 
purposes; and when such combined deposits or investments are made, the 
interest or income received and accruing from all deposits or investments shall 
be prorated among the funds in conformity with applicable law and the rules 
and regulations adopted by the Governor and Council of State. 

(e) The State Treasurer shall cause to be prepared quarterly statements on 
or before the tenth day of February, May, August, and November in each year, 
which shall show the amount of cash on hand, the amount of money on deposit, 
the name of each depository, and all investments for which he is in any way 
responsible. Each quarterly statement shall be delivered to the Governor, 
Council of State, President Pro Tempore of the Senate, and Speaker of the 
House of Representatives; and a copy shall be posted in the office of the State 
Treasurer for the information of the public. 
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(f) Repealed by Session Laws 1989 (Regular Session, 1990), c. 813, s. 10. 

(g) Repealed by Session Laws 2001-444, s. 1, effective October 1, 2001. 
(1943267281949 213-1957, c;, [40.1 1961, c-835;'s- 25271967, c 398, slog, 
© :125%:1975,'c. 482: 1979; c. 467, s.:1:c, 717, sii; 1981) ec 80lsss21,).25 19385, 
c. 313, s. 3; 1987, c. 751, ss. 2-4; 1987 (Reg. Sess., 1988), c. 882, s. 5; 1989, c. 76, 
s. 28; c. 751, s. 7(43); 1989 (Reg. Sess., 1990), c. 813, s. 10; 1991 (Reg. Sess., 
1992), c. 959, s. 75; 1993, c. 105, s. 2; 1999-251, s. 1; 2001-444, s. 1; 2001-487, 


s. 14(m).) 


Cross References. — See § 124-5.1(a), di- 
recting the application of dividends of the 
North Carolina Railroad Company received by 
the State to reduce the obligations described in 
Session Laws 1997-4438, s. 32.30(c), as amended 
by Session Laws 1999-237, s. 27.11(d). See also 
§ 124-5.1(b), regarding the cessation of accrual 
of interest on the remaining balance of the 
obligations described in Session Laws 1997- 
443, s. 32.20(c), as amended by Session Laws 
1999-237, s. 27.11(d), effective January 1, 2000. 

Editor’s Note. — Session Laws 1997-443, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 1997’”. 

Session Laws 1997-443, s. 32.30(c), as 
amended by Session Laws 1999-237, s. 
27.11(d), provides: “Notwithstanding G.S. 147- 
69.1, if a majority of the outstanding shares 
held by shareholders other than the State and 
represented in person or by proxy at a North 
Carolina Railroad Company shareholder meet- 
ing where a plan for merger between the 
Beaufort and Morehead Railroad Company and 
the North Carolina Railroad Company is ap- 
proved, then the State Treasurer shall invest 
on a one-time basis up to sixty-one million 
dollars ($61,000,000) from the reserve account 
created in subsection (b) of this section in 
obligations of the Beaufort and Morehead Rail- 
road Company or any successor company. This 
investment shall be an interest-bearing de- 
mand note and shall be in a form prescribed by 
the State Treasurer. The remaining balance of 
the loan is not subject to repayment of principal 
or interest prior to action of the 2000 Session of 
the General Assembly. The Director of the Bud- 
get shall recommend to the 2000 Session of the 
General Assembly, by February 1, 2000, a plan 
for the repayment of the loan.” 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Subsection (c), as amended by Session Laws 
1999-251, s. 1, has been set forth above consis- 


tent with directions from the Revisor of stat- 
utes. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 2001-424, s. 2.2(b),’ provides: 
“Notwithstanding the provisions of Section 
7.2.(a) of S.L. 2000-67, nineteen million dollars 
($19,000,000) of the North Carolina Railroad 
Company dividends received by the State dur- 
ing the 2000-2001 fiscal year and the 2001-2002 
fiscal year shall: (i) be applied to increase the 
capital of the North Carolina Railroad Com- 
pany, (ii) reduce the obligations described in 
subsection (c) of Section 32.30 of S.L. 1997-443, 
as amended by subsection (d) of Section 27.11 of 
S.L. 1999-237, and (iii) be deposited in the 
General Fund.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-444, s. 1, effective October 1, 2001, deleted 
“the Bank for Cooperatives, the Federal Inter- 
mediate Credit Bank, the Federal Land 
Banks,” following “the Federal Farm Credit 
Bank,” in subdivision (c)(2); in subsection (e), 
substituted “February, May, August, and No- 
vember” for “January, April, July and October” 
in the first sentence, and in the last sentence, 
deleted “and” preceding “Council of State” and 
inserted “President Pro Tempore of the Senate, 
and Speaker of the House of Representatives” 
thereafter; and repealed subsection (g), regard- 
ing the proceeds for the sale of all or any part of 
stock owned by the State in the North Carolina 
Railroad Company or the Atlantic and North 
Carolina Railroad Company. 

Session Laws 2001-487, s. 14(m), effective 
December 16, 2001, substituted “Fannie Mae” 
for “the Federal National Mortgage Associa- 
tion” in subdivision (c)(2). 
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§ 147-69.2. Investments authorized for special funds held 
by State Treasurer. 


(a) This section applies to funds held by the State Treasurer to the credit of: 

(1) The Teachers’ and State Employees’ Retirement System, 

(2) The Consolidated Judicial Retirement System, 

(3) ee Teachers’ and State Employees’ Hospital and Medical Insurance 

an, 

(4) The General Assembly Medical and Hospital Care Plan, 

(5) The Disability Salary Continuation Plan, 

(6) The Firemen’s and Rescue Workers’ Pension Fund, 

(7) The Local Governmental Employees’ Retirement System, 

(8) The Legislative Retirement System, 

(9) The Escheat Fund, 

(10) The Legislative Retirement Fund, 

(11) The State Education Assistance Authority, 

(12) The State Property Fire Insurance Fund, 

(13) The Stock Workers’ Compensation Fund, 

(14) The Mutual Workers’ Compensation Fund, 

(15) The Public School Insurance Fund, 

(16) The Liability Insurance Trust Fund, 

(17) Trust funds of The University of North Carolina and its constituent 
institutions deposited with the State Treasurer pursuant to G.S. 
116-36.1, 

(17a) North Carolina Veterans Home Trust Fund, 

(17b) North Carolina National Guard Pension Fund, 

(17c) Retiree Health Premium Reserve Account, and 

(18) Any other special fund created by or pursuant to law for purposes 
other than meeting appropriations made pursuant to the Executive 
Budget Act. 

(b) It shall be the duty of the State Treasurer to invest the cash of the funds 
enumerated in subsection (a) of this section in excess of the amount required 
to meet the current needs and demands on such funds, selecting from among 
the following: 

(1) Any of the investments authorized by G.S. 147-69.1(c)(1)-(7). 

(2) General obligations of other states of the United States. 

(3) General obligations of cities, counties and special districts in North 
Carolina. 

(4) Obligations of any company, other organization or legal entity incor- 
porated or otherwise created or located within or outside the United 
States if the obligations bear one of the four highest ratings of at least 
one nationally recognized rating service and do not bear a rating 
below the four highest by any nationally recognized rating service 
which rates the particular security. 

(5) Repealed by Session Laws 2001-444, s. 2, effective October 1, 2001. 

(6) Asset-backed securities (whether considered debt or equity) provided 

: they bear ratings by nationally recognized rating services as provided 
in G.S. 147-69.2(b)(4) and that they do not bear a rating below the four 
highest by any nationally recognized rating service that rates the 
particular securities. 

(7) With respect to Retirement Systems’ assets referred to in G.S. 147- 
69.2(b)(8), (i) insurance contracts that provide for participation in 
individual or pooled separate accounts of insurance companies, (ii) 
group trusts, (iii) individual, common, or collective trust funds of 
banks and trust companies, (iv) real estate investment trusts, and (v) 
limited partnerships, whether described as limited liability partner- 
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ships or limited liability companies; provided the investment manager 
has assets under management of at least one hundred million dollars 
($100,000,000); provided such investment assets are managed prima- 
rily for the purpose of investing in or owning real estate or related 
debt financing located within or outside the United States; and 
provided that the investment authorized by this subsection shall not 
exceed ten percent (10%) of the market value of all invested assets of 
the Retirement Systems. 

(8) With respect to assets of the Teachers’ and State Employees’ Retire- 
ment System, the Consolidated Judicial Retirement System, the 
Firemen’s and Rescue Workers’ Pension Fund, the Local Governmen- 
tal Employees’ Retirement System, the Legislative Retirement Sys- 
tem, and the North Carolina National Guard Pension Fund (herein- 
after referred to collectively as the Retirement Systems), they may be 
invested in preferred or common stocks issued by any company 
incorporated or otherwise created or located within or outside the 
United States provided the investments meet the conditions of this 
subdivision. 

The investments authorized under this subdivision cannot exceed 
sixty-five percent (65%) of the market value of all invested assets of 
the Retirement Systems. Up to five percent (5%) of the amount that 
may be invested under this subdivision may be invested in the stocks 
or shares of a diversified investment company registered under the 
“Investment Company Act of 1940” that has total assets of at least 
fifty million dollars ($50,000,000). 

The assets authorized under this subdivision can be invested 
through individual, common, or collective trust funds of banks, trust 
companies, and group trust funds of investment advisory companies 
so long as the investment manager has assets under management of 
at least one hundred million dollars ($100,000,000). 

The assets authorized under this subdivision can also be invested 
directly, if all of the following conditions are met: 

a. The common stock or preferred stock of such corporation is 
registered on a national securities exchange as provided in the 
Federal Securities Exchange Act or quoted through the National 
Association of Securities Dealers’ Automated Quotations 
(NASDAQ) system. 

b. The corporation has paid a cash dividend on its common stock in 
each year of the 5-year period next preceding the date of invest- 
ment and the aggregate net earnings available for dividends on 
the common stock of the corporation for the whole of that period 
have been at least equal to the amount of the dividends paid. 

c. In applying the dividend and earnings test under this section to 
any issuing, assuming, or guaranteeing corporation, if the corpo- 
ration acquired its property or any substantial part thereof 
within a five-year period immediately preceding the date of 
investment by consolidation, merger, or by the purchase of all or 
a substantial portion of the property of any other corporation or 
corporations, or acquired the assets of any unincorporated busi- 
ness enterprise by purchase or otherwise, the dividends and net 
earnings of the several predecessor or constituent corporations or 
enterprises shall be consolidated and adjusted so as to ascertain 
whether or not the applicable requirements of this subdivision 
have been complied with. 

No more than one and one-half percent (1 1/2%) of the market value 
of the Retirement Systems’ assets that may be invested under this 
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subdivision can be invested in the stock of a single corporation, and 

the total number of shares in that single corporation cannot exceed 

eight percent (8%) of the issued and outstanding stock of that 

corporation. 

d. ie pamepseel by Session Laws 2001-444, s. 2, effective October 1, 

g. That investments may be made in securities convertible into 
common stocks issued by any such company, if such securities 
bear one of the four highest ratings of at least one nationally 
recognized rating service and do not bear a rating below the four 
highest by any nationally recognized rating service which may 
then rate the particular security. 

(9) With respect to Retirement Systems’ assets, as defined in subdivision 
(b)(8) of this subsection, they may be invested in limited partnership 
interests in a partnership or in interests in a limited liability company 
if the primary purpose of the partnership or limited liability company 
is to invest in public or private debt, public or private equity, or 
corporate buyout transactions, within or outside the United States. 
The amount invested under this subdivision shall not exceed five 
percent (5%) of the market value of all invested assets of the 
Retirement Systems. 

(10) Recodified as part of subdivision (b)(9) by Session Laws 2000-160, s. 
a. 

(11) With respect to assets of the Escheat Fund, obligations of the North 
Carolina Global TransPark Authority authorized by G.S. 63A- 
4(a)(22), not to exceed twenty-five million dollars ($25,000,000), that 
have a final maturity not later than September 1, 2004. The obliga- 
tions shall bear interest at the rate set by the State Treasurer. No 
commitment to purchase obligations may be made pursuant to this 
subdivision after September 1, 19938, and no obligations may be 
purchased after September 1, 1994. In the event of a loss to the 
Escheat Fund by reason of an investment made pursuant to this 
subdivision, it is the intention of the General Assembly to hold the 
Escheat Fund harmless from the loss by appropriating to the Escheat 
Fund funds equivalent to the loss. 

(b1) With respect to investments authorized by subsections (b)(8) and (b)(9) 
of this section, the State Treasurer shall appoint an Investment Advisory 
Committee, which shall consist of five members: the State Treasurer, who shall 
be chairman ex officio; two members selected from among the members of the 
boards of trustees of the Retirement Systems; and two members selected from 
the general public. The two public members must have experience in one or 
more of the following areas: investment management, real estate investment 
trusts, real estate development, venture capital investment, or absolute return 
strategies. The State Treasurer shall also appoint a Secretary of the Invest- 
ment Advisory Committee who need not be a member of the committee. 
Members of the committee shall receive for their services the same per diem 
and allowances granted to members of the State boards and commissions 
generally. The committee shall have advisory powers only and membership 
shall not be deemed a public office within the meaning of Article VI, Section 9 
of the Constitution of North Carolina or G.S. 128-1.1. 

(c) Repealed by Session Laws 1995, c. 501, s. 2. (1979, c. 467, s. 2; 1983, c. 
702, ss. 1-9; 1987, c. 446, s. 1; c. 751, s. 5; 1987 (Reg. Sess., 1988), c. 1070; 1989, 
c. 770, s. 54; 1989 (Reg. Sess., 1990), c. 813, s. 11; c. 848, s. 5; 1991, c. 542, s. 
16; c. 636, s. 3; c. 749, s. 8; 1993 (Reg. Sess., 1994), c. 777, s. 4G); 1995, c. 346, 
s. 2; c. 501, s. 2; 1997-456, s. 27; 1999-237, s. 27.16; 1999-251, s. 2; 2000-160, 
s. 2; 2001-444, ss. 2, 3.) 
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Cross References. — As to investment by 
community colleges and technical institutes, 
see § 115D-58.6. 

Editor’s Note. — Subsection (a), as 
amended by Session Laws 1999-251, s. 2, has 


been set forth above with subdivision designa- 


tion changes pursuant to direction from the 
Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2000-160, s. 2, effective August 2, 2000, com- 
bined former subdivision (b)(10) with subdivi- 
sion (b)(9); and in present (b)(9), inserted “of the 
North Carolina Economic Opportunities Fund” 
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and “or the North Carolina Economic Opportu- 
nities Fund,” added the last sentence, and 
made minor stylistic and wording changes. 

Session Laws 2001-444, ss. 2 and 3, effective 
October 1, 2001, rewrote subsection (b); and in 
subsection (b1), deleted “Equity” preceding “In- 
vestment Advisory Committee” in two places, in 
the first sentence substituted “subsections 
(b)(8) and (b)(9) of this section” for “subsection 
(b)(8),” and added the present second sentence. 

Legal Periodicals. — For note, “North 
Carolina’s South African Divestment Statute,” 
see 67 N.C.L. Rev. 949 (1989). 


§ 147-69.3. Administration of State Treasurer’s invest- 
ment programs. 


(a) The State Treasurer shall establish, maintain, administer, manage, and 
operate within the Department of State Treasurer one or more investment 
programs for the deposit and investment of assets pursuant to the provisions 
of G.S. 147-69.1 and G.S. 147-69.2. 3 

(b) Any official, board, commission, other public authority, local government, 
school administrative unit, local ABC board, or community college of the State 
having custody of any funds not required by law to be deposited with and 
invested by the State Treasurer may deposit all or any portion of those funds 
with the State Treasurer for investment in one of the investment programs 
established pursuant to this section, subject to any provisions of law with 
respect to eligible investments, provided that any occupational licensing board 
as defined in G.S. 93B-1 may participate in one of the investment programs 
established pursuant to this section regardless of whether or not the funds 
were required by law to be deposited with and invested by the State Treasurer. 
In the absence of specific statutory provisions to the contrary, any of those 
funds may be invested in accordance with the provisions of G.S. 147-69.2 and 
147-69.3. Upon request from any depositor eligible under this subsection, the 
State Treasurer may authorize moneys invested pursuant to this subsection to 
be withdrawn by warrant on the State Treasurer. 

(c) The State Treasurer’s investment programs shall be so managed that in 
the judgment of the State Treasurer funds may be readily converted into cash 
when needed. 

(d) Except as provided by G.S. 147-69.1(d), the total return earned on 
investments shall accrue pro rata to the fund whose assets are invested 
according to the formula prescribed by the State Treasurer with the approval 
of the Governor and Council of State. 

(e) The State Treasurer has full powers as a fiduciary to hold, purchase, sell, 
assign, transfer, lend and dispose of any of the securities or investments in 
which any of the programs created pursuant to this section have been invested, 
and may reinvest the proceeds from the sale of those securities or investments 
and any other investable assets of the program. 

(f) The cost of administration, management, and operation of investment 
programs established pursuant to this section shall be apportioned equitably 
among the programs in such manner as may be prescribed by the State 
Treasurer, such costs to be paid from each program, and to the extent not 
otherwise chargeable directly to the income or assets of the specific investment 
program or pooled investment vehicle, shall be deposited with the State 
Treasurer as a General Fund nontax revenue. The cost of administration, 
management, and operation of investment programs established pursuant to 
this section and not directly paid from the income or assets of such program 
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shall be covered by an appropriation to the State Treasurer for this purpose in 
the Current Operations Appropriations Act. 

(g) The State Treasurer is authorized to retain the services of independent 
appraisers, auditors, actuaries, attorneys, investment counseling firms, stat- 
isticians, custodians, or other persons or firms possessing specialized skills or 
knowledge necessary for the proper administration of investment programs 
created pursuant to this section. 

(h) The State Treasurer shall prepare, as of the end of each fiscal year, a 
report on the financial condition of each investment program created pursuant 
to this section. A copy of each report shall be submitted within 30 days 
following the end of the fiscal year to the official, institution, board, commission 
or other agency whose funds are invested, the State Auditor, and the Advisory 
Budget Commission. 

(i) The State Treasurer’s annual report to the General Assembly shall 
include a full and complete statement of all moneys invested by virtue of the 
provisions of G.S. 147-69.1 and G.S. 147-69.2, the nature and character of 
investments therein, and the revenues derived therefrom. 

(j) Subject to the provisions of G.S. 147-69.1(d), the State Treasurer shall 
adopt any rules necessary to carry out the provisions of this section. (1979, c. 
467, s. 3; 1981, c. 445, ss. 4, 5; 1983, c. 515, s. 1; c. 702,:'s. 10; 1983 (Reg. Sess., 
1984), c. 1034, ss. 116, 117; 1987, c. 751, ss. 6-8; 2001-444, s. 4.) 


Cross References. — As to investment by 
community colleges and technical institutes, 
see § 115D-58.6. 

Effect of Amendments. — Session Laws 
2001-444, s. 4, effective October 1, 2001, in 
subsection (b) substituted “those funds” for 
“such funds” in the first sentence and substi- 
tuted “of those funds” for “such funds” in the 
second sentence; in subsection (d) substituted 
“the total return” for “net income,” substituted 
“accrue” for “be credited,” and substituted “the 
formula” for “such formula as may be”; in sub- 
section (e), substituted “has full powers” for 
“shall have full powers,” and substituted “those 


securities” for “such securities”; in subsection 
(g), deleted “such” preceding “independent ap- 
praisers” and deleted “as may be” preceding 
“necessary ’; deleted the former last sentence of 
subsection (i), which read: “The State Treasurer 
shall also establish annual investment yield 
targets for all moneys invested by virtue of the 
provisions of G.S. 147-69.1 and G.S. 147-69.2, 
and shall include in his annual report a state- 
ment of the extent that these targets have been 
reached”; and in subsection (j), substituted — 
“G.S. 147-69.1(d)” for “G.S. 147-69.1(e),” and 
substituted “any rules necessary” for “such 
rules and regulations as may be necessary.” 


§ 147-70. To make short-term notes in emergencies. 


Subject to the approval of the Governor and Council of State, the State 
Treasurer is authorized to make short-term notes for temporary emergencies, 
but such notes must only be made to provide for appropriations already made 
-by the General Assembly. (1915, c. 168, s. 3; C.S., s. 7685.) 


§ 147-71. May demand and sue for money and property of 
State. 


The Treasurer is authorized to demand, sue for, collect and receive all money 
and property of the State not held by some person under authority of law. 
(1866,.c.,,46; Code, s.. 3359; Rev.,.s..5375; C.S.,.s.. 7688.) 


§ 147-72. Ex officio treasurer of State institutions; duties 
as such. 


The Treasurer shall be ex officio the treasurer of the Department of 
Agriculture and Consumer Services, of the North Carolina State College of 
Agriculture and Engineering, of the North Carolina School for the Deaf and 
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Dumb at Morganton, of the North Carolina Institution for the Deaf and Dumb 
and the Blind at Raleigh, for the State hospitals (for the insane) at Raleigh, 
Morganton and Goldsboro and for the State’s prison. He may appoint deputies 
to act for him at Morganton and Goldsboro, and may pay such deputies 
reasonable compensation. He shall keep all accounts of the institutions, and 
shall pay out all moneys, upon the warrant of the respective chief officers or 
superintendents, countersigned by two members of the board of directors, 
managers, or trustees. He shall report to the respective boards at such times 
as they may call on him, showing the amount received on account of the 
institution, amount paid out, and amount on hand. He shall perform his duties 
as treasurer of these several institutions under such regulation as shall be 
prescribed in each case by their respective boards of managers, trustees or 
directors, with the approval of the Governor; and shall be responsible on his 
official bond for the faithful discharge of his duties as treasurer of each of the 
several institutions. As treasurer of such institutions he shall, annually, after 
the examination, verification, and cancellation of his vouchers, deposit the 
same with the respective institutions, and the superintendents thereof shall be 
responsible for their safekeeping. (1879, c. 240, s. 2; 1881, c. 128; c. 211, s. 9; 
1683, ¢ Wob,s.12..c, 405;,Code, 6842230722015. 025, 100, C. 4347 Ooo male 
s. 11; Rev., s. 5376; 1919, c. 314, s. 6; C.S., s.. 7689; 1947, c. 781; 1997-261, s. 
109.) 


Cross References. — As to State schools for College of Agriculture and Engineering is now 
hearing impaired children, see § 143B-216.40 the North Carolina State University at Ra- 
et seq. As to the state school for sight-impaired _ leigh. See Session Laws 1963, c. 448, s. 6; 1965, 
children, see § 143B-164.10 et seq. c. 213. And see § 116-4. 

Editor’s Note. — The North Carolina State 


§ 147-73. Office of treasurer of each State institution abol- 
ished. 


The office of treasurer of each of the several State institutions of which the 
State Treasurer is ex officio treasurer is hereby abolished. (1929, c. 337, s. 3.) 


§ 147-74. Office of State Treasurer declared office of de- 
posit and disbursement. 


The office of the State Treasurer is declared to be an office of deposit and 
disbursement and only such records and accounts as may be necessary to 
disclose the accountability of the State Treasurer shall be kept. The purpose of 
this section is to prevent duplication in account and record keeping and such 
accounts as may be necessary shall be prescribed by the Director of the Budget 
under the terms of the Executive Budget Act. (1929, c. 337, s. 2.) 


§ 147-75. Deputy to act for Treasurer. 


The Treasurer may authorize a deputy to perform any duties pertaining to 
the office. The Treasurer may authorize a deputy to affix the Treasurer’s 
signature to any check, warrant or any other instrument the Treasurer is 
required to sign by use of the facsimile signature machine or device during the 
Treasurer’s absence or disability. The Treasurer shall be responsible for the 
conduct of his deputies. (1868-9, c. 270, s. 76; Code, s. 3358; Rev., s. 5377; C.S., 
8.°7690; 1977, ch 4015802) 
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OPINIONS OF ATTORNEY GENERAL 


Delegation of Power to Attend Meetings. 
— Those members of the Council of State who 
have statutory authority to delegate duties 
may, in conformity with such statutes, attend 
and vote at meetings of Boards of which they 
are ex officio members through delegates or 
designated subordinates. The remaining mem- 
bers of the Council of State may make similar 


ber’s judgment, other duties necessitate his 
absence and the statute creating his ex officio 
membership does not express or clearly imply 
an intent of the General Assembly that the 
powers of such membership be exercised per- 
sonally. See opinion of Attorney General to the 
honorable James E. Long, Commissioner of 
Insurance, 55 N.C.A.G. 116 (1986). 


delegations or designations where, in the mem- 


§ 147-76. Liability for false entries in his books. 


If the Treasurer of the State shall wittingly or falsely make, or cause to be 
made, any false entry or charge in any book by him as Treasurer, or shall 
wittingly or falsely form, or procure to be formed, any statement of the 
treasury, to be by him laid before the Governor, the General Assembly, or any 
committee thereof, or to be by him used in any settlement which he is required 
to make with intent, in any of said instances, to defraud the State or any 
person, such Treasurer shall be guilty of a Class 1 misdemeanor. (R.C., c. 34, 
s. 68; Code, s. 1119; Rev., s. 3606; C.S., s. 7691; 1983, c. 913, s. 53; 1998, c. 539, 
s. 1055; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 147-77. Daily deposit of funds to credit of Treasurer. 


All funds belonging to the State of North Carolina, in the hands of any head 
of any department of the State which collects revenue for the State in any form 
whatsoever, and every institution, agency, officer, employee, or representative 
of the State or any agency, department, division or commission thereof, except 
officers and the clerks of the Supreme Court and Court of Appeals, collecting or 
receiving any funds or money belonging to the State of North Carolina, shall 
daily deposit the same in some bank, or trust company, selected or designated 
by the State Treasurer, in the name of the State Treasurer, at noon, or as near 
thereto as may be, and shall report the same daily to said Treasurer: Provided 
that the State Treasurer may authorize exemptions from the provisions of this 
section so long as funds are deposited and reported pursuant to the provisions 
of this section at least once a week and, in addition, so long as funds are 
deposited and reported pursuant to the provisions of this section whenever as 
much as two hundred fifty dollars ($250.00) has been collected and received: 
Provided, that the Treasurer may refund the amount of any bad checks which 
have been returned to the department by the Treasurer when the same have 
not been collected after 30 days’ trial. (1925, c. 128, s. 1; 1945, c. 159; 1969, c. 
44. 5.77; 1985, c. 708.) 


Cross References. — As to daily deposits by 
community colleges and technical institutes, 
see § 115D-58.9. 


OPINIONS OF ATTORNEY GENERAL 


“Enterprise funds” maintained by the Di- 
vision of Vocational Rehabilitation Services and 
“student activity funds” maintained by the 
Schools for the Deaf are required to be depos- 
ited with the State Treasurer pursuant to 
§ 147-77. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 


of Human Resources, 56 N.C.A.G. 10 (1986). 
Funds donated to Lenox Baker Chil- 
dren’s Hospital are required to be deposited 
with the State Treasurer unless the conditions 
or terms of the gift provide to the contrary, or 
unless otherwise provided by law. See opinion 
of Attorney General to Mr. Richard J. Vinegar, 
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Chairman Board of Directors of Lenox Baker 
Children’s Hospital, 56 N.C.A.G. 31 (1986). 
Any gift in trust where the terms 
contraindicate investment or deposit with 
the State Treasurer (for example where the 
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would be exempt from the operation of the cash 
management policy. See opinion of Attorney 
General to Mr. Phillip J. Kirk, Jr., Secretary, 
Department of Human Resources, 56 N.C.A.G. 
10 (1986). 


terms of the gift provide for a private trustee) 


§ 147-78. Treasurer to select depositories. 


The State Treasurer is hereby authorized and empowered to select and 
designate, wherever necessary, in this State some bank or banks, savings and 
loan association or associations, or trust company as an official depository of 
the State. (1925, c. 128, s. 2; 1979, c. 637, s. 4; 1983, c. 158, s. 5.) 


§ 147-78.1. Good faith deposits; use of master trust. 


Notwithstanding any other provision of law, the State Treasurer is autho- 
rized to select a bank or trust company as master trustee to hold cash or 
securities to be pledged to the State when deposited with him pursuant to 
statute or at the request of another State agency. Securities may be held by the 
master trustee in any form that, in fact, perfects the security interest of the 
State in the securities. The State Treasurer shall by rule or regulation 
establish the manner in which the master trust shall operate. The master 
trustee may charge reasonable fees for services rendered to each person who 
deposits the cash or securities with the State. (1985, c. 496, s. 1.) 


§ 147-79. Deposits to be secured; reports of depositories. 


(a) The amount of funds deposited by the State Treasurer in an official 
depository shall be adequately secured by deposit insurance, surety bonds, or 
investment securities of such nature, in such amounts, and in such manner, as 
may be prescribed by rule or regulation of the State Treasurer with the 
approval of the Governor and Council of State. No security is required for the 
protection of funds remitted to and received by a bank or trust company 
designated by the State Treasurer under G.S. 142-1 and acting as paying agent 
for the payment of the principal of or interest on bonds or notes of the State. 

(b) Each official depository having deposits required to be secured by 
subsection (a) of this section may be required to report to the State Treasurer 
on January 1 and July 1 of each year (or such other dates as he may prescribe) 
a list of all surety bonds or investment securities securing such deposits. If the 
State Treasurer finds at any time that any funds of the State are not properly 
secured, he shall so notify the depository. Upon such notification, the deposi- 
tory shall comply with the applicable law or regulations forthwith. 

(c) Violation of the provisions of this section shall be a Class 1 misdemeanor. 
(1933, c. 461, ss. 1, 11/2; 1979, c. 637, s. 3; 19938, c. 539, s. 1056; 1994, Ex. Sess., 
eo24 sv lAtc)) 


Legal Periodicals. — For review of this 
section, see 11 N.C.L. Rev. 201 (1933). 


§ 147-80. Deposit in other banks unlawful; liability. 


It shall be unlawful for any funds of the State to be deposited by any person, 
institution, or department or agency in any place or bank or trust company, 
other than those so selected and designated as official depositories of the State 
of North Carolina by the State Treasurer, and any person so offending or aiding 
and abetting in such offense shall be guilty of a Class 1 misdemeanor and any 
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person so offending or aiding and abetting in such offense shall also immedi- 
ately become civilly hable to the State of North Carolina in the amount of the 
money or funds unlawfully deposited, and, at the instance of the State 
Treasurer, or at the instance of the Governor, the Attorney General shall 
forthwith institute the civil action in the name of the State of North Carolina 
against such person or persons, either in the courts of Wake County, according 
to their respective jurisdiction, or in the county in which said unlawful deposit 
has been made, according to the selection made by the officer requesting the 
institution of such action, for the purpose of recovering the amount of the 


money so unlawfully deposited, with interest thereon at six percent (6%) per 
_annum, and for the cost of said action, and the court in which said action is 
tried may also tax, as a part of the cost in said action, to the use of the State 


of North Carolina, a sum sufficient to reimburse the State of North Carolina for 
all expense incidental to or connected with the preparation and prosecution of 
such action. (1925, c. 128, s. 3; 1993, c. 5389, 's. 1057; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 147-81. Number of depositories; contract. 


The State Treasurer is authorized and empowered to select as many 
depositories in one place and in the State as may appear to him to be necessary 
and convenient for the various officers, representatives and employees of the 
State, to comply with the purposes of G.S. 147-77, 147-78, 147-80, 147-81, 
147-82, 147-83 and 147-84, and may make such contracts with said deposito- 
ries for the payment of interest on average daily or monthly balances as may 
appear advantageous to the State in the opinion of such Treasurer and the 
Governor. (1925, c. 128, s. 4.) 


§ 147-82. Accounts of funds kept separate. 


In order to preserve and keep them separate, all funds that are now required 
by law to. be kept separate or to be separately administered, both by State 
departments, institutions, commissions, and other agencies or divisions of the 
State which collect or receive funds belonging to the State, or funds handled or 
maintained as trust funds in any form by such department, division or 
institution shall be evidenced in daily reports by distribution sheets, which 
shall reflect and show an exact copy of the accounts, showing the distribution 
of said money kept by such collecting departments, institutions and agencies, 
and the same shall be entered in the records of the office of the State Treasurer, 
so as to keep and maintain in the office where the same is first collected or 
received the same account thereof, and of the distribution thereof, the same 
records and accounts as are kept in the office of the State Treasurer relating 
thereto. (1925, c. 128, s. 5.) 


§ 147-83. Receipts from federal government and gifts not 
affected. 


General Statutes 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84 
shall not be held or construed to affect or interfere with the receipts and 
disbursements of any funds received by any institution or department of this 
State from the federal government or any gift or donation to any institution or 
department of the State or commission or agency thereof when either in the act 


of Congress, relating to such funds received from the federal government, or in 


the instrument evidencing the said private donation or gift, a contrary 
disposition or handling is prescribed or required, and the said sections shall 
not apply to any moneys paid to any department, institution or agency, or 
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undertaking of the State of North Carolina, as a part of any legislative 
appropriation, or allotment from any contingent fund, as provided by law, after 
the same has been paid out of the State treasury. (1925, c. 128, s. 6.) 


OPINIONS OF ATTORNEY GENERAL 


When Federally Confiscated Drug Re- 
lated Property Is Returned to Local Au- 
thorities. — If federal authorities confiscate 
drug related property and thereafter return a 
part of it to local authorities for law enforce- 
ment purposes, the N.C. Constitution and laws 
do not require these funds to go to the local 
school board as forfeited property and they may 
be used by local law enforcement. See opinion of 
the Attorney General to Mr. Aubrey S. 
Tomlinson, Jr., Attorney for Franklin County, 
58 N.C.A.G. 51 (1988). 

Funds donated to Lenox Baker Chil- 
dren’s Hospital are required to be deposited 
with the State Treasurer unless the conditions 


or terms of the gift provide to the contrary, or 
unless otherwise provided by law. See opinion 
of Attorney Genera! to Mr. Richard J. Vinegar, 
Chairman Board of Directors of Lenox Baker 
Children’s Hospital, 56 N.C.A.G. 31 (1986). 

Any gift in trust where the terms 
contraindicate investment or deposit with 
the State Treasurer (for example where the 
terms of the gift provide for a private trustee) 
would be exempt from the operation of the cash 
management policy. See opinion of Attorney 
General to Mr. Phillip J. Kirk, Jr., Secretary, 
Department of Human Resources, 56 N.C.A.G. 
10 (1986). 


§ 147-84. Refund of excess payments. 


Whenever taxes or other receipts of any kind are or have been by clerical 
error, misinterpretation of the law, or otherwise, collected and paid into the 
State treasury in excess of the amount found legally due the State, said excess 
amount shall be refunded to the person entitled thereto. (1925, c. 128, s. 7; 
1983, c. 913; s. 54.) 


§ 147-85. Fiscal year. 


The fiscal year of the State government shall annually close on the thirtieth 
day of June. (1868-9, c. 270, s. 77; 1883, c. 60; Code, s. 3360; 1885, c. 334; 1905, 
c. 430; Rev., s. 53878; C.S., s. 7692; 1921, c. 229; Ex. Sess. 1921, c. 7; 1925, c. 89, 
§.2151983 76) 913;8155:) 


CASE NOTES 


Applied in Martin v. Swain County, 201 N.C. 
68, 158 S.E. 843 (1931). 


§ 147-86. Additional clerical assistance authorized; com- 
pensation and duties. 


The State Treasurer, by and with the consent and advice of the Governor and 
Council of State, is authorized to employ an additional clerk in the Treasury 
Department, whose compensation and duties shall be fixed by the State 
Treasurer, by and with the consent and advice of the Governor and Council of 
State. The compensation of such additional clerk as may be employed pursuant 
to this section shall be paid as other officers and clerks are paid. (1923, c. 172; 
C.S., s. 7693 (a).) 


§ 147-86.1. Pool account for local government unemploy- 
ment compensation. 


(a) The State Treasurer is authorized to establish a pool account, in 
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accordance with rules and regulations of the Employment Security Commis- 
sion, in cooperation with any one or more units of local government, for the 
purpose of reimbursing the Employment Security Commission for unemploy- 
ment benefits paid by the Commission and chargeable to each local unit of 
government participating in the pool account. In the pool account established 
pursuant to this section, the funds contributed by a unit of local government 
shall remain the funds of the particular unit, and interest or other investment 
income earned by the pool account shall be prorated and credited to the various 
contributing local units on the basis of the amounts thereof contributed, 
figured according to an average periodic balance or some other sound account- 
ing principle. 

(b) The State Treasurer shall pay to the Employment Security Commission, 
within 25 days from receipt of a list thereof, all unemployment benefits 
charged by the Commission to each unit of local government participating in 
the pool account from the funds in the pool account belonging to each such unit, 
to the extent that said funds are sufficient to do so. 

(c) Notwithstanding the participation by a unit of local government in the 
pool account authorized by this section, such unit shall remain liable to the 
Employment Security Commission for any benefits duly charged by the 
Commission to the unit which are not paid by the State Treasurer from funds 
in the pool account belonging to the unit. Notwithstanding its participation in 
the pool account, each unit of local government shall continue to maintain an 
individual account with the Employment Security Commission. 

(d) The Director of the Budget shall be authorized to transfer from the 
interest earned on the pool account, to the State Treasurer’s departmental 
budget, such funds as may be necessary to defray the Treasurer’s cost of 
administering the pool account. (1977, c. 1124; 1983, c. 717, s. 89.) 


§§ 147-86.2 through 147-86.9: Reserved for future codification pur- 


poses. 


ARTICLE 6A. 
Cash Management. 


§ 147-86.10. Statement of policy. 


It is the policy of the State of North Carolina that all agencies, institutions, 
departments, bureaus, boards, commissions, and officers of the State, whether 
or not subject to the Executive Budget Act, Chapter 143, Article 1 of the 
General Statutes, shall devise techniques and procedures for the receipt, 
deposit, and disbursement of moneys coming into their control and custody 
which are designed to maximize interest-bearing investment of cash, and to 
minimize idle and nonproductive cash balances. This policy shall apply to the 
General Court of Justice as defined in Article IV of the North Carolina 
Constitution, the public school administrative units, and the community 
colleges with respect to the receipt, deposit, and disbursement of moneys 
required by law to be deposited with the State Treasurer and with respect to 
moneys made available to them for expenditure by warrants drawn on the 
State Treasurer. This policy shall include the acceptance of electronic pay- 
ments in accordance with G.S. 147-86.22 to the maximum extent possible 
consistent with sound business practices. (1985, c. 709, s. 1; 1999-434, s. 2.) 


Editor’s Note. — Session Laws 1999-434,s. shall implement policies and procedures to en- 
19, provides that the Secretary of Commerce _ sure “Best Value” Procurement, Solution-Based 
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Procurement, and Government-Vendor Part- 
nership. 

Session Laws 1999-434, s. 20, requires the 
Secretary of Commerce to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999-434, s. 21, provides that 
the Secretary of Commerce shall report to the 


CH. 147. STATE OFFICERS 


§147-86.11 


nology on the implementation of this act on or 
before April 1, 2000. 

Session Laws 1999-434, s. 22, provides that 
the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues, An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. 


Joint Select Committee on Information Tech- 


§ 147-86.11. Cash management for the State. 


(a) Uniform Plan. — The State Controller, with the advice and assistance of 
the State Treasurer, the State Budget Officer, and the State Auditor, shall 
develop, implement and amend as necessary a uniform statewide plan to carry 
out the cash management policy for all State agencies. The State Auditor shall 
report annually to the Advisory Budget Commission and the General Assembly 
on the implementation of the plan as shown in the audits completed during the 
prior fiscal year. The State Treasurer shall recommend periodically to the 
General Assembly any implementing legislation necessary or desirable in the 
furtherance of the State policy. When used in this section, “State agency” 
means any agency, institution, bureau, board, commission or officer of the 
State; however, except as provided in G.S. 147-86.12, 147-86.13, 147-86.14, and 
147-86.22, this Article does not apply to the agencies, institutions, bureaus, 
boards, commissions and officers of the General Court of Justice as defined in 
Article IV of the North Carolina Constitution or to the local school adminis- 
trative units and community colleges and their officers and employees. 
(b) Duties of Auditor. — The State Auditor pursuant to authority under G.S. 
147-64.6 shall monitor agency compliance with this Article, and make any 
comments, suggestions, and recommendations the Auditor deems advisable to 
the agencies. 
(c) Treasurer’s Report. — The State Treasurer shall publish a quarterly 
report on all funds in the control or custody of the State Treasurer showing 
cash balances on hand, investments of cash balances and a comparative 
analysis of earnings and investment performances. 
(d) Earnings on Trust Funds. — The statewide cash management plan shall 
provide that any net earnings on invested funds, whose beneficial owner is not 
the State or a local governmental unit, shall be paid to the beneficial owners of 
the funds. “Net earnings” are the amounts remaining after allowance for the 
cost of administration, management, and operation of the invested funds. 
(e) Elements of Plan. — For moneys received or to be received, the statewide 
cash management plan shall provide at a minimum that: | 
(1) Except as otherwise provided by law, moneys received by employees of 
State agencies in the normal course of their employment shall be 
deposited as follows: | 
a. Moneys received in trust for specific beneficiaries for which the 
employee-custodian has a duty to invest shall be deposited with 
the State Treasurer under the provisions of G.S. 147-69.3. 

b. All other moneys received shall be deposited with the State 
‘Treasurer pursuant to G.S. 147-77 and G.S. 147-69.1. 

(2) Moneys received shall be deposited daily in the form and amounts 
received, except as otherwise provided by statute. 

(3) Moneys due to a State agency by another governmental agency or by 
private persons shall be promptly billed, collected and deposited. 


620 


§147-86.11 ART. 6A. CASH MANAGEMENT §147-86.11 


(4) Unpaid billings due to a State agency shall be turned over to the 
Attorney General for collection no more than 90 days after the due 
date of the billing, except that a State agency need not turn over to the 
Attorney General unpaid billings of less than five hundred dollars 
($500.00), or (for institutions where applicable) amounts owed by all 
patients which are less than the federally established deductible 
applicable to Part A of the Medicare program, and instead may handle 
these unpaid bills pursuant to agency debt collection procedures. 

(5) Moneys received in the form of warrants drawn on the State Treasurer 
shall be deposited by the State agency directly with the State 
Treasurer and not through the banking system, unless otherwise 
approved by the State Treasurer. 

(6) State agencies shall accept payment by electronic payment in accor- 
dance with G.S. 147-86.22 to the maximum extent possible consistent 
with sound business practices. 

(f) Disbursement Requirements. —- For the disbursement of money, the 
statewide cash management plan shall provide at a minimum that: 

(1) Moneys deposited with the State Treasurer remain on deposit with the 
State Treasurer until final disbursement to the ultimate payee. 

(2) The order in which appropriations and other available resources are 
expended shall be subject to the provisions of G.S. 143-27 regardless 
of whether the State agency disbursing or expending the moneys is 
subject to the Executive Budget Act. 

(3) Federal and other reimbursements of expenditures paid from State 
funds shall be paid immediately to the source of the State funds. 

(4) Billings to the State for goods received or services rendered shall be 
paid neither early nor late but on the discount date or the due date to 
the extent practicable. 

(5) Disbursement cycles for each agency shall be established to the extent 
practicable so that the overall efficiency of the warrant disbursement 
system is maximized while maintaining prompt payment of bills due. 

(g) Interest Maximized. — The interest earnings of the General Fund and 
Highway Fund shall be maximized to the extent practicable. To this end: 

(1) Interest earnings shall not be allocated to an account by the State 
Treasurer unless all of the moneys in the account are expressly 
eligible by law for receiving interest allocations. 

(2) State officers and employees who received moneys in trust or for 
investment shall be solely responsible for properly segregating such 
funds for investment in the manner prescribed by law. The officer or 
employee charged with the responsibility for these moneys shall be 
under a duty to segregate the funds in a timely manner. No invest- 
ment income shall be allocated by the State Treasurer to trust or other 
investment accounts until properly segregated into investment ac- 
counts as provided by law and the rules of the State Treasurer. 

(h) New Technologies. — The statewide cash management plan shall 
consider new technologies and procedures whenever the technologies and 
procedures are economically beneficial to the State as a whole. Where the new 
technologies and procedures may be implemented without additional legisla- 
tion, the technologies and procedures shall be implemented in the plan. 

(i) Penalty. — A willful or continued failure of an employee paid from State 
funds or employed by a State agency to follow the statewide cash management 
plan is sufficient cause for immediate dismissal of the employee. (1985, c. 709, 
s. 1; 1985 (Reg. Sess., 1986), c. 1024, s. 26; 1987, c. 564, s. 32; c. 738, s. 59(a)(1); 
1991, c. 95, s. 1; c. 542, s. 15; 1999-434, s. 4.) 


621 


§147-86.12 


Editor’s Note. — Session Laws 1999-434, s. 
19, provides that the Secretary of Commerce 
shall implement policies and procedures to en- 
sure “Best Value” Procurement, Solution-Based 
Procurement, and Government-Vendor Part- 
nership. 

Session Laws 1999-434, s. 20, requires the 
Secretary of Commerce to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999-434, s. 21, provides that 
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§147-86.13 


the Secretary of Commerce shall report to the 
Joint Select Committee on Information Tech- 
nology on the implementation of this act on or 
before April 1, 2000. 

Session Laws 1999-434, s. 22, provides that 
the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee. 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 Generali Assembly. 


OPINIONS OF ATTORNEY GENERAL 


“Enterprise funds” maintained by the Di- 
vision of Vocational Rehabilitation Services and 
“student activity funds” maintained by the 
Schools for the Deaf are required to be depos- 
ited with the State Treasurer pursuant to 
§ 147-77. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 
of Human Resources, 56 N.C.A.G. 10 (1986). 

Individual patient funds which are held 
in trust by a state institution operated under 
the Division of Mental Health are not required 
to be deposited with the State Treasurer. See 
opinion of Attorney General to Mr. Phillip J. 
Kirk, Jr., Secretary, Department of Human 
Resources, 56 N.C.A.G. 10 (1986). 

Any gift in trust where the terms 
contraindicate investment or deposit with the 
State Treasurer (for example where the terms 
of the gift provide for a private trustee) would 
be exempt from the operation of the cash man- 
agement policy. See opinion of Attorney Gen- 
eral to Mr. Phillip J. Kirk, Jr., Secretary, De- 
partment of Human Resources, 56 N.C.A.G. 10 
(1986). 

Individual patient funds held in trust by a 
state institution may not be invested with the 
State Treasurer without consent; however, such 
funds may be placed in an insured interest- 
bearing savings account without the consent of 
the patient, grantor of the trust, or legally 


responsible person. See opinion of Attorney 
General to Mr. Phillip J. Kirk, Jr., Secretary, 
Department of Human Resources, 56 N.C.A.G. 
10 (1986). 

In the case of individual patient funds held in 
trust by a state custodian, the patient who is 
the beneficial owner of the funds is entitled to 
any interest or income generated by deposit in 
an interest-bearing savings account. See opin- 
ion of Attorney General to Mr. Phillip J. Kirk, 
Jr., Secretary, Department of Human Re- 
sources, 56 N.C.A.G. 10 (1986). 

In the case of individual patient funds depos- 
ited in a common interest-bearing savings ac- 
count, the state cannot charge an administra- 
tive handling fee to cover the costs of computing 
interest which has accrued on individual funds 
deposited in the common account. See opinion 
of Attorney General to Mr. Phillip J. Kirk, Jr., 
Secretary, Department of Human Resources, 56 
N.C.A.G. 10 (1986). 

Funds donated to Lenox Baker Chil- 
dren’s Hospital are required to be deposited 
with the State Treasurer unless the conditions 
or terms of the gift provide to the contrary, or 
unless otherwise provided by law. See opinion 
of Attorney General to Mr. Richard J. Vinegar, 
Chairman Board of Directors of Lenox Baker 
Children’s Hospital, 56 N.C.A.G. 31 (1986). 


§ 147-86.12. Cash management for school administration 


units. 


All school administrative units and their officers and employees are subject 
to the provision of G.S. 147-86.11 with respect to moneys required by law to be 
deposited with the State Treasurer and with respect to moneys made available 
to the school administrative unit for expenditure by warrants drawn on the 


State Treasurer. (1985, c. 709, s. 1.) 


§ 147-86.13. Cash management for community colleges. 


All community colleges and their officers and employees are subject to the 
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provisions of G.S. 147-86.11 with respect to moneys required by law to be 
deposited with the State Treasurer and with respect to moneys made available 
to them for expenditure by warrants drawn on the State Treasurer. (1985, c. 
709, s. 1; 1987, c. 564, s. 9.) 


§ 147-86.14. Cash management for the General Court of 
Justice. 


All agencies, institutions, bureaus, boards, commissions, and officers of the 
General Court of Justice as defined in Article IV of the Constitution are subject 
to the provisions of G.S. 147-86.11 with respect to moneys required by law to 
be deposited with the State Treasurer and with respect to moneys made 
available to them for expenditure by warrants drawn on the State Treasurer; 
provided, that the provisions of G.S. 147-86.11 shall not apply to any funds 
deposited with a clerk of superior court unless the beneficial owner of the funds 
is either the State or a local governmental unit of the State. (1985, c. 709, s. 1.) 


§ 147-86.15. Cash management of the Highway Fund and 
the Highway Trust Fund. 


The State Treasurer may combine the balances of the Highway Fund and the 
Highway Trust Fund for cash management purposes. The State Treasurer may 
make short-term loans between the Funds to accomplish the purposes of this 


section. (2001-424, s. 27.23(b).) 


Editor’s Note. — Session Laws 2001-424, s. 
36.6, made this section effective July 1, 2001. 

Session Laws 2001-424, s. 27.23(a), provides: 
“The Department of Transportation is directed 
to reorganize its cash management procedures 
consistent with the March 2001 Joint Legisla- 
tive Transportation Oversight Committee Cash 
Management Study final report. 

“The Department is directed to: 

“(1) Utilize cash flow financing to the maxi- 
mum extent possible to fund highway construc- 
tion projects with the goal of reducing the 
combined average daily cash balance of the 
Highway Trust Fund and the Highway Fund to 
an amount equal to twelve percent (12%) of 
combined estimate of the yearly receipts of the 
Funds, exclusive of municipal aid funds. 

“(2) Establish necessary management con- 
trols to facilitate use of cash flow financing, 
such as establishment of a financial planning 
committee, development of a monthly financial 
report, establishment of appropriate fund cash 
level targets, review of revenue forecasting pro- 
cedures, and reduction of accrued unbilled 
costs. 

“(3) Strengthen the project delivery process 
by reorganization of preconstruction functions 
in order to expedite project delivery and maxi- 
mize use of cash flow financing of projects. The 
Department shall designate one person respon- 
sible for project delivery, developing project 
delivery reports, and continually assessing 
which projects can be accelerated using cash 
flow financing. 


“(4) Report quarterly for a period of two 
years, beginning in September 2001, to the 
Joint Legislative Transportation Oversight 
Committee on its efforts to reorganize the cash 
management and project delivery process and 
the results of those efforts.” 

Session Laws 2001-424, s. 27.23(c), provides: 
“The Department of Transportation and the 
State Treasurer are directed to jointly: 

“(1) Evaluate the recommendations of the 
March 2001 Joint Legislative Transportation 
Oversight Committee Cash Management Study 
final report concerning authorization for the 
State Treasurer to borrow funds on a short- 
term basis in order to allow the Department of 
Transportation to maintain lower target cash 
balances and expedite highway construction 
projects; 

“(2) Develop recommendations concerning 
short-term borrowing for cash management 
purposes, including any needed legislation; and 

“(3) Submit findings and recommendations to 
the Joint Legislative Transportation Oversight 
Committee by February 1, 2002.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 
severability clause. 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearlv indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 


2001-424, s. 365 is a 
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the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 


CH. 147. STATE OFFICERS 
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§§ 147-86.16 through 147-86.19: Reserved for future codification 


purposes. 


ARTICLE 6B. 


Statewide Accounts Receivable Program. 


§ 147-86.20. Definitions. 


The following definitions apply in this Article: 
(1) Account Receivable. — An asset of the State reflecting a debt that is 


owed to the State and has not been received by the State agency 
servicing the debt. The term includes claims, damages, fees, fines, 
forfeitures, loans, overpayments, and tuition as well as penalties, 
interest, and other costs authorized by law. The term does not include 
court costs or fees assessed in actions before the General Court of 
Justice or counsel fees and other expenses of representing indigents 


under Article 36 of Chapter 7A of the General Statutes. 
(2) Debtor. — A person who owes an account receivable. 
(2a) Electronic payment. — Payment by charge card, credit card, debit — 
card, or by electronic funds transfer as defined in this subsection. 
(3) Past Due. — An account receivable is past due if the State has not 
received payment of it by the payment due date. 
(4) Person. — An individual, a fiduciary, a firm, a partnership, an 
association, a corporation, a unit of government, or another group 


acting as a unit. 


(5) State Agency. — Defined in G.S. 147-64.4(4). The term does not 
include, however, a community college, a local school administrative 
unit, an area mental health, developmental disabilities, and sub- 
stance abuse authority, or the General Court of Justice. 


(6) Write-off. — To remove an account receivable from a State agency’s 
accounts receivable records. (1993, c. 512, s. 1; 1999-434, s. 1.) 


Editor’s Note. — Article 36 of Chapter 7A, 
referred to in this section, is codified as § 7A- 
450 et seq. 

Session Laws 1999-434, s. 19, provides that 
the Secretary of Commerce shall implement 
policies and procedures to ensure “Best Value” 
Procurement, Solution-Based Procurement, 
and Government-Vendor Partnership. 

Session Laws 1999-434, s. 20, requires the 
Secretary of Commerce to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999-434, s. 21, provides that 
the Secretary of Commerce shall report to the 
Joint Select Committee on Information Tech- 
nology on the implementation of this act on or 
before April 1, 2000. 


Session Laws 1999-434, s. 22, provides that 
the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. , 

Session Laws 2000-67, s. 22.1(a)-(d), estab- 
lishes a one-year Bad Debt Collection Clearing- 
house Pilot, extending the limited 90-day Bad 
Debt Clearinghouse Proof of Concept Prototype 
for collection of previously determined 
“uncollectible” accounts, to determine the feasi- 
bility of implementing a centralized Bad Debt 
Collection Clearinghouse Program. The Office 
of State Controller is to establish a procedure 
by which State agencies and institutions with a 
material amount of accounts receivable is to 
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report on collection of bad debts. The Pilot is to 
address the use of one or more private collec- 
tion agencies and make provision to allow local 
government units to participate. The Office is to 
report the result of the Pilot to the General 
Asembly no later than May 15, 2001, along 
with recommendations on changes in law or 
procedure to better collect bad debts. 

Session Laws 2000-67, s. 1.1, provides: “This 
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Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 


§ 147-86.21. State agencies to collect accounts receivable 
in accordance with statewide policies. 


A State agency to which an account receivable is owed is responsible for 
collecting the account receivable. In fulfilling this responsibility, a State agency 
shall establish internal policies and procedures for the management and 
collection of accounts receivable and shall submit its internal policies and 
procedures to the State Controller for review. 

The State Controller shall examine the policies and procedures submitted by 
a State agency to determine whether they are consistent with statewide 
policies and procedures adopted by the State Controller. The statewide policies 
and procedures shall ensure that a State agency takes all cost-effective and 
appropriate actions to collect accounts receivable owed to it. If the State 
Controller determines that a State agency’s policies and procedures are not 
consistent with the statewide policies and procedures, the State Controller 
shall discuss the inconsistencies with the State agency to determine whether 
special circumstances, such as a requirement of federal law, justify the 
inconsistencies. If the State Controller, after consulting with the Office of the 
Attorney General, finds that no special circumstances justify the inconsisten- 
cies, the State Controller shall notify the State agency and the State agency 
shall conform its policies and procedures to the statewide policies and 
procedures. If the State Controller finds that special circumstances justify the 
inconsistencies, the State agency’s internal policies and procedures shall 
reflect the special circumstances. (1998, c. 512, s. 1.) 


§ 147-86.22. Statewide accounts receivable program. 


(a) Program. — The State Controller shall implement a statewide accounts 
receivable program. As part of this program, the State Controller shall do all 
of the following: 

(1) Monitor the State’s accounts receivable collection efforts. 

(2) Coordinate information, systems, and procedures between State agen- 
cies to maximize the collection of past-due accounts receivable. 

(3) Adopt policies and procedures for the management and collection of 
accounts receivable by State agencies. 

(4) Establish procedures for writing off accounts receivable and for 
determining when to end efforts to collect accounts receivable after 
they have been written off. 

(b) Electronic Payment. — Notwithstanding the provisions of G.S. 147- 
86.20 and G.S. 147-86.21, this subsection applies to debts owed a community 
college, a local school administrative unit, an area mental health, developmen- 
tal disabilities, and substance abuse authority, and the Administrative Office 
of the Courts, and to debts payable to or through the office of a clerk of superior 
court or a magistrate, as well as to debts owed to other State agencies as 
defined in G.S. 147-86.20. 
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The State Controller shall establish policies that allow accounts receivable 
to be payable under certain conditions by electronic payment. These policies 
shall be established with the concurrence of the State Treasurer. In addition, 
any policies that apply to debts payable to or through the office of a clerk of 
superior court or a magistrate shall be established with the concurrence of the 
Administrative Officer of the Courts. The Administrative Officer of the Courts 
may also establish policies otherwise authorized by law that apply to these 
debts as long as those policies are not inconsistent with the Controller’s 
policies. 

A condition of payment by electronic payment is receipt by the appropriate 
State agency of the full amount of the account receivable owed to the State 
agency. A debtor who pays by electronic payment may be required to pay any 
fee or charge associated with the use of electronic payment. Fees associated 
with processing electronic payments may be paid out of the General Fund and 
Highway Fund if the payment of the fee by the State is economically beneficial 
to the State and the payment of the fee by the State has been approved by the 
State Controller and State Treasurer. 

The State Controller and State Treasurer shall consult with the Joint 
Legislative Commission on Governmental Operations before establishing 
policies that allow accounts receivable to be payable by electronic payment and 
before authorizing fees associated with electronic payment to be paid out of the 
General Fund and Highway Fund. A State agency must also consult with the 
Joint Legislative Commission on Governmental Operations before implement- 
ing any program to accept payment under the policies established pursuant to 
this subsection. 

A payment of an account receivable that is made by electronic payment and 
is not honored by the issuer of the card or the financial institution offering 
electronic funds transfer does not relieve the debtor of the obligation to pay the © 
account receivable. | 

(c) Collection Techniques. — The State Controller, in conjunction with the 
Office of the Attorney General, shall establish policies and procedures to 
govern techniques for collection of accounts receivable. These techniques may 
include use of credit reporting bureaus, judicial remedies authorized by law, 
and administrative setoff by a reduction of an individual’s tax refund pursuant - 
to the Setoff Debt Collection Act, Chapter 105A of the General Statutes, or a 
reduction of another payment, other than payroll, due from the State to a 
Seaisee to reduce or eliminate an account receivable that the person owes the 

tate. 

No later than January 1, 1999, the State Controller shall negotiate a 
contract with a third party to perform an audit and collection process of 
inadvertent overpayments by State agencies to vendors as a result of pricing 
errors, neglected rebates and discounts, miscalculated freight charges, un- 
claimed refunds, erroneously paid excise taxes, and related errors. The third 
party shall be compensated only from funds recovered as a result of the audit. 
Savings realized in excess of costs shall be transferred from the agency to the 
Office of State Budget and Management and placed in a special reserve 
account for future direction by the General Assembly. Any disputed savings 
shall be settled by the State Controller. This paragraph does not apply to the 
purchase of medical services by State agencies or payments used to reimburse 
or otherwise pay for health care services. (1993, c. 512, s. 1; 1998-212, s. 26.1; 
1999-434, s. 3; 2000-140, s. 98.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 1999-434,s. Procurement, and Government-Vendor Part- 
19, provides that the Secretary of Commerce _ nership. 
shall implement policies and procedures to en- Session Laws 1999-434, s. 20, requires the 
sure “Best Value” Procurement, Solution-Based Secretary of Commerce to develop and imple- 
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ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999-434, s. 21, provides that 
the Secretary of Commerce shall report to the 
Joint Select Committee on Information Tech- 
nology on the implementation of this act on or 
before April 1, 2000. 

Session Laws 1999-434, s. 22, provides that 
the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. 

Session Laws 2000-67, s. 22(a)-(e), directs 
that during the 2000-2001 fiscal year, receipts 
generated by the collection of inadvertent over- 
payments by State agencies to vendors as a 
result of pricing errors, neglected rebates and 
discounts, miscalculated freight charges, un- 
claimed refunds, erroneously paid excise taxes, 
and related errors, as required by G.S. 147- 
86.22(c), are to be deposited in the Special 
Reserve Account 24172. For the 2000-2001 fis- 
cal year, $550,000 of the funds transferred from 
the Account are to be used by the Office of the 
State Controller for data processing, debt col- 
lection, or e-commerce costs, and any 
unobligated funds realized above this allow- 
ance are subject to appropriation by the Gen- 
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eral Assembly in the 2001 Session. All funds 
available in the Account on July 1, 2000, are 
transferred to the General Fund. The State 
Controller is to report monthly to the Joint 
Legislative Commission on Governmental Op- 
erations and the Fiscal Research Division on 
the revenue deposited into the Special Reserve 
Account and the disbursement of that revenue. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes,or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(a), effective July 21, 2000, 
substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” in subsection (c). 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in the last 
paragraph in subsection (c). 


2001-424, s. 36.5 1s. a 


§ 147-86.23. Interest and penalties. 


A State agency shall charge interest at the rate established pursuant to G:S. 
105-241.1(i) on a past-due account receivable from the date the account 
receivable was due until it is paid. A State agency shall add to a past-due 
account receivable a late payment penalty of no more than ten percent (10%) 
of the account receivable. A State agency may waive a late-payment penalty for 
good cause shown. If another statute requires the payment of interest or a 
penalty on a past-due account receivable, this section does not apply to that 
past-due account receivable. (1993, c. 512, s. 1.) 


§ 147-86.24. Debtor information and skip tracing. 


A State agency shall collect from clients and debtors minimum identifying 
information as prescribed by the State Controller. A State agency shall use all 
available debtor information to skip trace debtors as prescribed by the State 
Controller. 

The State Controller shall establish procedures to give the State Controller 
access to information that is in the custody of a State agency and could assist 
another State agency in the collection of accounts receivable owed to that State 
agency. A State agency that has this information shall cooperate with the State 
Controller in giving the State Controller access to the information. If the 


627 


§147-86.25 CH. 147. STATE OFFICERS $147-86.29 


information is contained in an electronic database, the State agency shall 
provide the State Controller on-line electronic access upon request. A State 
agency is not required to give the State Controller access to information when 
a State or federal law prohibits the disclosure of the information. (1998, c. 512, 
s. 1.) 


§ 147-86.25. Setoff debt collection. 


The State Controller shall implement a statewide setoff debt collection © 
program to provide for collection of accounts receivable that have been written 
off. The statewide program shall supplement the Setoff Debt Collection Act, 
Chapter 105A of the General Statutes, and shall provide for written-off 
accounts receivable to be set off against payments the State owes to debtors, 
other than payments of individual income tax refunds and payroll. 

A program shall provide that, before final setoff can occur, the State agency 
servicing the debt must notify the debtor of the proposed setoff and of the 
debtor’s right to contest the setoff through an administrative hearing and 
judicial review. A proposed setoff by a State agency that is a “claimant agency” 
under Chapter 105A of the General Statutes shall be conducted in accordance 
with the procedures the State agency must follow under that Chapter. A 
proposed setoff by a State agency that is not a “claimant agency” under 
Chapter 105A of the General Statutes shall be conducted under Articles 3 and 
4 of Chapter 150B of the General Statutes. (1993, c. 512, s. 1.) 


§ 147-86.26. Reporting requirements. 


A State agency shall provide the State Controller a complete report of the 
agency's accounts receivable at least quarterly or more frequently as required 
by the State Controller. The State Controller shall use the information 
provided by a State agency and any additional information available to compile 
a summary report of the agency. The State Controller shall provide copies of 
these summary reports annually to the Governor, the Joint Legislative 
Commission on Governmental Operations, and each State agency. Each 
summary report shall include the following: 

(1) The type of accounts receivable owed to the State agency. 

(2) An aging of the accounts receivable. 

(3) Any attempted collection activity and any costs incurred in the 
collection process. 

(4) Any accounts receivable that have been written off. 

(5) Information required by subdivisions (1) through (4) for the previous 
three years. 

(6) Identification of a State agency that is not complying with this Article 
or Chapter 105A of the General Statutes. 

(7) Any additional information the State Controller considers useful. 
(1998) chGL 28. 0bs) 


§ 147-86.27. Rules. 
A State agency may adopt rules to implement this Article. (1993, c. 512, s. 1.) 


8§ 147-86.28, 147-86.29: Reserved for future codification purposes. 
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ARTICLE 6C. 
Health and Wellness Trust Fund. 


§ 147-86.30. Health and Wellness Trust Fund established. 


(a) Fund Established. — There is established the Health and Wellness Trust 
Fund in the Office of the State Treasurer that shall be used to develop a 
comprehensive plan to finance programs and initiatives to improve the health 
and wellness of the people of North Carolina. As used in this Article, the term 
“Fund” means the Health and Wellness Trust Fund. It is the intent of the 
General Assembly that the funds provided pursuant to this Article to address 
the health needs of North Carolinians be used to supplement, not supplant, 
existing funding of health and wellness programs. 

(b) Fund Earnings, Assets, and Balances. — The State Treasurer shall hold 
the Fund separate and apart from all other moneys, funds, and accounts. The 
State Treasurer shall be the custodian of the Fund and shall invest its assets 
in accordance with G.S. 147-69.2 and G.S. 147-69.3. Investment earnings 
credited to the assets of the Fund shall become part of the Fund. Any balance 
remaining in the Fund at the end of any fiscal year shall be carried forward in 
the Fund for the next succeeding fiscal year. Payments from the Fund shall be 
made on the warrant of the chair of the Commission, pursuant to directives of 
the Commission. The Commission may expend moneys in the Fund only as 
provided in subsections (c) and (d) of this section. 

(c) Creation of Fund Reserve. — The Commission shall reserve, and shall 
not expend, fifty percent (50%) of each annual payment allocated to the Health 
and Wellness Trust Fund pursuant to G.S. 143-16.4 during years 2001 through 
2025 to create and build the Fund Reserve. During years 2001 through 2025, 
the Commission may expend any investment earnings on the reserved funds. 
Beginning in year 2026, and thereafter, the Commission shall not expend the 
reserved funds but may continue to expend any investment earnings on the 
reserved funds. 

(d) Use of Nonreserved Funds. — The Commission may expend all of the 
annual payments for years 1998, 1999, and 2000 and may expend the 
remaining fifty percent (50%) portion of each annual payment thereafter 
through the year 2025 that is not reserved pursuant to subsection (c) of this 
section. Any unexpended or unencumbered portion of the nonreserved portion 
of each annual payment for years 2001 through 2025 that has not been 
expended or encumbered by the third June 30th following the date of the 
receipt of the payment shall be reserved pursuant to subsection (c) of this 
section. The Commission may expend any investment earnings on the 
nonreserved funds in the year in which the investment earnings are received 
by the Fund. 

(e) Fund Purposes. — Moneys from the Fund may be used for any of the 
following purposes: 

(1) To address the health needs of vulnerable and underserved popula- 
tions in North Carolina. 

(2) To fund programs and initiatives that include research, education, 
prevention, and treatment of health problems in North Carolina and 
to increase the capacity of communities to respond to the public’s 
health needs. 

(3) To develop a comprehensive, community-based plan with goals and 
objectives to improve the health and wellness of the people of North 
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Carolina with a priority on preventing, reducing, and remedying the 
health effects of tobacco use and with an emphasis on reducing youth 
tobacco use. The plan shall include measurable health and wellness 
objectives and a proposed timetable for achieving these objectives. In 
developing the plan, the Commission shall consider all facets of 
health, including prevention, education, treatment, research, and 
related areas. 

(f) Limit on Operating and Administrative Expenses. — No more than two 
and one-half percent (2 1/2%) of the annual receipts of the Fund for the fiscal 
year beginning July 1 or a total sum of one million dollars ($1,000,000), 
whichever is less, may be used each fiscal year for administrative and 
operating expenses of the Commission and its staff. All administrative ex- 


penses of the Commission shall be paid from the Fund. (2000-147, s. 2.) 


Cross References. — As to the Tobacco 
Trust Fund, see § 143-715 et seq. 

Editor’s Note. — Session Laws 2000-147, s. 
9, made this Article effective August 2, 2000. 

Session Laws 2000-147, s. 8(a)-(c), provides: 

“(a) Interpretation of Act. — The foregoing 
sections of this act provide an additional and 
alternative method for the doing of the things 
authorized by the act, are supplemental and 
additional to powers conferred by other laws, 
and do not derogate any powers now existing. 

“(b) References in this act to specific sections 
or Chapters of the General Statutes are in- 
tended to be references to those sections or 
Chapters as amended and as they may be 
amended from time to time by the General 
Assembly. 

“(c) This act, being necessary for the health 
and welfare of the people of the State, shall be 
liberally construed to effect its purposes.” 

Session Laws 2000-147, s. 8(d), contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 21.100, provides: 
“The Health and Wellness Trust Fund Commis- 
sion shall, as it develops criteria for awarding 
grants under Article 6C of Chapter 147 of the 
General Statutes, include criteria that will en- 
able programs and initiatives addressing the 
need to expand access to prescription drugs to 
North Carolina senior and disabled citizens to 
receive grants from the Fund. In making the 
grants, the Commission shall consider, and 
coordinate with, the availability of any federal 


funds allocated to North Carolina pursuant to 
any federal initiative to provide financial assis- 
tance to senior and disabled citizens for the cost 
of prescription drugs. 

“In making its annual report to the Joint 
Legislative Commission on Governmental Op- 
erations and to the chairs of the Joint Legisla- 
tive Health Care Oversight Committee regard- 
ing the implementation of that Article, the 
chair of the Health and Wellness Trust Fund 
Commission shall report on the programs and 
initiatives to expand access to prescription 
drugs to senior and disabled citizens that were 
funded by the Trust Fund. The report shall 
include the amount of funds disbursed for pro- 
grams and initiatives to expand access to pre- 
scription drugs to senior and disabled citizens 
and the success of those programs and initia- 
tives towards helping senior and disabled citi- 
zens obtain prescription drugs.” : 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-20083 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Session Laws 2001-487, s. 124, provides: 
“Notwithstanding G.S. 150B-21.1(a) (2), the 
Health and Wellness Trust Fund Commission 
and the Tobacco Trust Fund Commission shall 
have the authority to adopt temporary rules as 
a recent act of the General Assembly through 
June 30, 2002, in order to adopt rules as autho- 
rized in §.L. 2000-147.” 


§ 147-86.31. Health and Wellness Trust Fund; eligibility 
for grants; annual reports from non-State 


agencies. 


(a) Eligible Grant Applicants. — Any of the following are eligible to apply for 


a grant from the Fund: 
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(1) A State agency. 

(2) A local government or other political subdivision of the State or a 
combination of such entities. 

(3) A nonprofit corporation which has as a significant purpose promoting 
the public’s health, limiting youth access to tobacco products, or 
reducing the health consequences of tobacco use. 

(b) Annual Report From Non-State Agencies. — Grant or financial assis- 
tance recipients that are non-State agencies shall submit an annual report to 
the Commission. The report shall include information concerning how the 
funds are used, the intended goals and objectives of the recipient’s grant 
proposal or program initiative, and the results of an evaluation of the extent to 
which the outcomes of the initiatives or proposal achieved those goals and 
objectives. (2000-147, s. 2.) 


§ 147-86.32. Health and Wellness Trust Fund; Commission 
| established; membership qualifications; va- 
cancies. 


(a) Commission Established. — There is established the Health and 
Wellness ‘Trust Fund Commission. As used in this Article, the term “Commis- 
sion” means the Health and Wellness Trust Fund Commission. The Commis- 
sion shall exercise its powers independently, but for administrative purposes, 
the Commission shall be located within the Office of the State Treasurer. 

(b) Membership. — The Commission shall consist of 18 members. The 
members shall not be employed by or be agents of tobacco product manufac- 
turing companies. The Commission shall be appointed as follows: six members 
by the Governor, six members by the President Pro Tempore of the Senate, and 
six members by the Speaker of the House of Representatives. These members 
shall be appointed as follows: 

(1) The Governor shall make the following appointments: 
a. A person involved in public health. 
b. A person involved in the operation of health care delivery systems. 
c. A health care practitioner. 
d. An at-large appointee. 
e. An at-large appointee. 
: f. An at-large appointee. 
(2) The President Pro Tempore of the Senate shall make the following 
appointments: 
. A person involved in health research. 
. A person involved in tobacco-related health care issues. 
A person involved in health promotion and disease prevention. 
. An at-large appointee. 
. An at-large appointee. 
An at-large appointee. 
(3) The Speaker of the House of Representatives shall make the following 
appointments: 
a. A person involved in health policy trends. 
b. A person involved with health care for underserved populations. 
c. A person involved with child health care. 
d. An at-large appointee. 
e. An at-large appointee. 
f. An at-large appointee. 

It is the intent of the General Assembly that the appointing authorities, in 
appointing members, shall appoint members who represent the geographic, 
political, gender, and racial diversity of the State. 

(c) Initial Appointments; Term Limits; Officers. — To provide for a staggered 
membership, the members initially appointed pursuant to sub-subdivisions 
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(b)(1)a., (1)b., (2)d., and (3)d. of this section shall serve one-year terms ending 
on June 30, 2001. The members initially appointed pursuant to sub-subdivi- 
sions (b)(2)c., (2)e., (3)a., and (3)e. shall serve two-year terms ending on June 
30, 2002. The members initially appointed pursuant to sub-subdivisions 
(b)(Le., (1)d., (1e., (2)b., and (3)c. shall serve three-year terms ending June 30, 
2003. The remaining members initially appointed pursuant to subsection (b) of 
this section shall serve four-year terms ending June 30, 2004. 

Except as provided for the initial members under this subsection, members 
shall serve four-year terms beginning July 1. No member may serve more than 
two full consecutive terms. Members may continue to serve beyond their terms 
until their successors are duly appointed, but any holdover shall not affect the 
expiration date of the succeeding term. A member may be removed from the 
Commission for cause by the authority that appointed the member. 

The Commission shall elect from its membership a chair, vice-chair, and 
other officers as necessary for two-year terms beginning July 1 at the first 
meeting of the Commission held on or after July 1 of every even-numbered 
year. The vice-chair may act for the chair in the absence of the chair as 
authorized by the Commission. 

(d) Vacancies. — Vacancies shall be filled by the designated appointing 
authority for the remainder of the unexpired term. 

(e) Frequency of Meetings. — The Commission shall meet at least twice 
each year and may hold special meetings at the call of the chair or a majority 
of the voting members. The Governor shall call the initial meeting of the 
Commission. 

(f) Quorum; Majority. — Ten members shall constitute a quorum of the 
Commission. The Commission may act upon a majority vote of all the members 
of the Commission on matters involving the disbursement of funds and 
personnel matters properly before the Commission. On all other matters, the 
Commission may act by majority vote of the members of the Commission at a 
meeting at which a quorum is present. 

(g) Meeting Facilities. — The Office of the State Treasurer shall provide 
meeting facilities for the Commission and its staff as requested by the chair of 
the Commission. 

(h) Per Diem and Expenses. — The members of the Commission. shall 
receive per diem and necessary travel and subsistence expenses in accordance 
with the provisions of G.S. 138-5. Per diem, subsistence, and travel expenses of 
the members shall be paid from the Fund. 

(i) Conflict of Interest. —The members of the Commission shall comply with 
the provisions of G.S. 14-234 prohibiting conflicts of interest. In addition to the 
restrictions imposed under G.S. 14-234, a member shall not vote on, partici- 
pate in the deliberations of, or otherwise attempt through his or her official 
capacity to influence the vote on a grant or other financial assistance award by 
the Commission to a nonprofit entity of which the member is an officer, 
director, or employee or to a governmental entity of which the member is an 
employee or a member of the governing board. A violation of this subsection is 
a Class 1 misdemeanor. (2000-147, s. 2.) 


§ 147-86.33. Health and Wellness Trust Fund; powers and 
duties. 


(a) The Commission shall do the following: 

(1) Allocate moneys from the Fund as grants. A grant may be awarded 
only for a program or initiative that satisfies the criteria and furthers 
the purposes of this Article, but the provisions of this Article shall be 
liberally construed. The Commission shall strive to avoid imposing 
any unnecessary barriers in the grant application process. 
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(2) Develop criteria for awarding grants under this Article. The criteria 
shall include types of programs and initiatives to be funded, including 
programs which address the short-and long-term health and wellness 
of the citizens of North Carolina. 

(3) Develop criteria by which to measure the outcomes of funded pro- 
grams to evaluate the extent to which those programs achieved the 
goals for which funds were awarded. 

(4) Develop a mechanism with which to evaluate individual applications. 

(5) Ensure that good faith efforts are made to achieve federal mandates 
targeting the reduction of youth access to tobacco products. 

(6) Administer the provisions of this Article. 

(7) Adopt rules to implement this Article. 

(b) The Commission is authorized to hire staff or contract for other expertise 
for the administration of the Fund. 

(c) Gifts and Grants. — The Commission is authorized to accept gifts or 
grants from other sources. (2000-147, s. 2.) 


§ 147-86.34. Advisory Council. 


The Commission shall create an Advisory Council to advise it with regard to 
issues as requested by the Commission. The Advisory Council shall include the 
Secretary of the Department of Health and Human Services, the State Health 
Director, the Dean of the School of Public Health of the University of North 
Carolina, and others the Commission considers necessary. (2000-147, s. 2.) 


§ 147-86.35. Health and Wellness Trust Fund; reporting 
requirements. 


(a) The chair of the Commission shall report each year by November 1 to the 
Joint Legislative Commission on Governmental Operations and to the chairs of 
the Joint Legislative Health Care Oversight Committee regarding implemen- 
tation of this Article, including a report on funds disbursed during the fiscal 
year by amount, purpose, and category of recipient, and other information as 
requested by the Joint Legislative Commission on Governmental Operations. 
The annual report shall also include a summary of each recipient’s annual 
report submitted to the Health and Wellness Trust Fund Commission pursu- 
ant to G.S. 147-86.31(b) and an analysis of progress toward the goals and 
objectives of any comprehensive, community-based plan established pursuant 
to G.S. 147-86.30(e)(3). A written copy of the annual report shall also be sent to 
the Legislative Library by November 1 each year. Written reports shall also be 
sent on a quarterly basis to the Joint Legislative Commission on Governmen- 
tal Operations. 

(b) Any non-State corporation, organization, or institution that receives, 
uses, or expends any funds from the Commission is subject to the applicable 
reporting requirements of G.S. 143-6.1. (2000-147, s. 2.) 


§ 147-86.36. Health and Wellness Trust Fund; open meet- 
ing and public records requirements. 


The Open Meetings Law (Article 33 of Chapter 143 of the General Statutes) 
and the Public Records Act (Chapter 132 of the General Statutes) shall apply 
to the Fund and the Commission, and the Fund and the Commission shall be 
subject to audit by the State Auditor as provided by law. The Commission shall 
reimburse the State Auditor for the actual cost of the audit. (2000-147, s. 2.) 
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ARTICLE 7. 


Secretary of Revenue. 


§ 147-87. Secretary of Revenue; appointment; salary. 


A Secretary of Revenue shall be appointed by the Governor on January 1, 
1933, and quadrennially thereafter. The term of office of the Secretary shall be 
four years and until his successor is appointed and qualified. His salary shall 
be fixed by the General Assembly in the Current Operations Appropriations 
Act. (1921. c..40,.ss.02,.6; 1929" ¢. 232: 1973.c. 476, 5.3193) 19837 Cot Lele 
1983 (Reg. Sess., 1984), c. 1034, s. 164.) 


Cross References. — As to the Department 
of Revenue, see § 143B-217 et seq. 


CASE NOTES 


Cited in Boylan-Pearce, Inc. v. Johnson, 257 
N.C. 582, 126 S.E.2d 492 (1962). 


§ 147-88: Repealed by Session Laws 1991, c. 10, s. 3. 


Cross References. — As to preparation of 
reports concerning taxes by the Secretary of 
Revenue, see now § 105-256. 


ARTICLE 8. 
District Attorneys. 


§ 147-89. To prosecute cases removed to federal courts. 


It shall be the duty of the district attorneys of this State, in whose 
jurisdiction the circuit and district courts of the United States are held, having 
first obtained the permission of the judges of said courts, to prosecute, or assist 
in the prosecution of, all criminal cases in said courts where the defendants are 
charged with violations of the laws of this State, and have moved their cases 
from the State to the federal courts under the provisions of the various acts of 
Congress on such subjects. (1874-5, c. 164, s. 1; Code, s. 1239; Rev., s. 5381; 
GSMs (O96: NO f5eCa4) ase) 


CASE NOTES 


Public Nuisances. — The State Constitu- actions. Whitfield v. Gilchrist, 126 N.C. App. 
tion and §§ 7A-61, 147-89 and 19-2.1 do not 241, 485 S.E.2d 61 (1997), rev’d on other 
prohibit a district attorney from employing grounds, 348 N.C. 39, 497 S.E.2d 412 (1998). 
private counsel to assist in public nuisance 
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Chapter 148. 


State Prison System. 


Article 1. 
Organization and Management. 


Sec. 

148-1. [Repealed.] 

148-2. Prison moneys and earnings. 

148-3. Prison property. 

148-4. Control and custody of prisoners; autho- 
rizing prisoner to leave place of 
confinement. 

148-4.1. Release of inmates. 

148-5. Secretary to manage prison property. 

148-5.1. Confining inmates away from victims. 

148-6. Custody, employment and hiring out of 
convicts. 

148-7. [Repealed.] 

148-8, 148-8.1. [Transferred.|] 

148-9. [Repealed.] 

148-10. Department of Environment and Nat- 
ural Resources to supervise sani- 
tary and health conditions of pris- 
oners. 

148-10.1. Employment of clinical chaplains for 
inmates. 

148-10.2. Policy: Certain inmates not to con- 
tact family members of victims. 


Article 2. 
Prison Regulations. 


148-11. Authority to adopt rules; authority to 
designate uniforms. 

148-12. Diagnostic and classification pro- 
grams. 

148-13. Regulations as to custody grades, priv- 
ileges, gain time credit, etc. 

148-14 through 148-17. [Repealed.] 

148-18. Wages, allowances and loans. 

148-18.1. Confiscation of unauthorized arti- 
cles. 

148-19. Health services. 

148-19.1. Exemption from licensure and certif- 
icate of need. 

148-20. Corporal punishment of prisoners pro- 
hibited. 

148-21. [Repealed.| 

148-22. Treatment programs. 

148-22.1. Educational facilities and programs 
for selected inmates. 

148-22.2. Procedure when surgical operations 
on inmates are necessary. 

148-23. Prison employees not to use intoxi- 
cants, narcotic drugs or profanity. 

148-24. Religious services. 

148-25. Secretary to investigate death of con- 
victs. 


Article 3. 
Labor of Prisoners. 
Sec. 
148-26. State policy on employment of prison- 


ers. 

148-26.1. Definitions. 

148-26.2 through 148-26.4. [Repealed.] 

148-26.5. Pay and time allowances for work. 

148-27. Women prisoners; limitations on labor 
of prisoners. 

148-28. Sentencing prisoners to Central 
Prison; youthful offenders. 

148-29. Transportation of convicts to prison; 
reimbursement to counties; sher- 
iff’s expense affidavit. 

148-30. [Repealed.] 

148-31. Maintenance of Central Prison; war- 
den; powers and duties. 

148-32. [Repealed.] 

148-32.1. Local confinement, costs, alternate 
facilities, parole, work release. 

148-33. Prison labor furnished other State 
agencies. 

148-33.1. Sentencing, quartering, and control 
of prisoners with work-release 
privileges. 

148-33.2. Restitution by prisoners with work- 
release privileges. 

148-34, 148-35. [Repealed.] 

148-36. Secretary of Correction to control clas- 
sification and operation of prison 
facilities. 

148-37. Additional facilities authorized; con- 
tractual arrangements. 

148-37.1. Prohibition on private prisons hous- 
ing out-of-state inmates. 

148-37.2. Lease-purchase of three facilities. 

148-38, 148-39. [Repealed.] 

148-40. Recapture of escaped prisoners. 

148-41. Recapture of escaping prisoners; re- 
ward. 

148-42, 148-43. [Repealed.] 

148-44. Separation as to sex. 

148-45. Escaping or attempting escape from 
State prison system; failure of 
conditionally and temporarily re- 
leased prisoners and _ certain 
youthful offenders to return to 
custody of Department of Correc- 
tion. 

148-46. Degree of protection against violence 
allowed. 

148-46.1. Inflicting or assisting in infliction of 
self injury to prisoner resulting in 
incapacity to perform assigned du- 
ties. 
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Sec. 

148-46.2. Procedure when consent is refused 
by prisoner. 

148-47. Disposition of child born of female pris- 
oner. 

148-48. Parole powers of Parole Commission 
unaffected. 

148-49. Prison indebtedness not assumed by 
Board of Transportation. 


Article 3A. 


Facilities and Programs for Youthful 
Offenders. 


148-49.1 through 148-49.9. [Repealed.] 


Article 3B. 


Facilities and Programs for Youthful 
Offenders. 


148-49.10 through 148-49.16. [Repealed.] 
Article 4. 


Paroles. 


148-50 through 148-52. [Repealed.] 

148-52.1. Prohibited political activities of 
member of Post-Release Supervi- 
sion and Parole Commission. 

148-53. Investigators and investigations of 
cases of prisoners. 

148-54. Parole and post-release supervision 
supervisors provided for; duties. 

148-54.1, 148-55. [Repealed.] 

148-56. Assistance in supervision of parolees 
or post-release supervisees and 
preparation of case histories. 

148-57. Rules and regulations for parole con- 
sideration. 

148-57.1. Restitution as a condition of parole 
or post-release supervision. 

148-58, 148-58.1. [Repealed.] 

148-59. Duties of clerks of superior courts as to 
commitments; statements filed 
with Department of Correction. 

148-60. [Repealed.] 

148-60.1. Allowances for paroled prisoner and 
prisoner on post-release supervi- 
sion. 

148-60.2 through 148-62. [Repealed.] 

148-62.1. Entitlement of indigent parolee and 
post-release supervisee to counsel, 
in discretion of Post-Release Su- 
pervision and Parole Commission. 

148-63. Arrest powers of police officers. 

148-64. Cooperation of prison and parole offi- 
cials and employees. 

148-65. [Repealed.] 


Article 4A. 


Out-of-State Parolee Supervision. 


148-65.1. Governor to execute compact; form of 
compact. 


Sec. 

148-65.1A. Interstate parole and probation 
hearing procedures. 

148-65.2. Title of Article. 

148-65.3. North Carolina sentence to be served 
in another jurisdiction. 


Article 5. 


Farming Out Convicts. 


148-66. Cities and towns and Department of 
Agriculture and Consumer Ser- 
vices may contract for prison la- 
bor. 

Hiring to cities and towns and State 
Department of Agriculture and 
Consumer Services. 

Payment of contract price; interest; 
enforcement of contracts. 

Agents; levy of taxes; payment of costs 
and expenses. 

Management and care of inmates; 
prison industries; disposition of 
products of inmate labor. 


Article 5A. 


Prison Labor for Farm Work. 
148-70.1 through 148-70.7. [Repealed.] 


Article 6. 
Reformatory. 


148-71 through 148-73. [Repealed.] 


Article 7. 


Records, Statistics, Research and 
Planning. 


148-67. 


148-68. 


148-69. 


148-70. 


148-74. 
148-75. 
148-76. 
148-77. 
148-78. 
148-79. 
148-80. 


Records Section. 

[Repealed.| 

Duties of Records Section. 

Statistics, research, and planning. 

Reports. 

[Repealed.] 

Seal of Records Section; certification of 
records. 

[Repealed.] 


Article 8. 


Compensation to Persons 
Erroneously Convicted 
of Felonies. 


148-81. 


148-82. 
148-83. 


Provision for compensation. 

Form, requisites and contents of peti- 
tion; nature of hearing. 

Evidence; action by Industrial Com- 
mission; payment and amount of 
compensation. 


Article 9. 


Prison Advisory Council. 


148-85 through 148-88. [Repealed.] 


148-84. 
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Article 10. Sec. 
148-118.4. Definitions. 


Interstate Agreement on Detai : 
<a Pade 148-118.5. Records confidentiality. 


Sec. 148-118.6. Grievance Resolution Board. 

148-89 through 148-95. [Transferred.] 148-118.7. Removal of members. 

148-96 through 148-100. [Reserved.] 148-118.8. Appointment, salary, and authority 
Article 11. of Executive Director and inmate 

grievance examiners. 
Inmate Grievance Commission. 148-118.9. Investigatory power of the Griev- 

148-101 through 148-118. [Repealed.] fag a hr Eats 

Article 11A. Article 12. 
Corrections Administrative Remedy Interstate Corrections Compact. 

SSOREE 148-119. Short title. 

148-118.1. Authority. 148-120. Governor to execute; form of compact. 

148-118.2, Effect. 148-121. Proceedings to be open; all documents 

148-118.3. Publication of procedure. public records; exception. 

ARTICLE 1. 


Organization and Management. 


Editor’s Note. — For note regarding Ses- Act of 1990, see the Editor’s note under § 148- 
sion Laws 1989 (Reg. Sess., 1990), c. 933, also 4.1. 
known as the Prison Facilities Legislative Bond 


§ 148-1: Repealed by Session Laws 1973, c. 1262, s. 10. 


Cross References. — For present provi- 
sions as to the Department of Correction, see § 
143B-260 et seq. 


§ 148-2. Prison moneys and earnings. 


(a) Persons authorized to collect or receive the moneys and earnings of the 
State prison system shall enter into bonds payable to the State of North 
Carolina in penal sums and with security approved by the Department of 
Correction, conditioned upon the faithful performance by these persons of their 
duties in collecting, receiving, and paying over prison moneys and earnings to 
the State Treasurer. Only corporate security with sureties licensed to do 
business in North Carolina shall be accepted. 

(b) All revenues from the sale of articles and commodities manufactured or 
produced by prison enterprises shall be deposited with the State Treasurer to 
be kept and maintained as a special revolving working-capita! fund designated 
“Prison Enterprises Fund.” Revenue in the Prison Enterprises Fund shall be 
applied first to capital and operating expenditures, including salaries and 
wages of supervisory personnel, necessary to develop and operate prison 
industrial and forestry enterprises to provide diversified employment for 
prisoners, and incentive wages for non-Prison Enterprises Inmates. Of the 
remaining revenue in the Fund, five percent (5%) of the net profits, before 
expansion costs, shall be credited to the Crime Victims Compensation Fund 
established in G.S. 15B-23 as soon as practicable after profits have been 
determined for the previous year, and at the direction of the Governor, the 
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remainder shall be used for other purposes within the State prison system or 
shall be transferred to the General Fund. The provisions of this section shall 
not apply to revenues generated from private prison enterprises conducted 
pursuant to G.S. 148-70 except for lease and rental income. 

(c) Notwithstanding G.S. 147-77, Article 6A of Chapter 147 of the General 
Statutes, or any other provision of law, the Department of Correction may 
deposit revenue from prison canteens in local banks. The profits from prison 
canteens shall be deposited with the State Treasurer on a monthly basis in a 
fund denominated as the Correction Inmate Welfare Fund. Once the operating 
budget for the Correction Inmate Welfare Fund has been met, an amount equal 
to the funds allocated to each prison unit on a per inmate per year basis shall 
be credited to the Crime Victims Compensation Fund established in G.S 
15B-23 as soon as practicable after the total amount paid to each unit per 
inmate per year has been determined. (1901, c. 472, s. 7; Rev., s. 5389; C.S., s. 
TIQ4? 1923" Co 1n6: 19250, 16371933) C172, s. 1891957, cmS49%s 200g. 
996, s. 14; 1973, c. 1262, s. 10; 1985 (Reg. Sess., 1986), c. 1014, s. 203; 1991 


(Reg. Sess., 1992), c. 902, s. 4; 1993 (Reg. Sess., 1994), c. 769, s. 21.5(a).) 


Editor’s Note. — Session Laws 1998-212, s. 
1.1 provides: “This act shall be known as the 
‘Current Operations Appropriations and Capi- 
tal Improvement Appropriations Act of 1998’.” 

Session Laws 1998-212, s. 17.11 provides: 
“Notwithstanding the provisions of G.S. 148-2, 
the Department of Correction may use up to the 
sum of eight hundred seventy-five thousand 
dollars ($875,000) from funds available to the 
Department to provide the State match needed 
in order to receive federal grant funds. Prior to 
using funds for this purpose, the Department 
shall report to the Chairs of the Appropriations 
Subcommittees on Justice and Public Safety 
and the Joint Legislative Commission on Gov- 
ernmental Operations on the grants to be 
matched using these funds.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Session Laws 1999-237, s. 18.15, provides 
that the provisions of G.S. 148-2 notwithstand- 
ing, the Department of Correction may use up 
to the sum of six hundred fifty thousand dollars 
($650,000) from funds available to the Depart- 
ment to provide the State match needed in 
order to receive federal grant funds. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 


§ 148-3. Prison property. 


Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 25.7, provides: 
“Notwithstanding the provisions of G.S. 148-2, 
the Department of Correction may use up to the 
sum of nine hundred thousand dollars 
($900,000) from funds available to the Depart- 
ment to provide the State match needed in 
order to receive federal grant funds. Prior to 
using funds for this purpose, the Department 
shall report to the Chairs of the Senate and 
House of Representatives Appropriations Sub- 
committees on Justice and Public Safety and 
the Joint Legislative Commission on Govern- 
mental Operations on the grants to be matched 
using these funds.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2008 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 


(a) The State Department of Correction shall subject to the provisions of 


G.S. 143-341, have control and custody of all unexpended surplus highway 
funds previously allocated for prison purposes and all property of every kind 
and description now used by or considered a part of units of the State prison 
system, except vehicles used on a rental basis. The property coming within the 
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provisions of this section shall be identified and agreed upon by the executive 
heads of the highway and prison systems, or by their duly authorized 
representatives. The Governor shall have final authority to decide whether or 
not particular property shall be transferred to the Department of Correction in 
event the executive heads of the two systems are unable to agree. 

(b) Property, both real and personal, deemed by the Department of Correc- 
tion to be necessary or convenient in the operation of the State prison system 
may, subject to the provisions of G.S. 143-341, be acquired by gift, devise, 
purchase, or lease. The Department of Correction may, subject to the provi- 
sions of G.S. 143-341, dispose of any prison property, either real or personal, or 
any interest or estate therein. (1901, c. 472, ss. 2, 6; Rev., s. 5392; C.S., s. 7705; 
se c. 163; 1933, c. 172, s. 18; 1943, c. 409; 1957, c. 349, s. 3; 1967; c. 996, s. 


CASE NOTES 


Discretion as to Operation of Prison. — 
Whether the maintenance and operation of a 
prison on a particular site shall be conducted 
either as at present, or as enlarged by the 
construction of additional buildings and facili- 
ties, or as a “minimum security prison” is a 
matter for determination by the State Prison 
Commission (now the Department of Correc- 
tion) in the exercise of its discretion, and the 
court has no power to substitute its discretion 


for that of the Commission; and, in the absence 
of fraud, manifest abuse of discretion or con- 
duct in excess of lawful authority, the court has 
no power to intervene. Pharr y. Garibaldi, 252 
N.C. 803, 115 S.E.2d 18 (1960). 

Construction of a prison on a site se- 
lected by public officials pursuant to stat- 
utory authority will not be enjoined. Pharr 
v. Garibaldi, 252 N.C. 803, 115 S.E.2d 18 
(1960). 


§ 148-4. Control and custody of prisoners; authorizing 
prisoner to leave place of confinement. 


The Secretary of Correction shall have control and custody of all prisoners 
serving sentence in the State prison system, and such prisoners shall be 
subject to all the rules and regulations legally adopted for the government 
thereof. Any sentence to imprisonment in any unit of the State prison system, 
or to jail to be assigned to work under the State Department of Correction, 
shall be construed as a commitment, for such terms of imprisonment as the 
court may direct, to the custody of the Secretary of Correction or his authorized 
representative, who shall designate the places of confinement within the State 
prison system where the sentences of all such persons shall be served. The 
authorized agents of the Secretary shall have all the authority of peace officers 
for the purpose of transferring prisoners from place to place in the State as 
their duties might require and for apprehending, arresting, and returning to 
prison escaped prisoners, and may be commissioned by the Governor, either 
generally or specially, as special officers for returning escaped prisoners or 
other fugitives from justice from outside the State, when such persons have 
been extradited or voluntarily surrendered. Employees of departments, insti- 
tutions, agencies, and political subdivisions of the State hiring prisoners to 
perform work outside prison confines may be designated as the authorized 
agents of the Secretary of Correction for the purpose of maintaining control 
and custody of prisoners who may be placed under the supervision and control 
of such employees, including guarding and transferring such prisoners from 
place to place in the State as their duties might require, and apprehending and 
arresting escaped prisoners and returning them to prison. The governing 
authorities of the State prison system are authorized to determine by rules and 
regulations the manner of designating these agents and placing prisoners 
under their supervision and control, which rules and regulations shall be 
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established in the same manner as other rules and regulations for the 
government of the State prison system. 

The Secretary of Correction may extend the limits of the place of confine- 
ment of a prisoner, as to whom there is reasonable cause to believe he will 
honor his trust, by authorizing him, under prescribed conditions, to leave the 
confines of that place unaccompanied by a custodial agent for a prescribed 
period of time to 

(1) Contact prospective employers; or 
(2) Secure a suitable residence for use when released on parole or ee 
discharge; or 
(3) Obtain medical services not otherwise available or 
(4) Participate in a training program in the community; or 
(5) Visit or attend the funeral of a spouse, child Gncluding stepchild, 
adopted child or child as to whom the prisoner, though not a natural 
parent, has acted in the place of a parent), parent (including a person 
though not a natural parent, has acted in the place of a parent), 
brother, or sister; or 
(6) Participate i in community-based programs of rehabilitation, including, 
but not limited to the existing community volunteer and home-leave 
programs, pre-release and after-care programs as may be provided for 
and administered by the Secretary of Correction and other programs 
determined by the Secretary of Correction to be consistent with the 
prisoner’s rehabilitation and return to society; or 
(7). Be on maternity leave, for a period of time not to exceed 60 days. The 
county departments of social services are expected to cooperate with 
officials at the North Carolina Correctional Center for Women to 
coordinate prenatal care, financial services, and placement of the 
child; or 
(8) Receive palliative care, only in the case of a terminally ill inmate or a 
permanently and totally disabled inmate that the Secretary finds no 
longer poses a threat to society, and only after consultation with any 
victims of the inmate or the victims’ families. For purposes of this 
subdivision, the term “terminally ill” describes an inmate who, as 
determined by a licensed physician, has an incurable condition caused 
by illness or disease that will likely produce death within 12 months. 
For purposes of this subdivision, the term “permanently and totally 
disabled” describes an inmate who, as determined by a licensed 
physician, suffers from permanent and irreversible physical incapac- 
itation as a result of an existing physical or medical condition. 
The willful failure of a prisoner to remain within the extended limits of his 
confinement, or to return within the time prescribed to the place of confine- 
ment designated by the Secretary of Correction, shall be deemed an escape 
from the custody of the Secretary of Correction punishable as provided in G.S. 
148-45. (1901, c. 472, s. 4; Rev., s. 5390; C.S., s. 7706; 1925, c. 163; 1933, c. 172, 
ss. 5, 18;:1935, ¢.:257, s.-2; 19438, c.-409;, 1955, ¢. 238; \s. 2; 1957)\6<349, s2103 
1959, c. 109; 1965, c. 1042; 1967, c. 996, ss. 18, 15; 19738, c. 902; c. 1262, s. 10; 
1977, c. 704, s. 5; 1985, c. 483; 2001-424, s. 25.9(a).) 


Editor’s Note. — Session Laws 2001-424, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2001-424, s. 25.9(a), effective September 26, 
‘Current Operations and Capital Improve- 2001, and applicable to inmates serving sen- 


ments Appropriations Act of 2001’.” tences on or after that date, substituted “; or” 
Session Laws 2001-424, s. 36.5 is a_ fora period at the end of subdivision (7), and 
severability clause. added subdivision (8). 
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CASE NOTES 


Power to Designate Places of Confine- 
ment. — This section gives the Director of 
Prisons (now the Secretary of Correction) or his 
duly authorized agents or representatives the 
authority to designate the places of confine- 
ment within the State prison system where the 
sentences of prisoners shall be served. State v. 
Whitley, 264 N.C. 742, 142 S.E.2d 600 (1965). 

Recommendation as to Confinement 
Held Not to Constitute Cruel and Unusual 
Punishment. — An attachment to commit- 
ment papers recommending “that the defen- 
dant not be placed upon work release or per- 
mitted to leave his place of confinement under 
this section or any other statute but be kept at 
all times in close security until the sentence is 
completed” was a mere recommendation and 
had no legal effect upon the type or place of 
incarceration of the petitioner, and it did not 
constitute cruel and unusual punishment. Har- 
ris v. North Carolina, 320 F. Supp. 770 
(M.D.N.C. 1970), aff'd, 485 F.2d 1305 (4th Cir. 
1971). 

Instruction on Willfulness Under This 
Section Unnecessary in Prosecution Un- 
der § 148-45. — In a prosecution for felonious 
escape under § 148-45, trial court was not 
required to instruct the jury pursuant to this 
section that one of the essential elements of 
felonious escape is that the failure to remain in 
or return to confinement must be willful, since 
defendant was not charged with escape while 
outside the place of his confinement pursuant 
to authorization by the Secretary of Correction 
under this section, but was charged under 
§ 148-45, which establishes the general escape 
offense, and that section does not contain the 
word “willful.” State v. Rose, 53 N.C. App. 608, 
281 S.E.2d 404 (1981). 

Evidence Held Sufficient to Support 


Finding of Escape. — Testimony of a ser- 
geant with the North Carolina Department of 
Correction assigned to the prison camp in 
which defendant was confined that on the day 
in question defendant was given permission to 
leave the unit on a Community Volunteer 
Leave was sufficient to support the jury’s find- 
ing, and it was not necessary that the State 
present evidence to show that the Secretary of 
Correction, after making a determination that 
there was reasonable cause to believe that 
defendant would honor his trust, had person- 
ally authorized defendant’s release to partici- 
pate in the community volunteer program and 
had personally prescribed the precise period of 
time during which the defendant was permit- 
ted to be absent from the prison unit. State v. 
Harris, 27 N.C. App. 15, 217 S.E.2d 729, cert. 
denied, 288 N.C. 512, 219 S.E.2d 347 (1975). 

A State prisoner has no legal right to the 
mitigation of his punishment. Wetzel v. 
Edwards, 635 F.2d 283 (4th Cir. 1980). 

Question as to whether a particular in- 
mate is entitled to honor grade status or 
parole involves policy decisions which 
should be made by the department and the 
Parole Board, not the courts. Wetzel v. 
Edwards, 635 F.2d 283 (4th Cir. 1980). 

Applied in Goble v. Bounds, 281 N.C. 307, 
188 S.E.2d 347 (1972); State v. Eppley, 30 N.C. 
App. 217, 226 S.E.2d 675 (1976). 

Stated in Pharr v. Garibaldi, 252 N.C. 803, 
115 S.E.2d 18 (1960). 

Cited in State v. Davis, 253 N.C. 86, 116 
S.E.2d 365 (1960); State v. Cooper, 275 N.C. 
283, 167 S.E.2d 266 (1969); State v. Stewart, 19 
N.C. App. 112, 198 S.E.2d 30 (1973); Slakan v. 
Porter, 737 F.2d 368 (4th Cir. 1984); Kandler v. 
Department of Cor., 80 N.C. App. 444, 342 
S.E.2d 910 (1986). 


OPINIONS OF ATTORNEY GENERAL 


As to the status of a convicted person 
awaiting appeal, see opinion of the Attorney 
General to Mr. Martin R. Peterson, Director of 


Legal Services, N.C. Department of Correction, 
40 N.C.A.G. 163 (1969). 


§ 148-4.1. Release of inmates. 


(a) Whenever the Secretary of Correction determines from data compiled by 
the Department of Correction that it is necessary to reduce the prison 
population to a more manageable level or to meet the State’s obligations under 
law, he shall direct the Post-Release Supervision and Parole Commission to 
release on parole over a reasonable period of time a number of prisoners 
sufficient to that purpose. From the time the Secretary directs the Post- 
Release Supervision and Parole Commission until the prison population has 
been reduced to a more manageable level, the Secretary may not accept any 
inmates ordered transferred from local confinement facilities to the State 


641 


§148-5 CH. 148. STATE PRISON SYSTEM §148-5 


prison system under G.S. 148-32.1(b). Further, the Secretary may return any 
inmate housed in the State prison system under an order entered pursuant to 
G.S. 148-32.1(b) to the local confinement facility from which the inmate was 
transferred. In order to meet the requirements of this section, the Parole 
Commission shall not parole any person convicted under Article 7A of Chapter 
14 of a sex offense, under G.S. 14-39, 14-41, or 14-48.3, under G.S. 90-95(h) of 
a drug trafficking offense, or under G.S. 14-17, or any other violent felon as 
defined in subsection (al) of this section. The Parole Commission may continue 
to consider the suitability for release of such persons in accordance with the 
criteria set forth in Articles 85 and 85A of Chapter 15A. 

(al) Notwithstanding any other provision of this section, the Department of 
Correction shall at all times secure the necessary prison space to house any 
violent felon or habitual felon for the full active sentence imposed by the court. 
For purposes of this subsection, the term “violent felon” means any person 
convicted of the following felony offenses: first or second degree murder, 
voluntary manslaughter, first or second degree rape, first or second degree 
sexual offense, any sexual offense involving a minor, robbery, kidnapping, or 
assault, or attempting, soliciting, or conspiring to commit any of those offenses. 

(b) Except as provided in subsection (c), only inmates who are otherwise 
eligible for parole pursuant to Article 85 of Chapter 15A or pursuant to Article 
3B of this Chapter may be released under this section. 

(c) Persons eligible for parole under Article 85A of Chapter 15A shall be 
eligible for early parole under this section nine months prior to the discharge 
date otherwise applicable, and six months prior to the date of automatic 90-day 
parole authorized by G.S. 15A-1380.2. 

(cl) through (g). Repealed by 1995 Session Laws, c. 324, s. 19.9(e). 

(g1) Expired July 1, 1996. 

(h) A person sentenced under Article 81B of Chapter 15A of the General 
Statutes shall not be released pursuant to this section. (19838, c. 557, s. 1; 1985 
(Reg. Sess., 1986), c. 1014, s. 197(a); 1987, c. 7, ss. 1, 3, 4; c. 879, s. 1.2; 1989, 
c.1,s. 1; 1990, Ex. Sess., c. 1, ss. 1-3.3; 1989 (Reg. Sess., 1990), c. 933, ss. 10-18; 
1991, c. 187, s. 2; c. 217, ss. 6, 7; c. 437, ss. 1-9; 1991 (Reg. Sess., 1992), c. 1036, 
ss. 5-7; 1993, c. 91, ss. 1-9; c. 538, s. 31; 1994, Ex. Sess., c. 14, s. 64; c. 15, ss. 
1-4; c. 24, s. 14(b), (e); 1995, c. 324, s. 19.9(a)-(e).) 


Editor’s Note. — Effective March 15, 1994, This section was amended by Session Laws 
Session Laws 1993 (Reg. Sess., 1994), c.15,s.2 1994, Extra Session, c. 15, s. 1, in the coded bill 
repealed Session Laws 19938, c. 91, ss. 7-9, drafting format provided by § 120-20.1. In this 
which would have been effective April 1, 1994, | amendment, the section was set out in full and 
and would have increased the figure “21,400”in added a new (cl) but did not include (h). It has 
subsections (d), (e), and (f) to 21,500, pursuant been set out in the form above at the direction 
to ss. 7-9 of Session Laws 1998, c. 91. of the Revisor of Statutes. 


OPINIONS OF ATTORNEY GENERAL 


The Parole Commission has the author- Ben G. Irons, II, Senior Administrative Assis- 
ity to select fair-sentence inmates to be tant, North Carolina Department of Correction, 
paroled pursuant to subsection (c) of this sec- 53 N.C.A.G. 106 (1984). 
tion. See opinion of Attorney General to Mr. 


§ 148-5. Secretary to manage prison property. 


The Secretary of Correction shall manage and have charge of all the property 
and effects of the State prison system, and conduct all its affairs subject to the 
provisions of this Chapter and the rules and regulations legally adopted for the 
government thereof. (1938, c. 172, s. 4; 1955, c. 238, s. 3; 1967, c. 996, s. 15; 
1973, c. 1262, s. 10.) 
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Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 18, s. 20.1 provides that in 
conjunction with the closing of small expensive 
prison units recommended for consolidation by 
the Government Performance Audit Commit- 
tee, the Department of Correction shall consult 
with the county or municipality in which the 
unit is located or any private for-profit or non- 
profit firm about the possibility of converting 
that unit to other use. The Department may 
provide for the lease of any of these units to 
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counties, municipalities, or private firms wish- 
ing to convert them to other use and the De- 
partment may also consider converting some of 
the units from medium securtiy to minimum 
security, where that conversion would be cost- 
effective. 

Furthermore, the Department of Correction 
shall report quarterly to the Joint Legislative 
Corrections Oversight Committee on the con- 
version of these units to other use. 


CASE NOTES 


Cited in Pharr v. Garibaldi, 252 N.C. 803, 
115 S.E.2d 18 (1960); North Carolina Council of 


Churches v. State, 120 N.C. App. 84, 461 S.E.2d 
354 (1995). 


§ 148-5.1. Confining inmates away from victims. 


If a victim or immediate family member of a victim requests that, for the 
safety of the victim or family member, an inmate be confined outside the county 
where the victim or family member resides or is employed, the Department 
shall make a reasonable effort to house the inmate in a facility in another 
county. If the inmate is not so housed in another county, the Department shall 
notify the victim or family member in writing. (2001-433, s. 10; 2001-487, s. 
120.) 


Editor’s Note. — Session Laws 2001-433, s. 
11, as amended by Session Laws 2001-487, s. 


120, makes this section effective December 1, 
2001. 


§ 148-6. Custody, employment and hiring out of convicts. 


The State Department of Correction shall provide for receiving, and keeping 
in custody until discharged by law, all such convicts as may be now confined in 
the prison and such as may be hereafter sentenced to imprisonment therein by 
the several courts of this State. The Department shall have full power and 
authority to provide for employment of such convicts, either in the prison or on 
farms leased or owned by the State of North Carolina, or elsewhere, or 
otherwise; and may contract for the hire or employment of any able-bodied 
convicts upon such terms as may be just and fair, but such convicts so hired, or 
employed, shall remain under the actual management, control and care of the 
Department: Provided, however, that no female convict shall be worked on 
public roads or streets in any manner. (1895, c. 194, s. 5; 1897, c. 270; 1901, c. 
B72 Nass) Rev. Ss: 50917 C:5))'st 7707; 1925; c! 163; 1933) ¢. 172) sh1871957, 
c. 349, 's: 10;'1967, c. 996, s- 13.) 


Legal Periodicals. — For survey of 1996 
developments in the law regarding prisoner 
rights, see 75 N.C.L. Rev. 2428 (1997). 


CASE NOTES 


prisoners to engage in honest employment and 
become law-abiding members of society is cal- 
culated to serve the best interests of the State 
and of its citizens. Pharr v. Garibaldi, 252 N.C. 
803, 115 S.E.2d 18 (1960). 


Basis of Section. — This section and §§ 
148-26 and 148-33.1, as well as provisions with 
reference to paroles contained in Article 4 of 
this Chapter, are predicated upon the idea that 
the ability as well as the disposition of released 
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Employers of work release inmates are 
not required to supervise and control in- 
mate employees outside the scope of their 
work release employment. O’Connor v. Corbett 
Lumber Corp., 84 N.C. App. 178, 352 S.E.2d 
267 (1987). 

Treatment of Prisoner Whose Convic- 
tion Was Overturned. — Where the Court of 
Appeals reversed defendant’s conviction, and 
where after receiving a copy of the Court of 
Appeals’ certified judgment the Department of 
Correction released defendant to the custody of 
the county jail, and where, on the same day, the 
county jailer obtained a safekeeping order 
transferring defendant back to the custody of 
the Department of Correction, the Secretary of 
the Department of Correction was not respon- 
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sible for failing to implement a policy directing 
Department of Correction employees as to the 
proper manner with which to deal with prison- 
ers whose convictions had been overturned on 
appeal; the department personnel were not on 
notice of the circumstances leading to the issu- 
ance of the safekeeping order and had no rea- 
son to question its sufficiency, and given the 
lack of discretion allowed to the Department 
and state law, there was no reasonable way 
that the Secretary could have detailed a policy 
that would have avoided defendant’s misfor- 
tunes. Allen v. Lowder, 875 F.2d 82 (4th Cir. 
1989). 

Stated in State v. Whitley, 264 N.C. 742, 142 
S.E.2d 600 (1965). 


OPINIONS OF ATTORNEY GENERAL 


Department of Correction Has No Au- 
thority on Its Own to Correct an Invalid 
Sentence. — See opinion of Attorney General 


§ 148-7: 


§ 148-8: 


to Mr. Martin Peterson, Department of Correc- 
tion, 41 N.C.A.G. 291 (1971). 


Repealed by Session Laws 1995, c. 233, s. 1. 


Transferred to § 66-58(b)(15) by Session Laws 1975, c. 730, s. 2. 


§ 148-8.1: Transferred to § 66-58(b)(16) by Session Laws 1975, c. 730, s. 3. 


§ 148-9: Repealed by Session Laws 1973, c. 476, s. 138. 


§ 148-10. Department of Environment and Natural Re- 
sources to supervise sanitary and health con- 
ditions of prisoners. 


The Department of Environment and Natural Resources shall have general 
supervision over the sanitary and health conditions of the central prison, over 
the prison camps, or other places of confinement of prisoners under the 
jurisdiction of the State Department of Correction, and shall make periodic 
examinations of the same and report to the State Department of Correction the 
conditions found there with respect to the sanitary and hygienic care of such 
prisoners. (1917, c. 286, s. 8; 1919, c. 80, s. 4; C.S., s. 7714; 1925, c. 163; 1933, 
c. 172, 8. 22; 1943, ¢) 409;-1957,.¢.-3849, s..10};. 1967, c. 996; 5213; 19738"¢. 476; 
s. 128; 1989, c. 727, s. 219(37); 1997-448, s. 11A.111.) 


§ 148-10.1. Employment of clinical chaplains for inmates. 


The Department of Correction is authorized and directed to employ clinical 
chaplains to provide moral, spiritual and social counselling and ministerial 
services to inmates in the custody of the Secretary of the Department of 
Correction. The Department of Correction shall seek to employ a diversity of 
qualified persons having differing faiths which are to the extent practicable 
reflective of the professed religious composition of the inmate population. 
CI977 “cr 9507 sale: 
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§ 148-10.2. Policy: Certain inmates not to contact family 
members of victims. 


(a) It shall be the policy of the Department of Correction to prohibit death 
row inmates from contacting the surviving family members of the victims 
without the written consent of the family members being contacted. For 
purposes of this subsection, the term “contact” includes arranging for a third 
party to forward communications from the inmate to the surviving family 
members of the victim. 

(b) At the request of the victim or a family member of the victim, the 
Department of Correction shall prohibit an inmate convicted of an offense 
listed in G.S. 15A-830(a)(7) from contacting the requesting party. For purposes 
of this subsection, the term “contact” includes arranging for a third party to 
forward communications from the inmate to the victim or family member. 

(c) The Department of Correction shall develop and impose sanctions 
against any inmate who violates the provisions of this section. (1999-358, s. 1; 
2001-433, s. 9; 2001-487, s. 120.) 


Editor’s Note. — Session Laws 1999-358, s. 
1 was codified as this section at the direction of 
the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2001-433, s. 9, as amended by Session Laws 


substituted “Certain inmates” for “Death row 
inmates” in the catchline; inserted the subsec- 
tion (a) designation and substituted “this sub- 
section” for “this section” in subsection (a); and 
added subsections (b) and (c). 


2001-487, s. 120, effective December 1, 2001, 
ARTICLE 2. 


Prison Regulations. 


§ 148-11. Authority to adopt rules; authority to designate 
uniforms. 


(a) The Secretary shall adopt rules for the government of the State prison 
system. The Secretary shall have the rules that pertain to enforcing discipline 
read to every prisoner when received in the State prison system and a printed 
copy of these rules made available to the prisoners. 

(b) The Secretary of Correction has sole authority to designate the uniforms 
worn by inmates confined in the Division of Prisons. (1873-4, c. 158, s. 15; Code, 
s. 3444; Rev., s. 5401; C.S., s. 7721; 1925, c. 163; 1933, c. 172, s. 18; 1955, c. 238, 
s. 4; 1957, ¢. 349, s. 4; 1967, c. 996, ss. 14, 15; 1973, c. 1262, s..10; 1983, c. 147, 
s. 1; 1987, c. 827, s. 1; 1991, c. 418, s. 15; c. 477, ss. 6, 8; 1995, c. 507, s. 27.8(a); 


1999-109, s. 2.) 


Cross References. — As to the authority of 
agencies to adopt rules, see Article 2A of Chap- 
ter 150B. 


Editor’s Note. — Session Laws 1999-109, s. 
2, was codified as subsection (b) of this section 
at the direction of the Revisor of Statutes. 


CASE NOTES 


This section is constitutional. State v. 
Revis, 193 N.C. 192, 136 S.E. 346, 50 A.L.R. 98 
(1927); State v. Carpenter, 231 N.C. 229, 56 
S.E.2d 713 (1949). 

The prison rules authorized by this sec- 
tion are administrative and not judicial. 


State v. Shoemaker, 273 N.C. 475, 160 S.E.2d 
281 (1968). 

And Their Application Cannot Affect 
Sentences. — The administrative application 
of the rules authorized by this section by prison 
authorities cannot affect sentences imposed by 
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the courts. State v. Shoemaker, 273 N.C. 475, 
160 S.E.2d 281 (1968). 

Courts are not authorized to deal with 
the giving or withholding of privileges or 
rewards under the rules authorized by this 
section. State v. Shoemaker, 273 N.C. 475, 160 
S.E.2d 281 (1968). 

Fact that disciplinary punishment in- 

flicted on a prisoner by a prison official 
was administered in accordance with the 
rules and regulations of the former State 
Highway and Public Works Commission did not 
render the prison official immune to prosecu- 
tion for assault unless the particular regulation 
relied on was within the statutory authority of 
the Commission. State v. Carpenter, 231 N.C. 
229, 56 S.E.2d 713 (1949). 
- Public Official Immunity for Enforce- 
ment of Rules. — Prison officials acted within 
the scope of their authority and were therefore 
protected by public official immunity from pris- 
oner’s action claiming that officials violated 
this section and prison regulations by depriving 
him of pens and other materials. Price v. Davis, 
132 N.C. App. 556, 512 S.E.2d 783 (1999). 

Fair Sentencing Act. — Although the prin- 
cipal provisions of the Fair Sentencing Act are 
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codified in Chapter 15A, Article 81A of the 
General Statutes, the act resulted in revisions 
to other portions of the General Statutes. See, 
e.g., Chapter 14, Articles 1, 2, 2A, 33; Chapter 
15A, Articles 58, 81A, 82, 83, 85, 85A, 89, 91; 
Chapter 148, Article 2, and Chapter 162, Article 
4. State v. Ahearn, 307 N.C. 584, 300 S.E.2d 689 
(1983). ° 

For discussion of the historical background, 
policies, purposes, and implementation of the 
new Fair Sentencing Act, see State v. Ahearn, 
307 N.C. 584, 300 S.E.2d 689 (1983). 

Obtaining Medical Care Outside of 
Prison. — North Carolina law bars all but 
minimum-security prisoners from exercising an 
option to go outside the prison and obtain 
medical care of their choice at their own ex- 
pense or funded by family resources or private 
health insurance. West v. Atkins, 487 U.S. 42, 
108 S. Ct. 2250, 101 L. Ed. 2d 40 (1988). 

Applied in State v. McCall, 273 N.C. 135, 
159 S.E.2d 316 (1968). 

Cited in State v. Garris, 265 N.C. 711, 144 
S.E.2d 901 (1965); Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972); Slakan v. Porter, 
737 F.2d 368 (4th Cir. 1984). — 


§ 148-12. Diagnostic and classification programs. 


(a) The Department of Correction shall, as soon as practicable, establish 


diagnostic centers to make social, medical, and psychological studies of persons 
committed to the Department. Full diagnostic studies shall be made before 
initial classification in cases where such studies have not been made. 

(b) Repealed by Session Laws 1977, c. 711, s. 33, effective July 1, 1978. 

(c) Any prisoner confined in the State prison system while under a sentence 
of imprisonment imposed upon conviction of a felony shall be classified and 
treated as a convicted felon even if, before beginning service of the felony 
sentence, such prisoner has time remaining to be served in the State prison 
system on a sentence or sentences imposed upon conviction of a misdemeanor 
or misdemeanors. (1917, c. 278, s. 2; 1919, c. 191, s. 2; C.S., s. 7750; 1925, c. 
1638; 1933, ¢.. 172, s..18; 1955, ¢..238,'s:.5;:1959, c. 50; 1967, c. 996;:s)2;A978, 


c. 1446, s. 27; 1977, c. 711, s. 338; 1977, 2nd Sess., c. 1147, s. 32.) 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provided: “All statutes which refer to 
sections repealed or amended by the act shall 
be deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 


sentenced before July 1, 1978.” 

Session Laws 1977, c. 732, s. 6, provided that 
all commitments to the Department of Correc- 
tion under former G.S. 148-49.3 should be 
treated as commitments under subsection (b) of 
this section. However, subsection (b) was re- 
pealed by Session Laws 1977, c. 711, s. 33, 
effective July 1, 1978. 

Session Laws 1973, c. 803, s. 44, purported to 
repeal “the third unnumbered paragraph” of 
this section. The 1973 act apparently intended 
to amend § 158-12. 

Legal Periodicals. — For article discussing 
the presentence diagnostic program in North 
Carolina, see 9 N.C. Cent. L.J. 1383 (1978). 
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CASE NOTES 


Power of Judge Other Than Trial Judge 
to Impose Sentence. — Where sentencing 
was delayed for the purpose of a diagnostic 
evaluation of the defendant under this section, 
it was not error for a judge other than the trial 
judge to impose sentence upon the defendant. 


Applied in State v. Powell, 11 N.C. App. 194, 
180 S.E.2d 490 (1971); State v. Streeter, 17 N.C. 
App. 48, 193 S.E.2d 347 (1972), aff’d, 283 N.C. 
203, 195 S.E.2d 502 (1973). 

Cited in State v. Davis, 8 N.C. App. 99, 173 
S.E.2d 490 (1970). 


State v. Sampson, 34 N.C. App. 305, 237 S.E.2d 
883 (1977), cert. denied, 294 N.C. 185, 241 
S.E.2d 520 (1978). 


§ 148-13. Regulations as to custody grades, privileges, 
gain time credit, etc. 


(a) The Secretary of Correction may issue regulations regarding the grades 
of custody in which State prisoners are kept, the privileges and restrictions 
applicable to each custody grade, and the amount of cash, clothing, etc., to be 
awarded to State prisoners after their discharge or parole. The amount of cash 
awarded to a prisoner upon discharge or parole after being incarcerated for two 
years or longer shall be at least forty-five dollars ($45.00). 

(al) The Secretary of Correction shall adopt rules to specify the rates at, and 
circumstances under, which earned time authorized by G.S. 15A-1340.13(d) 
and G.S. 15A-1340.20(d) may be earned or forfeited by persons serving 
activated sentences of imprisonment for felony or misdemeanor convictions. 

(b) With respect to prisoners who are serving prison or jail terms for 
impaired driving offenses under G.S. 20-138.1, the Secretary of Correction 
may, in his discretion, issue regulations regarding deductions of time from the 
terms of such prisoners for good behavior, meritorious conduct, work or study, 
participation in rehabilitation programs, and the like. 

(c), (d) Repealed by Session Laws 1993, c. 538, s. 32, effective January 1, 
1995. 

(e) The Secretary’s regulations concerning earned time credits authorized 
by this section shall be distributed to and followed by local jail administrators 
with regard to sentenced jail prisoners. 

(f) The provisions of this section do not apply to persons sentenced to a term 
of special probation under G.S. 15A-1344(e) or G.S. 15A-1351(a). (1933, c. 172, 
eee 14.9151 9875 '¢. 88s. 119430" 4092°1955."e. 238 Sr 671979, 
Peru er urd, 2d 5e8s., Cc. 1316, ss. 40-47" 1981, ¢°638)°8) 1 1798 s14-e. 
662, ss. 8, 9; 1983, c. 560, s. 3; 1985, c. 310, ss. 1-4; 1987 (Reg. Sess., 1988), c. 
hee eee) 199 1c. 187).S. 5; 19938) c. ba8, 8. 302; L994 Nx. Sessa cc. 24,15. 
14(b).) 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under this section as it read 


Time.” — The grades established for “gain 
time” based on differences in work assignment 


prior to the 1979 amendment thereto. 

Rules as to “Good Time” Rewards Are 
Strictly Administrative. — Prison rules and 
regulations respecting rewards and privileges 
for good conduct (“good time”) are strictly ad- 
ministrative and not judicial. State v. Garris, 
265 N.C. 711, 144 S.E.2d 901 (1965); State v. 
McCall, 273 N.C. 1385, 159 S.E.2d 316 (1968); 
Goble v. Bounds, 13 N.C. App. 579, 186 S.E.2d 
638, aff’d, 281 N.C. 307, 188 S.E.2d 347 (1972). 

As Are Grades Established for “Gain 


are matters of prison administration, to be 
disturbed only if clearly arbitrary or capricious. 
Ham v. North Carolina, 471 F.2d 406 (4th Cir. 
1973); 

And Allowance of Gained Time. — Allow- 
ance of gained time is a discretionary act of the 
State prison administrative body, and decisions 
as to its allowance will not be upset by the 
federal courts unless clearly arbitrary or capri- 
cious. Kelly v. North Carolina, 276 F. Supp. 200 
(E.D.N.C. 1967). 
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Courts Are Not Authorized to Deal with 
Giving or Withholding Such Rewards. — 
Giving or withholding of the rewards and priv- 
ileges under these rules is not a matter with 
which the courts are authorized to deal. State v. 
Garris, 265 N.C. 711, 144 S.E.2d 901 (1965); 
Goble v. Bounds, 13 N.C. App. 579, 186 S.E.2d 
638, aff'd, 281 N.C. 307, 188 S.E.2d 347 (1972). 

The giving or withholding of the rewards and 
privileges under rules and regulations autho- 
rized by § 148-11 is not a matter with which the 
courts are authorized to deal. State v. McCall, 
273. NiC..135; 159, S.E.2d 316:(1.968). 

Discretion of Secretary to Determine Al- 
lowance and Forfeiture of Gained Time. — 
State law vests authority to determine allow- 
ance and forfeiture of gained time in the Direc- 
tor of Prisons (now Secretary of Correction) to 
be exercised in his sound discretion. Patton v. 
Ross, 267 F. Supp. 387 (E.D.N.C. 1967). 

Service on a vacated sentence must be 
considered in determining defendant’s 
gained time, if any, on account of good behav- 
ior. Patton v. Ross, 267 F. Supp. 387 (E.D.N.C. 
1967). 

Benefits Depend on Conduct. — Whether 
a prisoner shall benefit by the rules and regu- 
lations authorized by § 148-11 depends on his 
own conduct. State v. McCall, 273 N.C. 135, 159 
S.E.2d 316 (1968). 

Honor-Grade Status, Work-Release Priv- 
ilege and Parole Are Discretionary Acts of 
Clemency. — Honor-grade status, work-re- 
lease privilege, and parole are discretionary 
acts of grace or clemency extended by the State 
as a reward for good behavior, conferring no 
vested rights upon the convicted person. An 
accused person must be given full constitu- 
tional protection before and during his trial, 
but procedures of constitutional dimension are 
not appropriate in subsequent determinations 
of rewards for good behavior while serving a 
validly imposed sentence of confinement. Goble 
v. Bounds, 13 N.C. App. 579, 186 S.E.2d 638, 
aff’d, 281 N.C. 307, 188 S.E.2d 347 (1972). 

In Mitigation of Terms of Judgment. — 
The grant of honor-grade status, work release, 
and parole is by way of mitigating the terms of 
the judgment which the court has entered. The 
legality and propriety of the trial and sentence 
have already been determined after the pris- 
oner has been heard and his constitutional 
rights have been accorded him. The merits of 
the trial and the validity of the judgment may 
not again be raised before the Department of 
Correction and the Board of Paroles (now Pa- 
role Commission). Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972). 
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Involving Policy Decisions. — Whether a 
prisoner is entitled to honor-grade status, work 
release, or parole involves policy decisions 
which should be decided by the Department of 
Correction and the Board of Paroles (Parole 
Commission). These agencies are charged with 
the duty of making such decisions and are 
properly given means of discharging it not 
available to the courts. Goble v. Bounds, 281 
N.C. 307, 188 S.E.2d 347 (1972). 

And Not the. Right of the Prisoner. — 
While a prisoner takes with him into the prison 
certain rights which may not be denied him, the 
legal right to the mitigation of his punishment 
is not one of them. It is contemplated as a part 
of his rehabilitation that he earn his right to 
honor-grade status, work release, or parole. 
The decision is not in the nature of an adver- 
sary proceeding under rules of evidence. Goble 
v. Bounds, 281 N.C. 307, 188 S.E.2d 347 (1972). 

And Inmate Being Considered for Hon- 
or-Grade Status or Work Release Is Not 
Entitled to Procedural Due Process. — An 
inmate being considered for honor-grade status 
or work release is not entitled, either under the 
State or federal Constitutions, to procedural 
due process rights. Goble v. Bounds, 13 N.C. 
App. 579, 186 S.E.2d 638, aff'd, 281 N.C. 307, 
188 S.E.2d 347 (1972). 

Judges still have discretion to increase 
or reduce sentences from the presumptive 
term upon findings of aggravating or mitigat- 
ing factors, the weighing of which is a matter 
within their sound discretion. The balance 
struck by the trial judge will not be disturbed if 
there is support in the record for his determi- 
nation. State v. Stone, 71 N.C. App. 417, 322 
S.E.2d 413 (1984). 

Trial judge’s remarks concerning the ef- 
fect of “good time” and “gain time”, which 
were not an expression of dissatisfaction with 
the length of time convicted criminals must 
serve in prison, but were made in an effort to 
respond to defense counsel’s impassioned argu- 
ment concerning the fact that the defendant 
would be required to serve other sentences 
totalling four years at the expiration of the 
sentence at issue, could not be said to indicate 
that the trial court was using the sentencing 
process to thwart the Fair Sentencing Act. 
State v. Swimm, 316 N.C. 24, 340 S.E.2d 65 
(1985). 

Cited in In re Swink, 243 N.C. 86, 89 S.E.2d 
792 (1955); State v. Weaver, 264 N.C. 681, 142 
S.E.2d 633 (1965); Robbins v. Freeman, 127 
N.C. App. 162, 487 S.E.2d 771 (1997), cert. 
granted, 347 N.C. 270, 493 S.E.2d 746 (1997), 
aff'd, 347 N.C. 664, 496 S.E.2d 375 (1998). 


§8§ 148-14 through 148-17: Repealed by Session Laws 1943, c. 409. 
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§ 148-18. Wages, allowances and loans. 


(a) Prisoners employed in prison enterprises shall be compensated at hourly 
rates fixed by the Department of Correction’s rules and regulations, or on the 
basis of production quotas established by prison enterprises, for work per- 
formed; provided, that no prisoner working for prison enterprises shall be paid 
more than three dollars ($3.00) per day from funds made available by the 
Prison Enterprises Fund. 

Prisoners employed other than by prison enterprises and those involved in 
the maintenance and housekeeping of the prison system, shall be compensated 
at rates fixed by the Department of Correction’s rules and regulations; 
provided, that no prisoner so paid shall receive more than one dollar ($1.00) 
per day. The source of wages and allowances provided inmates who are not 
employed by prison enterprises shall be funds provided by the Department of 
Transportation to the Department of Correction for this purpose. The provi- 
sions of this subsection shall not apply to wages paid by private prison 
enterprises conducted pursuant to G.S. 148-70. 

-(b) A prisoner shall be required to contribute to the support of any of his 
dependents residing in North Carolina who may be receiving public assistance 
during the period of commitment if funds available to the prisoner are 
adequate for such purpose. The dependency status and need shall be deter- 
mined by the department of social services in the county of North Carolina in 
which such dependents reside. 

(c) Repealed by Session Laws 1995, c. 233, s. 2. (1935, c. 414, s. 19; 1967, c. 
996 61-01 1969, c: 982; 1973, .¢c::1262,.s. 10;.1975,.c, 506,.s. 3;,¢..716,.8:7; 1991 
(Reg. Sess., 1992), c. 902, s. 5; 1993, c. 321, s. 175; 1995, c. 233, s. 2:) 

Editor’s Note. — Session Laws 1975, c. 682, Deets 
which amended § 148-26 and added §§ 148- 
26.1 through 148-26.5, provided in s. 4: “Noth- 
ing in this act shall be construed as altering or 
amending G.S. 148-26(b) or G.S. 148-18(a) as 
set out in Chapter 506 of the 1975 Session 
Laws.” 


Session Laws 1993, c.. 321, s, 
severability clause. 

Legal Periodicals. — For survey of 1996 
developments in the law regarding prisoner 


rights, see 75 N.C.L. Rev. 2428 (1997). 


§ 148-18.1. Confiscation of unauthorized articles. 


Any item of personal property which a prisoner in any correctional facility is 
prohibited from possessing by State law or which is not authorized by rules 
adopted by the Secretary of Correction shall, when found in the possession of 
a prisoner, be confiscated and destroyed or otherwise disposed of as the 
Secretary may direct. Any unauthorized funds confiscated under this section or 
funds from the sale of confiscated property shall be deposited to Inmate 
Welfare Fund maintained by the Department of Correction. (1983, c. 289, s. 1.) 


CASE NOTES 


Constitutionality. — This section and the 
regulations of the North Carolina Department 
of Correction which implement the statute do 
not violate petitioner's rights under U.S. 
Const., Amend. XIV or the law of the land 
clause of N.C. Const., Art. I, § 19. In re Smith, 
82 N.C. App. 107, 345 S.E.2d 423 (1986). 

This section and the Department of Correc- 


tion regulations implementing the statute pro- 
vide necessary due process procedural safe- 
guards and meet substantive due process 
requirements. In re Smith, 82 N.C. App. 107, 
345 S.E.2d 423 (1986). 

Quoted in Price v. Davis, 132 N.C. App. 556, 
512 S.B.2d 783 (1999). 
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§ 148-19. Health services. 


(a) The general policies, rules and regulations of the Department of Correc- 
tion shall prescribe standards for health services to prisoners, which shall 
include preventive, diagnostic, and therapeutic measures on both an outpa- 
tient and a hospital basis, for all types of patients. A prisoner may be taken, 
when necessary, to a medical facility outside the State prison system. The 
Department of Correction shall seek the cooperation of public and private 
agencies, institutions, officials and individuals in the development of adequate 
health services to prisoners. 

(b) Upon request of the Secretary of Correction, the Secretary of Health and 
Human Services may detail personnel employed by the Department of Health 
and Human Services to the Department of Correction for the purpose of 
supervising and furnishing medical, psychiatric, psychological, dental, and 
other technical and scientific services to the Department of Correction. The 
compensation, allowances, and expenses of the personnel detailed under this 
section may be paid from applicable appropriations to the Department of 
Health and Human Services, and reimbursed from applicable appropriations 
to the Department of Correction. The Secretary of Correction may make 
similar arrangements with any other agency of State government able and 
willing to aid the Department of Correction to meet the needs of prisoners for 
health services. 

(c) Each prisoner committed to the State Department of Correction shall 
receive a physical and mental examination by a health care professional 
authorized by the North Carolina Medical Board to perform such examinations 
as soon as practicable after admission and before being assigned to work. The 
prisoner’s work and other assignments shall be made with due regard for the 
prisoner’s physical and mental condition. 

(d) The Commission for Mental Health, Developmental Disabilities, and 
Substance Abuse Services shall adopt standards for the delivery of mental 
health and mental retardation services to inmates in the custody of the 
Department of Correction. The Commission for Mental Health, Developmental 
Disabilities, and Substance Abuse Services shall give the Secretary of Correc- 
tion an opportunity to review and comment on proposed standards prior to 
promulgation of such standards; however, final authority to determine such 
standards remains with the Commission. The Secretary of the Department of 
Health and Human Services shall designate an agency or agencies within the 
Department of Health and Human Services to monitor the implementation by 
the Department of Correction of these standards and of substance abuse 
standards adopted by the Department of Correction upon the advice of the 
Substance Abuse Advisory Council established pursuant to G.S. 143B-270. The 
Secretary of Health and Human Services shall send a written report on the 
progress which the Department of Correction has made on the implementation 
of such standards to the Governor, the Lieutenant Governor, and the Speaker 
of the House. Such reports shall be made on an annual basis beginning 
January 1, 1978, (191/..¢286,s. 22: C.5.,'s: 7727: 192520163; 19837c.li2es: 
18; 1957, c. 349;.8.:40; 1967, c, 996% s14; 1973. c. 476, s. 183; c.1262, 5.10; 1977, 
C..302;.C. 679, S. (19S dyiCaD t,.6::6%.c. LO%jusse 12: 1985.c7.589) s: 55 dsl OO 
c. 405, s. 1; 1995, c. 94, s. 36; 1997-443, s. 11A.118(a).) 


CASE NOTES — 


Basic Health Services for Prisoners. — to maintain basic health. West v. Atkins, 487 
In compliance with this section, 5 N.C. Admin. U.S. 42, 108 S. Ct. 2250, 101 L. Ed. 2d 40 
Code § 02K.0201 (1987) charges the director, (1988). 
division of prisons, with the responsibility of The Department of Correction has a 
providing each prisoner the services necessary duty to provide adequate medical care to 
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inmates in its custody, and the duty is of such 
great importance that the state cannot avoid 
liability by contracting with someone else to 
perform it. Medley v. North Carolina Dep’t of 
Cor., 330 N.C. 837, 412 S.E.2d 654 (1992). 
Additional Examinations. — Whenever 
there is a change of physical or mental condi- 
tion, it would seem to logically follow that a 


ART. 2. PRISON REGULATIONS 


§148-20 


further examination is required under this sec- 
tion; however, the frequency of such examina- 
tions must, as a practical matter, be left to the 
sound discretion of prison authorities. Threatt 
v. North Carolina, 221 F. Supp. 858 (W.D.N.C. 
1963). 

Cited in Price v. Dixon, 961 F. Supp. 894 
(E.D.N.C. 1997). 


OPINIONS OF ATTORNEY GENERAL 


Legislative Intent. — Although Substance 
Abuse Advisory Council was not given any rule 
making authority of its own, the clear intent of 
the General Assembly was to give Council an 
active role in the formulation of policy govern- 
ing the substance abuse program. Thus, Coun- 
cil was directed to give advice to Secretary of 
Correction as to any rules and regulations and 
on any other matters pertaining to program; 
however, 1987 legislation did not impose a duty 
upon the Commission for Mental Health, Men- 
tal Retardation and Substance Abuse Services 


§ 148-19.1. Exemption from 
need. 


to consult directly with Council; the Commis- 
sion’s responsibility as set out in subsection (d) 
of this section was left untouched and is ful- 
filled by giving Secretary of Correction oppor- 
tunity to review and comment on proposed 
standards for delivery of substance abuse ser- 
vices to inmates. Secretary of Correction should 
then consult with the Council under §§ 143B- 
270 and 1438B-271 in order to effectuate the 
legislatively intended role of the Council. See 
opinion of Attorney General to Substance 
Abuse Council, 60 N.C.A.G. 27 (1990). 


licensure and certificate of 


(a) Inpatient chemical dependency or substance abuse facilities that provide 


services exclusively to inmates of the Department of Correction shall be 
exempt from licensure by the Department of Health and Human Services 
under Chapter 122C of the General Statutes. If an inpatient chemical 
dependency or substance abuse facility provides services both to inmates of the 
Department of Correction and to members of the general public, the portion of 
the facility that serves inmates shall be exempt from licensure. 

(b) Any person who contracts to provide inpatient chemical dependency or 
substance abuse services to inmates of the Department of Correction may 
construct and operate a new chemical dependency or substance abuse facility 
for that purpose without first obtaining a certificate of need from the Depart- 
ment of Health and Human Services pursuant to Article 9 of Chapter 131K of 
the General Statutes. However, a new facility or addition developed for that 
purpose without a certificate of need shall not be licensed pursuant to Chapter 
122C of the General Statutes and shall not admit anyone other than inmates 
unless the owner or operator first obtains a certificate of need. (2001-424, s. 
25.19(a).) 


Editor’s Note. — Session Laws 2001-424, s. 
36.6, made this section effective July 1, 2001. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 


ations and Capital Improvements Appropria- 

tions Act of 2001’.” 
Session Laws 

severability clause. 


2001-424, s. 36.5 is a 


§ 148-20. Corporal punishment of prisoners prohibited. 


It is unlawful for the Secretary of Correction or any other person having the 
care, custody, or control of any prisoner in this State to make or enforce any 
rule or regulation providing for the whipping, flogging, or administration of 
any similar corporal punishment of any prisoner, or to give any specific order 
for or cause to be administered or personally to administer or inflict any such 
corporal punishment. (1917, c. 286, s. 7; C.S., s. 7728; 1925, c. 163; 1933, c. 172, 
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s. 18; 1955, c. 238, s. 9; 1963, c. 1174, s. 1; 1967, c. 996, s. 15; 1973, c. 1262, s. 
10.) 


CASE NOTES 


Striking Prisoner with Key Ring and 
Kicking Him into Cell Not Countenanced. 
— Nothing contained in this section can be said 
to countenance striking the prisoner with a key 
ring or kicking him into his cell. Threatt v. 
North Carolina, 221 F. Supp. 858 (W.D.N.C. 
1963). 

For construction of section prior to 1963 


as permitting whipping, see State v. Nipper, 
166 N.C. 272, 81 S.E. 164 (1914); State v. 
Mincher, 172 N.C. 895, 90 S.E. 429 (1916); 
State v. Revis, 193 N.C. 192, 136 S.E. 346 
(1927). 

Cited in Slakan v. Porter, 737 F.2d 368 (4th 
Cir. 1984); Price v. Dixon, 961 F. Supp. 894 
(E.D.N.C. 1997). 


§ 148-21: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-22. Treatment programs. 


(a) The general policies, rules and regulations of the Department of Correc- 
tion shall provide for humane treatment of prisoners and for programs to effect 
their correction and return to the community as promptly as practicable. Visits 
and correspondence between prisoners and approved friends shall be autho- 
rized under reasonable conditions, and family members shall be permitted and 
encouraged to maintain close contact with the prisoners unless such contacts 
prove to be hurtful. Casework, counseling, and psychotherapy services pro- 
vided to prisoners may be extended to include members of the prisoner’s family 
if practicable and necessary to achieve the purposes of such programs. 
Education, library, recreation, and vocational training programs shall be 
developed so as to coordinate with corresponding services and opportunities 
which will be available to the prisoner when he is released. Programs may be 
established for the treatment and training of mentally retarded prisoners and 
other special groups. These programs may be operated in segregated sections 
of facilities housing other prisoners or in separate facilities. 

(b) The Department of Correction may cooperate with and seek the cooper- 
ation of public and private agencies, institutions, officials, and individuals in 
the development and conduct of programs designed to give persons committed 
to the Department opportunities for physical, mental and moral improvement. 
The Department may enter into agreements with other agencies of federal, 
State or local government and with private agencies to promote the most 
effective use of available resources. 

Specifically the Secretary of Correction may enter into contracts or agree- 
ments with appropriate public or private agencies offering needed services 
including health, mental health, mental retardation, substance abuse, reha- 
bilitative or training services for such inmates of the Department of Correction 
as the Secretary may deem eligible. These agencies shall be reimbursed from 
applicable appropriations to the Department of Correction for services ren- 
dered at a rate not to exceed that which such agencies normally receive for 
serving their regular clients. 

The Secretary may contract for the housing of work-release inmates at 
county jails and local confinement facilities. Inmates may be placed in the care 
of such agencies but shall remain the responsibility of the Department and 
shall be subject to the complete supervision of the Department. The Depart- 
ment may reimburse such agencies for the support of such inmates at a rate 
not in excess of the average daily cost of inmate care in the corrections unit to 
which the inmate would otherwise be assigned. (1917, c. 286, s. 15; C.S., s. 
7732; 1925, c. 1638; 1933, c. 172, s. 18; 1955, c. 238, s. 9; 1967, c. 996, s. 5; 1975, 
¢, 679, 3801, 2571977} ef 297; 1983; ¢.) 376; 19859. 589; $155.) 
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CASE NOTES 


Stated in Wetzel v. Edwards, 635 F.2d 283 
(4th Cir. 1980). 


§ 148-22.1. Educational facilities and programs for se- 
lected inmates. 


(a) The State Department of Correction is authorized to take advantage of 
aid available from any source in establishing facilities and developing pro- 
grams to provide inmates of the State prison system with such academic and 
vocational and technical education as seems most likely to facilitate the 
rehabilitation of these inmates and their return to free society with attitudes, 
knowledge, and skills that will improve their prospects of becoming law- 
abiding and self-supporting citizens. The State Department of Public Instruc- 
tion is authorized to cooperate with the State Department of Correction in 
planning academic and vocational and technical education of prison system 
inmates, but the State Department of Public Instruction is not authorized to 
expend any funds in this connection. 

(b) In expending funds that may be made available for facilities and 
programs to provide inmates of the State prison system with academic and 
vocational and technical education, the State Department of Correction shall 
give priority to meeting the needs of inmates who are less than 21 years of age 
when received in the prison system with a sentence or sentences under which 
they will be held for not less than six months nor more than five years before 
becoming eligible to be considered for a parole or unconditional release. These 
inmates shall be given appropriate tests to determine their educational needs 
and aptitudes. When the necessary arrangements can be made, they shall 
receive such instruction as may be deemed practical and advisable for them. 
(1969.C. 431; 1967, ¢c°996, 's. 13; 1985, c. 226, s.1;'1993,'c. 180, 's: 8°) 


Editor’s Note. — Session Laws 1995, c. 269, struction projects is established. The State 
s. 1, provides that a pilot correction education Board of Community Colleges shall report to 
program that would allow prison inmates to the General Assembly prior to January 1, 1997, 
participate in community college capital con- on the progress of the program. 


§ 148-22.2. Procedure when surgical operations on in- 
mates are necessary. 


The medical staff of any penal institution of the State of North Carolina is 
hereby authorized to perform or cause to be performed by competent and 
skillful surgeons surgical operations upon any inmate when such operation is 
necessary for the improvement of the physical condition of the inmate. The 
decision to perform such operation shall be made by the chief medical officer of 
the institution, with the approval of the superintendent of the institution, and 
with the advice of the medical staff of said institution. No such operation shall 
be performed without the consent of the inmate; or, if the inmate be a minor, 
without the consent of a responsible member of his family, a guardian, or one 
having legal custody of such minor; or, if the inmate be non compos mentis, 
then the consent of a responsible member of his family or of a guardian must 
be obtained. Any surgical operations on inmates of State penal institutions 
shall also be subject to the provisions of Article 1A of Chapter 90 of the General 
Statutes and G.S. 90-21.13 and G.S. 90-21.14. 

If the operation on the inmate is determined by the chief medical officer to be 
an emergency situation in which immediate action is necessary to preserve the 
life or health of the inmate, and the inmate, if sui juris, is unconscious or 
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otherwise incapacitated so as to be incapable of giving consent or in the case of 
a minor or inmate non compos mentis, the consent of a responsible member of 
his family, guardian, or one having legal custody of such inmate cannot be 
obtained within the time necessitated by the nature of the emergency situa- 
tion, then the decision to proceed with the operation shall be made by the chief 
medical officer and the superintendent of the institution with the advice of the 
medical staff of the institution. | 

In all cases falling under this Article [section], the chief medical officer of the 
institution and the medical staff of the institution shall keep a careful and 
complete record of the measures taken to obtain the permission for such 
operation and a complete medical record signed by the medical superintendent 
or director, the surgeon performing the operation and all surgical consultants 
of the operation performed. 

This Article [section] is not to be considered as affecting the provisions of 
Article 7 of Chapter 35 of the General Statutes dealing with eugenical 
sterilization. (1919, c. 281, ss. 1, 2; C.S., ss. 7221, 7222; 1947, c. 537, s. 24; 1951, 
CHT TdgA 95 Ts ice P85 fase 98 ber 3B0wBs-e2! 31) 


Editor’s Note. — This section was formerly The reference in this section to § 90-21.14 
§ 130-191. It was amended and transferred to should probably now be to § 90-21.16. Session 
Chapter 148 by Session Laws 1981, c. 307, s.8, Laws 2001-230, s. 1(b), recodified former sub- 
which originally designated the transferred section (al) of § 90-21.14 as present § 90- 
section as § 148-22.1; since that number had 21.16. 
already been assigned, the section was renum- 
bered as § 148-22.2. 


§ 148-23. Prison employees not to use intoxicants, nar- 
cotic drugs or profanity. 


No one addicted to the use of alcoholic beverages, or narcotic drugs, shall be 
employed as superintendent, warden, guard, or in any other position connected 
with the State Department of Correction, where such position requires the 
incumbent to have any charge or direction of the prisoners; and anyone holding 
such position, or anyone who may be employed in any other capacity in the 
State prison system, who shall come under the influence of alcoholic beverages 
during hours of employment, or reports for duty under the effect of intoxicants, 
or narcotic drugs, or who shall become intoxicated, or uses narcotic drugs, 
under circumstances that bring discredit on the State Department of Correc- 
tion, shall be subject to immediate dismissal from employment by any of the 
institutions and shall not be eligible for reinstatement to such position or be 
employed in any other position in any of the institutions. Any superintendent, 
warden, guard, supervisor, or other person holding any position in the State 
Department of Correction who curses a prisoner under his charge shall be 
subject to immediate dismissal from employment and shall not be eligible for 
reinstatement. (1917, c. 286, s. 16; 1919, c. 80, s. 8; C.S., s. 7733; 1925, c. 163; 
1933, c. 172, s. 18; 1957, c. 349, s..10; 1967, c. 996, s.. 13; 1969, c. 882; 1981, c. 
412, s. 4(4); c. 747, s. 66.) : 


§ 148-24. Religious services. 


The general policies, rules and regulations of the Department of Correction 
shall provide for religious services to be held in all units of the State prison 
system on Sunday and at such other times as may be deemed appropriate. 
Attendance of prisoners at religious services shall be voluntary. The Secretary 
of Correction shall if possible secure the visits of some minister at the prison 
hospitals to administer to the spiritual wants of the sick. (1873-4, c. 158, s. 18; 
1883, c. 349; Code, s. 3446; Rev., s. 5405; 1915, c. 125, ss. 1, 2; 1917, c. 286, s. 
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157°C:S:, 8.7735; 1925, 163; ¢7:275, s.-6:1933, 6172; 8) 181955, 62 238%s8/ 9: 
BIOT.CAO0G) SSG E973; cH 1262°s°710.) 


§ 148-25. Secretary to investigate death of convicts. 


The Secretary of Correction, upon information of the death of a convict other 
than by natural causes, shall investigate the cause thereof and report the 
result of such investigation to the Governor, and for this purpose the Secretary 
may administer oaths and send for persons and papers. (1885, c. 379, s. 2; Rev., 
s. 5409; C.S., s. 7746; 1925, c. 163; 1933, c. 172, s. 18; 1955, c. 238, s. 9; 1967, 
©) 996, 8.15 10780.51262 s: 103) 


ARTICLE 3. 


Labor of Prisoners. 


§ 148-26. State policy on employment of prisoners. 


(a) It is declared to be the public policy of the State of North Carolina that 
all able-bodied prison inmates shall be required to perform diligently all work 
assignments provided for them. The failure of any inmate to perform such a 
work assignment may result in disciplinary action. Work assignments and 
employment shall be for the public benefit to reduce the cost of maintaining the 
inmate population while enabling inmates to acquire or retain skills and work 
habits needed to secure honest employment after their release. 

In exercising his power to enter into contracts to supply inmate labor as 
provided by this section, the Secretary of Correction shall not assign any 
inmate to work under any such contract who is eligible for work release as 
provided in this Article, study release as provided by G.S. 148-4(4), or who is 
eligible for a program of vocational rehabilitation services through the State 
Vocational Rehabilitation Agency, unless suitable work release employment or 
educational opportunity cannot be found for the inmate, and the inmate is not 
eligible for a program of vocational rehabilitation services through the State 
Vocational Rehabilitation Agency, and shall not agree to supply inmate labor 
for any project or service unless it meets all of the following criteria: 

(1) The project or service involves a type of work by which inmates can 
develop a skill to better equip themselves to return to society; 

(2) The project or service is of benefit to the citizens of North Carolina or 
units of State or local government thereof, regardless of whether the 
project or service is performed on public or private property; 

(3) Repealed by Session Laws 1977, c. 824, s. 2. 

(4) Wages shall be paid in an amount not exceeding one dollar ($1.00) per 
day per inmate by the local or State contracting agency. 

(b) As many minimum custody prisoners as are available and fit for road 
work, who cannot appropriately be placed on work release, study release, or 
other full-time programs, and as many medium custody prisoners as are 
available, fit for road work and can be adequately guarded during such work 
without reducing security levels at prison units, shall be employed in the 
maintenance and construction of public roads of the State. The number and 
location of prisoners to be kept available for work on the public roads shall be 
agreed upon by the governing authorities of the Department of Transportation 
and the State Department of Correction far enough in advance of each budget 
to permit proper provisions to be made in the request for appropriations 
submitted by the Department of Transportation. Any dispute between the 
Departments will be resolved by the Governor. Prisoners so employed shall be 
compensated, at rates fixed by the Department of Correction’s rules and 
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regulations for work performed; provided, that no prisoner working on the 
public roads under the provisions of this section shall be paid more than one 
dollar ($1.00) per day from funds provided by the Department of Transporta- 
tion to the Department of Correction for this purpose. The Department of 
Correction and the Department of Transportation shall develop a program to 
be implemented no later than July 1, 1982, to the extent money is herein 
appropriated, which shall include: 
(1) The use of portable toilets for inmate road crews. 

(c) As many of the male prisoners available and fit for forestry work shall be 
employed in the development and improvement of state-owned forests as can 
be used for this purpose by the agencies controlling these forests. 

(d) The remainder of the able-bodied inmates of the State prison system 
shall be employed so far as practicable in prison industries and agriculture, 
giving preference to the production of food supplies and other articles needed 
by state-supported institutions or activities. 

(e) The State Department of Correction may make such contracts with 
departments, institutions, agencies, and political subdivisions of the State for 
the hire of prisoners to perform other appropriate work as will help to make 
the prisons as nearly self-supporting as is consistent with the purposes of their 
creation. The Department of Correction may contract with any person or any 
group of persons for the hire of prisoners for forestry work, soil erosion control, 
water conservation, hurricane damage prevention, or any similar work certi- 
fied by the Secretary of Environment and Natural Resources as beneficial in 
the conservation of the natural resources of this State. All contracts for the 
employment of prisoners shall provide that they shall be fed, clothed, quar- 
tered, guarded, and otherwise cared for by the Department of Correction. Such 
work may include but is not limited to work with State or local government 
agencies in cleaning, construction, landscaping and maintenance of roads, 
parks, nature trails, bikeways, cemeteries, landfills or other government- 
owned or operated facilities. 

(f) Adult inmates of the State prison system shall be prohibited from 
working at or being on the premises of any schools or institutions operated or 
administered by the Youth Development Division of the Department of 
Juvenile Justice and Delinquency Prevention. (1933, c. 172, ss. 1, 14; 1957, c. 
349.8) 5: 1967 ve, 996. s.13; 197 Lc. 193" 1973, c£1262- 5586: 19 obser 2 anc 
306, ss:‘-1,'2::c:-682,'s..2: ¢. 716, '8..7° 1977, c.. C71, s. 4: ¢, 802.8, 2b:368c.024) 
ss. 1-3; 1981, c. 516; 1981 (Reg. Sess., 1982), c. 1400; 1989, c. 727, s..218(156); 
1997-443, s. 11A.123; 1999-237, s. 18.21; 2001-95, s. 8.) 


Editor’s Note. — Session Laws 1975, c. 682, Prevention” for “State Division of Youth Devel- 


s. 4, provided: “Nothing in this act shall be 
construed as altering or amending G.S. 148- 
26(b) or G.S. 148-18(a) as set out in Chapter 
506 of the 1975 Session Laws.” 

Effect of Amendments. — Session Laws 
2001-95, s. 8, effective May 18, 2001, substi- 
tuted “Youth Development Division of the De- 
partment of Juvenile Justice and Delinquency 


opment” in subsection (f). 

Legal Periodicals. — For review of this 
section and those following, see 11 N.C.L. Rev. 
252 (1933). 

For a survey of 1996 developments in the law 
regarding prisoner rights, see 75 N.C.L. Rev. 
2428 (1997). 


CASE NOTES 


Basis of Section. — This section and 
8§ 148-6 and 148-33.1, as well as provisions 
with reference to paroles contained in Article 4 
of this Chapter, are predicated upon the idea 
that the ability as well as the disposition of 
released prisoners to engage in honest employ- 


ment and become law-abiding members of soci- 
ety is calculated to serve the best interests of 
the State and of its citizens. Pharr v. Garibaldi, 
252 N.C. 8038, 115 S.E.2d 18 (1960). 

Applied in State v. Cooper, 238 N.C. 241, 77 
S.E.2d 695 (1953); State v. Frazier, 142 N.C. 
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App. 207, 541 S.E.2d 800 (2001). 
Quoted in State v. Whitley, 264 N.C. 742, 
142 S.E.2d 600 (1965). 


OPINIONS OF ATTORNEY GENERAL 


Employment of Prisoners Is Not Prohib- of Attorney General to Senator Julian 
ited by Constitution Rewrite.— See opinion  Allsbrook, 41 N.C.A.G. 440 (1971). 


§ 148-26.1. Definitions. 


The following definitions apply: 

(1) through (3) Repealed by Session Laws 1983, c. 709, s. 1. 

(4) through (7) Repealed by Session Laws 1985, c. 226. 

(8) “State public work project” or “State public work”: A useful service 
other than the construction of buildings performed on any land, or any 
structure thereon, belonging to any principal department of State 
government as defined in subdivision (6) above, including, but not 
limited to, State parks, campuses, playgrounds, highways, roads, 
lakes, forests and waterways. 

(9) Repealed by Session Laws 1985, c. 226, s. 2. (1975, c. 682, s. 3; 1983, 
ci /09,'s., 1; £985, c. 226)s. 2,) 


Editor’s Note. — Session Laws 1975, c.682, 26(b) or G.S. 148-18(a) as set out in Chapter 
s. 4, provided: “Nothing in this act shall be 506 of the 1975 Session Laws.” 
construed as altering or amending G.S. 148- 


§§ 148-26.2 through 148-26.4: Repealed by Session Laws 1983, c. 709, 
s. l. 


§ 148-26.5. Pay and time allowances for work. 


The provisions of G.S. 148-18 and 148-13 shall be applicable to inmate work 
on local or State public work projects contracted for by the Secretary of 
Correction as provided by G.S. 148-26 through 148-26.4. Travel, cost of inmate 
wages and custodial supervision expenses incurred by the Department of 
Correction and arising out of a local or State public work project shall be 
reimbursed on a cost basis to the Department of Correction by the local or 
State contracting agency. (1975, c. 682, s. 3.) 


Editor’s Note. — Session Laws 1975, c. 682, 506 of the 1975 Session Laws.” 
s. 4, provided: “Nothing in this act shall be Sections 148-26.2 to 148-26.4, referred to in 
construed as altering or amending G.S. 148- this section, were repealed by Session Laws 
26(b) or G.S. 148-18(a) as set out in Chapter 1983, c. 709, s. 1. 


§ 148-27. Women prisoners; limitations on labor of prison- 
ers. 


The State Department of Correction may provide suitable quarters for 
women prisoners and arrange for work suitable to their capacity; and the 
several courts of the State may assign women convicted of offenses, whether 
felonies or misdemeanors, to these quarters. No woman prisoner shall be 
assigned to work under the supervision of the State Department of Correction 
whose term of imprisonment is less than six months, or who is under 16 years 
of age. (1931, c. 145, s. 32; 1933, c. 39; c. 172, s. 18; 1935, c. 257, s. 3; 1943, c. 
409; 1953, c. 1230; 1957, c. 349, s. 10; 1967, c. 996, s. 13.) 
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CASE NOTES 


In sentencing a woman defendant con- 
victed of a misdemeanor, the court may 
designate the place of imprisonment as the 
quarters provided by the State Highway and 
Public Works Commission (now State Depart- 
ment of Correction) for women prisoners, and 


tained in the central prison at Raleigh, order 
defendant’s imprisonment in such quarters at 
that place. State v. Cagle, 241 N.C. 134, 84 
S.E.2d 649 (1954). 

Cited in State v. Brown, 252 N.C. 366, 113 
S.E.2d 584 (1960). 


upon a finding that such quarters are main- 


§ 148-28. Sentencing prisoners to Central Prison; youth- 
ful offenders. 


When a sentenced offender is to be taken to the Central Prison at Raleigh, 
a sheriff or other appropriate officer of the county shall cause such prisoner to 
be delivered with the proper commitment papers to the warden of the Central 
Prison. A person under 16 years of age convicted of a felony shall not be 
imprisoned in the Central Prison at Raleigh unless: 
(1) The person was convicted of a capital felony; or 
(2) He has previously been imprisoned in a county jail or under the 
authority of the Department of Correction upon conviction of a felony. 
This provision shall not limit the authority of the Secretary of Correction from 
transferring a person under 16 years of age to Central Prison when in the 
Secretary’s determination this person would not benefit from confinement in 
separate facilities for youthful offenders or when it has been determined that 
his presence would be detrimental to the implementation of programs designed 
for the benefit of other youthful offenders. Nor shall this provision limit the 
authority of the judges of the superior courts of this State or the Secretary of 
Correction from committing or transferring a person under 16 years of age to 
Central Prison for medical or psychiatric treatment. (1933, c. 172, s. 7; 1971, c. 
691; 1973; c.12623.s..10;.1977,,c.711;5.27;,1977,2nd.Sess.,,cs lit Rens e 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 39, as amended by Session Laws 1977, 2nd 
Sess., c. 1147, s. 32, effective July 1, 1978, 
provided: “This act shall become effective July 
1, 1978, and applies to all matters addressed by 


its provisions without regard to when a defen- 
dant’s guilt was established or when judgment 
was entered against him, except that the pro- 
visions of this act regarding parole shall not 
apply to persons sentenced before July 1, 1978.” 


CASE NOTES 


Transfer by Court Pursuant to § 162-39. 
— Under § 162-39, the trial court, upon mak- 
ing an appropriate finding that it is necessary 
for the safety of the defendant, may order a 
defendant transferred to “a unit of the State 
Prison System designated by the Commissioner 
of Correction [now Secretary of Correction] or 
his authorized representative,” but the court 
should not order defendant transferred directly 
to Central Prison absent a finding that the 
Central Prison has been properly designated 


for that purpose by the Commissioner of Cor- 
rection [now Secretary of Correction] or his 
authorized representative. State v. Sherron, 4 
N.C. App. 386, 166 S.E.2d 836 (1969). 

As to who could be sentenced to Central 
Prison prior to 1977 amendment, see State 
v. Cagle, 241 N.C. 134, 84 S.E.2d 649 (1954); 
State v. Floyd, 246 N.C. 434, 98 S.E.2d 478 
(1957); State v. Sherron, 4 N.C. App. 386, 166 
S.E.2d 836 (1969). 


§ 148-29. Transportation of convicts to prison; reimburse- 
ment to counties; sheriff’s expense affidavit. 


(a) The sheriff having in charge any prisoner to be taken to the State prison 
system shall send the prisoner to the custody of the Department of Correction 
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after sentencing and the disposal of all pending charges against the prisoner, 
if no appeal has been taken. Beginning on the day after the Division of Prisons 
has been notified by the sheriff that a prisoner is ready for transfer and the 
Division has informed the sheriff that bedspace is not available for that 
prisoner, and continuing through the day the prisoner is received by the 
Division of Prisons, the Department of Correction shall pay the county: 

(1) Astandard sum set by the General Assembly in its appropriations acts 
for the cost of providing food, clothing, personal items, supervision, 
and necessary ordinary medical services to the prisoner awaiting 
transfer to the State prison system; and 

(2) Extraordinary medical costs, as defined in G.S. 148-32.1(a), incurred 
by prisoners awaiting transfer to the State prison system. 

If the Division of Prisons determines that bedspace is not available for a 
prisoner after the sheriff has notified the Division that the prisoner is ready for 
transfer, reimbursement under this subsection shall be made beginning on the 
day after the sheriff gave the notification. 

(b) The sheriff having in charge any parolee or post-release supervisee to be 
taken to the State prison system shall send the prisoner to the custody of the 
Department of Correction after preliminary hearing held under G.S. 15A- 
1368.6(b) or G.S. 15A-1376(b). Beginning on the day after the Division of 
Prisons has been notified by the sheriff that a prisoner is ready for transfer and 
the Division has informed the sheriff that bedspace is not available for that 
prisoner, and continuing through the day the prisoner is received by the 
Division of Prisons, the Department of Correction shall pay the county: 

(1) Astandard sum set by the General Assembly in its appropriations acts 
for the cost of providing food, clothing, personal items, supervision, 
and necessary ordinary medical services to the parolee or post-release 
supervisee awaiting transfer to the State prison system; and 

(2) Extraordinary medical costs, as defined in G.S. 148-32.1(a), incurred 
by parolees or post-release supervisees awaiting transfer to the State 
prison system. 

If the Division of Prisons determines that bedspace is not available for a 
prisoner after the sheriff has notified the Division that the prisoner is ready for 
transfer, reimbursement under this subsection shall be made beginning on the 
day after the sheriff gave the notification. 

(c) The sheriff shall file with the board of commissioners of his county a copy 
of his affidavit as to necessary guard, together with a copy of his itemized 
account of expenses, both certified to by him as true copies of those on file in his 
office. (1869-70, c. 180, s. 3; 1870-1, c. 124, s. 3; 1874-5, c. 107, s. 3; Code, ss. 
3432, 3437, 3438; Rev., ss. 5398, 5399, 5400; C. S., ss. 7718, 7719, 7720; 1925, 
Glog ddd, Cad (2,8) 1801957, ¢. 349,510; 1967,c. 996, 's. 131977 ce hl ss. 
28, 1977. 2nd wess., c. 1147/38. 32: 1993, c. 257, s. 18; 1996; 2nd Ex. Sess.,c. 18, 
s. 20.2(a); 1997-443, s. 19(a); 1999-237, s. 18.10(b).) 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 39, as amended by Session Laws 1977, 2nd 
Sess., c. 1147, s. 32, effective July 1, 1978, 
provided: “This act shall become effective July 
1, 1978, and applies to all matters addressed by 
its provisions without regard to when a defen- 
dant’s guilt was established or when judgment 
was entered against him, except that the pro- 
visions of this act regarding parole shall not 
apply to persons sentenced before July 1, 1978.” 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 


textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1995-97 biennium.” 

Session Laws 1999-237, s. 18.10(a), as 
amended by Session Laws 2000-67, s. 16.2, 
provides that the Department of Correction 
may use funds appropriated to the Department 
for the 1999-2000 and 2000-2001 fiscal years to 
pay the sum of forty dollars ($40.00) per day as 
reimbursement to counties for the cost of hous- 
ing convicted inmates and parolees and post- 
release supervisees awaiting transfer to the 
State prison system, as provided in G.S. 148-29. 
The Department shall report quarterly on the 
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expenditure of funds to reimburse counties for 
prisoners awaiting transfer and on its progress 
in reducing the jail backlog. For prior similar 
provisions, see Session Laws 1995, c. 507, s. 
19.4, Session Laws 1996, Second Extra Session, 
c. 18, ss. 20.2(b) and (c), Session Laws 1997- 
443, s. 19(b), and Session Laws 1998-212, s. 
12. 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
of 1999’.” 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


CH. 148. STATE PRISON SYSTEM 


§ 148-30 


Session Laws 2001-424, s. 25.4, provides: 
“The Department of Correction may use funds 
appropriated to the Department for the 2001- 
2002 fiscal year to pay the sum of forty dollars 
($40.00) per day as reimbursement to counties 
for the cost of housing convicted inmates, pa- 
rolees, and post-release supervisees awaiting 
transfer to the State prison system, as provided 
in G.S. 148-29. The Department shall report by 
December 1 and May 1 of each year to the Joint 
Legislative Commission on Governmental Op- 
erations, the Joint Legislative Corrections, 
Crime Control, and Juvenile Justice Oversight 
Committee, the Chairs of the Senate and House 
of Representatives Appropriations Committees, 
and the Chairs of the Senate and House of 
Representatives Appropriations Subcommit- 
tees on Justice and Public Safety on the expen- 
diture of funds to reimburse counties for pris- 
oners awaiting transfer and on its progress in 
reducing the jail backlog.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2008 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 


CASE NOTES 


Expense of Conveying Convicts. — The 
last sentence of this section only applies to the 
expense of maintenance and does not apply to 
the expense of conveying convicts to the peni- 
tentiary. By the acts of 1869-70 it was espe- 


§ 148-30: Repealed by Session Laws 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provided: “All statutes which refer to 
sections repealed or amended by the act shall 
be deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provided: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 


cially provided that the expense of conveying 
should be paid by the State and this section did 
not repeal that act. Taylor v. Adams, 66 N.C. 
338 (1872). 


1977, 8. 728s 8833: 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 
sentenced before July 1, 1978.” 


660 


§148-31 ART. 3. LABOR OF PRISONERS $148-32.1 


§ 148-31. Maintenance of Central Prison; warden; powers 
and duties. 


The Central Prison shall be maintained in such a manner as to conform to 
all the requirements of Article XI of the State Constitution, relating to a State’s 
prison. A suitable person shall be appointed warden of the Central Prison, and 
he shall succeed to and be vested with all the rights, duties, and powers 
heretofore vested by law in the superintendent of the State’s prison or the 
warden thereof with respect to capital punishment, or any matter of discipline 
“3 the muetes of the prison not otherwise provided for in this Article. (1933, c. 

,s. 14. 


§ 148-32: Repealed by Session Laws 1977, c. 450, s. 2. 


Editor’s Note. — This section was also re- 
pealed by Session Laws 1977, c. 711, s. 33. 


§ 148-32.1. Local confinement, costs, alternate facilities, 
parole, work release. 


(a) The Department of Correction shall pay each local confinement facility a 
standard sum set by the General Assembly in its appropriation acts at a per 
day, per inmate rate, for the cost of providing food, clothing, personal items, 
supervision and necessary ordinary medical services to those inmates commit- 
ted to the custody of the local confinement facility to serve sentences of 30 days 
or more. This reimbursement shall not include any period of detention prior to 
actual commitment by the sentencing court. The Department shall also pay to 
the local confinement facility extraordinary medical expenses incurred for the 
inmates, defined as follows: 

(1) Medical expenses incurred as a result of providing health care to an 
inmate as an inpatient (hospitalized); 

(2) Other medical expenses when the total cost exceeds thirty-five dollars 
($35.00) per occurrence or illness as a result of providing health care 
to an inmate as an outpatient (nonhospitalized); and 

(3) Cost of replacement of eyeglasses and dental prosthetic devices if 
those eyeglasses or devices are broken while the inmate is incarcer- 
ated, provided the inmate was using the eyeglasses or devices at the 
time of his commitment and then only if prior written consent of the 
Department is obtained by the local facility. 

(b) In the event that the custodian of the local confinement facility certifies 
in writing to the clerk of the superior court in the county in which said local 
confinement facility is located that the local confinement facility is filled to 
capacity, or that the facility cannot reasonably accommodate any more pris- 
oners due to segregation requirements for particular prisoners, or that the 
custodian anticipates, in light of local experiences, an influx of temporary 
prisoners at that time, or if the local confinement facility does not meet the 
minimum standards published pursuant to G.S. 153A-221, any judge of the 
district court in the district court district as defined in G.S. 7A-133 where the 
facility is located, or any superior court judge who has jurisdiction pursuant to 
G.S. 7A-47.1 or G.S. 7A-48 in a district or set of districts as defined in G.S. 
7A-41.1 where the facility is located may order that the prisoner be transferred 
to any other qualified local confinement facility within that district or within 
another such district where space is available, including a satellite jail unit 
operated pursuant to G.S. 153A-230.3 if the prisoner is a non-violent 
misdemeanant, which local facility shall accept the transferred prisoner, if the 
prison population has exceeded a manageable level as provided for in G.S. 
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148-4.1(a). If no such local confinement facility is available, then any such 
judge may order the prisoner transferred to such camp or facility as the proper 
authorities of the Department of Correction shall designate, notwithstanding 
that the term of imprisonment of the prisoner is 90 days or less. In no event, 
however, shall a prisoner whose term of imprisonment is less than 30 days be 
assigned or ordered transferred to any such camp or facility. 

(c) When a prisoner sentenced for a conviction of impaired driving under 
G.S. 20-138.1 is assigned to a local confinement facility pursuant to this 
section, the clerk of the superior court in the county in which the sentence was 
imposed: shall immediately forward a copy of the commitment order to the 
Post-Release Supervision and Parole Commission so that the prisoner will be 
eligible for parole pursuant to G.S. 15A-1371. 

(d) When a prisoner serving a sentence of 30 days or more in a bes 
confinement facility is placed on work release pursuant to a recommendation 
of the sentencing court, the custodian of the facility shall forward the 
prisoner’s work-release earnings to the Department of Correction, which shall 
disburse the earnings as determined under G.S. 148-33.1(f). When a prisoner 
serving a sentence of 30 days or more in a local confinement facility is placed 
on work release pursuant to an order of the sentencing court, the custodian of 
the facility shall forward the prisoner’s work-release earnings to the clerk of 
the court that sentenced the prisoner or to the Department of Correction, as 
provided in the prisoner’s commitment order. The clerk or the Department, as 
appropriate, shall disburse the earnings as provided in the prisoner’s commit- 
ment order. Upon agreement between the Department of Correction and the 
custodian of the local confinement facility, however, the clerk may disburse to 
the local confinement facility the amount of the earnings to be paid for the cost - 
of the prisoner’s keep, and that amount shall be set off against the reimburse- 
ment to be paid by the Department to the local confinement facility pursuant 
to G.S. 148-32.1(a). 

(e) Upon entry of a prisoner serving a sentence of imprisonment for 
impaired driving under G.S. 20-138.1 into a local confinement facility pursuant 
to this section, the custodian of the local confinement facility shall forward to 
the Post-Release Supervision and Parole Commission information pertaining 
to the prisoner so as to make him eligible for parole consideration pursuant to 
G.S. 15A-1371. Such information shall include date of incarceration, jail credit, 
and such other information as may be required by the Post-Release Supervi- 
sion and Parole Commission. The Post-Release Supervision and Parole Com- 
mission shall approve a form upon which the custodian shall furnish this 
information, which form will be provided to the custodian by the Department 
of Correction. (1977, c. 450, s. 3; c. 925, s. 2; 1981, c. 859, s. 25; 1985, c. 226, s. 
3(1), (2); 1985 (Reg. Sess., 1986), c. 1014, ss. 199, 201(e); 1987, c. 7, ss. 2, 6; 1987 
(Reg. Sess:, 1988), c. 1037,-s7 120;'c? 1100, s)17.4(a)' 1989, 641 | 's..2:e761ts) 
So LoodmG. 217, S62 T995NCs o00 56.30. 1994, Ex. Sess., c. . 14, S. 65; CG 2A, S. 14(b); 
1995, c. 324, s. 19. ‘9(f); 1997- 456, s. 23.) 


Editor’s Note. — Session Laws 1987, c.7,s. expire July 1, 1991, unless reenacted by the 


6 as amended by Session Laws 1989, c. 1, s. 2, 
had provided that hte amendment to subsec- 
tion (b) of this section by s. 2 of the act would 


General Assembly. However, the expiration pro- 
vision was deleted by Session Laws 1991, c. 
Tae 6. 


OPINIONS OF ATTORNEY GENERAL 


Misdemeanants with sentences of 180 
days or less are not to be sent to the Depart- 
ment of Correction, but must be jailed in a 
“local confinement facility” (subject to the lim- 


ited exception found at § 148-32.1). See opinion 
of Attorney General to Mr. Bruce E. Colvin, 
Assistant County Attorney, Forsyth County, 55 
N.C.A.G. 21 (1985). 
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§ 148-33. Prison labor furnished other State agencies. 


The State Department of Correction may furnish to any of the other State 
departments, State institutions, or agencies, upon such conditions as may be 
agreed upon from time to time between the Department and the governing 
authorities of such Department, institution or agency, prison labor for carrying 
on any work where it is practical and desirable to use prison labor in the 
furtherance of the purposes of any State department, institution or agency, and 
such other employment as is now provided by law for inmates of the State’s 
prison under the provisions of G.S. 148-6: Provided that such prisoners shall at 
all times be under the custody of and controlled by the duly authorized agent 
of such Department. Provided, further, that notwithstanding any provisions of 
law contained in this Article or in this Chapter, no male prisoner or group of 
male prisoners may be assigned to work in any building utilized by any State 
department, agency, or institution where women are housed or employed 
unless a duly designated custodial agent of the Secretary of Correction is 
assigned to the building to maintain supervision and control of the prisoner or 
prisoners working there. (1933, c. 172, s. 30; 1957, c. 349, s. 10; 1961, c. 966; 
Peecn 40, ss..15, 15; 1973, c.1262. s,.10,) 


CASE NOTES 


Cited in State v. Kimball, 261 N.C. 582, 135 
S.E.2d 568 (1964). 


§ 148-33.1. Sentencing, quartering, and control of prison- 
ers with work-release privileges. 


(a) Whenever a person is sentenced to imprisonment for a term to be served 
in the State prison system or a local confinement facility, the Secretary of the 
Department of Correction may authorize the Director of Prisons or the 
custodian of the local confinement facility to grant work-release privileges to 
any inmate who is eligible for work release and who has not been granted 
work-release. privileges by order of the sentencing court. The Secretary of 
Correction shall authorize immediate work-release privileges for any person 
serving a sentence not exceeding five years in the State prison system and for 
whom the presiding judge shall have recommended work-release privileges 
when (i) it is verified that appropriate employment for the person is available 
in an area where, in the judgment of the Secretary, the Department of 
Correction has facilities to which the person may suitably be assigned, and (ii) 
custodial and correctional considerations would not be adverse to releasing the 
person without supervision into the free community. 

(b) Repealed by Session Laws 1981, c. 541, s. 2. 

(c) The State Department of Correction shall from time to time, as the need 
becomes evident, designate and adapt facilities in the State prison system for 
quartering prisoners with work-release privileges. No State or county prisoner 
shall be granted work-release privileges by the Director of Prisons or the 
custodian of a local confinement facility until suitable facilities for quartering 
him have been provided in the area where the prisoner has employment or the 
offer of employment. 

(d) The Secretary of Corrections is authorized and directed to establish a 
work-release plan under which an eligible prisoner may be released from 
actual custody during the time necessary to proceed to the place of his 
employment, perform his work, and return to quarters designated by the 
prison authorities. If the prisoner shall violate any of the conditions prescribed 
by prison rules and regulations for the administration of the work-release 
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plan, then such prisoner may be withdrawn from work-release privileges, and 
the prisoner may be transferred to the general prison population to serve out 
the remainder of his sentence. Rules and regulations for the administration of 
the work-release plan shall be established in the same manner as other rules 
and regulations for the government of the State prison system. 

(e) The State Department of Labor shall exercise the same supervision over 
conditions of employment for persons working in the free community while 
serving sentences imposed under this section as the Department does over 
conditions of employment for free persons. 

(f) A prisoner who is convicted of a felony and who is granted work-release 
privileges shall give his work-release earnings, less standard payroll deduc- 
tions required by law, to the Department of Correction. A prisoner who is 
convicted of a misdemeanor, is committed to a local confinement facility, and is 
granted work-release privileges by order of the sentencing court shall give his 
work-release earnings, less standard payroll deductions required by law, to the 
custodian of the local confinement facility. Other misdemeanants granted 
work-release privileges shall give their work-release earnings, less standard 
payroll deductions required by law, to the Department of Correction. The 
Department of Correction or the sentencing court, as appropriate, shall 
determine the amount to be deducted from a prisoner’s work-release earnings 
to pay for the cost of the prisoner’s keep and to accumulate a reasonable sum 
to be paid the prisoner when he is paroled or discharged from prison. The 
Department or sentencing court shall also determine the amount to be 
disbursed by the Department or clerk of court, as appropriate, for each of the 
following: | 

(1) To pay travel and other expenses of the prisoner made necessary by his 
employment; 

(2) To provide a reasonable allowance to the prisoner for his incidental 
personal expenses; 

(3) To make payments for the support of the prisoner’s dependents in 
accordance with an order of a court of competent jurisdiction, or in the 
absence of a court order, in accordance with a determination of 
dependency status and need made by the local department of social 
ec in the county of North Carolina in which such dependents 
reside; 

(3a) To make restitution or reparation as provided in G.S. 148-33.2. 

(4) To comply with an order from any court of competent jurisdiction 
regarding the payment of an obligation of the prisoner in connection 
with any judgment rendered by the court. 

(5) To comply with a written request by the prisoner to withhold an 
amount, when the request has been granted by the Department or the 
sentencing court, as appropriate. 

Any balance of his earnings remaining at the time the prisoner is released 
from prison shall be paid to him. The Social Services Commission is authorized 
to promulgate uniform rules and regulations governing the duties of county 
social services departments under this section. 

(g) No prisoner employed in the free community under the provisions of this 
section shall be deemed to be an agent, employee, or involuntary servant of the 
State prison system while working in the free community or going to or from 
such employment. 

(h) Any prisoner employed under the provisions of this section shall not be 
entitled to any benefits under Chapter 96 of the General Statutes entitled 
“Employment Security” during the term of the sentence. 

(i) No recommendation for work release shall be made at the time of 
sentencing in any case in which the presiding judge shall suspend the 
imposition of sentence and place a convicted person on probation; however, if 
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probation be subsequently revoked and the active sentence of imprisonment 
executed, the court may at that time recommend work release. Neither a 
recommendation for work release by the court or the decision of the Secretary 
of Correction to place a person on work release shall give rise to any vested 
statutory right to an individual to be placed on or continued on work release. 
(j) The provisions of subsections (f), (g), and (h) of this section shall also 
apply to prisoners employed in private prison enterprises conducted pursuant 
to G.S. 148-70. (1957, c. 540; 1959, c. 126; 1961, c. 420; 1963, c. 469, ss. 1, 2; 
Beige coos: c¥I96. 5,13; 1969. .c. 982: 1973. ¢c.476,/si 13871c:,1262,.84 10: 1975, 
Cnacessuwl-3; ¢c..6/79.s, 3; 1977, c»450, ss. 4,.5; c..614,,5..6;.¢c..623,.8s..152;\c. 711, 
Syed 97, 2nd Sess.,ce1147,'s)32;1981,c. 541, ssil-3:.1985;.c. 474, 5.331985 
(Reg. Sess., 1986), c. 1014, s. 201(f)-(i); 1991 (Reg. Sess., 1992), c. 902,-s. 6.) 


Editor’s Note. — Session Laws 1977, c. 711, 
which amended subsection (b), provided in s. 
39, as amended by Session Laws 1977, 2nd 
Sess., c. 1147, s. 32, effective July 1, 1978: “This 
act shall become effective July 1, 1978, and 
applies to all matters addressed by its provi- 
sions without regard to when a defendant’s 
guilt was established or when judgment was 
entered against him, except that the provisions 


of this act regarding parole shall not apply to 
persons sentenced before July 1, 1978.” 

Legal Periodicals. — For note on prisoners’ 
rights and an inmate’s liberty interest in work 
release programs, see 17 Wake Forest L. Rev. 
273 (1981). 

For article on plea bargaining statutes and 
practices in North Carolina, see 59 N.C.L. Rev. 
477 (1981). 


CASE NOTES 


As to constitutionality of this section, 
see Advisory Opinion in In re Work-Release 
Statute, 268 N.C. 727, 152 S.E.2d 225 (1966). 

Basis of Section. — This section and 
§§ 146-6 and 146-26, as well as provisions with 
reference to paroles contained in Article 4 of 
this Chapter, are predicated upon the idea that 
the ability as well as the disposition of released 
prisoners to engage in honest employment and 
become law-abiding members of society is cal- 
culated to serve the best interests of the State 
and of its citizens. Pharr v. Garibaldi, 252 N.C. 
803, 115 S.E.2d 18 (1960). 

Honor-Grade Status, Work-Release Priv- 
ilege and Parole Are Discretionary Acts of 
Clemency. — Honor-grade status, work-re- 
lease privilege, and parole are discretionary 
acts of grace or clemency extended by the State 
as a reward for good behavior, conferring no 
vested rights upon the convicted person. An 
accused person must be given full constitu- 


tional protection before and during his trial, 
but procedures of constitutional dimension are 
not appropriate in subsequent determinations 
of rewards for good behavior while serving a 
validly imposed sentence of confinement. Goble 
v. Bounds, 13 N.C. App. 579, 186 S.E.2d 638, 
aff'd, 281 N.C. 307, 188 S.E.2d 347 (1972). 

In Mitigation of Terms of Judgment. — 
The granting of honor-grade status, work re- 
lease, and parole is by way of mitigating the 
terms of the judgment which the court has 
entered. The legality and propriety of the trial 
and sentence have already been determined 
after the prisoner has been heard and his 
constitutional rights have been accorded him. 
The merits of the trial and the validity of the 
judgment may not again be raised before the 
Department of Correction and the Board of 
Paroles (now Parole Commission). Goble v. 
Bounds, 281 N.C. 307, 188 S.E.2d 347 (1972). 


§ 148-33.2. Restitution by prisoners with work-release 


privileges. 


(a) Repealed by Session Laws 1985, c. 474, s. 4. 


(b) As a rehabilitative measure, the Secretary of the Department of Correc- 
tion is authorized to require any prisoner granted work-release privileges to 
make restitution or reparation to an aggrieved party from any earnings gained 
by the defendant while on work release when the sentencing court recom- 
mends that restitution or reparation be paid by the defendant out of any 
earnings gained by the defendant if he is granted work-release privileges and 
out of other resources of the defendant, including all real and personal 
property owned by the defendant and the income derived from such property. 
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The Secretary shall not be bound by such recommendation, but if they elect not 
to implement the recommendation, they shall state in writing the reasons 
therefor, and shall forward the same to the sentencing court. 

(c) When an active sentence is imposed, the court shall consider whether, as 
a rehabilitative measure, it should recommend to the Secretary of Correction 
that restitution or reparation be made by the defendant out of any earnings 
gained by the defendant if he is granted work-release privileges and out of 
other resources of the defendant, including all real and personal property 
owned by the defendant, and income derived from such property. If the court 
determines that restitution or reparation should not be recommended, it shal! 
so indicate on the commitment. If, however, the court determines that 
restitution or reparation should be recommended, the court shall make its 
recommendation a part of the order committing the defendant to custody. The 
recommendation shall be in accordance with the applicable provisions of G.S. 
15A-1343(d) and Article 81C of Chapter 15A of the General Statutes. If the 
offense is one in which there is evidence of physical, mental or sexual abuse of 
a minor, the court may order the defendant to pay from work release earnings 
the cost of rehabilitative treatment for the minor. The Administrative Office of 
the Courts shall prepare and distribute forms which provide ample space to 
make restitution or reparation recommendations incident to commitments, 
which forms shall be conveniently structured to enable the sentencing court to 
make its recommendation. 

(d) The Secretary of the Department of Correction shall establish rules and 
regulations to implement this section, which shall include adequate notice to 
the prisoner that the payment of restitution or reparation from any earnings 
gained by the prisoner while on work release is being considered as a condition 
of any work-release privileges granted the prisoner, and opportunity for the 
prisoner to be heard. Such rules and regulations shall also provide additional 
methods whereby facts may be obtained to supplement the recommendation of 
the sentencing court. (1977, c. 614, s. 7; 1977, 2nd Sess., c. 1147, s. 33; 1981, c. 
541, Aen 1985, c. 474, s. 4; 1987, c. 397, ss..2, 3; c. 598, s. 5; 1998-212°-s. 
19.4(g). 


CASE NOTES 


Constitutionality. — Since the decision to 
impose restitution or reparation is discretion- 
ary with the trial court and the Secretary, and 
since indigency could be considered in making 
that decision, subsection (c) of this section and 
§ 148-57.1(c) are not unconstitutional as a de- 
nial of equal protection discriminating against 
indigent defendants. State v. Lambert, 40 N.C. 
App. 418, 252 S.E.2d 855 (1979). 

The requirement that a defendant pay resti- 
tution under subsection (c) of this section or 
§ 148-57.1(c) as a condition of obtaining work- 
release or parole is not inherently unconstitu- 
tional. Whether the restitution requirement is 
unconstitutional as applied to a particular de- 
fendant may only be determined by considering 
the defendant’s financial status and other rele- 
vant circumstances at the time when the resti- 
tution must be paid, that is, after a defendant 
becomes eligible for work-release privileges or 
parole. State v. Parton, 303 N.C. 55, 277 S.E.2d 
410 (1981). 

Restitution is intended to be compensa- 
tory, not punitive. State v. Easter, 101 N.C. 


App. 36, 398 S.E.2d 619 (1990). 

The purpose of this section and § 15A- 
1343(b)(6) is rehabilitation and not addi- 
tional penalty or punishment, and the sum 
ordered or recommended must be reasonably 
related to the damages incurred. If the trial 
evidence does not support the amount ordered 
or recommended, then supporting evidence 
should be required in the sentencing hearing. 
State v. Killhan, 37 N.C. App. 234, 245 S.E.2d 
812 (1978). 

And Court’s Order or Recommendation 
for Restitution or Restoration Must Be 
Supported by Evidence. — Together subsec- 
tion (c) of this section and § 15A-1343(b)(6) 
require that any order or recommendation of 
the sentencing court for restitution or restora- 
tion to the aggrieved party as a condition of 
attaining work-release privileges must be sup- 
ported by the evidence. State v. Killian, 37 N.C. 
App. 234, 245 S.E.2d 812 (1978); State v. Wil- 
son, 340 N.C. 720, 459 S.E.2d 192 (1995). 

An order of restitution as a condition of 
work-release must be supported by evidence 
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adduced at trial or at sentencing. State v. Daye, 
78 N.C. App. 753, 338 S.E.2d 557, aff’d, 318 
N.C. 502, 349 S.E.2d 576 (1986). 

Amount of Restitution Must Be Sup- 
ported by Evidence. — Regardless of 
whether restitution is ordered or recommended 
by the trial court, the amount must be sup- 
ported by the evidence. State v. Daye, 78 N.C. 
App. 753, 338 S.E.2d 557, aff'd, 318 N.C. 502, 
349 S.E.2d 576 (1986). 

There must be something more than a 
guess or conjecture as to an appropriate 
amount of restitution, as restitution is not 
intended to punish defendants, but to compen- 
sate victims. State v. Daye, 78 N.C. App. 753, 
338 S.E.2d 557, aff’d, 318 N.C. 502, 349 S.E.2d 
576 (1986). 

Court Not Required to Consider Ability 
to Pay. — Trial court did not err in failing to 
consider defendant’s ability to pay restitution, 
as the potentially binding determination at a 
later date requiring defendant to pay restitu- 
tion as a condition of work release or parole by 
either the Department of Correction or the 
Parole Commission would by necessity require 
sufficient evidence of defendant’s ability to pay 
at that time. State v. Wilson, 340 N.C. 720, 459 
S.E.2d 192 (1995). 

Duty of Sentencing Court to Consider 
Restitution or Restoration as Prerequisite 
to Work-Release. — The sentencing court is 
not only authorized but is required by subsec- 
tion (c) of this section, when an active sentence 
is imposed, to consider whether, as a further 
rehabilitative measure, restitution or restora- 
tion should be ordered or recommended to the 
Secretary of Correction to be imposed as a 
condition of attaining work-release privileges. 
State v. Killian, 37 N.C. App. 234, 245 S.E.2d 
812 (1978). 

But the decision to recommend restitu- 
tion or reparation is discretionary, and the 
trial court is not required to impose such a 
condition, State v. Lambert, 40 N.C. App. 418, 
252 S.E.2d 855 (1979). 

A recommendation of restitution as a 
condition of work-release is not binding 
on the Parole Commission or Department of 
Corrections. State v. Daye, 78 N.C. App. 753, 
338 S.E.2d 557, aff’d, 318 N.C. 502, 349 S.E.2d 
576 (1986). 

Restitution or reparation may only be 
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recommended as a condition of work-release, 
and the trial court is without authority to 
“order” restitution as a condition of work re- 
lease. State v. Easter, 101 N.C. App. 36, 398 
S.E.2d 619 (1990). 

Restitution Cannot Be Imposed with Ac- 
tive Prison Sentence. — When a court im- 
poses an active sentence, it may recommend 
restitution as a condition of work-release, as a 
condition of post-release supervision and pa- 
role, or as a condition of probation, but it may 
not require the defendant to make restitution 
while serving an active sentence. State v. 
Hughes, 1386 N.C. App. 92, 524 S.E.2d 63 
(1999), 

Imposition of Fine Is Not Restitution. — 
When an active sentence is imposed, the judge 
should consider whether, as a further rehabili- 
tative measure, restitution or reparation 
should be ordered or recommended to the Sec- 
retary of Correction to be imposed as a condi- 
tion of attaining work-release privileges; how- 
ever, the imposition of a fine is not restitution 
or reparation within the meaning of this section 
and should not be included in a judgment under 
this section. State v. Alexander, 47 N.C. App. 
502, 267 S.E.2d 396 (1980). 

State as “Aggrieved Party.” — Although 
the North Carolina Supreme Court has never 
definitively decided the issue, there is persua- 
sive authority in North Carolina law support- 
ing the State’s right to claim the status of an 
“aggrieved party” for the expenses associated 
with providing court-appointed counsel. 
Alexander v. Johnson, 742 F.2d 117 (4th Cir. 
1984). 

Order of Restitution Vacated. — Order 
requiring defendant to pay one-third of his 
income to the clerk was vacated where the 
record revealed only that the victim was sepa- 
rated from his wife, and that they had two 
children who lived with their mother at the 
time the victim died. State v. Easter, 101 N.C. 
App. 36, 398 S.E.2d 619 (1990). 

Applied in State v. Simpson, 61 N.C. App. 
151, 300 S.E.2d 412 (1983); State v. Stallings, 
316 N.C. 535, 342 S.E.2d 519 (1986). 

Cited in State v. Bunn, 66 N.C. App. 187, 310 
S.E.2d.792 (1984); State v. Buchanan, 108 N.C. 
App. 338, 423 S.E.2d 819 (1992); State v. Ray, 
125 N.C. App. 721, 482 S.E.2d 755 (1997). 


§§ 148-34, 148-35: Repealed by Session Laws 1957, c. 349, s. 11. 


§ 148-36. Secretary of Correction to control classification 
and operation of prison facilities. : 


All facilities established or acquired by the State Department of Correction 
shall be under the administrative control and direction of the Secretary of 
Correction, and operated under rules and regulations proposed by the Secre- 
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tary and adopted by the Department of Correction as provided in G.S. 148-11. 
Subject to such rules and regulations, the Secretary shall classify the facilities 
of the State prison system and develop a variety of programs so as to permit 
proper segregation and treatment of prisoners according to the nature of the 
offenses committed, the character and mental condition of the prisoners, and 
such other factors as should be considered in providing an individualized 
system of discipline, care, and correctional treatment of persons committed to 
the Department. The Secretary of Correction, or his authorized representative, 
shall designate the places of confinement where sentences to imprisonment in 
the State’s prison system shall be served. The Secretary or his representative 
may designate any available facility appropriate for the individual in view of 
custodial and correctional considerations. (1931, c. 145, s. 28; c. 277, s. 8; 1933, 
c..46,:8s.'3;'4c..172.s88..4, 17; 1943,.c..409; 1955, c..238,.8. 7; 1957, ¢. 349, S050: 
1967, c. 996, s. 7; 1978, c. 1262, s. 10.) 


CASE NOTES 


A State prisoner has no legal right tothe should be made by the department and the 
mitigation of his punishment. Wetzel v. Parole Board, not the courts. Wetzel v. 
Edwards, 635 F.2d 283 (4th Cir. 1980). Edwards, 635 F.2d 283 (4th Cir. 1980). 


The question as to whether a particular Cited in Slakan v. Porter, 737 F.2d 368 (4th 
inmate is entitled to honor grade status or (ir 1984). 
parole involves policy decisions which 


§ 148-37. Additional facilities authorized; contractual ar- 
rangements. 


(a) Subject to the provisions of G.S. 143-341, the State Department of 
Correction may establish additional facilities for use by the Department, such 
facilities to be either of a permanent type of construction or of a temporary or 
movable type as the Department may find most advantageous to the particular 
needs, to the end that the prisoners under its supervision may be so distributed 
throughout the State as to facilitate individualization of treatment designed to 
prepare them for lawful living in the community where they are most likely to 
reside after their release from prison. For this purpose, the Department may 
purchase or lease sites and suitable lands adjacent thereto and erect necessary 
buildings thereon, or purchase or lease existing facilities, all within the limits 
of allotments as approved by the Department of Administration. 

(b) The Secretary of Correction may contract with the proper official of the 
United States or of any county or city of this State for the confinement of 
federal prisoners after they have been sentenced, county, or city prisoners in 
facilities of the State prison system or for the confinement of State prisoners in 
any county or any city facility located in North Carolina, or any facility of the 
United States Bureau of Prisons, when to do so would most economically and 
effectively promote the purposes served by the Department of Correction. 
Except as otherwise provided, any contract made under the authority of this 
subsection shall be for a period of not more than two years, and shall be 
renewable from time to time for a period not to exceed two years. Contracts 
made under the authority of this subsection for the confinement of State 
prisoners in local or district confinement facilities may be for a period of not 
more than 10 years and renewable from time to time for a period not to exceed 
10 years, and shall be subject to the approval of the Council of State and the 
Department of Administration after consultation with the Joint Legislative 
Commission on Governmental Operations. Contracts for receiving federal, 
county and city prisoners shall provide for reimbursing the State in full for all 
costs involved. The financial provisions shall have the approval of the Depart- 
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ment of Administration before the contract is executed. Payments received 
under such contracts shall be deposited in the State treasury for the use of the 
State Department of Correction. Such payments are hereby appropriated to 
the State Department of Correction as a supplementary fund to compensate for 
the additional care and maintenance of such prisoners as are received under 
such contracts. 

Ney Recodified as G.S. 148-37.2 by Session Laws 2001-84, s. 1, effective May 
17, 2001. 

(c) In addition to the authority contained in subsections (a) and (b) of this 
section, and in addition to the contracts ratified by subsection (f) of this section, 
the Secretary of Correction may enter into contracts with any public entity or 
any private nonprofit or for-profit firms for the confinement and care of State 
prisoners in any out-of-state correctional facility when to do so would most 
economically and effectively promote the purposes served by the Department 
of Correction. Contracts entered into under the authority of this subsection 
shall be for a period not to exceed two years and shall be renewable from time 
to time for a period not to exceed two years. Prisoners may be sent to 
out-of-state correctional facilities only when there are no available facilities in 
this State within the State prison system to appropriately house those 
prisoners. Any contract made under the authority of this subsection shall be 
approved by the Department of Administration before the contract is executed. 
Before expending more than the amount specifically appropriated by the 
General Assembly for the out-of-state housing of inmates, the Department 
shall obtain the approval of the Joint Legislative Commission on Governmen- 
tal Operations and shall report such expenditures to the Chairs of the Senate 
and House Appropriations Committees, the Chairs of the Senate and House 
Appropriations Subcommittees on Justice and Public Safety, and the Chairs of 
the Joint Legislative Corrections, Crime Control, and Juvenile Justice Over- 
sight Committee. 

(d) Prisoners confined in out-of-state correctional facilities pursuant to 
subsection (c) of this section shall remain subject to the rules adopted for the 
conduct of persons committed to the State prison system. The rules regarding 
good time and gain time, discipline, classification, extension of the limits of 
confinement, transfers, housing arrangements, and eligibility for parole shall 
apply to inmates housed in those out-of-state correctional facilities. The 
operators of those out-of-state correctional facilities may promulgate any other 
rules as may be necessary for the operation of those facilities with the written 
approval of the Secretary of Correction. Custodial officials employed by an 
out-of-state correctional facility are agents of the Secretary of Correction and 
may use those procedures for use of force authorized by the Secretary of 
Correction not inconsistent with the laws of the State of situs of the facility to 
defend themselves, to enforce the observance of discipline in compliance with 
correctional facility rules, to secure the person of a prisoner, and to prevent 
escape. Prisoners confined to out-of-state correctional facilities may be re- 
quired to perform reasonable work assignments within those facilities. Private 
firms under subsection (c) of this section shall employ inmate disciplinary and 
grievance policies of the North Carolina Department of Correction. 

(e) Repealed by Session Laws 1995, c. 324, s. 19.10. 

(f) Any contracts entered into by the Department of Correction with public 
contractors prior to March 25, 1994, for the out-of-state housing of inmates are 
ratified. 

(g) The Secretary of Correction may contract with private for-profit or 
nonprofit firms for the provision and operation of four or more confinement 
facilities totaling up to 2,000 beds in the State to house State prisoners when 
to do so would most economically and effectively promote the purposes served 
by the Department of Correction. This 2,000-bed limitation shall not apply to 
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the 500 beds in private substance abuse treatment centers authorized by the 
General Assembly prior to July 1, 1995. Whenever the Department of Correc- 
tion determines that new prison facilities are required in addition to existing 
and planned facilities, the Department may contract for any remaining beds 
authorized by this section before constructing State-operated facilities. 

Contracts entered under the authority of this subsection shall be for a period 
not to exceed 10 years, shall be renewable from time to time for a period not to 
exceed 10 years. The Secretary of Correction shall enter contracts under this 
subsection only if funds are appropriated for this purpose by the General 
Assembly. Contracts entered under the authority of this subsection may be 
subject to any requirements for the location of the confinement facilities set 
forth by the General Assembly in appropriating those funds. 

Once the Department has made a determination to contract for additional 
private prison beds, it shall issue a request for proposals within 30 days of the 
decision. The request for proposals shall require bids to be submitted within 
two months, and the Department shall award contracts at the earliest 
practicable date after the submission of bids. The Secretary of Correction, in 
consultation with the Chairs of the Joint Legislative Corrections, Crime 
Control, and Juvenile Justice Oversight Committee and the Chairs of the 
House and Senate Appropriations Subcommittees on Justice and Public Safety, 
shall make recommendations to the State Purchasing Officer on the final 
award decision. The State Purchasing Officer shall make the final award 
decision, and the contract shall then be subject to the approval of the Council 
of State after consultation with the Joint Legislative Commission on Govern- 
mental Operations. 

Contracts made under the authority of this subsection may provide the State 
with an option to purchase the confinement facility or may provide for the 
purchase of the confinement facility by the State. Contracts made under the 
authority of this subsection shall state that plans and specifications for private 
confinement facilities shall be furnished to and reviewed by the Office of State 
Construction. The Office of State Construction shall inspect and review each 
project during construction to ensure that the project is suitable for habitation 
and to determine whether the project would be suitable for future acquisition 
by the State. All contracts for the housing of State prisoners in private 
confinement facilities shall require a minimum of ten million dollars 
($10,000,000) of occurrence-based liability insurance and shall hold the State 
harmless and provide reimbursement for all liability arising out of actions 
caused by operations and employees of the private confinement facility. 

Prisoners housed in private confinement facilities pursuant to this subsec- 
tion shall remain subject to the rules adopted for the conduct of persons 
committed to the State prison system. The Secretary of Correction may review 
and approve the design and construction of private confinement facilities 
before housing State prisoners in these facilities. The rules regarding good 
time, gain time, and earned credits, discipline, classification, extension of the 
limits of confinement, transfers, housing arrangements, and eligibility for 
parole shall apply to inmates housed in private confinement facilities pursuant 
to this subsection. The operators of private confinement facilities may adopt 
any other rules as may be necessary for the operation of those facilities with 
the written approval of the Secretary of Correction. Custodial officials em- 
ployed by a private confinement facility are agents of the Secretary of 
Correction and may use those procedures for use of force authorized by the 
Secretary of Correction to defend themselves, to enforce the observance of 
discipline in compliance with confinement facility rules, to secure the person of 
a prisoner, and to prevent escape. Private firms under this subsection shall 
employ inmate disciplinary and grievance policies of the North Carolina 
Department of Correction. 
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(h) Private confinement facilities under this section shall be designed, built, 
and operated in accordance with applicable State laws, court orders, fire safety 
codes, and local regulations. 

(1) The Department of Correction shall make a written report no later than 
March 1 of every odd-numbered year, beginning in 1997, on the substance of all 
outstanding contracts for the housing of State prisoners entered into under the 
authority of this section. The report shall be submitted to the Council of State, 
the Department of Administration, the Joint Legislative Commission on 
Governmental Operations, and the Joint Legislative Corrections, Crime Con- 
trol, and Juvenile Justice Oversight Committee. In addition to the report, the 
Department of Correction shall provide information on contracts for the 
housing of State prisoners as requested by these groups. (1933, c. 172, s. 19; 
1957, c. 349, s. 10; 1967, c. 996, s. 8; 1973, c. 1262, s. 10; 1975, c. 879, s. 46; 
1977, 2nd Sess., c. 1147, s. 34; 1994, Ex. Sess., c. 24, s. 16(a), (b); 1995, c. 324, 
s. 19.10(a), (b); c. 507, s. 19; 1996, 2nd Ex. Sess., c. 18, s. 20.18; 1997-443, ss. 


21.4(c)-(e); 1999-237, s. 18.20(a); 2001-84, s. 1; 2001-138, s. 2.) 


Cross References. — For prohibition on 
private prisons housing out-of-state inmates, 
see § 148-37.1. 

_ Editor’s Note. — Session Laws 1997-443, s. 

19.17, as amended by Session Laws 1998-212, 
s. 17.23, Session Laws 1999-237, s. 18.19, and 
Session Laws 2000-67, s. 16.3(b), provides that 
the Department of Correction, in consultation 
with the United States Corrections Corpora- 
tion, shall determine the feasibility of expand- 
ing private confinement facilities and shall re- 
port its findings to the Joint Legislative 
Commission on Governmental Operations and 
the Joint Legislative Corrections and Crime 
Control Oversight Committee by December 1, 
1997; and that the Department shall establish 
proposed standards for private correctional fa- 
cilities used to confine inmates from a jurisdic- 
tion other than North Carolina, or a political 
subdivision thereof, or the federal government 
and shall provide a final report on those pro- 
posed standards by March 15, 2000, with a 
progress report to the Joint Legislative Correc- 
tions and Crime Control Oversight Committee 
by November 1, 1999. The Department shall 
also consult with the Department of Justice on 
_the penalty provided for in G.S. 14-256.1 and on 
the implications of convicting inmates already 
serving sentences imposed by other jurisdic- 
tions in private prisons in North Carolina. 

Session Laws 1997-443, s. 21.4(f), provides 
that all reports directed by that act to be made 
to the Joint Legislative Corrections Oversight 


Committee shall be made to the Joint Legisla- 
tive Corrections and Crime Control Oversight 
Committee. 

Session Laws 2000-67, s. 16.3(b) repealed 
Session Laws 1997-443, s. 19.17(c), as 
amended, which had provided that no munici- 
pality, county, or private entity could construct 
or operate a facility for confinement of inmates 
from any jurisdiction other than North Caro- 
lina, a political subdivision thereof, or the fed- 
eral government until the General Assembly 
had acted upon the proposed standards, and 
that no private confinement facility that re- 
ceived payment from the State for the housing 
of State prisoners could contain inmates from 
any jurisdiction other than North Carolina or a 
political subdivision thereof without the writ- 
ten consent of the Secretary of Correction. 

Session Laws 2001-84, s. 2, provided: “This 
act, being necessary for the health and welfare 
of the people of the State, shall be liberally 
construed to effect its purposes.” 

Effect of Amendments. — Session Laws 
2001-84, s. 1, effective May 17, 2001, recodified 
subsection (bl) of this section as § 148-37.2, 
and amended the text thereof. 

Session Laws 2001-138, s. 2, effective July 1, 
2001, substituted “Joint Legislative Correc- 
tions, Crime Control, and Juvenile Justice 
Oversight Committee” for “Joint Legislative 
Corrections and Crime Control Oversight Com- 
mittee” throughout the section. 


§ 148-37.1. Prohibition on private prisons housing out-of- 
state inmates. 


(a) Except as otherwise provided in this section or authorized by North 
Carolina law, no municipality, county, or private entity may authorize, con- 
struct, own, or operate any type of correctional facility for the confinement of 
inmates serving sentences for violation of the Jaws of a jurisdiction other than 
North Carolina. 
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(b) The provisions of this section shall not apply to facilities owned or 
operated by the federal government and used exclusively for the confinement 
of inmates serving sentences for violation of federal law, but only to the extent 
that such facilities are not subject to restriction by the states under the 
provisions of the United States Constitution. (2000-67, s. 16.3(a).) 


Editor’s Note. — Session Laws 2000-67, s. and Capital Improvements Appropriations Act 
16.3(c), made this section effective June 30, of 2000’.” 


2000. Session Laws 2000-67, s. 28.4, contains a 
Session Laws 2000-67, s. 1.1, provides: “This severability clause. 
act shall be known as “The Current Operations 


§ 148-37.2. Lease-purchase of three facilities. 


(a) Authorization. — The Secretary of Correction may, as provided in this 
section, enter contracts with private for-profit or nonprofit firms for the 
construction of three close security correctional facilities totaling up to 3,000 
cells to be operated by the Department pursuant to a lease that contains a 
schedule for purchase of the facilities over a period of up to 20 years. 

The State, with the prior approval of the Council of State and the State 
Treasurer as provided in this section, is authorized to execute and deliver one 
or more lease-purchase agreements with a special nonprofit corporation 
providing for the lease-purchase by the State of the Projects from the special 
nonprofit corporation in connection with and under an arrangement whereby 
certificates of participation are sold and delivered by the special nonprofit 
corporation in order to provide funds to pay the purchase price of the Projects. 
The Projects will be constructed by selected contractors designated to the 
special nonprofit corporation by the State Property Office of the Department of 
Administration in consultation with the Department of Correction. The 
selected contractors will be responsible for arranging for and obtaining their 
own construction financing, which will consist solely of private funds. The 
Projects will be sold to the special nonprofit corporation, with the purchase 
price paid by the special nonprofit corporation from the proceeds of the 
certificates of participation. The State may lease the real property upon which 
the Projects will be located, if owned by the State, to the selected contractors 
constructing the Projects and to the special nonprofit corporation for nominal 
consideration. 

(b) Definitions. — The following definitions apply in this section: 

(1) Certificates of participation. — Certificates or other instruments 
delivered by a special nonprofit corporation as provided in this section 
evidencing the assignment of proportionate and undivided interests 
in the rights to receive lease payments to be made by the State 
pursuant to a lease-purchase agreement. 

(2) Construction contract agreement. — A contract between the Depart- 
ment of Correction and the selected contractors for construction of the 
Projects, under which the selected contractors will be responsible for 
arranging for and obtaining their own construction financing, which 
will consist solely of private funds. 

(3) Lease-purchase agreement. — A lease-purchase agreement entered 
into pursuant to this section, under which the State will lease the. 
he from the special nonprofit corporation, with option to pur- 
chase. 

(4) Projects. — Three close security correctional facilities providing up to 
3,000 cells to be constructed by selected contractors, sold to the special 
nonprofit corporation, and leased to the State pursuant to this section. 

(5) Purchase agreement. — A contract under which the special nonprofit 
corporation will purchase the Projects from the selected contractors. 
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(6) Selected contractors. — One or more private firms selected to con- 
struct the Projects. 

(7) Special nonprofit corporation. — A nonprofit corporation created under 
Chapter 55A of the General Statutes and designated by the State 
Treasurer for entering into the transactions contemplated by this 
section. 

(c) Request for Proposals. — The Secretary of Correction may issue a 
request for proposals to private firms for the private firms to construct the 
Projects in accordance with plans and specifications developed by the Depart- 
ment of Correction and reviewed by the Office of State Construction. The 
request for proposals shall provide for the option of proposing on one or more 
of the facilities, and shall require each proposer to provide a separate proposal 
on a single facility of up to 1,000 cells. It is the intent of the General Assembly 
that the State may decide to accept proposals for only one, for two, or for all 
three facilities. 

The Secretary of Correction shall make recommendations to the State 
Property Office of the Department of Administration on the final award 
decision. The Department of Correction and the State Property Office of the 
Department of Administration shall consult with the Joint Legislative Com- 
mission on Governmental Operations before making the final award decision. 
The Department of Administration shall make the final award decision, which 
shall then be subject to the approval of the Council of State. 

The Department of Correction will enter into a construction contract 
agreement with the selected contractors for the construction of the Projects. 
The special nonprofit corporation will enter into a purchase agreement with 
the selected contractors for the sale of the constructed Projects to the special 
nonprofit corporation. The Department of Correction shall furnish plans and 
specifications for review by the State Construction Office. Construction con- 
tract agreements entered into under this section shall provide that the 
Department of Correction and the Office of State Construction shall inspect 
and review each facility during construction to ensure and determine jointly 
that the facility is suitable for use as a correctional facility and for future 
acquisition by the State. The Department of Correction may contract with a 
design consortium for construction administration services. 

(d) Approval of Lease-Purchase Agreement. — A lease-purchase agreement 
may not be entered into pursuant to this section unless the following 
conditions are met before the lease-purchase agreement is entered into: (i) the 
Council of State, by resolution, approves the execution and delivery of the 
lease-purchase agreement, and (ii) the State Treasurer approves the lease- 
purchase agreement and all other documentation related to it, including any 
leasehold deed of trust or trust agreement in connection with it. The resolution 
of the Council of State may include any matters the Council of State 
determines. In determining whether to approve the lease-purchase agreement, 
the State Treasurer may consider any factors as the State Treasurer considers 
relevant in order to find and determine that all of the following conditions are 
met: 

(1) The principal amount to be financed under the lease-purchase agree- 
ment is adequate and not excessive for the purpose of paying the cost 
of the Projects. 

(2) The increase, if any, in State revenues necessary to pay the sums to 
become due under the lease-purchase agreement is not excessive. 

(3) The lease-purchase agreement can be entered into on terms desirable 
to the State. 

(4) The sale of certificates of participation will not have an adverse effect 
on any scheduled or proposed sale of obligations of the State or any 
State agency or of any unit of local government in the State. 
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(e) Terms and Conditions. — The following provisions apply to a lease- 
purchase agreement entered into under this section: 

(1) In order to secure the performance by the State of its obligations under 
the lease-purchase agreement, the lease-purchase agreement may 
require the eviction of the State from the occupancy of one or more of 
the Projects in the event that the State breaches its obligations and 
agreements under the lease-purchase agreement. 

(2) No deficiency judgment may be rendered against the State or any 
agency, department, or commission of the State in any action for 
breach of any obligation contained in the lease-purchase agreement or 
any other related documentation, and the taxing power of the State or 
any agency, department, or commission of the State is not and may 
not be pledged to secure any moneys due under the lease-purchase 
agreement. 

(3) The lease-purchase agreement shall not contain a nonsubstitution 
clause that restricts the right of the State to replace or provide a 
substitute for the Projects. 

(4) The lease-purchase agreement may include provisions requesting the 
Governor to submit in the Governor’s budget proposal, or any amend- 
ments or supplements to it, appropriations necessary to make the 
payments required under the lease-purchase agreement. - 

(5) The lease-purchase agreement may contain any provisions for protect- 
ing and enforcing the rights and remedies of the special nonprofit 
corporation that are reasonable and proper and not in violation of law, 
including covenants setting forth the duties of the State with respect 
to the Projects, which may include provisions relating to insuring, 
operating, and maintaining the Projects and the custody, safeguard- 
ing, investment, and application of moneys. | 

(6) The lease-purchase agreement may designate the lease payments to 
be paid by the State under it to be “principal components“ and 
“interest components.” Any interest component of the lease payments 
may be calculated based upon a fixed or variable interest rate or rates 
as determined by the State Treasurer. 

(7) The lease-purchase agreement may be entered into by the State, and 
certificates of participation may be delivered by the special nonprofit 
corporation, at any time, including at times prior to the delivery of the 
Projects to the special nonprofit corporation for purchase, and the 
related delivery of occupancy of the Projects to the State by the special 
nonprofit corporation. The costs incurred in connection with the 
preparation of the lease-purchase agreement and related documents 
and the delivery of the certificates of participation may be paid from 
the proceeds of the certificates of participation. 

(8) The State is authorized to agree in the lease-purchase agreement to 
indemnify the special corporation and its directors and agents for any 
liabilities that arise to the special corporation or directors or agents on 
account of their participation in the activities contemplated by this 
act. 

(f) Faith and Credit Not Pledged. — The payment of amounts payable by the 
State under the lease-purchase agreement and other related documentation 
during any fiscal biennium or fiscal year is limited to funds appropriated for 
that purpose by the General Assembly in its discretion. No provision of this 
section and no lease-purchase agreement creates any pledge of the faith and 
credit of the State or any agency, department, or commission of the State 
within the meaning of any constitutional debt limitation. 

(g) Certificates of Participation. — The State may cooperate as necessary to 
effectuate the delivery by the special nonprofit corporation of tax-exempt 
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certificates of participation, including participating in the preparation of 
offering documents, the filing of required tax forms and agreeing to comply 
with restrictions on the use of the Projects as required in order for the interest 
component of the lease payments to be tax-exempt. Disclosures and compli- 
ance with other federal law requirements by the special nonprofit corporation 
shall be under the direction of the State Treasurer. Certificates of participation 
may be sold at the direction of the State Treasurer in the manner, either at 
public or private sale, and for any price or prices that the State Treasurer 
determines to be in the best interest of the State and to effect the purposes of 
this section. Interest payable with respect to certificates of participation shall 
accrue at the rate or rates determined by the State Treasurer with the 
approval of the special nonprofit corporation. 

Certificates of participation may be delivered pursuant to a trust agreement 
with a corporate trustee approved by the State Treasurer. The corporate 
trustee may be any trust company or bank having the powers of a trust 
company within or without the State. A trust agreement may (i) provide for 
security and pledges and assignments with respect to the security as may be 
permitted under this section and further provide for the enforcement of any 
lien or security interest created pursuant to this section, and (ii) contain any 
provisions for protecting and enforcing the rights and remedies of the owners 
of any certificates of participation that are reasonable and proper and not in 
violation of law as determined by the State Treasurer. The State Treasurer 
shall designate the professionals providing legal or financial services relating 
to the lease-purchase agreement and the delivery of certificates of participa- 
tion, including the provider of any credit facility and the underwriter or 
placement agent for any certificates of participation. 

(h) Tax Exemption. — The lease purchase agreement and any certificates of 
participation relating to it shall at all times be free from taxation by the State 
or any political subdivision or any of their agencies, excepting estate, inherit- 
ance, or gift taxes, income taxes on the gain from the transfer of the 
lease-purchase agreement and certificates of participation, and franchise 
taxes. The interest component of the lease payments made by the State under 
the lease-purchase agreement, including the interest payable with respect to 
any certificates of participation, is not subject to taxation as income. 

(i) The private for-profit or nonprofit firms authorized to respond to requests 
for proposal authorized by this section, or entitled to be a Selected Contractor 
pursuant to any response to such proposal, need not be a licensed general 
contractor within the meaning of G.S. 87-1 so that providing a response to such 
request for proposal or entering a Construction Contract Agreement or 
Purchase Agreement shall not be deemed general contracting within the 
meaning of G.S. 87-1; provided that this subsection shall not be deemed to 
remove the actual construction of any prison facility from the provisions of G.S. 
87-1. (1999-237, s. 18.20(a); 2001-84, s. 1; 2001-202, s. 1.) 


Editor’s Note. — This section was formerly 
codified as subsection (b1) of G.S. 148-37. It was 
recodified as § 148-37.2 by Session Laws 2001- 
84, § 1. 

Session Laws 1999-237, s. 18.20(b), provides 
that the Department of Correction shall pro- 
vide a status report on the development of 
requests for proposals and the award-making 
process to the Joint Legislative Commission on 
Governmental Operations, by May 1, 2000, and 
that after the contract has been awarded, the 
Department shall report by May 1 of each year 
on the progress of the project. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 


cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
of 1999’,” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

Session Laws 2001-84, s. 2, provided: “This 
act, being necessary for the health and welfare 
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tion, and rewrote the text thereof. 

Session Laws 2001-202, s. 1, effective May 
17, 2001, amends this section as rewritten by 
Session Laws 2001-84, s. 1, by adding subsec- 
tion (1). 


of the people of the State, shall be liberally 
construed to effect its purposes.” 

Effect of Amendments. — Session Law 
2001-84, s. 1, effective May 17, 2001, recodified 
former subsection (b1) of § 148-37 as this sec- 


§§ 148-38, 148-39: Repealed by Session Laws 1957, c. 349, s. 11. 


§ 148-40. Recapture of escaped prisoners. 


The rules and regulations for the government of the State prison system may 
provide for the recapture of convicts that may escape, or any convicts that may 
have escaped from the State’s prison or prison camps, or county road camps of 
this State, and the State Department of Correction may pay to any person 
recapturing an escaped convict such reward or expense of recapture as the 
regulations may provide. Any citizen of North Carolina shall have authority to 
apprehend any convict who may escape before the expiration of his term of 
imprisonment whether he be guilty of a felony or misdemeanor, and retain him 
in custody and deliver him to the State Department of Correction. (1933, c. 172, 
$.021;°1955, ¢238}'s.8; 1957; c. 349s2.0;1967) ¢::996,'se13) 


CASE NOTES 


Cited in State v. Payne, 213 N.C. 719, 197 
S.E. 573 (1938). 


Quoted in State v. Davis, 253 N.C. 86, 116 
S.E.2d 365 (1960). 


§ 148-41. Recapture of escaping prisoners; reward. 


The Secretary of Correction shall use every means possible to recapture, 
regardless of expense, any prisoners escaping from or leaving without permis- 
sion any of the State prisons, camps, or farms. When any person who has been 
confined or placed to work escapes from the State prison system, the Secretary 
shall immediately notify the Governor, and accompany the notice with a full 
description of the escaped prisoner, together with such information as will aid 
in the recapture. The Governor may offer such rewards as he may deem 
desirable and necessary for the recapture and return to the State prison 
system of any person who may escape or who heretofore has escaped there- 
from. Such reward earned shall be paid by warrant of the State Department of 
Correction and accounted for as a part of the expense of maintaining the 
State’s prisons. (1873-4, c. 158, s. 13; Code, s. 3442; Rev., s. 5407; 1917, c. 236; 
c. 286, 8.13; CYS.,/ss. 7742, 7743;'1925, c) 163;1933) ¢. 172, 5.18; 1935)'e'414, 
s. 16; 1943, c. 409; 1955, c. 238, s. 9; c. 279, s. 3; 1957, c. 349, s. 10; 1967, c. 996, 
ss. 13; 15; 1973.c; 126248. 103) 


§ 148-42: Repealed by Session Laws 1977, c. 711, s. 33. 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provided: “All statutes which refer to 
sections repealed or amended by the act shall 
be deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provided: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 
sentenced before July 1, 1978.” 
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§ 148-43: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-44. Separation as to sex. 


The Department shall provide quarters for female prisoners separate from 
those for male prisoners. (1933, c. 172, s. 25; 1947, c. 262, s. 2; 1957, c. 349, s. 
fe OG Ltt. S, 2. 19G0. tC. 220, 8 Olo).) 


CASE NOTES 


Quoted in Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 


§ 148-45. Escaping or attempting escape from State prison 
system; failure of conditionally and tempo- 
rarily released prisoners and certain youthful 
offenders to return to custody of Department 
of Correction. 


(a) Any person in the custody of the Department of Correction in any of the 
classifications hereinafter set forth who shall escape from the State prison 
system, shall for the first such offense, except as provided in subsection (g) of 
this section, be guilty of a Class 1 misdemeanor: 

(1) A prisoner serving a sentence imposed upon conviction of a misde- 
meanor; 

(2) Aperson who has been charged with a misdemeanor and who has been 
committed to the custody of the Department of Correction under the 
provisions of G.S. 162-39; 

(3) Repealed by Session Laws 1985, c. 226, s. 4. 

(4) A person who shall have been convicted of a misdemeanor and who 
shall have been committed to the Department of Correction for 
Meee ence diagnostic study under the provisions of G.S. 15A- 
J C). 

(b) Any person in the custody of the Department of Correction, in any of the 
classifications hereinafter set forth, who shall escape from the State prison 
system, shall, except as provided in subsection (g) of this section, be punished 
as a Class H felon. 

(1) A prisoner serving a sentence imposed upon conviction of a felony; 

(2) A person who has been charged with a felony and who has been 
committed to the custody of the Department of Correction under the 
provisions of G.S. 162-39; 

(3) Repealed by Session Laws 1985, c. 226, s. 5. 

(4) A person who shall have been convicted of a felony and who shall have 
been committed to the Department of Correction for presentence 
diagnostic study under the provisions of G.S. 15A-1332(c); or 

(5) Any person previously convicted of escaping or attempting to escape 
from the State prison system. : 

(c) Repealed by Session Laws 1979, c. 760, s. 5. 

(d) Any person who aids or assists other persons to escape or attempt to 
escape from the State prison system shall be guilty of a Class 1 misdemeanor. 

(e) Repealed by Session Laws 1983, c. 465, s. 5. 

(f) Any person convicted of an escape or attempt to escape classified as a 
felony by this section shall be immediately classified and treated as a convicted 
felon even if such person has time remaining to be served in the State prison 
system on a sentence or sentences imposed upon conviction of a misdemeanor 
or misdemeanors. 


677 


CH. 148. STATE PRISON SYSTEM $148-45 


(g)(1) Any person convicted and in the custody of the North Carolina 


Department of Correction and ordered or otherwise assigned to work 
under the work-release program, G.S. 148-33.1, or any convicted 
person in the custody of the North Carolina Department of Correction 
and temporarily allowed to leave a place of confinement by the 
Secretary of Correction or his designee or other authority of law, who 
shall fail to return to the custody of the North Carolina Department of 
Correction, shall be guilty of the crime of escape and subject to the 
applicable provisions of this section and shall be deemed an escapee. 
For the purpose of this subsection, escape is defined to include, but is 
not restricted to, willful failure to return to an appointed place and at 
an appointed time as ordered. 


(2) If a person, who would otherwise be guilty of a first violation of G.S. 


148-45(¢g)(1), voluntarily returns to his place of confinement within 24 
hours of the time at which he was ordered to return, such person shall 
not be charged with an escape as provided in this section but shall be 
subject to such administrative action as may be deemed appropriate 
for an escapee by the Department of Correction; said escapee shall not 
be allowed to be placed on work release for a four-month period or for 
the balance of his term if less than four months; provided, however, 
that if such person commits a subsequent violation of this section then 
such person shall be charged with that offense and, if convicted, 
punished under the provisions of this section. (1933, c. 172, s. 26; 
1955, c. 279, s. 2; 1963, c. 681; 1965, c. 283; 1967, c. 996, s: 13; 1973, 
¢. 11420; ¢, 1262,:s.,10;1975;:cc21707241,; 705;:ee7T7T0xss-4, 2; 1977, c. 
132, ss. 3, 4; c. 745; 1979, c. 760, s. 5; 1979, 2nd Sess., ce. 1316, s. 47; 
1981, c. 63, s. 1; c. 179, s. 14; 1983, c. 465, ss. 1-5; 1985; c. 226, ss. 
3(4)-6; 1993, c. 539, ss. 1058, 1321, 13822; 1994, Ex. Sess., c. 24, s. 14(c); 


1997-443, s. 19.25(t).) 


Editor’s Note. — Session Laws 1955, c. 279, 
which rewrote what is now subsection (a) of this 
section, provided, in s. 4: “The provisions of this 
act shall be construed to be mandatory rather 
than directive.” 


Legal Periodicals. — For note on availabil- 
ity of the defense of duress in prison escapes, 
see 12 Wake Forest L. Rev. 1102 (1976). 


CASE NOTES 


I. General Consideration. 
II. Effect of Invalidity of Original Conviction. 
III. Practice and Procedure. 


I. GENERAL CONSIDERATION. 


There are two classes of escape from the 
state prison system. One is a felonious escape 
and the other is a misdemeanor. State v. 
Ledford, 9 N.C. App. 245, 175 S.E.2d 605 
(1970). 

Escape from Custody Authorized by 
Law Is a Crime Against Public Justice. — 
State v. Goff, 264 N.C. 563, 142 S.E.2d 142 


(1965). 
As Citizens Should Yield Obedience to 
Law. — The statute declaring escape from 


custody to be an offense proceeds from the 
theory that a citizen should yield obedience to 
the law. State v. Goff, 264 N.C. 563, 142 S.E.2d 
142 (1965). 


And Persons Confined by Law Must Sub- 
mit to Such Confinement. — When one has 
been, by authority or command of the law, 
confined in prison, it is his duty to submit to 
such confinement until delivered by due course 
of law, no matter whether he has been commit- 
ted for a future trial or for punishment after 
conviction. State v. Goff, 264 N.C. 563, 142 
S.E.2d 142 (1965). 

Escape of Prisoners Working for Board 
of Transportation. — Prisoners hired by the 
State Highway Commission (now the Board of 
Transportation) to work on the highways of the 
State are within the prison system when the 
agents of the Highway Commission (now the 
Board of Transportation) have been designated 
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to receive and work such prisoners. State v. 
Whitley, 264 N.C. 742, 142 S.E.2d 600 (1965). 

An escape by a prisoner assigned by an 
official of the Department of Correction to work 
under an employee of the State Highway Com- 
mission (now Board of Transportation) consti- 
tutes an escape from the State prison system. 
State v. Coleman, 24 N.C. App. 530, 211 S.E.2d 
542 (1975). 

Murder Committed in the Perpetration 
or Attempt to Perpetrate a Felonious Es- 
cape Is Murder in the First Degree. — 
State v. Lee, 277 N.C. 205, 176 S.E.2d 765 
(1970). 

For cases holding that a second escape 
is a felony, decided prior to repeal of sub- 
section (c) of this section, see State v. Worley, 
268 N.C. 687, 151 S.E.2d 618 (1966); State v. 
Walters, 17 N.C. App. 94, 193 S.E.2d 316 
(1972); State v. Stone, 22 N.C. App. 352, 206 
S.E.2d 389 (1974). 

As to time when sentence began prior to 
1965 amendment to this section, see State v. 
Doggett, 267 N.C. 648, 148 S.E.2d 622 (1966). 

Predicate Offense Under Armed Career 
Criminal Act. — Felony conviction for escape 
while serving a sentence imposed upon a con- 
viction of a felony (felony escape from custody), 
under subdivision (b)(1), qualifies as a predi- 
cate conviction under the Federal Armed Ca- 
reer Criminal Act, 18 U.S.C. § 924. United 
States v. Hairston, 71 F.3d 115 (4th Cir. 1995), 
cert. denied, 517 U.S. 1200, 1168S. Ct. 1699, 134 
L. Ed. 2d 798 (1996). 

Serious Potential Risk of Physical In- 
jury to Another. — Subdivision (b)(1), “in- 
volves conduct that presents a serious potential 
risk of physical injury to another”, as required 
by the Federal Armed Career Criminal Act, 18 
U.S.C. § 924(e)(2)(B)(i), because an overt es- 
cape, especially an overt escape from a maxi- 
mum security prison, inherently presents such 
a risk of physical injury. United States v. 
Hairston, 71 F.3d 115 (4th Cir. 1995), cert. 
denied, 517 U.S. 1200, 116 S. Ct. 1699, 134 L. 
Ed. 2d 798 (1996). 

Applied in State v. Gibson, 265 N.C. 487, 
144 §.E.2d 402 (1965); State v. Elliott, 269 N.C. 
683, 153 S.E.2d 330 (1967); State v. Morgan, 
272 N.C. 97, 157 S.E.2d 606 (1967); State v. 
Faison, 272 N.C. 146, 157 S.E.2d 664 (1967); 
State v. McCall, 273. N.C. 135, 159.S.E.2d 316 
(1968); State v. Shoemaker, 273 N.C. 475, 160 
S.E.2d 281 (1968); State v. Collins, 273 N.C. 
479, 160 S.E.2d 291 (1968); State v. Allison, 1 
N.C. App. 623, 162 S.E.2d 63 (1968); State v. 
Jones, 3 N.C. App. 69, 163 S.E.2d 910 (1968); 
State v. Ruffin, 3 N.C. App. 307, 164 S.E.2d 503 
(1968); State v. Rogers, 7 N.C. App. 572, 172 
S.E.2d 883 (1970); State v. Foster, 8 N.C. App. 
67, 173 S.E.2d 577 (1970); State v. Ware, 10 
N.C. App. 179, 177 S.E.2d 764 (1970); State v. 
Ford, 13 N.C. App. 34, 185 S.E.2d 328 (1971); 
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State v. Ford, 281 N.C. 62, 187 S.E.2d 741 
(1972); State v. Rufty, 16 N.C. App. 192, 191 
S.E.2d 242 (1972); State v. White, 16 N.C. App. 
652, 192 S.E.2d 663 (1972); State v. Edwards, 
282 N.C. 578, 193 S.E.2d 736 (1973); State v. 
Haith, 17 N.C. App. 597, 194 S.E.2d 868 (1973); 
State v. Carroll, 17 N.C. App. 691, 195 S.E.2d 
306 (1973); State v. Stewart, 19 N.C. App. 112, 
198 S.E.2d 30 (1973); State v. Sadler, 19 N.C. 
App. 641, 199 S.E.2d 702 (1973); State v. Lowe, 
21 N.C. App. 98, 203 S.E.2d 96 (1974); State v. 
Eppley, 30 N.C. App. 217, 226 S.E.2d 675 
(1976). 

Quoted in In re Swink, 243 N.C. 86, 89 
S.E.2d 792 (1955); State v. Hunt, 265 N.C. 714, 
144 §.E.2d 890 (1965). 

Stated in Gainey v. Turner, 266 F. Supp. 95 
(E.D.N.C. 1967); State v. Best, 292 N.C. 294, 
233 S.E.2d 544 (1977). 

Cited in State v. Sutton, 268 N.C. 165, 150 
S.E.2d 50 (1966); State v. Alphin, 7 N.C. App. 
75, 171 S.E.2d 53 (1969); State v. Jones, 9 N.C. 
App. 726, 177 S.E.2d 311 (1970); Jernigan v. 
State, 279 N.C. 556, 184 S.E.2d 259 (1971); 
State v. McDowell, 24 N.C. App. 590, 211 S.E.2d 
475 (1975); State v. Watson, 51 N.C. App. 369, 
276 S.E.2d 732 (1981); State v. Parnell, 53 N.C. 
App. 793, 281 S.E.2d 732 (1981); State v. Wash- 
ington, 54 N.C. App. 683, 284 S.E.2d 330 
(1981). 


Il. EFFECT OF INVALIDITY OF 
ORIGINAL CONVICTION. 


Belief in Innocence or Legal Errors in 
Convictions. — It would bring the law into 
disrepute and completely render prison order 
and discipline unenforceable if prisoners con- 
victed of crime could exercise the right of self- 
judgment and self-help and be allowed to es- 
cape from imprisonment, either because they 
believed themselves to be innocent or believed 
that their convictions were obtained through 
legal error. State v. Goff, 264 N.C. 563, 142 
S.E.2d 142 (1965). 

Innocence or Guilt of Original Offense Is 
Immaterial to Crime of Escape. — It is 
generally held by the more modern authorities 
that it is immaterial whether a prisoner is 
innocent or guilty of the original offense insofar 
as his liability for escaping is concerned. State 
v. Goff, 264 N.C. 563, 142 S.E.2d 142 (1965). 

When a prisoner is held in legal custody and 
commits an escape, the crime itself does not 
depend upon whether he would have been ad- 
judged guilty or innocent of the original offense 
had the proper procedure for appeal been fol- 
lowed. State v. Goff, 264 N.C. 563, 142 S.E.2d 
142 (1965). 

As Is Later Determination That Original 
Conviction Was Void. — The crime of escape 
does not depend upon whether it may or may 
not be determined in a future habeas corpus 
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proceeding that his original conviction was void 
for defects in the judgment of conviction by a 
court of competent jurisdiction. State v. Goff, 
264 N.C. 563, 142 S.E.2d 142 (1965). 

Or Voidable. — Deprivation of procedural 
rights before or during imprisonment does not 
constitute grounds or justification for, an es- 
cape by a prisoner serving a sentence imposed 
by authority of law. This is so even though the 
sentence the prisoner was serving at the time 
was later held to be irregular or voidable. A 
prisoner in such case may not put himself in 
defiance of the duly constituted authorities by 
escaping from custody but must seek redress in 
compliance with due process. State v. Warren, 4 
N.C. App. 441, 166 S.E.2d 858 (1969). 

North Carolina has held that a prisoner es- 
caping while serving a sentence is not immune 
to punishment for the escape even though the 
sentence he was serving at the time of the 
escape was irregular or voidable and is set 
aside and a new trial ordered after the escape 
but prior to imposition of sentence for the 
escape, since a prisoner serving a sentence 
imposed by authority of law may not defy that 
authority but must seek redress in compliance 
with due process. Kelly v. North Carolina, 276 
F. Supp. 200 (E.D.N.C. 1967). 

And defendant can be tried and sen- 
tenced on charge of escape irrespective of 
outcome of a new trial. State v. Warren, 4 
N.C. App. 441, 166 S.E.2d 858 (1969). 

There is no deprivation of federal con- 
stitutional rights in trial for escape from 
an invalid sentence. Kelly v. North Carolina, 
276 F. Supp. 200 (E.D.N.C. 1967). 


Ill. PRACTICE AND PROCEDURE. 


The elements of felonious escape are (1) 
lawful custody, (2) while serving a sentence 
imposed upon a plea of guilty, a plea of nolo 
contendere, or a conviction for a felony, and (3) 
escape from such custody. State v. Malone, 73 
N.C. App. 323, 326 S.E.2d 302 (1985). 

Exact time is not an essential element of 
the offense of escape as set out in subdivi- 
sion (g)(1) of this section and the 24-hour 
exception provided in subdivision (g)(2) of this 
section is a defense which a defendant may 
raise should the evidence warrant such a de- 
fense. Therefore, the trial court did not err in 
denying defendant’s motion to dismiss at the 
close of the State’s evidence on the grounds that 
the warrant did not set out the exact date and 
time of the alleged escape and further failed to 
state that the period of time was in excess of the 
24-hour time limitation found in subdivision 
(g)(2) of this section. State v. Womble, 44 N.C. 
App. 503, 261 S.E.2d 263, appeal dismissed, 
299 N.C. 740, 267 S.E.2d 669 (1980). 

For construction of former provisions 
similar to subsection (g)(1) of this section, 
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see State v. Kimball, 261 N.C. 582, 135 S.E.2d 
568 (1964); State v. Cooper, 275 N.C. 283, 167 
S.E.2d 266 (1969); State v. Ledford, 9 N.C. App. 
245, 175 S.E.2d 605 (1970). 

Indictment to Allege Conviction of a 
Misdemeanor or Felony. — It is necessary to 
allege that the escape or attempted escape 
occurred when defendant was serving a sen- 
tence imposed upon conviction of a misde- 
meanor or of a felony, irrespective of whether 
the presently alleged escape or attempted es- 
cape was alleged to be a first or a second 
offense. State v. Jordan, 247 N.C. 253, 100 
S.E.2d 497 (1957); State v. Whitley, 264 N.C. 
742, 142 S.E.2d 600 (1965); State v. Stallings, 
267 N.C. 405, 148 S.E.2d 252 (1966). 

But Need Not State the Specific Felony. 
— An indictment charging that a defendant 
escaped while serving a sentence for a felony 
imposed in the superior court in a named 
county is sufficient without naming the felony. 
State v. Jackson, 14 N.C. App. 75, 187 S.E.2d 
470 (1972). 

An indictment charging that defendant es- 
caped from lawful custody while serving a sen- 
tence for a felony imposed in the superior court 
of anamed county was sufficient, without nam- 
ing the felony for which defendant was impris- 
oned, and reference in the indictment to the 
felony was surplusage. State v. Stallings, 267 
N.C. 405, 148 S.E.2d 252 (1966). 

Or Other Detailed Information. — Where 
defendant contended that warrant was defec- 
tive in that it did not allege: (1) the year of 
defendant’s conviction in Craven County; (2) 
the length of the sentence imposed; (3) the 
number of the defendant’s commitment from 
Craven County; and (4) the trial docket number 
of the case in which the commitment was is- 
sued, it was held that such detailed information 
was not required to charge an offense under 
this section. State v. Harper, 264 N.C. 354, 141 
S.E.2d 475 (1965). 

Indictment Held Insufficient to Charge 
Felony Escape. — A bill of indictment was 
insufficient to charge the felony of escape while 
serving a felony sentence, notwithstanding the 
indictment used the word “felony” to describe 
one of the offenses for which defendant was 
serving sentence when he escaped, where it 
also alleged that sentences for both offenses 
were imposed in district courts, since district 
courts are without jurisdiction to impose sen- 
tence in felony cases; however, the indictment 
was sufficient to charge misdemeanor escape. 
State v. Jackson, 14 N.C. App. 75, 187 S.E.2d 
470 (1972). 

Variance Held Not Fatal. — Where bill of 
indictment charged that defendant escaped 
while lawfully confined in the North Carolina 
State prison system in the lawful custody of the 
North Carolina Department of Correction, and 
the evidence showed he escaped while assigned 
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by an official of the Department of Correction to 
work under an employee of the State Highway 
Commission (now Board of Transportation), the 
variance was not fatal. State v. Coleman, 24 
N.C. App. 530, 211 S.E.2d 542 (1975). 

Further Prosecution Not Barred by Ar- 
rest of Judgment for Defective Indict- 
ment. — Arrest of judgment on the ground that 
the bill of indictment is fatally defective does 
not bar further prosecution for a violation of 
this section if the solicitor deems it advisable to 
proceed on a new bill. State v. Whitley, 264 N.C. 
742, 142 S.E.2d 600 (1965). 

Nor by Mistrial on Such Ground. — 
Where indictment on its face negatived any 
possibility of a showing that at the time of the 
alleged escape the defendant was serving a 
sentence in prison, such indictment was fatally 
defective, and the action of the court in ordering 
a mistrial was tantamount to quashing the bill 
of indictment, which the trial court had the 
right to do ex mero motu; hence, the defen- 
dant’s conviction on a second bill of indictment 
was valid and a plea of former jeopardy was 
properly overruled. State v. Whitley, 264 N.C. 
742, 142 S.E.2d 600 (1965). 

As to indictments for second or subse- 
quent offenses, prior to repeal of subsec- 
tion (c) of this section, see State v. Lawrence, 
264 N.C. 220, 141 S.E.2d 264 (1965); State v. 
Revis, 267 N.C. 255, 147 S.E.2d 892 (1966); 
State v. Bennett, 271 N.C. 423, 156 S.E.2d 725 
(1967); State v. Jackson, 14 N.C. App. 75, 187 
S.E.2d 470 (1972); State v. Chapman, 20 N.C. 
App. 456, 201 S.E.2d 579 (1974). 

Proof of Lawfulness of Custody and 
Type of Offense for Which Defendant Com- 
mitted Prerequisite to Conviction. — In 
order to sustain a conviction for the offense of 
escape under this section, the State must prove, 
among other things, from the evidence and 
beyond a reasonable doubt, that at the time of 
the escape defendant was in the lawful custody 
of the State Department of Correction and was 
serving a sentence imposed upon a plea of 
guilty, a plea of nolo contendere, or a conviction 
for a felony. State v. Ledford, 9 N.C. App. 245, 
175 S.E.2d 605 (1970). 

When a defendant is charged with escape 

from the State prison system under this section 
the State is entitled to introduce evidence of 
any and all convictions for which defendant 
was in custody at the time of escape. State v. 
Hammond, 307 N.C. 662, 300 S.E.2d 361 
(1983). 
_ Before a defendant can be convicted of felo- 
nious escape, the State must prove beyond a 
reasonable doubt that at the time of his escape 
defendant was serving a sentence of incarcera- 
tion imposed for the conviction of a felony. State 
v. Hammond, 307 N.C. 662, 300 S.E.2d 361 
(1983), 
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When a defendant is charged with escape 
under this statute, the State has the burden of 
proving that defendant was in the legal custody 
of the Department of Correction at the time of 
the escape. Testimony concerning the kind of 
crimes for which defendant was sentenced to 
prison is relevant and competent evidence 
which the State may introduce in order to meet 
its burden of proof on this issue. State v. 
Hammond, 307 N.C. 662, 300 S.E.2d 361 
(1983). 

When a defendant is charged with felonious 
escape from the state prison system under this 
section, the State has the burden of proving 
that defendant was in the legal custody of the 
Department of Correction at the time of the 
escape, serving a sentence imposed upon con- 
viction of a felony. Accordingly, the State is 
entitled to introduce evidence of any and all 
convictions for which defendant was in custody 
at the time of escape. State v. Parrish, 73 N.C. 
App. 662, 327 S.E.2d 613 (1985). 

To sustain a conviction for escape the state 
must prove that the defendant was in lawful 
custody and was serving a sentence imposed 
upon a plea of guilty, a plea of nolo contendere, 
or a conviction for a felony. State v. Malone, 73 
N.C. App. 323, 326 S.E.2d 302 (1985). 

The legislature, in setting the presumptive 
sentence for escape, presumably took into ac- 
count that evidence of an underlying plea or 
conviction would be necessary to prove the 
offense. State v. Malone, 73 N.C. App. 323, 326 
S.E.2d 302 (1985). 

Failure to Prove Defendant Serving 
Sentence. — Defendant was improperly con- 
victed of felonious escape where the State failed 
to present any evidence that defendant was 
serving a sentence for the commission of a 
felony on the date defendant escaped from a 
county jail. State v. Miller, — N.C. App. —, 553 
S.E.2d 410, 2001 N.C. App. LEXIS 975 (2001). 

What Evidence Competent to Show Law- 
fulness of Custody and Type of Offense. — 
A properly certified copy of the commitment is 
competent, when introduced into evidence, to 
show the lawfulness of the custody and the type 
of offense for which defendant was committed. 
State v. Ledford, 9 N.C. App. 245, 175 $.E.2d 
605 (1970). 

Certified copies of the record of the superior 
court showing defendant’s conviction and sen- 
tence, or a commitment issued under the hand 
and official seal of the clerk of the superior 
court, are admissible for the purpose of showing 
that defendant was in lawful custody at the 
time of the alleged escape. State v. Stallings, 
267 N.C. 405, 148 S.E.2d 252 (1966). 

The defense of duress or escaping 
against his will will not be available to a 
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prisoner charged with escape except where 
such defendant meets all of the following five 
requirements: (1) The prisoner is faced with a 
specific threat of death, forcible sexual attack 
or substantial bodily injury in the immediate 
future; (2) there is no time for a complaint to 
the authorities or there exists a history of futile 
complaints which make any result from such 
complaints illusory; (3) there is no time or 
opportunity to resort to courts; (4) there is no 
evidence of force or violence used towards 
prison personnel or other “innocent” persons in 
the escape; and (5) the prisoner immediately 
reports to the proper authorities when he has 
attained a position of safety from the immedi- 
ate threat. State v. Watts, 60 N.C. App. 191, 298 
S.E.2d 436 (1982). 

Nature of Offense for Which Defendant 
Committed as Question for Jury. — A de- 
fendant who has committed an escape is enti- 
tled to have his case submitted to the jury on 
the question of whether he was imprisoned 
while serving a sentence imposed for a felony or 
for a misdemeanor. State v. Ledford, 9 N.C. 
App. 245, 175 S.E.2d 605 (1970). 

Prejudicial Error Not to Charge Jury 
That It Must Find Defendant Was Serving 
Sentence for Felony Conviction at Time of 
Escape. — Since defendant’s plea of not guilty 
put in issue every essential element of the 
crime charged, and defendant was charged 
with escaping from the lawful custody of the 
State Department of Correction while then and 
there serving time for a felony, trial judge’s 
failure to instruct the jury that before they 
could convict defendant of the felony of escape 
charged, they must find beyond a reasonable 
doubt that at the time of the escape he was 
serving a sentence imposed upon conviction of a 
felony, was prejudicial error which entitled de- 
fendant to a new trial. State v. McCloud, 11 
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N.C. App. 425, 181 S.E.2d 204 (1971). 

The court erred where it did not require the 
jury to find beyond a reasonable doubt that 
defendant was serving a felony sentence in a 
prosecution under this section. State v. 
Johnson, 21 N.C. App. 85, 203 S.E.2d 424 
(1974). 

Instruction on Willfulness Unnecessary. 
— In a prosecution for felonious escape under 
this section, the trial court was not required to 
instruct the jury pursuant to § 148-4 that one 
of the essential elements of felonious escape is 
that the failure to remain in or return to 
confinement must be willful, since defendant 
was not charged with escape while outside the 
place of his confinement pursuant to authoriza- 
tion by the Secretary of Correction under 
§ 148-4, but was charged under this section, 
which establishes the general escape offense 
and does not contain the word willful. State v. 
Rose, 53 N.C. App. 608, 281 S.E.2d 404 (1981). 

Erroneous Reference to Another Section 
in Judgment and Commitment Order Held 
Not Prejudicial. — The fact that the judg- 
ment and commitment order in an escape pros- 
ecution erroneously referred to § 148-48 in- 
stead of this section was not prejudicial to the 
defendant. State v. Cobb, 9 N.C. App. 51, 175 
S.E.2d 381 (1970). 

Sentence of 12 Months Not Cruel and 
Unusual Punishment. — A sentence of im- 
prisonment for 12 months for felonious escape 
under this section does not constitute cruel and 
unusual punishment, in violation of N.C. 
Const., Art. I, § 14 and U.S. Const., Amend. 
VIII. State v. Dixon, 5 N.C. App. 514, 168 
S.E.2d 418 (1969). 

A sentence of one year is not excessive 
under this section. State v. Garris, 265 N.C. 
711, 144 S.E.2d 901 (1965). 


§ 148-46. Degree of protection against violence allowed. 


(a) When any prisoner, or several combined shall offer violence to any officer, 
overseer, or guard, or to any fellow prisoner, or attempt to do any injury to the 
prison building, or to any workshop, or other equipment, or shall attempt to 
escape, or shall resist, or disobey any lawful command, the officer, overseer, or 
guard shall use any means necessary to defend himself, or to enforce the 
observance of discipline, or to secure the person of the offender, and to prevent 
an escape. 

(b) Amisdemeanor prisoner classified and treated as a convicted felon as the 
result of a consecutive felony sentence or sentences, or a convicted felon placed 
in the custody of the Secretary of Correction pending the outcome of an appeal, 
or a defendant charged with a felony or felonies and placed in the custody of 
the Secretary of Correction pending trial, shall be considered as a convicted 
felon in the custody of the Secretary of Correction against whom any means 
reasonably necessary, including deadly force, may be used to prevent an 
escape. (1933, ‘c..172; s..27; 1975, c. 230.) 
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Legal Periodicals. — For note on use of 


deadly force in preventing escape of fleeing 
minor felon, see 34 N.C.L. Rev. 122 (1955). 
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CASE NOTES 


Constitutional Liability. — While simple 
reasonableness governs Official forcible encoun- 
ters with “free citizens,” a vastly different stan- 
dard governs use of force against convicted 
prisoners. The prohibition in U.S. Const., 
Amend. VIII against cruel and unusual punish- 
ment requires liability for the unnecessary and 
wanton infliction of pain. Morrison v. Martin, 
755 F. Supp. 683 (E.D.N.C. 1990), aff'd, 917 
F.2d 1302 (4th Cir. 1990). 

This section specifically permits the use 
of force to enforce lawful orders by prison 
officials. The deference due to prison adminis- 
trators in the establishment of policies reason- 
ably related to legitimate governmental objec- 
tives is well established. Morrison v. Martin, 
755 F. Supp. 683 (E.D.N.C. 1990), aff'd, 917 
F.2d 1302 (4th Cir. 1990). 

The use of force against prisoners may 
be appropriate, depending upon the exist- 
ence of certain factors: (1) The need for force; 
(2) the amount of force needed in relation to the 


amount used; (3) the extent of injury inflicted; 
and (4) whether the force arose out of good faith 
efforts to maintain discipline as opposed to the 
malicious infliction of harm. Stokes v. Galyan, 
618 F. Supp. 1483 (W.D.N.C. 1985). 

Correctional officers can be held an- 
swerable at law only for obduracy and 
wantonness, not merely because lesser mea- 
sures might have sufficed or where ordinary 
errors of judgment occurred. Morrison v. Mar- 
tin, 755 F. Supp. 683 (E.D.N.C. 1990), aff’d, 917 
F.2d 1302 (4th Cir. 1990). 

Administrator Dictates Policy. — As long 
as prison authorities are rationally pursuing a 
legitimate penological objective, the adminis- 
trator has the last word as to relevant prison 
policy. Morrison v. Martin, 755 F. Supp. 683 
(E.D.N.C. 1990), aff’d, 917 F.2d 1302 (4th Cir. 
1990). 

Stated in Bailey v. Turner, 736 F.2d 963 (4th 
Cir. 1984). 


§ 148-46.1. Inflicting or assisting in infliction of self injury 
to prisoner resulting in incapacity to perform 


assigned duties. 


Any person serving a sentence or sentences within the State prison system 
who, during the term of such imprisonment, willfully and intentionally inflicts 
upon himself any injury resulting in a permanent or temporary incapacity to 
perform work or duties assigned to him by the State Department of Correction, 
or any prisoner who aids or abets any other prisoner in the commission of such 
offense, shall be punished as a Class H felon. (1959, c. 1197; 1967, c. 996, s. 13; 
Pope oun. »* 1979, 2nd Sess... c. 1316, s. 47; 1981, c..63, s..1; c.. 179, s. 14; 
1998, c. 539, s. 1823; 1994, Ex. Sess., c. 24, s. 14(c); 1997-443, s. 19.25(v).) 


Cross References. — As to procedure for 
treatment of self-inflicted injuries upon prison- 
ers where consent is refused, see § 148-46.2. 


CASE NOTES 


Cited in State v. Faircloth, 297 N.C. 100, 253 
S.E.2d 890 (1979). 


§ 148-46.2. Procedure when consent is refused by pris- 
oner., 

When the Secretary of Correction finds as a fact that the injury to any 

prisoner was willfully and intentionally self-inflicted and that an operation or 


treatment is necessary for the preservation or restoration of the health of the 
prisoner and that the prisoner is competent to act for himself or herself; and 
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that attempts have been made to obtain consent for the proposed operation or 
treatment but such consent was refused, and the findings have been reduced 
to writing and entered into the prisoner’s records as a permanent part thereof, 
then the chief medical officer of the prison hospital or prison institution shall 
be authorized to give or withhold, on behalf of the prisoner, consent to the 
operation or treatment. 

In all cases coming under the provisions of this Article [section], the medical 
staff of the hospital or institution shall keep a careful and complete medical 
record of the treatment and surgical procedures undertaken. The record shall 
be signed by the chief medical officer of the hospital or institution and the 
surgeon performing any surgery. Any treatment of self-inflicted injuries shall 
also be subject to the provisions of G.S. 90-21.13 and 90-21.14. (1959, c. 1196; 
1967, c. 996, s. 15; 1969, c. 982; 1973, c. 1262, s. 10; 1981, c. 307, ss. 4-7, 9.) 


should probably now be to § 90-21.16. Session 
§ 130-191.1. It was amended and transferred Laws 2001-230, s. 1(b), recodified former sub- 
to its present position by Session Laws 1981,c. section (al) of § 90-21.14 as present § 90- 
307, s. 9. 21,16. 

The reference in this section to § 90-21.14 


Editor’s Note. — This section was formerly 


§ 148-47. Disposition of child born of female prisoner. 


Any child born of a female prisoner while she is in custody shall as soon as 
practicable be surrendered to the director of social services of the county 
wherein the child was born upon a proper order of the domestic relations court 
or juvenile court of said county affecting the custody of said child. When it 
appears to be for the best interest of the child, the court may place custody 
beyond the geographical bounds of Wake County: Provided, however, that all 
subsequent proceedings and: orders affecting custody of said child shall be 
within the jurisdiction of the proper court of the county where the infant is 
residing at the time such proceeding is commenced or such order is sought: 
Provided, further, that nothing in this section shall affect the right of the 
mother to consent to the adoption of her child nor shall the right of the mother 
to place her child with the legal father or other suitable relative be affected by 
the provisions of this section. (1933, c. 172, s. 28; 1955, c. 1027; 1961, c. 186; 
1969, c. 982.) 


§ 148-48. Parole powers of Parole Commission unaffected. 


Nothing in this Chapter shall be construed to limit or restrict the power of 
the Parole Commission to parole prisoners under such conditions as it may 
impose or prevent the reimprisonment of such prisoners upon violation of the 
conditions of such parole, as now provided by law. (19383, c. 172, s. 29; 1955, c. 
86779. 8 1973%e 126255 410:) 


CASE NOTES 


Erroneous Reference to Statute Under 
Which Defendant Committed Held Not 
Prejudicial. — It was not prejudicial to the 
defendant where, in the judgment and commit- 
ment as it appeared in the record, the statute 


under which the defendant was convicted was 
erroneously referred to as “G.S. 148.48” instead 
of § 148-45. State v. Cobb, 9 N.C. App. 51, 175 
S.E.2d 381 (1970). 
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§ 148-49. Prison indebtedness not assumed by Board of 


Transportation. 


The Board of Transportation shall not assume or pay off any part of the 
deficit of the State prison existing on March 22, 1933. (1933, c. 172, s. 33; 1973, 


Geol hy S.4) 


ARTICLE 3A. 


Facilities and Programs for Youthful Offenders. 


§§ 148-49.1 through 148-49.9: 
Bord. 


Cross References. — For present provi- 
sions relating to facilities and programs for 
youthful offenders, see § 148-49.10 et seq. 

Editor’s Note. — Session Laws 1977, c. 732, 
s. 6, provided: “All commitments to the Depart- 
ment of Correction under G.S. 148-49.3 shall be 


Repealed by Session Laws 1977, c. 732, 


treated as commitments under G.S. 148-12(b).” 
Section 148-12(b) was repealed by Session 
Laws 1977, c. 711, s.°33. 

Section 148-49.3 was also repealed by Ses- 
sion Laws 1977, c. 711, s. 33, effective July 1, 
1978. 


ARTICLE 3B. 
Facilities and Programs for Youthful Offenders. 


§§ 148-49.10 through 148-49.16: Repealed by Session Laws 1993, c. 
538, s. 34. 


Editor’s Note. — This Article was Article 3A 
of this Chapter as rewritten by Session Laws 
1977, c. 732, s. 2, and recodified. 


ARTICLE 4. 


Paroles. 


§§ 148-50 through 148-51: Repealed by Session Laws 1955, c. 867, s. 
13; 


§ 148-51.1: Repealed by Session Laws 1985, c. 226, s. 9. 


§ 148-52: Repealed by Session Laws 1973, c. 1262, s. 10. 


Cross References. — As to transfer of the 
functions of the Board of Paroles to the Depart- 
ment of Correction, see § 143B-262. 
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§ 148-52.1. Prohibited political activities of member of 
Post-Release Supervision and Parole Commis- 
sion. 


No member of the Post-Release Supervision and Parole Commission shall be 
permitted to use his position to influence elections or the political action of any 
person, serve*as a member of the campaign committee of any political party, 
interfere with or participate in the preparation for any election or the conduct 
thereof at the polling place, or be in any manner concerned in the demanding, 
soliciting or receiving of any assessments, subscriptions or contributions, 
whether voluntary or involuntary, to any political party. Any Post-Release 
Supervision and Parole Commission member who shall violate any of the 
provisions of this section shall be subject to dismissal from office. (1953, c. 17, 
s. 4; 1973, c. 1262, s. 10; 1981, c. 260; 1993, c. 538, s. 44; 1994, Ex. Sess., c. 24, 
s. 14(b).) 


Laws 1973, c. 1262, s. 10. The functions of the 
Department of Social Rehabilitation and Con- 


State Government Reorganization. — 
The Board of Paroles was transferred to the 


Department of Social Rehabilitation and Con- 
trol by former § 143A-168, enacted by Session 
Laws 1971, c. 864, and repealed by Session 


trol have been transferred to the Department of 
Correction. See § 143B-262. 


CASE NOTES 


Basis of Article. — Sections 148-6, 148-26 
and 148-33.1, as well as provisions with refer- 
ence to paroles contained in this Article, are 
predicated upon the idea that the ability as well 
as the disposition of released prisoners to en- 
gage in honest employment and become law- 


abiding members of society is calculated to 
serve the best interests of the State and of its 
citizens. Pharr v. Garibaldi, 252 N.C. 803, 115 
S.E.2d 18 (1960). 

Cited in Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 


OPINIONS OF ATTORNEY GENERAL 


Campaigning for Office of Sheriff. — A 
person employed by the State as a probation 
and parole officer may file notice of candidacy 
and campaign for election to the office of sheriff 
assuming that no federal funds are involved 


er’s employment and, thus, that proscriptions 
contained in the federal Hatch Act do not apply. 
See opinion of Attorney General to Sheriff 
Ralph L. Thomas, Carteret County, 55 N.C.A.G. 
35 (1985). 


with respect to the probation and parole offic- 


§ 148-53. Investigators and investigations of cases of pris- 
oners. 


For the purpose of investigating the cases of prisoners, the Department of 
Correction is hereby authorized and empowered to appoint an adequate staff of 
competent investigators, particularly qualified for such work, with such 
reasonable clerical assistance as may be required, who shall, under the rules 
and regulations duly adopted by the Post-Release Supervision and Parole 
Commission, investigate all cases designated by it, investigate cases of 
prisoners eligible for post-release supervision, and otherwise aid the Commis- 
sion in passing upon the question of the parole and post-release supervision of 
prisoners, to the end that every prisoner in the custodial care of the State may 
receive full, fair, and just consideration. (1935, c. 414, s. 3; 1955, c. 867, s. 2; 
1973,.c. 1262,'8. 10; 1977, ¢. 704.6..3) ca 11, s. 30; 1977, 2nd Sess: ce 1147 aa 
32; 1993, c. 538, s. 45; 1994, Ex. Sess., c. 24, s. 14(b).) 
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Editor’s Note. — Session Laws 1977, c. 711, its provisions without regard to when a defen- 
s. 39, as amended by Session Laws 1977, 2nd ___ dant’s guilt was established or when judgment 
Sess., c, 1147, s. 32, effective July 1, 1978, was entered against him, except that the pro- 
provided: “This act shall become effective July visions of this act regarding parole shall not 
1, 1978, and applies to all matters addressed by _ apply to persons sentenced before July 1, 1978.” 


§ 148-54. Parole and post-release supervision supervisors 
provided for; duties. 


The Department of Correction is hereby authorized to appoint a sufficient 
number of competent parole and post-release supervision supervisors, who 
shall be particularly qualified for and adapted for the work required of them, 
and who shall under the direction of the Department of Correction, and under 
regulations prescribed by the Department of Correction after consultation with 
the Commission, exercise supervision and authority over paroled prisoners 
and persons on post-release supervision, assist paroled prisoners and persons 
on post-release supervision, and those who are to be paroled or released for 
post-release supervision in finding and retaining self-supporting employment, 
and to promote rehabilitation work with paroled and post-release supervised 
prisoners, to the end that they may become law-abiding citizens. The super- 
visors shall also, under the direction of the Department of Correction, 
maintain frequent contact with paroled and post-release supervised prisoners 
and find out whether or not they are observing the conditions of their paroles 
or post-release supervision, and assist them in every possible way toward 
compliance with the conditions, and they shall perform such other duties in 
connection with paroled prisoners as the Department of Correction may 
require. The number of supervisors may be increased by the Department of 
Correction as and when the number of paroled and post-release supervised 
prisoners to be supervised requires or justifies such increase. (1935, c. 414, s. 
4- 1955, c. 867, s. 11; 1973, c. 1262, s. 10; 1977, c. 704, s. 4; 1993, c. 538, s. 46; 
1994, Ex. Sess., c. 24, s. 14(b).) 


§ 148-54.1: Repealed by Session Laws 1955, c. 867, s. 13. 
§ 148-55: Repealed by Session Laws 1973, c. 1262, s. 10. 


§ 148-56. Assistance in supervision of parolees or post- 
release supervisees and preparation of case 
histories. 


Upon request by the Post-Release Supervision and Parole Commission, the 
county directors of social services shall assist in the supervision of parolees and 
shall prepare and submit to the Post-Release Supervision and Parole Commis- 
sion case histories or other information in connection with any case under 
consideration for parole or some form of executive clemency. (1935, c. 414, s. 6; 
1955, c. 867, s. 9; 1961, c. 186; 1969, c. 982; 1973, c. 1262, s. 10; 19938, c. 538, 
s. 47; 1994, Ex. Sess., c. 24, s. 14(b).) 


§ 148-57. Rules and regulations for parole consideration. 


The Post-Release Supervision and Parole Commission is hereby authorized 
and empowered to set up and establish rules and regulations in accordance 
with which prisoners eligible for parole consideration may have their cases 
reviewed and by which such proceedings may be initiated and considered. That 
the rules and regulations shall include but not be limited to, a plan whereby 
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the Post-Release Supervision and Parole Commission may determine parole 
eligibility, and, when eligibility is so approved, provide for parole of a prisoner 
to a plan approved by the Secretary of the Department of Correction. (1935, c. 
414. s. 7; 1955, c. 867, s. 4; 1973, c. 1262, s. 10; 1977, c. 704, s. 2; 1993, c. 538, 
s. 48; 1994, Ex. Sess., c. 24, s. 14(b).) 


Editor’s Note. — This section was amended has been set out in the form above at the 


by Session Laws 1993, c. 538, s. 48, in the coded 
bill drafting format provided by § 120-20.1. It 


direction of the Revisor of Statutes. 


CASE NOTES 


Honor-Grade Status, Work-Release Priv- 
ilege and Parole as Discretionary Acts of 
Clemency. — Honor-grade status, work-re- 
lease privilege, and parole are discretionary 
acts of grace or clemency extended by the State 
as a reward for good behavior, conferring no 


but procedures of constitutional dimension are 
not appropriate in subsequent determinations 
of rewards for good behavior while serving a 
validly imposed sentence of confinement. Goble 
v. Bounds, 13 N.C. App. 579, 186 S.E.2d 638, 
aff'd, 281 N.C. 307, 188 S.E.2d 347 (1972). 


vested rights upon the convicted person. An 
accused person must be given full constitu- 
tional protection before and during his trial, 


Quoted in Glenn v. Johnson, 761 F.2d 192 
(4th Cir. 1985). 


§ 148-57.1. Restitution as a condition of parole or post- 
release supervision. 


(a) Repealed by Session Laws 1985, c. 474, s. 5. 

(b) As a rehabilitative measure, the Post-Release Supervision and Parole 
Commission is authorized to require a prisoner to whom parole or post-release 
supervision is granted to make restitution or reparation to an aggrieved party 
as a condition of parole or post-release supervision when the sentencing court 
recommends that restitution or reparation to an aggrieved party be made a 
condition of any parole or post-release supervision granted the defendant. 
When imposing restitution as a condition and setting up a payment schedule 
for the restitution, the Post-Release Supervision and Parole Commission shall 
take into consideration the resources of the defendant, including all real and 
personal property owned by the defendant and the income derived from such 
property, his ability to earn, and his obligation to support dependents. The 
Post-Release Supervision and Parole Commission shall not be bound by such 
recommendation, but if it elects not to implement the recommendation, it shall 
state in writing the reasons therefor, and shall forward the same to the 
sentencing court. 

(c) When an active sentence is imposed, the court shall consider whether, as 
a rehabilitative measure, it should recommend to the Post-Release Supervision 
and Parole Commission that restitution or reparation by the defendant be 
made a condition of any parole or post-release supervision granted the 
defendant. If the court determines that restitution or reparation should not be 
recommended, it shall so indicate on the commitment. If, however, the court 
determines that restitution or reparation should be recommended, the court 
shall make its recommendation a part of the order committing the defendant 
to custody. The recommendation shall be in accordance with the applicable 
provisions of Article 81C of Chapter 15A of the General Statutes.The Admin- 
istrative Office of the Courts shall prepare and distribute forms which provide 
ample space to make restitution or reparation recommendations incident to 
commitments, which forms shall be conveniently structured to enable the 
sentencing court to make its recommendation. 

If the offense is one in which there is evidence of physical, mental or sexual 
abuse of a minor, the court may order, as a condition of parole or post-release 
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supervision, that the defendant pay the cost of any rehabilitative treatment for 
the minor. 

(d) The Post-Release Supervision and Parole Commission shall establish 
rules and regulations to implement this section, which shall include adequate 
notice to the prisoner that the payment of restitution or reparation by the 
prisoner is being considered as a condition of any parole or post-release 
supervision granted the prisoner, and opportunity for the prisoner to be heard. 
Such rules and regulations shall also provide additional methods whereby 
facts may be obtained to supplement the recommendation of the sentencing 
court. (1977, c. 614, s. 8; 1977, 2nd Sess., c. 1147, s. 36; 1985, c. 474, s. 5; 1987, 
c. 397, s. 4; c. 598, s. 4; 1993, c. 538, .s. 49; 1994, Ex. Sess., c. 24, s. 14(b); 


1998-212, s. 19.4(h).) 


Legal Periodicals. — For article on plea 
bargaining statutes and practices in North 
Carolina, see 59 N.C.L. Rev. 477 (1981). 


CASE NOTES 


Constitutionality. — Since the decision to 
impose restitution or reparation is discretion- 
ary with the trial court, the Secretary and the 
Parole Commission, and since indigency could 
be considered in making that decision, § 148- 
33.2(c) and subsection (c) of this section are not 
unconstitutional as a denial of equal protection 
discriminating against indigent defendants. 
State v. Lambert, 40 N.C. App. 418, 252 S.E.2d 
855 (1979). 

The requirement that a defendant pay resti- 
tution under § 148-33.2(c) or subsection (c) of 
this section as a condition of obtaining work- 
release or parole is not inherently unconstitu- 
tional. Whether the restitution requirement is 
unconstitutional as applied to a particular de- 
fendant may only be determined by considering 
the defendant’s financial status and other rele- 
vant circumstances at the time when the resti- 
tution must be paid, that is, at the time he 
becomes eligible for parole or work-release 
privileges. State v. Parton, 303 N.C. 55, 277 
S.E.2d 410 (1981), overruled on other grounds, 
State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 
(1985). 

A requirement that a defendant pay restitu- 
tion as a condition of parole or work release is 
not inherently unconstitutional. State  v. 
Arnette, 67 N.C. App. 194, 312 S.E.2d 547 
(1984). 

The constitutionality of a reparation re- 
quirement may only be considered if and 
when restitution is ordered. State v. Arnette, 67 
N.C. App. 194, 312 S.E.2d 547 (1984); State v. 
Wilson, 340 N.C. 720, 459 S.E.2d 192 (1995). 

The constitutionality of a reparation require- 
ment may only be determined by considering 
defendant’s financial status at the time when 
restitution may be paid. State v. Arnette, 67 
N.C. App. 194, 312 S.E.2d 547 (1984). 

There is no statutory requirement for a sen- 


tencing judge to inquire into a defendant’s 
ability to pay restitution when the judge merely 
recommends restitution as a condition of parole 
or work release. State v. Arnette, 67 N.C. App. 
194, 312 S.E.2d 547 (1984). 

Constitutionality of Requiring Repay- 
ment of Attorneys’ Fees. — The interlocking 
statutes and court decisions that regulate 
North Carolina’s ability to recover the costs of 
court-appointed counsel meet constitutional re- 
quirements. The indigent defendant’s funda- 
mental right to counsel is preserved under the 
system; he is given ample opportunity to chal- 
lenge the decision to require repayment at all 
critical stages; and he is protected against 
heightened civil or criminal penalties based 
solely on his inability to pay. Alexander v. 
Johnson, 742 F.2d 117 (4th Cir. 1984). 

Though far from a paragon of clarity and 
detail as a complete program, the North Caro- 
lina statutes relating to the repayment of attor- 
neys’ fees by restitution embody all the re- 
quired features of a constitutionally acceptable 
approach. The indigent defendant’s fundamen- 
tal right to counsel is preserved under the 
North Carolina statute and no preconditions 
are placed on the exercise of that right beyond 
a reasonable and minimally intrusive proce- 
dure designed to establish the fact of indigency. 
Alexander v. Johnson, 742 F.2d 117 (4th Cir. 
1984). 

Like its civil recoupment statute, North 
Carolina’s procedures for imposing the reim- 
bursement of court-appointed counsel fees as a 
condition of parole are narrowly drawn to avoid 
unfairness and_ discriminatory _ effects. 
Alexander v. Johnson, 742 F.2d 117 (4th Cir. 
1984). 

Claim of parolee under 42 U.S.C. § 1983 
that North Carolina had placed an uncon- 
stitutional restraint on her freedom by con- 
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ditioning her parole upon repayment of attor- 
neys’ fees would be dismissed for failure to 
exhaust state remedies. Alexander v. Johnson, 
742 F.2d 117 (4th Cir. 1984), 

Amount of Restitution Must Be Sup- 
ported by Evidence. — The amount of resti- 
tution recommended by the trial court must be 
supported by evidence adduced at trial or at 
sentencing. State v. Wilson, 340 N.C. 720, 459 
S.E.2d 192 (1995). 

The decision to recommend restitution 
or reparation is discretionary, and the trial 
court is not required to impose such,a condition. 
State v. Lambert, 40 N.C. App. 418, 252 S.E.2d 
855 (1979). 

Parole Commission, etc., Not Bound by 
Recommendation of Restitution. — Neither 
the Parole Commission nor the Department of 
Correction is bound by the judge’s recommen- 
dation of restitution as a condition of parole or 
work release. State v. Arnette, 67 N.C. App. 
194, 312 S.E.2d 547 (1984). 

Restitution Cannot Be Imposed with Ac- 
tive Prison Sentence. — When a court im- 
poses an active sentence, it may recommend 
restitution as a condition of work-release, as a 
condition of post-release supervision and pa- 
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role, or as a condition of probation, but it may 
not require the defendant to make restitution 
while serving an active sentence. State v. 
Hughes, 136 N.C. App. 92, 524 S.E.2d 63 
(1999). 

Law Enforcement Agencies Not Victims 
for Restitution Purposes. — While North 
Carolina statutes authorize the imposition of a 
condition, upon parole eligibility, of restitution 
to victims of crime who have suffered economic 
loss as a result of that crime, law enforcement 
agencies are not within the class of such vic- 
tims. Evans v. Garrison, 657 F.2d 64 (4th Cir. 
1981). | 

State as “Aggrieved Party”. — Although 
the North Carolina Supreme Court has never 
definitively decided the issue, there is persua- 
sive authority in North Carolina law support- 
ing the State’s right to claim the status of an 
“aggrieved party” for the expenses associated 
with providing court-appointed counsel. 
Alexander v. Johnson, 742 F.2d 117 (4th Cir. 
1984). 

Quoted in State v. McNeill, 54 N.C. App. 
454, 283 S.E.2d 565 (1981). 

Cited in State v. Ray, 125 N.C. App. 721, 482 
S.E.2d 755 (1997). 


8§ 148-58, 148-58.1: Repealed by Session Laws 1977, c. 711, s. 33. 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provided: “All statutes which refer to 
sections repealed or amended by the act shall 
be deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provided: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 
sentenced before July 1, 1978.” 


§ 148-59. Duties of clerks of superior courts as to commit- 
ments; statements filed with Department of 


Correction. 


The several clerks of the superior courts shall attach to the commitment of 


each prisoner sentenced in such courts a statement furnishing such informa- 
tion as the Post-Release Supervision and Parole Commission shail by regula- 
tions prescribe, which information shall contain, among other things, the 
following: 

(1) The court in which the prisoner was tried; 

(2) The name of the prisoner and of all codefendants; 

(3) The date or session when the prisoner was tried; ; 

(4) The offense with which the prisoner was charged and the offense for 

which convicted; 

(5) The judgment of the court and the date of the beginning of the 
sentence; 
(6) The name and address of the presiding judge; 
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(7) The name and address of the prosecuting solicitor; 
(8) The name and address of private prosecuting attorney, if any; 
(9) The name and address of the arresting officer; 
(10) All available information of the previous criminal record of the 
prisoner; and 
(11) For all Class G or more serious felonies, the names and addresses of 
the following persons, where the presiding judge makes a finding of 
such facts: 
a. Any victims of the offense for which the prisoner was convicted; 
b. The parent or legal guardian of any minor victims of the offense for 
which the prisoner was convicted; and 
c. The next of kin of any homicide victims of the offense for which the 
prisoner was convicted. 

The prison authorities receiving the prisoner for the beginning of the service 
of sentence shall detach from the commitment the statement furnishing such 
information and forward it to the Department of Correction, together with any 
additional information in the possession of such prison authorities relating to 
the previous criminal record of such prisoner, and the information thus 
furnished shall constitute the foundation and file of the prisoner’s case. Forms 
for furnishing the information required by this section shall, upon request, be 
furnished to the said clerks by the State Department of Correction without 
charee. (1950,.c. 414,'s. 9; 1953,.¢. 17, s. 2;,1955, c. 867, s..12; 1957, c.. 349, s. 
T2196 1, c, 996, 8. 13; 1973, c. 108, s. 90; c. 1262, s.10;.1993, c. 538, s. 50; 1994, 


Peeoeee oc 12, §. 2:.c. 24, 8. 14(b).) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 12, ss. 1, 2 made identical 
amendments to this section in the coded bill 
drafting format provided by § 120-20.1, by 


amending the version of this section appearing 
in the 1993 supplement and the version appear- 
ing in the 1987 replacement chapter. 


CASE NOTES 


File to Contain Names and Addresses of 
Sworn Officials. — The file must contain the 
name and address of the judge, the investigat- 
ing officer, and the State’s prosecutor. These 
sworn officials know more of the background of 
the case than the record discloses. Hence, these 


§ 148-60: Repealed by Session Laws 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provided: “All statutes which refer to 
sections repealed or amended by the act shall 
be deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provided: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 


officers may be consulted on matters in addition 
to that which the record discloses. Goble v. 
Bounds, 281 N.C. 307, 188 S.E.2d 347 (1972). 

Applied in State v. Cooper, 275 N.C. 283, 167 
S.E.2d 266 (1969). 


1979 Aen Ales. 33: 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 
sentenced before July 1, 1978.” 
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§ 148-60.1. Allowances for paroled prisoner and prisoner 
on post-release supervision. 


Upon the release of any prisoner upon parole or post-release supervision, the 
superintendent or warden of the institution shall provide the prisoner with 
suitable clothing and, if needed, an amount of money sufficient to purchase 
transportation to the place within the State where the prisoner is to reside. 
The Post-Release Supervision and Parole Commission may, in its discretion, 
provide that the prisoner shall upon his release on parole or post-release 
supervision receive a sum of money of at least forty-five dollars ($45.00). (1953, 
c. 17, s. 8; 1973, c. 1262, s. 10; 1987 (Reg. Sess., 1988), c. 1086, s. 120(b); 1993, 
c. 538, s. 51; 1994, Ex. Sess., c. 24, s. 14(b).) 


§§ 148-60.2 through 148-62: Repealed by Session Laws 1977, c. 711, s. 
33: 


Editor’s Note. — Session Laws 1977, c. 711, 
s. 34, provided: “All statutes which refer to 
sections repealed or amended by the act shall 
be deemed, insofar as possible, to refer to those 
provisions of this act which accomplish the 
same or an equivalent purpose.” 

Session Laws 1977, c. 711, s. 35, provided: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 
sentenced before July 1, 1978.” 


§ 148-62.1. Entitlement of indigent parolee and post-re- 
lease supervisee to counsel, in discretion of 
Post-Release Supervision and Parole Commis- 
sion. 


Any parolee or post-release supervisee who is an indigent under the terms of 
G.S. 7A-450(a) may be determined entitled, in the discretion of the Post- 
Release Supervision and Parole Commission, to the services of counsel at State 
expense at a parole revocation hearing at which either: 

(1) The parolee or post-release supervisee claims not to have committed 
the alleged violation of the parole or post-release supervision condi- 
tions; or 

(2) The parolee or post-release supervisee claims there are substantial 
reasons which justified or mitigated the violation and make revoca- 
tion inappropriate, even if the violation is a matter of public record or 
is uncontested, and that the reasons are complex or otherwise difficult 
to develop or present; or 

(3) The parolee or post-release supervisee is incapable of speaking effec- 
tively for himself; 

and where the Commission feels, on a case by case basis, that such appoint- 
ment in accordance with either (1), (2) or (8) above is necessary for fundamen- 
tal fairness. 

If the parolee or post-release supervisee is determined to be indigent and 
entitled to services of counsel, counsel shall be appointed in accordance with 
rules adopted by the Office of Indigent Defense Services. (1973, c. 1116, s. 2; 
1993, c. 538, s. 52; 1994, Ex. Sess., c. 24, s. 14(b); 2000-144, s. 45.) 
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Cross References. — For the Indigent De- Legal Periodicals. — For article on proba- 
fense Services Act, see Chapter 7A, Subchapter tion and parole revocation procedures and re- 


IX, Article 39B, § 7A-498 et seq. lated issues, see 13 Wake Forest L. Rev. 5 
Effect of Amendments. — Session Laws (1977). 

2000-144, s. 45, effective July 1, 2001, added 

the last paragraph. 


§ 148-63. Arrest powers of police officers. 


Any officer who is authorized to make arrests of fugitives from justice shall 
have full authority and power to arrest any parolee whose parole has been 
revoked or any post-release supervisee who has been revoked. (1935, c. 414, s. 
13; 1993, c. 538, s. 538; 1994, Ex. Sess., c. 24, s. 14(b).) 


§ 148-64. Cooperation of prison and parole officials and 
employees. | 


The officials and employees of the Department of Correction and. the 
Post-Release Supervision and Parole Commission shall at all times cooperate 
with and furnish each other such information and assistance as will promote 
the purposes of this Chapter and the purposes for which these agencies were 
established. The Commission shall have free access to all prisoners. (1935, c. 
414, s. 14; 1955, c. 867, s. 7; 1967, c. 996, ss. 11, 15; 1973, c. 1262, s. 10; 19938, 
c. 538, s. 54; 1994, Ex. Sess., c. 24, s. 14(b).) 


CASE NOTES 


Quoted in Goble v. Bounds, 281 N.C. 307, 
188 S.E.2d 347 (1972). 


§ 148-65: Repealed by Session Laws 1955, c. 867, s. 13. 


ARTICLE 4A. 


Out-of-State Parolee Supervision. 


§ 148-65.1. Governor to execute compact; form of compact. 


(a) The Governor of this State is hereby authorized and directed to execute 
a compact on behalf of the State of North Carolina with any of the United 
States legally joining therein in the form substantially as follows: 

A compact entered into by and among the contracting states, signatories 
hereto, with the consent of the Congress of the United States of America, 
granted by an act entitled “An Act granting the consent of Congress to any two 
or more states to enter into agreements or compacts for cooperative effort and 
mutual assistance in the prevention of crime and for other purposes.” 

The contracting states solemnly agree: 

(1) That it shall be competent for the duly constituted judicial and 
administrative authorities of a state party to this compact (herein 
called “sending state”), to permit any person convicted of an offense 
within such state and placed on probation or released on parole to 
reside in any other state party to this compact (herein called “receiv- 
ing state”), while on probation or parole, if 
a. Such person is in fact a resident or has his family residing within 

the receiving state and can obtain employment there; 


693 


§148-65.1 ; CH. 148. STATE PRISON SYSTEM §148-65.1 


b. Though not a resident of the receiving state and not having his 
family residing there, the receiving state consents to such person 
being sent there. 

Before granting such permission, opportunity shall be granted 
to the receiving state to investigate the home and prospective 
employment of such person. 

A resident of the receiving state, within the meaning of this 
section, is one who has been an actual inhabitant of such state 
continuously for more than one year prior to his coming to the 
sending state and has not resided within the sending state more 
than six continuous months immediately preceding the commis- 
sion of the offense for which he has been convicted. 

(2) That each receiving state will assume the duties of visitation of and 
supervision over probationers or parolees of any sending state and in 
the exercise of those duties will be governed by the same standards 
that prevail for its own probationers and parolees. 

(3) That duly accredited officers of a sending state may at all times enter 
a receiving state and there apprehend and retake any person on 
probation or parole. For that purpose no formalities will be required 
other than establishing the authority of the officer and the identity of 
the person to be retaken. All legal requirements to obtain extradition 
of fugitives from justice are hereby expressly waived on the part of 
states party hereto, as to such persons. The decision of the sending 
state to retake a person on probation or parole shall be conclusive 
upon and not reviewable within the receiving state; provided, how- 
ever, that if at the time when a state seeks to retake a probationer or 
parolee there should be pending against him within the receiving 
state any criminal charge, or he should be suspected of having 
committed within such state a criminal offense, he shall not be 
retaken without the consent of the receiving state until discharged 
from prosecution or from imprisonment for such offense. 

(4) That the duly accredited officers of the sending state will be permitted 
to transport prisoners being retaken through any and all states 
parties to this compact, without interference. 

(5) That the governor of each state may designate an officer who, acting 
jointly with like officers of other contracting states, if and when 
appointed, shall promulgate such rules and regulations as may be 
deemed necessary to more effectively carry out the terms of this 
compact. 

(6) That this compact shall become operative immediately upon its 
execution by any state as between it and any other state or states so 
executing. When executed it shall have the full force and effect of law 
within such state, the form of execution to be in accordance with the 
laws of the executing state. 

(7) That this compact shall continue in force and remain binding upon 
each executing state until renounced by it. The duties and obligations 
hereunder of a renouncing state shall continue as to parolees or 
probationers residing therein at the time of withdrawal until retaken 
or finally discharged by the sending state. Renunciation of this 
compact shall be by the same authority which executed it, by sending 
six months’ notice in writing of its intention to withdraw from the 
compact to the other state party hereto. 

(b) Persons supervised in this State pursuant to this compact shall pay the 
supervision fee specified in G.S. 15A-1374(c). The fee shall be paid to the clerk 
of court in the county in which the person initially receives supervision 
services in this State. (1951, c. 1137, s. 1; 1985 (Reg. Sess., 1986), c. 859, s. 4.) 
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State Government Reorganization. — Social Rehabilitation and Control have been 

The administration of parolee supervision com- transferred to the Department of Correction. 
pacts was transferred to the Department of See § 143B-262. 
Social Rehabilitation and Control by former § Legal Periodicals. — For article on proba- 
143A-170, enacted by Session Laws 1971, c. tion and parole revocation procedures and re- 
864, and repealed by Session Laws 19738, c. lated issues, see 13 Wake Forest L. Rev. 5 
1262, s. 10. The functions of the Department of (1977). 


CASE NOTES 


Phrase “at all times” in subdivision _ state, and to hold the hearing in the sending 
(a)(3) of this section clearly implies aright of state. State v. Coleman, 64 N.C. App. 384, 307 
the sending state to retake the probationer S.E.2d 207 (1983). 
prior to a revocation hearing in the receiving 


§ 148-65.1A. Interstate parole and probation hearing pro- 
| | cedures. 


(a) Where supervision of a parolee or probationer is being administered 
pursuant to the Interstate Compact for the Supervision of Parolees and 
Probationers, the appropriate judicial or administrative authorities in this 
State shall notify the Compact Administrator of the sending state whenever, in 
their view, consideration should be given to retaking or reincarceration for a 
parole or probation violation. Prior to the giving of any such notification, a 
hearing shall be held in accordance with this section within a reasonable time, 
unless such hearing is waived by the parolee or probationer. The appropriate 
officer or officers of this State shall as soon as practicable, following termina- 
tion of any such hearing, report to the sending state, furnish a copy of the 
hearing record, and make recommendations regarding the disposition to be 
made of the parolee or probationer by the sending state. Pending any 
proceeding pursuant to this section, the appropriate officers of this State may 
take custody of and detain the parolee or probationer involved for a period not 
to exceed 15 days prior to the hearing and, if it appears to the hearing officer 
or officers that retaking or reincarceration is likely to follow, for such 
reasonable period after the hearing or waiver as may be necessary to arrange 
for the retaking or reincarceration. 

(b) Any hearing pursuant to this section may be before the Administrator of 
the Interstate Compact for the Supervision of Parolees and Probationers, a 
deputy of such Administrator, or any other person appointed by the Adminis- 
trator, or any person authorized pursuant to the laws of this State to hear cases 
of alleged parole or probation violation, except that no hearing officer shall be 
the person making the allegation of violation. 

(c) With respect to any hearing pursuant to this section, the parolee or 
probationer: 

(1) Shall have reasonable notice in writing of the nature and content of 
the allegations to be made, including notice that its purpose is to 
determine whether there is probable cause to believe that he has 

committed a violation that may lead to a revocation of parole or 
probation. 

_(2) Shall be permitted to advise with any persons whose assistance he 

| reasonably desires, prior to the hearing. 

(3) Shall have the right to confront and examine any persons who have 
made allegations against him, unless the hearing officer determines 
that such confrontation would present a substantial present or 
subsequent danger of harm to such person or persons. 

(4) May admit, deny or explain the violation alleged and may present 
proof, including affidavits and other evidence, in support of his 
contentions. A record of the proceedings shall be made and preserved. 
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(d) In any case of alleged parole or probation violation by a person being 
supervised in another state pursuant to the Interstate Compact for the 
Supervision of Parolees and Probationers, any appropriate judicial or admin- 
istrative officer or agency in another state is authorized to hold a hearing on 
the alleged violation. Upon receipt of the record of a parole or probation 
violation hearing held in another state pursuant to a statute substantially 
similar to this section, such record shall have the same standing and effect as 
though the proceeding of which it is a record was had before the appropriate 
officer or officers in this State, and any recommendations contained in or 
accompanying the record shall be fully considered by the appropriate officer or 
officers of this State in making disposition of the matter. (1973, c. 1352.) 


Legal Periodicals. — For article on proba- lated issues, see 13 Wake Forest L. Rev. 5 
tion and parole revocation procedures and re- (1977). 


CASE NOTES 


Applied in State v. Coleman, 64 N.C. App. 
384, 307 S.E.2d 207 (1983). 


§ 148-65.2. Title of Article. 


This Article may be cited as the “Uniform Act for Out-of-State Parolee 
Supervision.” (1951, c. 1137, s. 2.) 


§ 148-65.3. North Carolina sentence to be served in an- 
other jurisdiction. 


The Post-Release Supervision and Parole Commission, with the concurrence 
of the Secretary of Correction, may direct that the balance of any sentence 
imposed by the courts of this State shall be served concurrently with a 
sentence or sentences in another state or federal institution, and may effect a 
transfer of custody of such individual to the other jurisdiction for such purpose. 
In the event the individual’s sentence liability in the other jurisdiction 
terminates prior to the expiration of his North Carolina sentence, the individ- 
ual shall be either paroled (if eligible) or returned to the prison department of 
this State, in the discretion of the Post-Release Supervision and Parole 
eRe. (1975, c..450, s. 2; 1993; c. 538,.s. 55; 1994, Ex: Sess.,.¢.224..8: 


ARTICLE 5. 


Farming Out Convicts. 


§ 148-66. Cities and towns and Department of Agriculture 
and Consumer Services may contract for 
prison labor. 


The corporate authorities of any city or town may contract in writing with 
the State Department of Correction for the employment of convicts upon the 
highways or streets of such city or town, and such contracts when so exercised 
shall be valid and enforceable against such city or town, and the Attorney 
General may prosecute an action in the Superior Court of Wake County in the 
name of the State for their enforcement. 

The Department of Agriculture and Consumer Services is hereby authorized 
and empowered to contract, in writing, with the State Department of Correc- 


696 


$148-67 ART. 5. FARMING OUT CONVICTS $148-69 


tion for the employment and use of convicts under its supervision to be worked 
on the State test farms and/or State experimental stations. (1881, c. 127, s. 1; 
Code, s. 3449; Rev., s. 5410; C.S., s. 7758; 1925, c. 163; 1931, c. 145, s. 35; 1933, 
Codi2; SMlSP1945."cr G0b"'s) 171957, 6: 349) 5. 10--1967-c1.996,-s..13; 19863. 
226, s. 10(1); 1997-261, s. 106.) 


Legal Periodicals. — For comment on the 
19438 amendment, see 21 N.C.L. Rev. 333 
(1948). 
CASE NOTES 


Cited in Watson v. City of Durham, 207 N.C. 
624, 178 S.E. 218 (1935). 


§ 148-67. Hiring to cities and towns and State Department 
of Agriculture and Consumer Services. 


The State Department of Correction shall in their discretion, upon applica- 
tion to them, hire to the corporate authorities of any city or town for the 
purposes specified in G.S. 148-66, such convicts as are mentally and physically 
capable of performing the work or labor contemplated and are not at the time 
of such application hired or otherwise engaged in labor under the direction of 
the Department; but the convicts so hired for services shall be fed, clothed and 
quartered while so employed by the Department. 

Upon application to it, it shall be the duty of the State Department of 
Correction, in its discretion, to hire to the Department of Agriculture and 
Consumer Services for the purposes of working on the State test farms and/or 
State experimental stations, such convicts as may be mentally and physically 
capable of performing the work or labor contemplated; but the convicts so hired 
for services under this paragraph shall be fed, clothed and quartered while so 
employed by the State Department of Correction. (1881, c. 127, s. 2; Code, s. 
Mp nevewissp411: C.S.,.s..7759; 1925,.¢c. 163;,1931,,c..145, s..35;.1933, ¢,172, 
Sil 694540. 605, s2 2; 1957, ec. 349, s. 10; 1967, c. 996, s. 13; 1985,.c.,226, s: 
10(2); 1997-261, s. 107.) 


§ 148-68. Payment of contract price; interest; enforcement 
of contracts. 


The corporate authorities of any city or town so hiring convicts shall pay into 
the treasury of the State for the labor of any convict so hired such sum or sums 
of money at such time or times as may be agreed upon in the contract of hire; 
and if any such city or town fails to pay the State money due for such hiring, 
the same shall bear interest from the time it is due until paid at the rate of six 
percent (6%) per annum; and an action to recover the same may be instituted 
by the Attorney General in the name of the State in the courts of Wake County. 
Mostec. 127.54, Codes. 54) 1. Rev., §. 0412°C'5..s. 776021925, c. 163, 1901. 
c, 145; 8.35.) 


§ 148-69. Agents; levy of taxes; payment of costs and ex- 
penses. 


The corporate authorities of any city or town so hiring convicts may appoint 
and remove at will all such necessary agents to superintend the construction 
or improvement of such highways and streets as they may deem proper, or to 
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pay the costs and expenses incident to such hiring may levy taxes and raise — 
money as in other respects. (1881, c. 127, s. 4; Code, s. 3452; Rev., s. 5413; C. 
opeeicveen Tile Ibe SS As pereniis | ops ie WS eo Bena id ashore 


§ 148-70. Management and care of inmates; prison indus- 
tries; disposition of products of inmate labor. 


The State Department of Correction in all contracts for labor shall provide 
for feeding and clothing the inmates and shall maintain, control and guard the 
quarters in which the inmates live during the time of the contracts; and the 
Department shall provide for the guarding and working of such inmates under 
its sole supervision and control. The Department may make such contracts for 
the hire of the inmates confined in the State prison as may in its discretion be 
proper. In accordance with the provisions of Article 11 of Chapter 66 of the 
General Statutes, the Department may use the labor of inmates confined in the 
State prison in work on farms and manufacturing, either within or without the 
State prison. The Department may dispose of the products of the labor of the 
inmates, either in farming or in manufacturing or in other industry at the 
State Prison System to any public institution owned, managed, or controlled by 
the State, or to any county, city or town in this State, or to any federal, state, 
or local public institution in any other state of the union. Provided however, no 
manufacturing or other industry shall be established, supervised or controlled: 
by the Department unless specifically approved by the Governor pursuant to 
G.S. 66-58(f). ~ | 

All departments, institutions and agencies of this State which are supported 
in whole or in part by the State shall give preference to Department of 
Correction products in purchasing articles, products, and commodities which 
these departments, institutions, and agencies require and which are manufac- 
tured or produced within the State prison system and offered for sale to them 
by the Department of Correction, and no article or commodity available from 
the Department of Correction shall be purchased by any such State depart- 
ment, institution, or agency from any other source unless the prison product 
does not meet the standard specifications and the reasonable requirements of 
the department, institution, or agency as determined by the Secretary of 
Administration, or the requisition cannot be complied with because of an 
insufficient supply of the articles or commodities required. The provisions of 
Article 3 of Chapter 143 of the General Statutes respecting contracting for the 
purchase of all supplies, materials and equipment required by the State 
government or any of its departments, institutions or agencies under compet- 
itive bidding shall not apply to articles or commodities available from the 
Department of Correction, but the Department of Correction shall be required 
to keep the price of such articles or commodities substantially in accord with 
that paid by governmental agencies for similar articles and commodities of 
equivalent quality as determined by the Secretary by reference to competitive 
bidding as required by law. 

In addition, the Secretary of Correction may lease one or more buildings or 
portions of buildings on the grounds of any State correctional institution or 
location under Department of Correction control, together with the real estate 
needed for reasonable access to such buildings, for a term not to exceed 20 
years, to a private corporation for the purpose of establishing and operating a 
factory for the manufacture and processing of products or any other commer- 
cial enterprise deemed by the Secretary to provide employment opportunities 
for inmates in meaningful jobs for wages. A lease entered into pursuant to this 
section may include provisions for the remodeling or construction of buildings. 
Each lease shall be approved by the Governor and Council of State and may be 
entered into only after consultation with the Joint Legislative Commission on 
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Governmental Operations. Each lease negotiated and concluded pursuant to 
this section shall include and shall be valid only so long as the lessee adheres 
to the following provisions: 

(1) All persons employed in the factory or other commercial enterprise 
operated in or on the leased property, except the lessee’s supervisory 
employee and necessary training personnel, shall be inmates who are 
approved for such employment by the Secretary or his designee. 

(2) The factory or other commercial enterprise operated in or on the 
leased property shall observe at all times such practices and proce- 
dures regarding security as the lease may specify or as the Secretary 
may stipulate. 

(3) The factory or other commercial enterprise operated on the leased 
property shall be deemed a private enterprise and subject to all the 
laws and lawfully adopted rules of this State governing the operation 
of similar business enterprises elsewhere, except that the provisions 
of G.S. 66-58 shall not apply to the industries or products of such 
private enterprise. 

The Secretary shall adopt rules for the administration and management of 
personnel policies for prisoner workers including wages, working hours, and 
conditions of employment. 

Except as prohibited by applicable provisions of the United States Code, 
inmates of correctional institutions of this State may be employed in the 
manufacture and processing of products and services for introduction into 
interstate commerce, so long as they are paid no less than the prevailing 
minimum wage. (1917, c. 286, s. 2; 1919, c. 80, s. 1; C.S., s. 7762; 1925, c. 163; 
193170.145, 8:35; 1933067172, 6..18::1957;¢) 349; 5) 10;-1959, ¢) 170; s.'2;1967; 
CragGseaie1975>c, 730; si 1}-1983, c. 717, s. 14; 1985; c. 118; ¢. 226, s. 11;.1991 
(Reg. Sess., 1992), c. 902, s. 2.) 


ARTICLE 5A. 
Prison Labor for Farm Work. 


§§ 148-70.1 through 148-70.7: Repealed by Session Laws 1957, c. 349, 
s. 11. 


ARTICLE 6. 


Reformatory. 
§§ 148-71 through 148-73: Repealed by Session Laws 1947, c. 262, s. 3. 


ARTICLE 7. 


Records, Statistics, Research and Planning. 


§ 148-74. Records Section. 


Case records and related materials compiled for the use of the Secretary of 
Correction and the Parole Commission shall be maintained in a single central 
file system designed to minimize duplication and maximize effective use of 
such records and materials. When an individual is committed to the State 
prison system after a period on probation, the probation files on that individual 
shall be made a part of the combined files used by the Department of 
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Correction and the Parole Commission. The administration of the Records 
Section shall be under the control and direction of the Secretary of Correction. 
(1925; c. 228, 6. 1; 1953, c..55, ss. 2, 4; 1967, c. 996,'s.:12; 1973).¢5 1262; sx 10; 
1985, c. 226, s. 12.) 


CASE NOTES 


Access to Prison Records Limited to 
Named Parties. — Prison records are confi- 
dential and only named parties have access to 
them. Goble v. Bounds, 13 N.C. App. 579, 186 
S.E.2d 638, aff’d, 281 N.C. 307, 188 S.E.2d 347 
(1972); Paine v. Baker, 595 F.2d 197 (4th Cir. 
1979), cert. denied, 444 U.S. 925, 100S. Ct. 263, 
62 L. Ed. 2d 181 (1979). 

Prison Records Not Subject to Inspec- 
tion by Public or Inmates. — Prison records 
are confidential and are not subject to inspec- 
tion by the public or by the inmate involved. 
Goble v. Bounds, 18 N.C. App. 579, 186 S.E.2d 
638, aff’d, 281 N.C. 307, 188 S.E.2d 347 (1972); 
Paine v. Baker, 595 F.2d 197 (4th Cir. 1979), 
cert. denied, 444 U.S. 925, 100 S. Ct. 263, 62 L. 
Ed. 2d 181 (1979). 

A State prisoner does not have a consti- 


tutional right of access to his prison file. 
Paine v. Baker, 595 F.2d 197 (4th Cir. 1979), 
cert. denied, 444 U.S. 925, 100 S. Ct. 263, 62 L. 
Ed. 2d 181 (1979). 

However, in certain limited circum- 
stances a claim of constitutional magni- 
tude is raised where a prisoner alleges (1) 
that information is in his file, (2) that the 
information is false, and (3) that it is relied on 
to a constitutionally significant degree. But see 
Shabazz v. Keating, 1999 OK 26, 977 P.2d 1089 
(1999), questioning the present day viability of 
this opinion in light of later 4th circuit juris- 
prudence. Paine v. Baker, 595 F.2d 197 (4th Cir. 
1979), cert. denied, 444 U.S. 925, 100S. Ct. 263, 
62 L. Ed. 2d 181 (1979). 

Cited in Chapman v. State, 4 N.C. App. 4388, 
166 S.E.2d 873 (1969). 


§ 148-75: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-76. Duties of Records Section. 


The Records Section shall maintain the combined case records and receive 
and collect fingerprints, photographs, and other information to assist in 
locating, identifying, and keeping records of criminals. The information 
collected shall be classified, compared, and made available to law-enforcement 
agencies, courts, correctional agencies, or other officials requiring criminal 
identification, crime statistics, and other information respecting crimes and 
criminals. (1925, c. 228, s. 3; 1953, c. 55, s. 4; 1967, c. 996, s. 12.) 


CASE NOTES 


Access to Prison Records Limited to 
Named Parties. — Prison records are confi- 
dential and only named parties have access to 
them. Goble v. Bounds, 13 N.C. App. 579, 186 
S.E.2d 638, aff’d, 281 N.C. 307, 188 S.E.2d 347 
(1972); Paine v. Baker, 595 F.2d 197 (4th Cir. 
1979), cert. denied, 444 U.S. 925, 100S. Ct. 263, 
62 L. Ed. 2d 181 (1979). 

Prison Records Not Subject to Inspec- 
tion by Public or Inmates. — Prison records 
are confidential and are not subject to inspec- 
tion by the public or by the inmate involved. 
Goble v. Bounds, 138 N.C. App. 579, 186 S.E.2d 
638, aff’d, 281 N.C. 307, 188 S.E.2d 347 (1972); 
Paine v. Baker, 595 F.2d 197 (4th Cir. 1979), 
cert. denied, 444 U.S. 925, 100 S. Ct. 263, 62 L. 
Ed. 2d 181 (1979). 

However, in certain limited circum- 
stances a claim of constitutional magni- 


tude is raised where a prisoner alleges (1) 
that information is in his file, (2) that the 
information is false, and (3) that it is relied on 
to a constitutionally significant degree. But see 
Shabazz v. Keating, 1999 OK 26, 977 P.2d 1089 
(1999), questioning the present day viability of 
this opinion in light of later 4th circuit juris- 
prudence. Paine v. Baker, 595 F.2d 197 (4th Cir. 
1979), cert. denied, 444 U.S. 925, 100S. Ct. 263, 
62 L. Ed. 2d 181 (1979). 

Iilustrative Cases. — Defendant was not 
prejudiced by the State’s subpoenaing and ob- 
taining, pursuant to this section, all of his 
confidential prison records and disclosing those 
records during cross-examination of witnesses. 
State v. Cummings, 352 N.C. 600, 536 S.E.2d 
36 (2000), cert denied, — U.S. —, 121 S. Ct. 
1660, 149 L. Ed. 2d 641 (2001). 
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§ 148-77. Statistics, research, and planning. 


In order to facilitate regular improvement in the structure, administration, 
and programs of the Department of Correction, there shall be established 
within the Department organizational units responsible for statistics, re- 
search, and planning. The Department of Correction may cooperate with and 
seek the cooperation of public and private agencies, institutions, officials, and 
individuals in the development and conduct of programs to compile and 
analyze statistics and to conduct research in criminology and correction. (1925, 
Gr 2G;, so.4;'1967,-c: 996, s,» 12.) 


§ 148-78. Reports. 


The Secretary of Correction may prepare and release reports on the work of 
the Department of Correction, including statistics and other data, accounts of 
research, and recommendations for legislation. (1925, c. 228, s. 5; 1953, c. 55, 
s. 4: 1967, c. 996, s. 12; 1973, c. 1262, s. 10.) 


§ 148-79: Repealed by Session Laws 1965, c. 1049, s. 2. 


Cross References. — For present provi- Investigation to provide criminal information, 
sions relating to the duty of the State Bureauof see § 114-19. 


§ 148-80. Seal of Records Section; certification of records. 


A seal shall be provided to be affixed to any paper, record, copy or form or 
true copy of any of the same in the files or records of the Records Section, and 
when so certified under seal by the duly appointed custodian, such record or 
copy shall be admitted as evidence in any court of the State. (1925, c. 228, s. 7; 
Mp Seto 1844 bd 967, Ci:996,.S..120) 


§ 148-81: Repealed by Session Laws 1965, c. 1049, s. 2. 


ARTICLE 8. 


Compensation to Persons Erroneously Convicted of Felonies. 


§ 148-82. Provision for compensation. 


Any person who, having been convicted of a felony and having been 
imprisoned therefor in a State prison of this State, and who was thereafter or 
who shall hereafter be granted a pardon of innocence by the Governor upon the 
grounds that the crime with which the person was charged either was not 
committed at all or was not committed by that person, may as hereinafter 
provided present by petition a claim against the State for the pecuniary loss 
sustained by the person through his or her erroneous conviction and impris- 
onment, provided the petition is presented within five years of the granting of 
the pardon. (1947, c. 465, s. 1; 1997-388, s. 1.) 


Editor’s Note. — Session Laws 1997-443, s. year limitation set forth in G.S. 148-82, as 
7.2(b), rewrites Session Laws 1997-388, s.5 to rewritten by s. 1, the petition of a person who 
provide in part that notwithstanding the five has received a pardon of innocence prior to July 
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1, 1995, may be presented at any time prior to 
July 1, 1998, and this act shall apply to that 
petition, regardless of any prior claims for com- 
pensation filed and settled or otherwise re- 
solved. If the petitioner has received compensa- 
tion pursuant to a prior claim, the Industrial 
Commission shall consider the amount of the 
award received by the petitioner and may de- 
duct that amount, plus interest, from the date 
the award was made, from an award granted 
pursuant to this act. 


CH. 148. STATE PRISON SYSTEM 


§148-84 


Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Legal Periodicals. — For brief comment on 
this Article, see 25 N.C.L. Rev. 403 (1947). 


§ 148-83. Form, requisites and contents of petition; nature 
of hearing. 


Such petition shall be addressed to the Industrial Commission, and must 
include a full statement of the facts upon which the claim is based, verified in 
the manner provided for verifying complaints in civil actions, and it may be 
supported by affidavits substantiating such claim. Upon its presentation the 
Industrial Commission shall fix a time and a place for a hearing, and shall mail 
notice to the claimant, and shall notify the Attorney General, at least 15 days 
before the time fixed therefor. (1947, c. 465, s. 2; 1963, c. 1174, s. 4; 19783, c. 


1262, s. 10; 1997-388, s. 2.) 


Editor’s Note. — Session Laws 1997-443, s. 
7.2(b), rewrites Session Laws 1997-388, s. 5 to 
provide in part that notwithstanding the five 
year limitation set forth in G.S. 148-82, as 
rewritten by s. 1, the petition of a person who 
has received a pardon of innocence prior to July 
1, 1995, may be presented at any time prior to 
July 1, 1998, and this act shall apply to that 
petition, regardless of any prior claims for com- 
pensation filed and settled or otherwise re- 
solved. If the petitioner has received compensa- 
tion pursuant to a prior claim, the Industrial 


Commission shall consider the amount of the 
award received by the petitioner and may de- 
duct that amount, plus interest, from the date 
the award was made, from an award granted 
pursuant to this act. 

Session Laws 1997-4438, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 


§ 148-84. Evidence; action by Industrial Commission; pay- 
ment and amount of compensation. 


At the hearing the claimant may introduce evidence in the form of affidavits 
or testimony to support the claim, and the Attorney General may introduce 
counter affidavits or testimony in refutation. If the Industrial Commission 
finds from the evidence that the claimant received a pardon of innocence for 
the reason that the crime was not committed at all, or was not committed by 
the claimant, and that the claimant was imprisoned and has been vindicated 
in connection with the alleged offense for which he or she was imprisoned, the 
Industrial Commission shall award to the claimant an amount equal to twenty 
thousand dollars ($20,000) for each year or the pro rata amount for the portion 
of each year of the imprisonment actually served, including any time spent 
awaiting trial, but in no event shall the compensation exceed a total amount of 
five hundred thousand dollars ($500,000). The Director of the Budget shall pay 
the amount of the award to the claimant out of the Contingency and 
Emergency Fund, or out of any other available State funds. The Industrial 
Commission shall give written notice of its decision to all parties concerned. 
The determination of the Industrial Commission shall be subject to judicial 
review upon appeal of the claimant or the State according to the provisions and 
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ART. 11. INMATE GRIEVANCE COMMISSION 


§148-118 


procedures set forth in Article 31 of Chapter 143 of the General Statutes. 
(104 7,,G. 400, Ss: 0; 1960, c. 1174,°8. 45219 7B ec «L262, 45641.05)1997-388ncues: 


2001- 424, s. 25.12(a). ) 


Editor’s Note. — Session Laws 1997-443, s. 
7.2(b), rewrites Session Laws 1997-388, s. 5 to 
provide in part that notwithstanding the five 
year limitation set forth in G.S. 148-82, as 
rewritten by s. 1, the petition of a person who 
has received a pardon of innocence prior to July 
1, 1995, may be presented at any time prior to 
July 1, 1998, and this act shall apply to that 
petition, regardless of any prior claims for com- 
pensation filed and settled or otherwise re- 
solved. If the petitioner has received compensa- 
tion pursuant to a prior claim, the Industrial 
Commission shall consider the amount of the 
award received by the petitioner and may de- 
duct that amount, plus interest, from the date 
the award was made, from an award granted 
pursuant to this act. 

Session Laws 1997-443, s. 35.2, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1997-99 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1997-99 fiscal biennium.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 


Session Laws 36.5. is' “a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-424, s, 25.12(a), effective September 26, 
2001, and applicable to persons granted a par- 
don of innocence on or after January 1, 2001, 
combined the second and former fourth sen- 
tences into the present second sentence, delet- 
ing “determine the amount the claimant is 
entitled to be paid for the claimant’s pecuniary 
loss and shall enter an award for that amount. 
The Director of the Budget shall pay the 
amount of the award to the claimant out of the 
Contingency and Emergency Fund, or out of 
any other available State funds. The Industrial 
Commission shall” following “the Industrial 
Commission shall” near the middle of the 
present second sentence, and in that sentence 
substituted “twenty thousand dollars 
($20,000)” for “ten thousand dollars ($10,000),” 
inserted “including any time spent awaiting 
trial,” and substituted “five hundred thousand 
dollars ($500,000)” for “one hundred fifty thou- 
sand dollars ($150,000)”; and added the present 
third sentence. 


2001-424,  s. 


ARTICLE 9. 


Prison Advisory Council. 


§§ 148-85 through 148-88: Repealed by Session Laws 1957, c. 349, s. 


i. 


ARTICLE 10. 


Interstate Agreement on Detainers. 


§§ 148-89 through 148-95: Transferred to §§ 15A-761 to 15A-767 by 
Session Laws 1973, c. 1286, s. 22, as amended by Session Laws 


 ASTS SC. O73: 


§§ 148-96 through 148-100: Reserved for future codification purposes. 
ARTICLE 11. 


Inmate Grievance Commission. 


$8 148-101 through 148-118: Repealed by Session Laws 1987, c. 746, 


Sak 
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Cross References. — As to corrections ad- 
ministrative remedy procedure, see now § 148- 
118.1 et seq. 


ARTICLE 11A. 


Corrections Administrative Remedy Procedure. 


§ 148-118.1. Authority. 


The Department of Correction shall adopt an Administrative Remedy 
Procedure in compliance with 42 U.S.C. 1997, the “Civil Rights of Institution- 
alized Persons Act”. The Administrative Remedy Procedure and any amend- 
ments or changes thereto shall be adopted only after prior consultation with 
the Grievance Resolution Board. (1987, c. 746, s. 2.) 


§ 148-118.2. Effect. 


(a) Upon approval of the Administrative Remedy Procedure by a federal 
court as authorized and required by 42 U.S.C. 1997(e)(a), and the implemen- 
tation of the procedure, this procedure shall constitute the administrative 
remedies available to a prisoner for the purpose of preserving any cause of 
action under the purview of the Administrative Remedy Procedure, which a 
prisoner may claim to have against the State of North Carolina, the Depart- 
ment of Correction, or its employees. 

(b) No State court shall entertain a prisoner’s grievance or complaint which 
falls under the purview of the Administrative Remedy Procedure unless and 
until the prisoner shall have exhausted the remedies as provided in said 
procedure. If the prisoner has failed to pursue administrative remedies 
through this procedure, any petition or complaint he files shall be stayed for 90 
days to allow the prisoner to file a grievance and for completion of the 
procedure. If at the end of 90 days the prisoner has failed to timely file his 
grievance, then the petition or complaint shall be dismissed. Provided, how- 
ever, that the court can waive the exhaustion requirement if it finds such 
waiver to be in the interest of justice. (1987, c. 746, s. 2.) 


§ 148-118.3. Publication of procedure. 


The Administrative Remedy Procedure shall be published in the North 
Carolina Register. (1987, c. 746, s. 2.) 


§ 148-118.4. Definitions. 


For purposes of this Article, “prisoner” shall refer to all prisoners in the 
physical custody of the Department of Correction. (1987, c. 746, s. 2.) 


§ 148-118.5. Records confidentiality. 


All reports, investigations, and like supporting documents prepared by the 
Department for purposes of responding to the prisoner’s request for an 
administrative remedy shall be deemed to be confidential. All formal written 
responses to the prisoner’s request shall be furnished to the prisoner as a 
matter of course as required by the procedure. The Grievance Resolution Board 
shall have access to all relevant records developed by the Department of 
Correction. (1987, c. 746, s. 2.) 
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§ 148-118.6. Grievance Resolution Board. 


The Grievance Resolution Board is established as a separate agency within 
the Department of Correction. It shall consist of five members appointed by the 
Governor to serve four-year terms. Of the members so appointed, three shall be 
attorneys selected from a list of 10 persons recommended by the Council of the 
North Carolina State Bar. The remaining two members shall be persons of 
knowledge and experience in one or more fields under the jurisdiction of the 
Secretary of Correction. In the event a vacancy occurs on the Board prior to the 
expiration of a member’s term, the Governor shall appoint a new Board 
member to serve the unexpired term. If the vacancy occurs in one of the 
positions designated for an attorney, the Governor shall select another attor- 
ney from a list of five persons recommended by the Council of the North 
Carolina State Bar. The Board shall perform those functions assigned to it by 
the Governor and shall review the grievance procedure. The Grievance 
Resolution Board shall meet not less then quarterly to review summaries of 
grievances. All members of the Inmate Grievance Commission, appointed by 
the Governor pursuant to G.S. 148-101, may complete their terms as members 
of the Board. Each member of the Board shall receive per diem and travel 
expenses as authorized for members of State commissions and boards under 
G.S. 138-5. (1987, c. 746, s. 2.) 


Editor’s Note. — Section 148-101, referred 
to in the next to the last sentence, was repealed 
by Session Laws 1987, c. 746, s. 1. 


§ 148-118.7. Removal of members. 


The Governor may remove any member of the Grievance Resolution Board 
for one or more of the following reasons: 

(1) Conviction of a crime involving moral turpitude or of any criminal 
offense the effect of which is to prevent or interfere with the perfor- 
mance of Board duties. 

(2) Failure to regularly attend meetings of the Board. 

(3) Failure to carry out duties assigned by the Board or its chairman. 

(4) Acceptance of another office or the conduct of other business conflict- 
ing with or tending to conflict with the performance of Board duties. 

(5) Any other ground that, under law, necessitates or justifies the removal 
of a State employee. (1987, c. 746, s. 2.) 


§ 148-118.8. Appointment, salary, and authority of Execu- 
tive Director and inmate grievance examiners. 


(a) The Grievance Resolution Board shall appoint an Executive Director and 
grievance examiners after consultation with the Secretary of Correction. The 
Executive Director shall manage the staff and perform such other functions as 
are assigned to him by the Grievance Resolution Board. The Executive 
Director and the grievance examiners shall serve at the pleasure of the 
Grievance Resolution Board. However, if a grievance examiner is removed 
from his position for other than just cause, he shall have priority for any 
position that becomes available for which he is qualified according to rules 
regulating and defining priority as promulgated by the State Personnel 
Commission. The grievance examiners shall be subject to Article 2 of Chapter 
126 of the North Carolina General Statutes for purposes of salary and leave. 
Support staff, equipment, and facilities for the Board shall be provided by the 
Department of Correction. 
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(b) The inmate grievance examiners shall investigate inmate grievances 
pursuant to the procedures established by the Administrative Remedy Proce- 
dure. Examiners shall attempt to resolve grievances through mediation with 
all parties. Otherwise, the inmate grievance examiners shall either (1) order 
such relief as is appropriate; or (ii) deny the grievance. The decision of the 
grievance examiner shall be binding, unless the Secretary of Correction (i) 
finds that such relief is not appropriate, (ii) gives a written explanation for this 
finding, and (iii) makes an alternative order of relief or denies the grievance. 
(1987, c. 746, s. 2.) 


§ 148-118.9. Investigatory power of the Grievance Resolu- 
tion Board. 


The Secretary of Correction may request that the Grievance Resolution 
Board investigate matters involving broad policy concerns. The Grievance 
Resolution Board may convene a fact-finding hearing to consider the issues 
presented for investigation. A record of testimony presented at such hearing 
shall be maintained by the Board. The Board shall report the findings of its 
investigation to the Secretary within a reasonable time. In no event shall such 
a request on the part of the Secretary result in a delay of the resolution of an 
inmate’s grievance beyond the 90 day period. (1987, c. 746, s. 2.) 


ARTICLE 12. 


Interstate Corrections Compact. 


§ 148-119. Short title. 


This Article shall be known and may be cited as the Interstate Corrections 
Compact. (1979, c. 623.) 


§ 148-120. Governor to execute; form of compact. 


The Governor of North Carolina is hereby authorized and requested to 
execute, on behalf of the State of North Carolina, with any other state or states 
eeeuy joining therein a compact which shall be in form substantially as 
ollows: 
The contracting states solemnly agree that: 
(1) The party states, desiring by common action to fully utilize and 
improve their institutional facilities and provide adequate programs 
for the confinement, treatment and rehabilitation of various types of 
offenders, declare that it is the policy of each of the party states to 
provide such facilities and programs on a basis of cooperation with one 
another, and with the federal government, thereby serving the best 
interest of such offenders and of society and effecting economies in 
capital expenditures and operational costs. The purpose of this 
compact is to provide for the mutual development and execution of 
such programs of cooperation for the confinement, treatment and 
rehabilitation of offenders with the most economical use of human and 
material resources. 
(2) As used in this compact, unless the context clearly requires otherwise: 
a. “State” means a state of the United States; the United States of 
America; a territory or possession of the United States; the 
District of Columbia; the Commonwealth of Puerto Rico. 

b. “Sending state” means a state party to this compact in which 
conviction or court commitment was had. 
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c. “Receiving state” means a state party to this compact to which an 
inmate is sent for confinement other than a state in which 
conviction or court commitment was had. 

d. “Inmate” means a male or female offender who is committed, under 
sentence to or confined in a penal or correctional institution. 

e. “Institution” means any penal or correctional facility, including but 
not limited to a facility for the mentally ill or mentally defective, 
in which inmates as defined in (2)d. above may lawfully be 
confined. 

(3)a. Each party state may make one or more contracts with any one or 
more of the other party states, or with the federal government, for 
the confinement of inmates on behalf of a sending state in 
institutions situated within receiving states. Any such contract 
shall provide for: 

1. Its duration; 

2. Payments to be made to the receiving state or to the federal 
government, by the sending state for inmate maintenance, 
extraordinary medical and dental expenses, and any partic- 
ipation in or receipt by inmates of rehabilitative or correc- 
tional services, facilities, programs or treatment not reason- 
ably included as part of normal maintenance; 

3. Participation in programs of inmate employment, if any; the 
disposition or crediting of any payments received by inmates 
on account thereof; and the crediting of proceeds from or 
disposal of any products resulting therefrom; 

4. Delivery and retaking of inmates; 

5. Such other matters as may be necessary and appropriate to fix 
the obligations, responsibilities and rights of the sending and 
receiving states. 

b. The terms and provisions of this compact shall be a part of any 
contract entered into by the authority of or pursuant thereto and 
nothing in any such contract shall be inconsistent therewith. 

(4)a. Whenever the duly constituted authorities in a state party to this 
compact, and which has entered into a contract pursuant to 
Article III, Subsection (1) [paragraph a. of subdivision (3)] shall 
decide that confinement in, or transfer of an inmate to, an 
institution within the territory of another party state is necessary 
or desirable in order to provide adequate quarters and care or an 
appropriate program of rehabilitation or treatment, said officials 
may direct that the confinement be within an institution within 
the territory of said other party state, the receiving state to act in 
that regard solely as agent for the sending state. 

b. The appropriate officials of any state party to this compact shall 
have access, at all reasonable times, to any institution in which it 
has a contractual right to confine inmates for the purpose of 
inspecting the facilities thereof and visiting such of its inmates as 
may be confined in the institution. 

c. Inmates confined in an institution pursuant to the terms of this 
compact shall at all times be subject to the jurisdiction of the 
sending state and may at any time be removed therefrom for 
transfer to a prison or other institution within the sending state, 
for transfer to another institution in which the sending state may 
have a contractual or other right to confine inmates, for release on 
probation or parole, for discharge, or for any other purpose 
permitted by the laws of the sending state, provided that the 
sending state shall continue to be obligated to such payments as 
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may be required pursuant to the terms of any contract entered 
into under the terms of Article III, Subsection (1) [paragraph a. of 
subdivision (3)]. 

d. Each receiving state shall provide regular reports to each sending 
state on the inmates of that sending state in institutions pursu- 
ant to this compact including a conduct record of each inmate and 
certify said record to the official designated by the sending state, 
in order that each inmate may have official review of his or her 
record in determining and altering the disposition of said inmate 
in accordance with the law which may obtain in the sending state 
and in order that the same may be a source of information for the 
sending state. 

e. All inmates who may be confined in an institution pursuant to the 
provisions of this compact shall be treated in a reasonable and 
humane manner and shall be treated equally with such similar 
inmates of the receiving state as may be confined in the same 
institution. The fact of confinement in a receiving state shall not 
deprive any inmate so confined of any legal rights which said 
inmate would have had if confined in an appropriate institution of 
the sending state. 

f. Any hearing or hearings to which an inmate confined pursuant to 
this compact may be entitled by the laws of the sending state may 
be had before the appropriate authorities of the sending state, or 
of the receiving state if authorized by the sending state. The 
receiving state shall provide adequate facilities for such hearings 
as may be conducted by the appropriate officials of a sending 
state. In the event such hearing or hearings are had before 
officials of the receiving state, the governing law shall be that of 
the sending state and a record of the hearing or hearings as 
prescribed by the sending state shall be made. Said record, 
together with any recommendations of the hearing officials, shall 
be transmitted forthwith to the official or officials before whom 
the hearing would have been had if it had taken place in the 
sending state. In any and all proceedings had pursuant to the 
provisions of this subdivision, the officials of the receiving state 
shall act solely as agents of the sending state and no final 
determination shall be made in any matter except by the appro- 
priate officials of the sending state. 

g. Any inmate confined pursuant to this compact shall be released 
within the territory of the sending state unless the inmate, and 
the sending and receiving states, shall agree upon release in some 
other place. The sending state shall bear the cost of such return 
to its territory. 

h. Any inmate confined pursuant to the terms of this compact shall 
have any and all rights to participate in and derive any benefits 
or incur or be relieved of any obligations or have such obligations 
modified or his status changed on account of any action or 
proceeding in which he could have participated if confined in any 
appropriate institution of the sending state located within such 
state. 

i. The parents, guardian, trustee, or other person or persons entitled 
under the laws of the sending state to act for, advise or otherwise 
function with respect to any inmate shall not be deprived of or 
restricted in his exercise of any power in respect of any inmate 
confined pursuant to the terms of this compact. 

(5)a. Any decision of the sending state in respect to any matter over which 
it retains jurisdiction pursuant to this compact shall be conclu- 
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sive upon and not reviewable within the receiving state, but if at 
the time the sending state seeks to remove an inmate from an 
institution in the receiving state there is pending against the 
inmate within such state any criminal charge or if the inmate is 
formally accused of having committed within such state a crimi- 
nal offense, the inmate shall not be returned without the consent 
of the receiving state until discharge from prosecution or other 
form of proceeding, imprisonment or detention for such offense. 
The duly accredited officers of the sending state shall be permit- 
ted to transport inmates pursuant to this compact through any 
and all states party to this compact without interference. 

b. An inmate who escapes from an institution in which he is confined 
pursuant to this compact shall be deemed a fugitive from the 
sending state and from the state in which the institution is 
situated. In the case of an escape to a jurisdiction other than the 
sending or receiving state, the responsibility for institution of 
extradition or rendition proceedings shall be that of the sending 
state, but nothing contained herein shall be construed to prevent 
or affect the activities of officers and agencies of any jurisdiction 
directed toward the apprehension and return of an escapee. 

(6) Any state party to this compact may accept federal aid for use in 
connection with any institution or program, the use of which is or may 
be affected by this compact or any contract pursuant hereto; and any 
inmate in a receiving state pursuant to this compact may participate 
in any such federally-aided program or activity for which the sending 
and receiving states have made contractual provision, provided that if 
such program or activity is not part of the customary correctional 
regimen, the express consent of the appropriate official of the sending 
state shall be required therefor. 

(7) This compact shall enter into force and become effective and binding 
upon the states so acting when it has been enacted into law by any two 
states. Thereafter, this compact shall enter into force and become 
effective and binding as to any other of said states upon similar action 
by such state. 

(8) This compact shall continue in force and remain binding upon a party 
state until it shall have enacted a statute repealing the same and 
providing for the sending of formal written notice of withdrawal from 
the compact to the appropriate official of all other party states. An 
actual withdrawal shall not take effect until one year after the notice 
provided in said statute has been sent. Such withdrawal shall not 
relieve the withdrawing state from its obligations assumed hereunder 
prior to the effective date of withdrawal. Before effective date of 
withdrawal, a withdrawing state shall remove to its territory, at its 
own expense, such inmates as it may have confined pursuant to the 
provisions of this compact. 

(9) Nothing contained in this compact shall be construed to abrogate or 
impair any agreement or other arrangement which a party state may 
have with a nonparty state for the confinement, rehabilitation or 
treatment of inmates nor to repeal any other laws of a party state 
authorizing the making of cooperative institutional arrangements. 

(10) The provisions of this compact shall be liberally construed and shall 
be severable. If any phrase, clause, sentence or provision of this 
compact is declared to be contrary to the constitution of any partici- 
pating state or of the United States or the applicability thereof to any 
government, agency, person or circumstance is held invalid, the 
validity of the remainder of this compact and the applicability thereof 
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to any government, agency, person or circumstance shall not be 
affected thereby. If this compact shall be held contrary to the consti- 
tution of any state participating therein, the compact shall remain in 
full force and effect as to the remaining states and in full force and 
effect as to the state affected as to all severable matters. (1979, c. 623.) 


§ 148-121. Proceedings to be open; all documents public 
records; exception. 


(a) Except as provided in subsection (c) of this section, at least 30 days 
before a transfer of a North Carolina inmate to another state system pursuant 
to this Article is approved, the Secretary of Correction shall give notice that the 
transfer is being considered. The Secretary shall give notice of the proposed 
transfer by: 

(1) Notifying the district attorney of the district where the prisoner was 
convicted, the judge who presided at the prisoner’s trial, the law- 
enforcement agency that arrested the prisoner, and the victim of the 
prisoner’s crime; 

(2) Posting notice at the courthouse in the county in which the prisoner 
was convicted; and 

(3) Notifying any other person who has made a written request to receive 
notice of a transfer of the prisoner. 

(b) Except as provided in subsection (c) of this section, all written comments 
regarding a transfer are public records under General Statutes Chapter 132. 

(c) If, in the discretion of the Secretary, such notice or disclosure require- 
ments provided for in this section would jeopardize the safety of persons or 
property, the provisions of this section do not apply. (1983, c. 874, s. 1.) 
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Chapter 149. 
State Song and Toast. 


Sec. 
149-1. “The Old North State.” 
149-2. “A Toast” to North Carolina. 


§ 149-1. “The Old North State.” 


The song known as “The Old North State,” as hereinafter written, is adopted 
and declared to be the official song of the State of North Carolina, said song 
being in words as follows: 

“Carolina! Carolina! Heaven’s blessings attend her! 
While we live we will cherish, protect and defend her; 
Though the scorner may sneer at and witlings defame her, 
Our hearts swell with gladness whenever we name her. 
Hurrah! Hurrah! The Old North State forever! 
Hurrah! Hurrah! The good Old North State! 
Though she envies not others their merited glory, 
Say, whose name stands the foremost in Liberty’s story! 
Though too true to herself e’er to crouch to oppression, 
Who can yield to just rule more loyal submission? 
Plain and artless her sons, but whose doors open faster 
At the knock of a stranger, or the tale of disaster? 
How like to the rudeness of their dear native mountains, 
With rich ore in their bosoms and life in their fountains. 
And her daughters, the Queen of the Forest resembling— 
So graceful, so constant, yet to gentlest breath trembling; 
And true lightwood at heart, let the match be applied them, 
How they kindle and flame! Oh! none know but who’ve tried them. 
Then let all who love us, love the land that we live in 
(As happy a region on this side of Heaven), 
Where Plenty and Freedom, Love and Peace smile before us, 
Raise aloud, raise together, the heart-thrilling chorus!” 
POs (eco, Ss, 1.) 


§ 149-2. “A Toast” to North Carolina. 


The song referred to as “A Toast” to North Carolina is hereby adopted and 
declared to be the official toast to the State of North Carolina, said toast being 
in words as follows: 

“Here’s to the land of the long leaf pine, 

The summer land where the sun doth shine, 

Where the weak grow strong and the strong grow great, 
Here’s to ‘Down Home,’ the Old North State! 

“Here’s to the land of the cotton bloom white, 

Where the scuppernong perfumes the breeze at night, 
Where the soft southern moss and jessamine mate, 
"Neath the murmuring pines of the Old North State! 
“Here’s to the land where the galax grows, 

Where the rhododendron’s rosette glows, 

Where soars Mount Mitchell’s summit great, 

In the ‘Land of the Sky,’ in the Old North State! 
“Here’s to the land where maidens are fair, 

Where friends are true and cold hearts rare, 


Ant 
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The near land, the dear land whatever fate, 
The blest land, the best land, the Old North State!” 


(1957, celitte) 
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Chapter 150. 


Uniform Revocation of Licenses. 


§§ 150-1 through 150-34: Repealed by Session Laws 1973, c. 1331, as 
amended by Session Laws 1975, c. 69, s. 4. 


Cross References. — For provisions as to ministrative decisions, see §§ 150B-43 through 
administrative hearings, see §§ 150B-22 150B-52. 
through 150B-42. As to judicial review of ad- 
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Chapter 150A. 


Administrative Procedure Act. 


§8§ 150A-1 through 150A-64: Recodified as §§ 150B-1 to 150B-64, 
effective January 1, 1986. 


Editor’s Note. — This Chapter was rewrit- 
ten by Session Laws 1985, c. 746, s. 1, effective 
January 1, 1986, and has been recodified as 
Chapter 150B. 

Session Laws 1985, c. 746, s. 19 had provided 
that the act would expire January 1, 1992, and 
would not be effective on or after that date, but 
the expiration date was deleted by Session 
Laws 1991, c. 103, ss. 1 and 2 and Session Laws 
1991, c. 689, s. 182. 

Session Laws 1983, c. 923, s. 52 had provided 
for the repeal of Chapter 150A, with the excep- 
tion of §§ 150A-9 and 150A-11 through 150A- 
17, effective July 1, 1985. Session Laws 1985, c. 
504, s. 1 extended the date of the repeal to July 
11, 1985, and Session Laws 1985, c. 684, s. 1 
further extended the date of the repeal to July 
14, 1985. Subsequently, Session Laws 1985, c. 
746, s. 10, effective July 12, 1985, repealed the 
repealing language of Session Laws 1983, c. 
923, s. 52. Thus, the repeal by Session Laws 


1983, c. 923, s. 52 never went into effect. 

Session Laws 1983, c. 883, s. 1, had provided 
for repeal, effective July 1, 1985, of all rules 
adopted under the provisions of Article 2 of 
Chapter 150A which were in effect on January 
1, 1985, unless they were approved by the 1985 
Session of the General Assembly. Session Laws 
1985, c. 504, s. 2 extended the repeal date 
provided for in Session Laws 1983, c. 883 to 
July 11, 1985, and Session Laws 1985, c. 684, s. 
2, further extended this date to July 14, 1985. 
Subsequently, Session Laws 1985, c. 746, s. 11, 
effective July 12, 1985, repealed Session Laws 
1983, c. 883, s. 1. Thus, the repeal of rules by 
Session Laws 1983, c. 883, s. 1 never went into 
effect. 

Former § 150A-10 was repealed by Session 
Laws 19838, c. 641, s. 2, effective January 1, 
1984. Former § 150A-46.1, relating to review 
de novo, was enacted by Session Laws 1983, c. 
919, s. 1. 
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Chapter 150B. 


Administrative Procedure Act. 


Article 1. 


General Provisions. 


Sec. 

150B-1. Policy and scope. 

150B-2. Definitions. 

150B-3. Special provisions on licensing. 
150B-4. Declaratory rulings. 

150B-5 through 150B-8. [Reserved.] 


Article 2. 
Rule Making. 


150B-9 through 150B-16. [Repealed.] 
150B-17. [Recodified.] 


Article 2A. 


Rules. 
Part 1. General Provisions. 


150B-18. 
150B-19. 


Scope and effect. 

Restrictions on what can be adopted 
as a rule. 

Petitioning an agency to adopt a rule. 

Agency must designate rule-making 
coordinator; duties of coordinator. 


150B-20. 
150B-21. 


Part 2. Adoption of Rules. 


150B-21.1. Procedure for adopting a tempo- 
rary rule. 

Procedure for adopting a perma- 
nent rule. 

Effective date of rules. 

Fiscal notes on rules. 

Circumstances when notice and 
rule-making hearing not required. 

Incorporating material in a rule by 
reference. 

Effect of transfer of duties or termi- 
nation of agency on rules. 


150B-21.2. 


150B-21.3. 
150B-21.4. 
150B-21.5. 


150B-21.6. 


150B-21.7. 


Part 3. Review by Commission. 


150B-21.8. Review of rule by Commission. 
150B-21.9. Standards and timetable for review 
by Commission. 


Sec. 


ministrative Procedure Oversight 
Committee. 


Part 4. Publication of Code and Register. 


150B-21.17. 
150B-21.18. 


150B-21.19. 
150B-21.20. 
150B-21.21. 
150B-21.22. 
150B-21.23. 


150B-21.24. 
150B-21.25. 


North Carolina Register. 

North Carolina Administrative 
Code. 

Requirements for including rule 
in Code. 

Codifier’s authority to revise form 
of rules. 

Publication of rules of North Caro- 
lina State Bar, Building Code 
Council, and exempt agencies. 
Effect of inclusion in Code. 

Rule publication manual. 

Free copies of Register and Code. 
Paid copies of Register and Code. 


Part 5. Rules Affecting Local Governments. 


150B-21.26. 


150B-21.27. 


150B-21.28. 


Governor to conduct preliminary 
review of certain administrative 
rules. 

Minimizing the effects of rules on 
local budgets. 

Role of the Office of State Budget 
and Management. 


Article 3. 


Administrative Hearings. 


150B-22. Settlement; contested case. 
150B-23. Commencement; assignment of ad- 


ministrative law judge; hearing 
required; notice; intervention. 


150B-23.1. Mediated settlement conferences. 


150B-24. 
150B-25. 
150B-26. 
150B-27. 
150B-28. 
150B-29. 
150B-30. 
150B-31. 
150B-32. 


Venue of hearing. 

Conduct of hearing; answer. 
Consolidation. 

Subpoena. 

Depositions and discovery. 

Rules of evidence. 

Official notice. 

Stipulations. 

Designation of administrative law 


150B-21.10. 
150B-21.11. 
150B-21.12. 
150B-21.13. 
150B-21.14. 


150B-21.15. 
150B-21.16. 


Commission action on permanent 
rule. 

Procedure when Commission ap- 
proves permanent rule. 
Procedure when Commission ob- 
jects to a permanent rule. 
Procedure when Commission ex- 
tends period for review of perma- 
nent rule. 

Public hearing on a rule. 
[Repealed.] 

Report to Joint Legislative Ad- 


judge. 
Powers of administrative law judge. 
Decision of administrative law judge. 
No ex parte communication; excep- 
tions. 
Final decision. 
Official record. 


Article 3A. 
Other Administrative Hearings. 


150B-38. Scope; hearing 
venue. 


150B-33. 
150B-34. 
150B-35. 


150B-36. 
150B-37. 


required; notice; 
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Sec. Sec. 

150B-39. Depositions; discovery; subpoenas. 150B-47. Records filed with clerk of superior 

150B-40. Conduct of hearing; presiding officer; court; contents of records; costs. 
ex parte communication. 150B-48. Stay of decision. 


150B-41. Evidence; stipulations; official notice. 150B-49. New evidence. 


150B-42. Final agency decision; official record. 4159B-50. Review by superior court without 


Article 4. Jury: 
Pe ; 150B-51. Scope and standard of review. 
Judicial Review. 150B-52. Appeal; stay of court’s decision. 
150B-43. Right to judicial review. 150B-53 through 150B-57. [Reserved.] 
150B-44. Right to judicial intervention when 
decision unreasonably delayed. 
150B-45. Procedure for seeking review; waiver. 
150B-46. Contents of petition; copies served on 
all parties; intervention. 150B-58 through 150B-64. [Repealed.] 


Article 5. 


Publication of Administrative Rules. 


ARTICLE 1. 


General Provisions. 


§ 150B-1. Policy and scope. 


(a) Purpose. — This Chapter establishes a uniform system of administrative 
rule making and adjudicatory procedures for agencies. The procedures ensure 
that the functions of rule making, investigation, advocacy, and adjudication 
are not all performed by the same person in the administrative process. 

(b) Rights. — This Chapter confers procedural rights. 

(c) Full Exemptions. — This Chapter applies to every agency except: 

(1) The North Carolina National Guard in exercising its court-martial 
jurisdiction. 

(2) The Department of Health and Human Services in exercising its 
authority over the Camp Butner reservation granted in Article 6 of 
Chapter 122C of the General Statutes. 

(3) The Utilities Commission. 

(4) The Industrial Commission. 

(5) The Employment Security Commission. 

(d) Exemptions from Rule Making. — Article 2A of this Chapter does not 
apply to the following: 

(1) The Commission. 

(2) Repealed by Session Laws 2000-189, s. 14, effective July 1, 2000. 

(3) Repealed by Session Laws 2001-474, s. 34, effective November 29, 
2001. 

(4) The Department of Revenue, with respect to the notice and hearing 
requirements contained in Part 2 of Article 2A. 

(5) The North Carolina Global TransPark Authority with respect to the 
acquisition, construction, operation, or use, including fees or charges, 
of any portion of a cargo airport complex. 

(6) The Department of Correction, with respect to matters relating solely 
to persons in its custody or under its supervision, including prisoners, 
probationers, and parolees. 

(7) The North Carolina Teachers’ and State Employees’ Comprehensive 
Major Medical Plan in administering the provisions of Parts 2 and 3 
of Article 3 of Chapter 135 of the General Statutes. 

(8) The North Carolina Federal Tax Reform Allocation Committee, with 
respect to the adoption of the annual qualified allocation plan re- 
quired by 26 U.S.C. § 42(m), and any agency designated by the 
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Committee to the extent necessary to administer the annual qualified 
allocation plan. 

(9) The Department of Health and Human Services in adopting new or 
amending existing medical coverage policies under the State Medicaid 
Program. 

(e) Exemptions From Contested Case Provisions. — The contested case 
provisions of this Chapter apply to all agencies and all proceedings not 
expressly exempted from the Chapter. The contested case provisions of this 
Chapter do not apply to the following: 

(1) The Department of Health and Human Services and the Department 
of Environment and Natural Resources in complying with the proce- 
dural safeguards mandated by Section 680 of Part H of Public Law 
99-457 as amended (Education of the Handicapped Act Amendments 
of 1986). 

(2) Repealed by Session Laws 1998, c. 501, s. 29. 

(3), (4) Repealed by Session Laws 2001-474, s. 35, effective November 29, 
2001. 

(5) Hearings required pursuant to the Rehabilitation Act of 1973, (Public 
Law 93-122), as amended and federal regulations promulgated there- 
under. G.S. 150B-51(a) is considered a contested case hearing provi- 
sion that does not apply to these hearings. 

(6) The Department of Revenue. 

(7) The Department of Correction. 

(8) The Department of Transportation, except as provided in G.S. 136-29. 

(9) The Occupational Safety and Health Review Board. 

(10) The North Carolina Global TransPark Authority with respect to the 
acquisition, construction, operation, or use, including fees or charges, 
of any portion of a cargo airport complex. 

(11) Hearings that are provided by the Department of Health and Human 
Services regarding the eligibility and provision of services for eligible 
assaultive and violent children, as defined in G.S. 122C-3(13a), shall 
be conducted pursuant to the provisions outlined in G.S. 122C, Article 
So ATL. 1. 

(12) The North Carolina Teachers’ and State Employees’ Comprehensive 
Major Medical Plan with respect to disputes involving the perfor- 
mance, terms, or conditions of a contract between the Plan and an 
entity under contract with the Plan. 

(13) The Teachers’ and State Employees’ Comprehensive Major Medical 
Plan with respect to determinations by the Executive Administrator 
and Board of Trustees, the Plan’s designated utilization review 
organization, or a self-funded health maintenance organization under 
contract with the Plan that an admission, availability of care, contin- 
ued stay, or other health care service has been reviewed and, based 
upon the information provided, does not meet the Plan’s requirements 
for medical necessity, appropriateness, health care setting, or level of 
care or effectiveness, and the requested service is therefore denied, 

_ reduced, or terminated. 

(f) (Effective until December 31, 2006) Exemption for the University of 
North Carolina. — Except as provided in G.S. 143-135.3, no Article in this 
Chapter except Article 4 applies to The University of North Carolina. 

(f) (Effective December 31, 2006) Exemption from All But Judicial 
Review. — No Article in this Chapter except Artilce 4 applies to The University 
OmNorth Carolina:(d973B.0 1331 isis 1975s cus OOK: TL; sos Ca T245isi Lite: 
TAZ Ss 42 1981 cr 61461221983; ¢) 147,82; cr 927 58r 1385/1985; c. 746; ‘ss. 1; 
19; 1987, 'c. 112, 8. 2; c. 335, s. 2; c. 536, s. 1; c. 847, s. 2; c. 850, s. 20; 1987 (Reg. 
pess., 1988), c/1082, s. 14:°c. 1111;’s)9; 1989; c: 76, 8°295'c. 1685's"333'c.373, 
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§ 150B-1(f) is set out twice. See notes. 


s. 2; c. 538, s. 1; c. 751, s. 7(44); 1989 (Reg: Sess., 1990), c. 1004, s. 36; 1991, c. 
103, s. 1;¢c. 418, s. 2; c. 477, s. 1; c. 749, ss. 9, 10; 1991 (Reg. Sess., 1992), c. 1030, 
s. 46; 1993, c. 501, s. 29; 1993 (Reg. Sess., 1994), c. 777, ss. 4G), 4(k); 1995, c. 
2AQs Si Ae H5O 7s) 80 27-8 Gm} 21997235,0s) 231997227 8si9: 91 1997-4125 sa8; 
1997- 443, ss. 11A. 110, 11A. 119(a); 2.000- 189, s. 14; 2001- 192, s. 1; 2001- 999, S. 
1; 2001- 395, s. 6(c); 2001- 424. ss. 6.20(b), 21. 20(c); 2001-446, s. 5a) 2001- 4714, 


SS. oes 35; 2001- 496, s, 8(¢).) 


Subsecti@n (f) Set Out Twice. — The first 
version of subsection (f) set out above is effec- 
tive until December 31, 2006. The second ver- 
sion of subséction (f) set out above is effective 
December 31, 2006. - 

Editor’s Note. — ‘This Chapter is former 
Chapter 150A, as rewritten by Session Laws 
1985, c. 746, s. 1, effective January 1, 1986, and 
recodified. Where appropriate, the historical 
citations to the sections in the former Chapter 
have been added to the corresponding sections 
in the'Chapter as rewritten and recodified. 

In addition, Session Laws 1985, c. 746, s. 19, 
had provided that the act would expire January 
1, 1992, and would not be effective on or after 
that date, but the expiration date was deleted 
by Séssion Laws 1991,'c. 103, ss. 1 and 2 and 
Session Laws 1991, c. 689, S. 182. 

Section 1 of Session Laws 1987, c. 827, pro- 
vided: “The General Statutes are amended by 
deleting the reference ‘150A’ and substituting 
the reference ‘150B’ each time it appears.’ 

Session Laws 1987, c. 536, s. 6 provided that 
a county ordinance that applies to the Camp 
Butner reservation on the effective date of the 
act (July 2, 1987) shall continue to apply until 
the Secretary of the Department of Human 
Resources withdraws his approval of the ordi- 
nance or the county amends or repeals the 
ordinance so that it no longer applies to the 
Camp Butner reservation. 

Session Laws 1997-412, s. 14, provided that 
ss. 6, 7, 8, 10 and 11 of the act, which amended 
§§ 143-341(3), 143-135.3, 150B-1(f, 143-135.1, 
133-1.1(d), and § 116-31.11, as enacted by s. 1 
thereof, would expire on July 1, 2001. Subse- 
quently, Session Laws 2001-496, s. 8(c), effec- 
tive July 1, 2001, reenacted ss. 5, 7,8 and 10 of 
Session Laws’ 1997-412. Session Laws 2001- 
496, s. 14(a) provided that ss. 8(a) to 8(e) of that 
act would expire December 31, 2006. : 

Session Laws 1999-294, s. 13 provides that 
the Codifier of Rules may amend the text of the 
administrative rules in Title 11 of the North 
Carolina Administrative Code to reflect the 
recodification of Chapter 58 of the General 
Statutes. An amendment pursuant to this sec- 
tion is exempt from Chapter 150B of the Gen- 
eral Statutes and review by the Rules Review 
Commission to the extent that it does not 
change the substance of the rule. 
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Session Laws 2001-424, s. 21.10, srovidest 
“The Codifier of Rules may continue the process 
of reorganizing Titles 10 and 15A of the North 
Carolina Administrative Code to reflect the 
recent reorganization of the Department of 
Health and Human Services and the Depart- 
ment of Environment and Natural Resources. 
The reorganization of the Code may include 
replacing Title 10 with a new Title 10A if 
desirable for clarity. The Codifier of Rules may 
make changes in the text of the affected rules to 
reflect changes in organizational structure of 
the Department of Health and Human Services 
and the Department of Environment and Nat- 
ural Resources. So long as the changes in text 
do not change the substance of the rules, the 
reorganization by the Codifier is exempt from 
the requirements of Chapter 150B of the Gen- 
eral Statutes and does not require the review or 
approval of the Rules Review Commission.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Acts of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. _ 

Effect of Amendments. — Session Laws 
1997-412, s. 8, effective January 1, 1998, and 
effective until July 1, 2001, substituted “for The 
University of North Carolina” for “from All But 
Judicial Review”, and inserted “Except as pro- 
vided in G.S. 143-135.3.” Session Laws 1997- 
412, s. 14, provided that this amendment would 
expire July 1, 2001. Subsequently, Session 
Laws 2001-496, s. 8(c), effective July 1, 2001, 
and expiring December 31, 2006, reenacted 
Session Laws 1997-412, s. 8. 

Session Laws 2000- 189, s. 14, effective Fily 
1, 2000, repealed Subdivision (d)(2); which had 
exempted the North Carolina Low-Level Radio- 
active Waste Management: Authority from the 
rule making provisions of Article 2A of the 
Chapter when administering §§ 104G- 10 and 
104G-11. 
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Session Laws 2001-192, s. 1, effective June 
12, 2001, and applicable to cases pending on 
that date, added subdivision (e)(12). 

Session Laws 2001-299, s. 1, effective July 
21, 2001, added subsection (d)(8). 

Session Laws 2001-395, s. 6(c), effective Au- 
gust 29, 2001, added a subdivision (d)(9) that 
was identical to the subdivision subsequently 
added by Session Laws 2001-424, s. 21.20(c); 
Session Laws 2001-424, s. 6.20(b) repealed s. 6 
of Session Laws 2001-395 effective July 1, 2001. 

Session Laws 2001-424, s. 21.20(c), effective 
July 1, 2001, in subsection (d) as amended by 
Session Laws 2001-299, added subdivision 
(d)(10), which was redesignated (d)(9) at the 
direction of the Revisor of Statutes. 

Session Laws 2001-446, s. 5(d), effective 
March 1, 2002, and applicable to health benefit 
plans that are in effect, delivered, issued for 
delivery, or renewed on or after that date, 
added subdivision (e)(12), which was redesig- 
nated (e)(13) at the direction of the Revisor of 
Statutes. 

Session Laws 2001-474, ss. 34 and 35, effec- 
tive November 29, 2001, deleted subdivision 
(d)(3), which read: “The North Carolina Haz- 
ardous Waste Management Commission in ad- 
ministering the provisions of G.S. 130B-13 and 
G.S. 130B-14”; deleted subdivision (e)(3), which 
read: “The North Carolina Low-Level Radioac- 
tive Waste Management Authority in adminis- 
tering the provisions of G.S. 104G-9, 104G-10, 
and 104G-11”; and deleted subdivision (e)(4), 
which read: “The North Carolina Hazardous 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 150A, or prior to the 1991 
amendments to this Chapter. 

History of Chapter. — The original Admin- 
istrative Procedure Act (APA), codified as Chap- 
ter 150A, was effective until Dec. 31, 1985; the 
APA was rewritten in 1985 and recodified as 
Chapter 150B, with the new version becoming 
effective Jan. 1, 1986. Vass v. Board of Trustees, 
108 N.C. App. 251, 423 S.E.2d 796 (1992). 

The 1991 Amendment to this section 
merely confirms that when a person is ag- 
grieved by agency action, the Administrative 
Procedure Act only “describes the procedures” 
for Office of Administrative Hearings review in 
the event the North Carolina General Assembly 
vests a party with the right to administrative 
review, such as a contested case hearing. Em- 
pire Power Co. v. North Carolina Dep’t of Env’, 
Health & Natural Resources, 112 N.C, App. 
566, 436 S.E.2d 594 (1993), rev'd on other 
grounds, 337 N.C. 569, 447 S.E.2d 768, reh’g 
denied, 338 N.C. 314, 451 S.E.2d 634 (1994). 

The primary purpose of this Act is to 
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Waste Management Commission in administer- 
ing the provisions of G.S. 130B-11, 130B-13, 
and 130B-14.” 

Legal Periodicals. — For comment on 
former Chapter 150, see 31 N.C.L. Rev. 378 
(19583). 

For note as to constitutionality of statutes 
licensing occupations, see 35 N.C.L. Rev. 473 
(1957). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For interpretative analysis of former Chapter 
150A, see 53 N.C.L. Rev. 838 (1975). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1026 (1981). 

For survey of 1982 law on administrative law, 
see 61 N.C.L. Rev. 961 (1983). 

For article, “The New Administrative Proce- 
dures Act: A Practical Guide to Understanding 
and Using It,” see 9 Campbell L. Rev. 293 
(1987). 

For note, “The Forty-Two Hundred Dollar 
Question: ‘May State Agencies Have Discretion 
in Setting Civil Penalties Under the North 
Carolina Constitution?’,” see 68 N.C.L. Rev. 
1035 (1990). 

For survey of 1996 developments in constitu- 
tional law, see 75 N.C.L. Rev. 2252 (1997). 


NOTES 


confer procedural rights, including the right to 
an administrative hearing, upon any person 
aggrieved by an agency decision, and statutes 
should be liberally construed together to pre- 
serve and effectuate that right. Empire Power 
Co. v. North Carolina Dep’t of Env’t, Health & 
Natural Resources, 337 N.C. 569, 447 S.E.2d 
768, rehearing denied, 338 N.C. 314, 451 
S.E.2d 634 (1994). 

The administrative hearing provisions 
of this act apply to all agencies and all pro- 
ceedings except those expressly exempted, and 
it expressly named the particular agencies ex- 
empted therefrom, specifying the extent of each 
such exemption. Empire Power Co. v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, 337 N.C. 569, 447 S.E.2d 768, rehear- 
ing denied, 338 N.C. 314, 451 S.E.2d 634 
(1994). 

The University of Chapel Hill is ex- 
pressly exempted from the administrative 
hearings provisions of the Administrative 
Procedure Act. Beauchesne v. University of 
N.C, 125 N.C. App. 457, 481 S.E.2d 685 (1997). 

Application of Chapter. — Where the com- 


721 


§150B-1 


plaints and notices of hearing were filed prior to 
Jan. 1, 1986, the action was commenced prior to 
Jan. 1, 1986, and Chapter 150B had no appli- 
cation; thus, § 150A-45 (rewritten and 
recodified as § 150B-45), requiring a person 
seeking review to file a petition in the Superior 
Court of Wake County, and not § 150B-45, 
permitting such filing in either Wake County or 
the county where the person resides, governed. 
Pinewood Manor Mobile Homes, Inc. v. North 
Carolina Manufactured Hous. Bd., 84 N.C. App. 
564, 353 S.E.2d 231, cert. denied, 319 N.C. 674, 
356 S.E.2d 780 (1987). 

Individuals aggrieved pursuant to the 
Rehabilitation Act are not required to seek 
administrative review in a contested case hear- 
ing before the Office of Administrative Hear- 
ings via the contested case hearing provisions 
of this act; rather, they are entitled to a hearing 
governed by procedures established by the Re- 
habilitation Act of 1973, P.L.102-569, 42 U.S.C. 
§ 701, et seq. as amended. Hedgepeth v. North 
Carolina Div. of Servs. for the Blind, 142 N.C. 
App. 338, 543 S.E.2d 169 (2001). 

Direct Challenge to Constitutionality of 
North Carolina Supreme Court Order. —A 
direct challenge of the constitutionality of an 
order of the North Carolina Supreme Court 
cannot be adjudicated under this Chapter. The 
issue must be litigated as an original action in 
the General Court of Justice. Beard v. North 
Carolina State Bar, 320:N.C. 126, 357 S.E.2d 
694 (1987). 

Judicial Notice of Regulations. — Where 
promulgating agency is not subject to the North 
Carolina Administrative Procedure Act, the 
court is only required to take judicial notice of 
its regulations if they are submitted in accor- 
dance with certain procedures designed to in- 
sure their accuracy. Southern Ry. v. O’Boyle 
Tank Lines, 70 N.C. App. 1, 318 S.E.2d 872 
(1984). 

Irreconcilable Dispute. — When a dispute 
between a state agency and another person 
arise and cannot be settled informally, the 
procedures for resolving the dispute are gov- 
erned by this act. North Buncombe Ass’n of 
Concerned Citizens v. Rhodes, 100 N.C. App. 
24, 394 S.E.2d 462 (1990), appeal dismissed, 
327 N.C. 484, 397 S.E.2d 215 (1990). 

State Personnel Commission. — As to the 
applicability of former Chapter 150A to the 
State Personnel Commission, see Stevenson v. 
North Carolina Dep’t of Ins., 31 N.C. App. 299, 
229 S.E.2d 209, cert. denied, 291 N.C. 450, 230 
S.E.2d 767 (1976). 

Department of Insurance. — Insurance 
Commissioner’s promulgation of 11 N.C.A.C. 
12.0319, prohibiting subrogation provisions in 
life or accident and health insurance contracts, 
supported by §§ 58-2-40 (right to limit prac- 
tices injurious to the public) and 58-50-15(a) 
(prohibiting provisions less favorable to the 
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insured), did not exceed his statutory authority, 
even though it may change state substantive 
law, and did not amount to an unconstitutional 
delegation of legislative powers, because statu- 
tory provisions (§§ 58-2-40, 58-51-15, and 58- 
50-15) and judicial review (available under this 
chapter) offer adequate procedural safeguards 
and support the delegation of power to the 
Commissioner. In re Ruling by N. C. Comm’r of 
Ins., 134 N.C. App. 22, 517 S.E.2d 134 (1999), 
cert. denied, appeal dismissed, 351 N.C. 105, 
540 S.E.2d 356 (1999). 

Department of Transportation. — Lan- 
guage which provides that Articles 2 and 3 of 
former Chapter 150A shall not apply to the 
Department of Transportation in rule-making 
or administrative hearings only applies to ac- 
tions taken by the department pursuant to 
Chapter 20, which refers to regulation of motor 
vehicles. In contrast, Chapters 1386 and 143B 
provide the Department of Transportation and — 
the Board of Transportation with powers and 
duties to engage in the planning and construc- 
tion of the state highway system, and had the 
General Assembly wanted to exclude actions of 
the Department and Board of Transportation 
under Chapter 136 from the requirements of 
Articles 2 and 3 of former Chapter 150A, it 
would have done so with the same specificity 
that it used in excluding actions taken pursu- 
ant to Chapter 20. Orange County Sensible 
Hwys. & Protected Env’ts, Inc. v. North Caro- 
lina Dep't of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 

University of North Carolina’s State 
Residency Committee (SRC) is exempt from 
this Chapter; therefore, although provisions in 
the act requiring judicial review of final admin- 
istrative review were applicable, the SRC was 
not governed by § 150B-36, which requires 
agencies to state reasons for their decisions. 
Wilson v. State Residence Comm., 92 N.C. App. 
355, 374 S.E.2d 415 (1988), cert. denied, 324 
N.C. 252, 377 S.E.2d.764 (1989). 

Board of Trustees. — Language in § 135- 
39.7 that board of trustees “may make a bind- 
ing decision” concerning a dispute between an 
aggrieved individual and a claims administra- 
tor of a medical plan is not an express and 
unequivocal exemption of the board from the 
requirements of this Chapter; instead, the use 
of the term “binding” in the statute was in- 
tended to mean only that the board’s decision 
would be binding upon the parties absent fur- 
ther review according to law. Vass v. Board of 
Trustees, 324 N.C. 402, 379 S.E.2d 26 (1989). 

The Department of Environment, 
Health, and Natural Resources (now the 
Department of Environment and Natural 
Resources), is not among those agencies 
which the Administrative Procedures Act spe- 
cifically exempts from its provisions. North 
Buncombe Ass’n of Concerned Citizens. v. 
Rhodes, 100 N.C. App. 24, 394 S.E.2d 462 
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(1990), appeal dismissed, 327 N.C. 484, 397 
S.E.2d 215 (1990). 

Entitlement to Administrative Hearing 
on Mining Permit. — Petitioners were enti- 
tled to a contested case hearing by the Office of 
Administrative Hearings on their claim that 
mining permit should not have been issued. 
North Buncombe Ass’n of Concerned Citizens, 
Inc. v. North Carolina Dep’t of Env’t, Health, & 
Natural Resources, 338 N.C. 302, 449 S.E.2d 
451 (1994). 

The Social Services Commission was not 
excluded from coverage under subsection (d). 
Whittington v. North Carolina Dep’t of Human 
Resources, 100 N.C. App. 603, 398 S.E.2d 40 
(1990). 

Board of Dental Examiners. — The Board 
of Dental Examiners is an agency governed by 
the provisions of the North Carolina Adminis- 
trative Procedure Act and is not exempt from 
the contested case provisions of the Act. 
Homoly v. North Carolina State Bd. of Dental 
Examrs., 121 N.C. App. 695, 468 S.E.2d 481 
(1996). 

Where taxpayer only argued in his brief 
that decision by board was unsupported 
by substantial evidence in view of the “whole 
record” test, the Court of Appeals would decline 
to review the board’s decision under the other 
standards of this section. Walls & Marshall 
Fuel Co. v. North Carolina Dep’t of Revenue, 95 
N.C. App. 151, 381 S.E.2d 815 (1989). 

For discussion of respective powers and 
duties of Commissioner of Insurance and 
his designated hearing officer in the review 
of filed rates and entry of a final agency deci- 
sion in a contested insurance rate case, see 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 61 N.C. App. 506, 300 S.E.2d 845 
(1983). 

Appeal Allowed. — Third party was enti- 
tled under this Act and the Air Pollution Con- 
trol Act, §§ 143-215.105 et seq., to appeal to the 
Office of Administrative Hearings from the de- 
cision of the Department of Environmental 
Management, to grant an air pollution control 
permit to Duke Power Company. Empire Power 
Co. v. North Carolina Dep’t of Env’t, Health & 
Natural Resources, 337 N.C. 569, 447 S.E.2d 
768, rehearing denied, 338 N.C. 314, 451 
S.E.2d 634 (1994). 

Challenges to Constitutionality of Regu- 
lation or Statute. — Under North Carolina 
law, plaintiffs may be able to bypass adminis- 
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trative review and seek direct relief from the 
court. For example, when an aggrieved party 
challenges the constitutionality of a regulation 
or statute, administrative remedies are deemed 
to be inadequate and exhaustion thereof is not 
required. Prentiss v. Allstate Ins. Co., 87 F. 
Supp. 2d 514 (W.D.N.C. 1999). 

Applied in Florence Concrete Prods., Inc. v. 
North Carolina Licensing Bd., 113 N.C. App. 
270, 437 S.E.2d 877 (1994); Simonel v. North 
Carolina Sch. of Arts, 119 N.C. App. 772, 460 
S.E.2d 194 (1995); Johnston Health Care Ctr., 
L.L.C. v. North Carolina Dep’t of Human Res., 
136 N.C. App. 307, 524 S.E.2d 352 (2000); 
Charlotte-Mecklenburg Hosp. Auth. v. Bruton, 
145 N.C. App. 190, 550 S.E.2d 524 (2001). 

Quoted in Nailing v. UNC-CH, 117 N.C. App. 
318, 451 S.E.2d 351 (1994), cert. denied, 339 
N.C. 614, 454 S.E.2d 255 (1995); Prentiss v. 
Allstate Ins. Co., 87 F. Supp. 2d 514 (W.D.N.C. 
1999). 

Stated in Huang v. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992); Dialysis Care of N.C., LLC v. Depart- 
ment of Health & Human Servs., 137 N.C. App. 
638, 529 S.E.2d 257 (2000), aff'd, 353 N.C. 258, 
538 S.E.2d 566 (2000). 

Cited in O.S. Steel Erectors v. Brooks, 84 
N.C. App. 630, 353 S.E.2d 869 (1987); North 
Carolina Dep’t of Justice v. Baker, 90 N.C. App. 
30, 367 S.E.2d 392 (1988); Vass v. Board of 
Trustees, 324 N.C. 402, 379 S.E.2d 26 (1989); 
Walls & Marshall Fuel Co. v. North Carolina 
Dep’t of Revenue, 95 N.C. App. 151, 381 S.E.2d 
815 (1989); C.D. Spangler Constr. Co. v. Indus- 
trial Crankshaft & Eng’g Co., 326 N.C. 133, 388 
S.E.2d 557 (1990); In re Greene, 328 N.C. 639, 
403 S.E.2d 257 (1991); Brooks v. BCF Piping, 
Inc., 109 N.C. App. 26, 426 S.E.2d 282 (1993); 
In re McCrary, 112 N.C. App. 161, 435 S.E.2d 
359 (1993); Eury v. North Carolina Emp. Sec. 
Comm’n, 115 N.C. App. 590, 446 S.E.2d 388, 
cert. denied, 338 N.C. 309, 451 S.E.2d 635 
(1994); Byers v. North Carolina Sav. Institu- 
tions Div., 123 N.C. App. 689, 474 S.E.2d 404 
(1996); Ware v. Fort, 124 N.C. App. 613, 478 
S.E.2d 218 (1996); Bryant v. Hogarth, 127 N.C. 
App. 79, 488 S.E.2d 269 (1997), cert. denied, 
347 N.C. 396, 494 S.E.2d 406 (1997); Holland 
Group, Inc. v. North Carolina Dep’t of Admin., 
130 N.C. App. 721, 504 S.E.2d 300 (1998); 
Living Centers-Southeast, Inc. v. North Caro- 
lina Health & Human Servs., 138 N.C. App. 
572, 5382 S.E.2d 192 (2000). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
issued prior to the 1991 amendments to this 
Chapter. 


Applicability of § 150B-23(a). — Section 
150B-23(a), as amended by Session Laws 1987, 


Chapter 878, is not applicable to agencies gov- 
erned by Article 3A of this Chapter. See opinion 
of Attorney General to Mr. Phillip T. Fisher, 
Executive Director, N.C. Real Estate Commis- 
sion, 57 N.C.A.G. 85 (1987). 
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Appeals by applicants and recipients of 
public assistance or social services from 
adverse decisions of county agencies or boards 
are governed by the substantive provisions and 
procedural requirements of § 108A-79, includ- 
ing the procedural provisions of the Adminis- 
trative Procedure Act consistent with the stat- 
ute, to the extent that substance and procedure 
are not in conflict with applicable federal law 
and regulations. See opinion of Attorney Gen- 
eral to Mr. Phillip J. Kirk, Jr., Secretary, De- 
partment of Human Resources, 55 N.C.A.G. 91 
(1986). 

Procedural, Not Substantive, Provisions 
of Act Applicable to Appeals of County 
Agency Decisions. — Given the detailed sub- 
stantive provisions of § 108A-79, designed spe- 
cifically to apply to appeals of county agency 
decisions, and the fact that the Administrative 
Procedure Act (APA), by its terms, does not 
apply to such appeals, the Legislature, by ref- 
erence to the APA, did not intend to substitute 
the Act’s substantive requirements for those of 
§ 108A-79. The citation to the APA simply 
indicates a legislative intent to incorporate the 
powers of hearing officers and the hearing pro- 
cedures detailed in the Act into § 108A-79() by 
reference. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 
of Human Resources, 55 N.C.A.G. 91 (1986). 

When a contested case hearing is con- 
ducted by an agency governed by Article 


§ 1505-2. Definitions. 
As used in this Chapter, 
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3A of this Chapter, a petition or other 
notice need not be filed with the Office of 
Administrative Hearings. See opinion of At- 
torney General to Mr. Phillip T. Fisher, Execu- 
tive Director, N.C. Real Estate Commission, 57 
N.C.A.G. 85 (1987). 

Chapter 78A Does Not Take Precedence 
over This Act. — The provisions of Chapter 
78A are not stated with the specificity and 
particularity sufficient to take precedence over 
any similar provisions of this Chapter which 
might conceivably apply to the actions and 
proceedings addressed by the Securities Act. 
See opinion of the Attorney General to Mr. 
Stephen M. Wallis, Deputy Securities Adminis- 
trator (acting), 58 N.C.A.G. 76 (1988). 

This Chapter applies to the Secretary of 
State in the execution of the duties dele- 
gated in Chapter 78A. To be entirely exempt 
from this Chapter under subsection (c) of this 
section, the agency must either be listed in 
subsection (d) or have a specific statement of 
exemption from this Chapter in its enabling 
legislation; however, neither basis for exemp- 
tion exists for Chapter 78A. Subsection (c) does 
have the additional effect of causing any appli- 
cable provisions of this Chapter which cannot 
be reconciled with provisions of Chapter 78A to 
fail in favor of Chapter 78A. See opinion of 
Attorney General to Mr. Stephen M. Wallis, 
Deputy Securities Administrator (acting), 58 
N.C.A.G. 76 (1988). 


(1) “Administrative law judge” means a person appointed under G.S. 


TA-752, TA-753, or 7A-757. 


(la) “Agency” means an agency or an officer in the executive branch of the 
government of this State and includes the Council of State, the 
Governor’s Office, a board, a commission, a department, a division, a 
council, and any other unit of government in the executive branch. A 
local unit of government is not an agency. 

(1b) “Adopt” means to take final action to create, amend, or repeal a rule. 

(le) “Codifier of Rules” means the Chief Administrative Law Judge of the 
Office of Administrative Hearings or a designated representative of 
the Chief Administrative Law Judge. 

(1d) “Commission” means the Rules Review Commission. 

(2) “Contested case” means an administrative proceeding pursuant to this 
Chapter to resolve a dispute between an agency and another person 
that involves the person’s rights, duties, or privileges, including 
licensing or the levy of a monetary penalty. “Contested case” does not 
include rulemaking, declaratory rulings, or the award or denial of a 


scholarship, a grant, or a loan. 


(2a) Repealed by Session Laws 1991, c. 418, s. 3. 

(2b) “Hearing officer” means a person or group of persons designated by 
an agency that is subject to Article 3A of this Chapter to preside in a 
contested case hearing conducted under that Article. 

(3) “License” means any certificate, permit or other evidence, by whatever 
name called, of a right or privilege to engage in any activity, except 
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licenses issued under Chapter 20 and Subchapter I of Chapter 105 of 

the General Statutes and occupational licenses. 

(4) “Licensing” means any administrative action issuing, failing to issue, 
suspending, or revoking a license or occupational license. “Licensing” 
does not include controversies over whether an examination was fair 
or whether the applicant passed the examination. 

(4a) “Occupational license” means any certificate, permit, or other evi- 
dence, by whatever name called, of a right or privilege to engage in a 
profession, occupation, or field of endeavor that is issued by an 
occupational licensing agency. 

(4b) “Occupational licensing agency” means any board, commission, com- 
mittee or other agency of the State of North Carolina which is 
established for the primary purpose of regulating the entry of persons 
into, and/or the conduct of persons within a particular profession, 
occupation or field of endeavor, and which is authorized to issue and 
revoke licenses. “Occupational licensing agency” does not include 
State agencies or departments which may as only a part of their 
regular function issue permits or licenses. 

(5) “Party” means any person or agency named or admitted as a party or 
properly seeking as of right to be admitted as a party and includes the 
agency as appropriate. This subdivision does not permit an agency 
that makes a final decision, or an officer or employee of the agency, to 
petition for initial judicial review of that decision. 

(6) “Person aggrieved” means any person or group of persons of common 
interest directly or indirectly affected substantially in his or its 
person, property, or employment by an administrative decision. 

(7) “Person” means any natural person, partnership, corporation, body 
politic and any unincorporated association, organization, or society 
which may sue or be sued under a common name. 

(8) “Residence” means domicile or principal place of business. 

(8a) “Rule” means any agency regulation, standard, or statement of 
general applicability that implements or interprets an enactment of 
the General Assembly or Congress or a regulation adopted by a 
federal agency or that describes the procedure or practice require- 
ments of an agency. The term includes the establishment of a fee and 
the amendment or repeal of a prior rule. The term does not include the 
following: 

a. Statements concerning only the internal management of an agency 
or group of agencies within the same principal office or depart- 
ment enumerated in G.S. 143A-11 or 143B-6, including policies 
and procedures manuals, if the statement does not directly or 
substantially affect the procedural or substantive rights or duties 
of a person not employed by the agency or group of agencies. 

b. Budgets and budget policies and procedures issued by the Director 
of the Budget, by the head of a department, as defined by G.S. 
143A-2 or G.S. 143B-3, by an occupational licensing board, as 
defined by G.S. 93B-1, or by the State Board of Elections. 

c. Nonbinding interpretative statements within the delegated au- 
thority of an agency that merely define, interpret, or explain the 
meaning of a statute or rule. 

d. A form, the contents or substantive requirements of which are 
prescribed by rule or statute. 

e. Statements of agency policy made in the context of another 
proceeding, including: 

1. Declaratory rulings under G.S. 150B-4. 
2. Orders establishing or fixing rates or tariffs. 
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f. Requirements, communicated to the public by the use of signs or 
symbols, concerning the use of public roads, bridges, ferries, 


buildings, or facilities. 


g. Statements that set forth criteria or guidelines to be used by the 
staff of an agency in performing audits, investigations, or inspec- 
tions; in settling financial disputes or negotiating financial ar- 
rangements; or in the defense, prosecution, or settlement of cases. 

h. Scientific, architectural, or engineering standards, forms, or pro- 
cedures, including design criteria and construction standards 
used to construct or maintain highways, bridges, or ferries. 

i. Job classification standards, job qualifications, and salaries estab- 
lished for positions under the jurisdiction of the State Personnel 


Commission. 


j. Establishment of the interest rate that applies to tax assessments 
under G.S. 105-241.1 and the variable component of the excise 
tax on motor fuel under G.S. 105-449.80. 
(8b) “Substantial evidence” means relevant evidence a reasonable mind 
might accept as adequate to support a conclusion. 
(9) Repealed by Session Laws 1991, c. 418, s. 3. (1973, c. 1831, s.1; 1975, 
2nd Sess., c. 983, ss.'61, 62; 1977, c. 915, s. 5; 1983, c. 641, s. 1; 1985; 
c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(2)-1(5); 1987, c. 878, 
ss. 1, 2, 21; 1987 (Reg. Sess., 1988), c. 1111, s. 17; 1991, c. 418, s. 3; ¢. 
Ald, ss--0-k, 3.2,:9:. 1995; 'c. 390s... 297 1996; 2nd Ex. Séss./cs0l Sees, 


7.10(g); 1997-456, s. 27.) 


Cross References. — For section regarding 
rulemaking to implement ABC plan, see G.S. 
aise We 

Editor’s Note. — Subdivisions (01), (1), (1a), 
(1b), and (1c) of this section were renumbered 
as subdivisions (1), (la), (1b), (1c) and (1d), 
respectively, pursuant to S.L. 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 150A or prior to the 1991 
amendments to this Chapter. 

“Agency”. — The Department of Insurance 
is an “agency” subject to the provisions of sub- 
division (1) of this section. North Carolina 
Reinsurance Facility v. Long, 98 N.C. App. 41, 
390 S.E.2d 176 (1990). 

The Department of Revenue is an adminis- 
trative agency of the State. Bailey v. State, 330 
N.C. 227, 412 S.E.2d 295 (1991), cert. denied, 
504 U.S. 911, 112 S. Ct. 1942, 118 L. Ed. 2d 547 
(1992), overruled on other grounds, 348 N.C. 
130, 500 S.E.2d 54 (1998). 

Although the North Carolina Administrative 


For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 

For survey of 1980 property law, see 59 
N.C.L. Rev. 1209 (1981). 

For note, “Contested Case Hearings Under 
the North Carolina Administrative Procedure 
Act: 1985 Rewrite Contains Dual System of 
Administrative Adjudication,” see 64 N.C.L. 
Rev. 852 (1986). 

For survey of 1996 developments in constitu- 
tional law, see 75 N.C.L. Rev. 2252 (1997). 


NOTES 


Procedure Act (the Act) provides review only for 
agency decisions, § 150B-50 (1991), and local 
units of government are not within the defini- 
tion of agencies in subdivision (1), the princi- 
ples embodied in the Act “are highly pertinent” 
to appellate review of local government actions. 
Vulcan Materials Co. v. Guilford County Bd. of 
County Comm’rs, 115 N.C. App. 319, 444S.E.2d 
639, cert. denied, 337 N.C. 807, 449 S.E.2d 758 
(1994). 

“Contested Case”. — Case challenging a 
consent special order entered into by Environ- 
mental Management Commission and a corpo- 
ration, which order was alleged to intrude upon 
the National Pollutant Discharge Elimination 
System (NPDES) permit process (which pro- 
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cess requires a hearing), was “contested” for the 
purposes of former § 150A-438. State ex rel. 
Tenn. Dep’t of Health & Env’t v. Environmental 
Mgt. Comm’n, 78 N.C. App. 763, 338 S.E.2d 781 
(1986). 

Where the rights of the petitioner were de- 
termined by an in-person interview and by an 
investigation conducted by a hearing officer of 
the North Carolina DMV, a state agency, they 
constituted “an agency proceeding.” Therefore, 
the case was “contested” for purposes of 
§ 150B-48. Charlotte Truck Driver Training 
School, Inc. v. North Carolina DMV, 95 N.C. 
App. 209, 381 S.E.2d 861 (1989). 

Petitioner’s allegation that he had been “de- 
moted in rank without sufficient cause” stated 
grounds for his department’s action to be 
deemed “disciplinary” within the meaning and 
intent of § 126-35 and for his case to be consid- 
ered “contested” within the meaning and intent 
of § 126-37(a). Because he had properly pur- 
sued all informal procedures mandated by the 
State Personnel Act and by the North Carolina 
Administrative Code for the resolution of his 
grievance, petitioner’s appeal also fit the proce- 
dural profile of a “contested case” for purposes 
of its review by the Office of Administrative 
Hearings under this Chapter. Batten v. North 
Carolina Dep't of Cor., 326 N.C. 338, 389 S.E.2d 
35 (1990), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep't of Env’, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 168 (1994). 

Wildlife Resources Commission’s rejection of 
sewer district’s study and of its request for 
lower streamflow requirements constituted 
agency action giving rise to a dispute which 
ultimately became a “contested case” over 
which the Office of Administrative Hearings 
has jurisdiction. Metropolitan Sewerage Dist. v. 
North Carolina Wildlife Resources Comm’n, 
100 N.C. App. 171, 394 S.E.2d 668 (1990). 

A contested case hearing is distinguish- 
able from a contested case. The phrase “con- 
tested case” extends beyond an adjudicatory 
hearing to include any agency proceeding, by 
whatever name called, wherein the legal rights, 
duties and privileges of a party are required by 
law to be determined by an agency after an 
opportunity for an adjudicatory hearing. Com- 
munity Psychiatric Ctrs. v. North Carolina 
Dep't of Human Resources, 103 N.C. App. 514, 
405 8.E.2d 769 (1991). 

Elements of “Contested Case”. — There 
are two elements of a “contested case”: (1) An 
agency proceeding; (2) that determined the 
rights of a party or parties. Lloyd v. Babb, 296 
N.C..416, 251, S.E.2d 843 (1979). 

Clear and Convincing Evidentiary Rule 
Invalid. — An administrative rule requiring 
that clear and convincing evidence be pre- 
sented to show that a transfer of assets was 
made exclusively for a purpose other than to 
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establish Medicaid eligibility was invalid. 
Dillingham v. North Carolina Dep't of Human 
Resources, 132 N.C. App. 704, 513 S.E.2d 823 
(1999). 

Error of Law. — The reviewing court may 
substitute its judgment for that of the Review 
Board if the Board’s decision was affected by an 
error of law. Associated Mechanical Contractors 
v. Payne, 342 N.C. 825, 467 S.E.2d 398 (1996). 

The result of a petitioner’s ineffective 
attempts to file a petition for a contested 
case hearing was only a contested case. Com- 
munity Psychiatric Ctrs. v. North Carolina 
Dep't of Human Resources, 103 N.C. App. 514, 
405 S.E.2d 769 (1991). 

Without the jurisdictional prerequisite 
of a contested case hearing, a petitioner 
cannot utilize § 131E-188(b) to appeal to the 
Court of Appeals. Community Psychiatric Ctrs. 
v. North Carolina Dep’t of Human Resources, 
103 N.C. App. 514, 405 S.E.2d 769 (1991). 

“Person Aggrieved”. — “Procedural inju- 
ry,’ whereby petitioner State of Tennessee’s 
right to be heard on certain aspects of a Na- 
tional Pollutant Discharge Elimination System 
(NPDES) permit was substantially impaired, 
was sufficient under former § 150A-48 to qual- 
ify petitioner as an “aggrieved person” for pur- 
poses of appeal of issuance of Environmental 
Management Commission’s consent special or- 
der with corporation. In addition, where the 
consent special order contained provisions sub- 
stantially identical to provisions which peti- 
tioner opposed in the proposed NPDES permit, 
which affected the property rights of the peti- 
tioner in the Pigeon River, these allegations 
also established petitioner’s “aggrieved person” 
status. State ex rel. Tenn. Dep't of Health & 
Env’'t v. Environmental Mgt. Comm’n, 78 N.C. 
App. 763, 338 S.E.2d 781 (1986). 

Where none of petitioner’s personal rights or 
interests, nor any rights or interests properly 
attributable to him in a cognizable representa- 
tive capacity, were either directly or indirectly 
at issue in requested rule making proceeding, 
he was not substantially affected by Depart- 
ment of Human Resources’ denial of his petition 
for rule making. Therefore, he was not a “per- 
son aggrieved” as a result of the agency decision 
and had no standing to seek judicial review 
thereof. In re Wheeler, 85 N.C. App. 150, 354 
S.E.2d 374 (1987). 

“Person aggrieved” means one who is ad- 
versely affected in respect to legal rights, or 
who is suffering from an infringement or denial 
of legal rights. In re Wheeler, 85 N.C. App. 150, 
354 S.E.2d 374 (1987). 

A power company satisfied the definition of a 
“person aggrieved” because its interest in hav- 
ing the Department of Environment, Health 
and Natural Resources (now the Department of 
Environment and Natural Resources) prepare 
an Evironmental Impact Statement before is- 
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suing a permit and its interest in the air 
resources of the state were adversely affected 
by DEHNR’s granting of a permit issued to 
another power company to construct and oper- 
ate combustion turbine electric generating 
units. Empire Power Co. v. North Carolina 
Dep’t of Env’t, Health & Natural Resources, 
112 N.C. App. 566, 486 S.E.2d 594 (1993), rev’d 
on other grounds, 337 N.C. 569, 447 S.E.2d 768, 
reh’g denied, 338 N.C. 314, 451 S.E.2d 634 
(1994). 

A landowner qualified as a “person ag- 
grieved” as he owned and lived on property 
adjacent to the proposed site. Empire Power 
Co. v. North Carolina Dep’t of Env’t, Health & 
Natural Resources, 112 N.C. App. 566, 436 
S.E.2d 594 (1993), rev'd on other grounds, 337 
N.C. 569, 447 S.E.2d 768, reh’g denied, 338 
N.C. 314, 451 S.E.2d 634 (1994). 

A pet owner was not a “person aggrieved” 
under § 150B-2(6) as to the decision of the 
North Carolina Veterinary Medical Board dis- 
ciplining a veterinarian against whom she filed 
a complaint, and therefore the pet owner was 
not entitled to an administrative hearing on the 
issue and had no standing to seek judicial 
review. In re Complaint No. 97025-1-1, — N.C. 
App. —, 552 S.E.2d 230, 2001 N.C. App. LEXIS 
855 (2001). 

Standing Is Question of Subject Matter 
Jurisdiction. — Whether one has standing to 
obtain judicial review of an administrative de- 
cision is a question of subject matter jurisdic- 
tion. Carter v. North Carolina State Bd. of 
Registration, 86 N.C. App. 308, 357 S.E.2d 705 
(1987). 

County had standing to challenge estab- 
lishment of toxic waste site within its bor- 
ders because of the effect on its tax base and 
planning jurisdiction, because of the final 
agency determination upon issuance of an en- 
vironmental impact statement, and because 
the Environmental Policy Act (Art. 1 of Chap. 
113A) includes the right to judicial review of an 
issue which involves a contested case. Warren 
County v. North Carolina, 528 F. Supp. 276 
(E.D.N.C. 1981). 

The intervention statute is permissive 
only. In re Brunswick County, 81 N.C. App. 
391, 344 S.H.2d 584 (1986). 

Decisions of Municipalities Exempt 
from Chapter. — The North Carolina Admin- 
istrative Procedure Act provides judicial review 
only for agency decisions, from which the deci- 
sions of local municipalities are expressly ex- 
empt. Coastal Ready-Mix Concrete Co. v. Board 
of Comm’rs, 299 N.C.. 620, 265 S.E.2d: 379, 
rehearing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

Standard on Review of City’s Special 
Zoning Request Decisions. — Although the 
North Carolina Administrative Procedure Act 
provides judicial review only for agency deci- 
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sions and exempts cities and other local munic- 
ipalities, a similar standard of review is appro- 
priate to review city council special zoning 
request decisions. Jennewein v. City Council, 
62 N.C. App. 89, 302 S.E.2d 7, cert. denied, 309 
N.C. 461, 307 S.E.2d 365 (1983). 

The Department of Insurance is an “agen- 
cy” subject to the provisions of the North Caro- 
lina Administrative Procedure Act. State ex rel. 
Commrr of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

Tax Review Board was an “administrative 
agency” under former statute. In re Halifax 
Paper Co., 259 N.C. 589, 131 S.E.2d,441 (1963). 

“Rule.” — Specific findings by. the State 
Banking Commission were not rules as defined 
under subsection (8a); thus, the Commission 
did not apply unpromulgated rules in denying 
application to sell non-credit disability insur- 
ance. Beneficial N.C., Inc. v. State ex rel. N.C. 
State Banking Comm'n, 126 N.C. App. 117, 484 
S.E.2d 808 (1997). 

Memorandum Was Not a “Rule” Under 
Subdivision (8a). — Where a memorandum 
constituted guidelines to be followed when in- 
vestigating and prosecuting violations of state 
law and a statement that possession or opera- 
tion of certain video machines on ABC-licensed 
premises transgressed that law, the memoran- 
dum fell squarely within the meaning of subdi- 
visions (8a)(c) and (8a)(g), and therefore did not 
constitute a “rule.” Ford v. State, Dep’t of Crime 
Control & Pub. Safety, 115 N.C. App. 556, 445 
S.E.2d 425 (1994). 

Interpretation of Medicaid Law as Rule. 
— A provision of an agency manual requiring 
written evidence that a transfer of assets was 
made exclusively for a purpose other than to 
establish Medicaid eligibility was an adminis- 
trative rule under this section, where the re- 
quirement created a binding standard inter- 
preting eligibility provisions of Medicaid law. 
Dillingham v. North Carolina Dep't of Human 
Resources, 132 N.C. App. 704, 513 S.E.2d 823 
(1999). 

Rehabilitation Act. — The Superior Court 
had jurisdiction over a petition for review of 
denial of services under the Rehabilitation Act 
of 1973, P.L. 102-569, 42 U.S.C. § 701, et seq. 
as amended, where, although the petitioner’s 
claims were not heard by an Administrative 
Law Judge, they were heard by an agency 
hearing officer, at a proceeding in which peti- 
tioner and respondent were allowed to submit 
and cross-examine evidence and where respon- 
dent’s director reviewed and affirmed the hear- 
ing officer’s decision, in accordance with its own 
regulations. Hedgepeth v. North Carolina Div. 
of Servs. for the Blind, 142 N.C. App. 338, 543 
S.E.2d 169 (2001). 

While subdivision (1) expressly excepts 
local boards of education from the coverage 
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of the Administrative Procedure Act, nonethe- 
less the standards for judicial review set forth 
in § 150B-51 apply to appeals from school 
boards. Evers v. Pender County Bd. of Educ., 
104 N.C. App. 1, 407 S.E.2d 879 (1991), aff'd, 
331 N.C. 380, 416 S.E.2d 3 (1992). 

Board of trustees of medical plan was an 
“agency” of the executive branch of State gov- 
ernment under this section. Vass v. Board of 
Trustees, 324 N.C. 402, 379 S.E.2d 26 (1989). 

Trustees of university were not an agency 
governed by the former statute. In re Carter, 
262 N.C. 360, 137 S.E.2d 150 (1964). 

State Employee’s Attempt to Recover for 
Surgery Costs. — State employee’s dispute 
with the Board of Trustees of the Teachers’ and 
State Employees’ Comprehensive Major Medi- 
cal Plan, an administrative agency, seeking to 
recover costs of surgery should have been 
brought under this Chapter. Vass v. Board of 
Trustees, 89 N.C. App. 333, 366 S.E.2d 1 (1988), 
modified and aff’d, 324 N.C. 402, 379 S.E.2d 26 
(1989). 

Petitioner whose driving privilege was 
mandatorily suspended under § 20-17(2) 
and § 20-19(e) did not have the right to appeal 
under § 20-25 or under this Chapter. However, 
the superior court could review the actions of 
the Commissioner by issuing a writ of certio- 
rari. Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 
338 (1990). 

Intervenor Not Approved. — For purposes 
of meeting appeal requirements of § 131E- 
188(b), appellant, proposed intervenor below, 
was not and could not be a party to contested 
hearing at issue below until its motion to inter- 
vene was approved. Since this motion was not 
approved, appellant was not a party to con- 
tested case, and therefore, did not meet juris- 
dictional requirements of § 131E-188(b). HCA 
Crossroads Residential Centers, Inc. v. North 
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Carolina Dep’t of Human Resources, 99 N.C. 
App. 193, 392 S.E.2d 398 (1990). 

As to applicability of former statute, see 
In re North Carolina Auto. Rate Admin. Office, 
278 N.C. 302, 180 S.E.2d 155 (1971); Carter v. 
Town of Chapel Hill, 14 N.C. App. 93, 187 
S.E.2d 588, cert. denied, 281 N.C. 314, 188 
S.E.2d 897 (1972). 

Applied in Beneficial N.C., Inc. v. State ex 
rel. N.C. State Banking Comm’n, 126 N.C. App. 
117, 484 S.E.2d 808 (1997); Duke Univ. Medical 
Ctr. v. Bruton, 134 N.C. App. 39, 516 S.E.2d 633 
(1999). 

Quoted in State ex rel. Envtl. Mgt. Comm’n 
v. House of Raeford Farms, Inc., 101 N.C. App. 
433, 400 S.E.2d 107 (1991); Empire Power Co. 
v. North Carolina Dep't of Env’t, Health & 
Natural Resources, 337 N.C. 569, 447 S.E.2d 
768, rehearing denied, 338 N.C. 314, 451 
S.E.2d 634 (1994).; Meads v. North Carolina 
Dep't of Agric., 349 N.C. 656, 509 S.E.2d 165 
(1998). 

Stated in Gummels v. North Carolina Dep’t 
of Human Resources, 97 N.C. App. 245, 388 
S.E.2d 223 (1990); Act-Up Triangle v. Commis- 
sion for Health Servs., 345 N.C. 699, 483 S.E.2d 
388 (1997). 

Cited in Penuel v. Hiatt, 97 N.C. App. 616, 
389 S.E.2d 289 (1990); North Buncombe Ass’n 
of Concerned Citizens v. Rhodes, 100 N.C. App. 
24, 394 S.E.2d 462 (1990), appeal dismissed, 
327 N.C. 484, 397 S.E.2d 215 (1990); Bryant v. 
North Carolina State Bd. of Exmrs. of Elec. 
Contractors, 111 N.C. App. 875, 433 S.E.2d 814 
(1993); Farnsworth v. Jones, 114 N.C. App. 182, 
44] S.E.2d 597 (1994); Bryant v. North Caro- 
lina State Bd. of Exmrs. of Elec. Contractors, 
338 N.C. 288, 449 S.E.2d 188 (1994); Jackson v. 
North Carolina Dep't of Human Res., 131 N.C. 
App. 179, 505 S.E.2d 899 (1998), cert. denied, 
350 N.C. 594, 537 S.E.2d 213 (1999). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — Many of the opinions below 
were issued prior to the 1991 amendments to 
this Chapter. 

Procedures Substantially Affecting 
Nonagency Persons Must Be Adopted as 
Rules. — When § 150B-2(8a) and § 150B- 
11(1) are read together, it is apparent that any 
procedures, whether formal or informal, that 
directly or substantially affect the rights or 
procedures of nonagency persons must be 
adopted as rules. See Opinion of Attorney Gen- 
eral to Elizabeth H. Drury, Director, Office of 
Legislative and Legal Affairs, Department of 
Human Resources, 56 N.C.A.G. 25 (1986) de- 
cided prior to the 1991 amendment. 

Employee Insurance Committees have 
rule-making and limited quasi-judicial 
powers pursuant to former § 58-194.3(b) (see 


now § 58-31-60) and are “agencies” within the 
meaning of § 150B-2(1). See Opinion of Attor- 
ney General to Elizabeth H. Drury, Director, 
Office of Legislative and Legal Affairs, Depart- 
ment of Human Resources, 56 N.C.A.G. 25 
(1986) decided prior to the 1991 amendment. 

The signing of a proposed memorandum 
of understanding with federal land man- 
agers of National Parks and Wilderness 
Areas in and around North Carolina 
would not constitute rulemaking under the 
N.C. Administrative Procedures Act and, there- 
fore, did not require rulemaking by the Envi- 
ronmental Management Commission. See 
Opinion of Attorney General to Mr. William R. 
Gilkeson, Staff Attorney, N.C. General Assem- 
bly, 1998 N.C.A.G. 54 (12/4/98). 

Contested Cases. — Determinations made 
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by the securities administrator pursuant to his 
statutory authority are considered “contested 
cases” within the meaning of subdivision (2) of 
this section. Such determinations control or 
restrict the activities of dealers, salesmen, or 
issuers of securities, but these determinations 
only become “contested cases” if the adminis- 
trator’s action is “disputed” by the subject of 
such determination. See opinion of the Attorney 
General to Mr. Stephen M. Wallis, Deputy Se- 
curities Administrator (acting), 58 N.C.A.G. 76 
(1988). 

The registration of securities dealers 
and salesmen by the Securities Division pur- 
suant to § 78A-37 constitutes the granting of 
an “occupational! license” within the meaning of 
subdivision (4a) of this section. See opinion of 
the Attorney General to Mr. Stephen M. Wallis, 
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Scope of Article 3A of This Chapter. — 
Even though the Securities Division is deter- 
mined to be an “occupational licensing agency” 
within the meaning of subdivision (4b) of this 
section, the provisions of Article 3A of this 
chapter (procedure for conduct of administra- 
tive hearings by occupational licensing agen- 
cies) in no way restrict or modify provisions of 
§§ 78A-39(a), (c),(e) and (f); 78A-45 or 78A- 
46(b). See opinion of the Attorney General to 
Mr. Stephen M. Wallis, Deputy Securities Ad- 
ministrator (acting), 58 N.C.A.G. 76 (1988). 

The Securities Division is an “occupa- 
tional licensing agency” within the meaning 
of subdivision (4b) of this section. See opinion of 
the Attorney General to Mr. Stephen M. Wallis, 


Deputy Securities Administrator (acting), 58 


Deputy Securities Administrator (acting), 58 N-C.8-GeG, (1988). 


N.C.A.G. 76 (1988). 


§ 150B-3. Special provisions on licensing. 


(a) When an applicant or a licensee makes a timely and sufficient applica- 
tion for issuance or renewal of a license or occupational license, including the 
payment of any required license fee, the existing license or occupational license 
does not expire until a decision on the application is finally made by the agency, 
and if the application is denied or the terms of the new license or occupational 
license are limited, until the last day for applying for judicial review of the 
agency order. This subsection does not affect agency action summarily sus- 
pending a license or occupational license under subsections (b) and (c) of this 
section. 

(b) Before the commencement of proceedings for the suspension, revocation, 
annulment, withdrawal, recall, cancellation, or amendment of any license 
other than an occupational license, the agency shall give notice to the licensee, 
pursuant to the provisions of G.S. 150B-23. Before the commencement of such 
proceedings involving an occupational license, the agency shall give notice 
pursuant to the provisions of G.S. 150B-38. In either case, the licensee shall be 
given an opportunity to show compliance with all lawful requirements hae 
retention of the license or occupational license. 

(c) If the agency finds that the public health, safety, or welfare requires 
emergency action and incorporates this finding in its order, summary suspen- 
sion of a license or occupational license may be ordered effective on the date 
specified in the order or on service of the certified copy of the order at the last 
known address of the licensee, whichever is later, and effective during the 
proceedings. The proceedings shall be promptly commenced and determined. 

Nothing in this subsection shall be construed as amending or repealing any 
special statutes, in effect prior to February 1, 1976, which provide for the 
summary suspension of a license. 

(d) This section does not apply to the following: 

(1) Revocations of occupational licenses based solely on a court order of 
child support delinquency or a Department of Health and Human 
Services determination of child support delinquency issued. pursuant 
to G.S. 110-142, 110-142.1, or 110-142.2. 

(2) Refusal to renew an occupational license pursuant to G.S. 87-10.1, 
87-22.2, 87-44.2, or 89C-18.1, based solely on a Department of 
Revenue determination that the licensee owes a delinquent income 
tax debt, "(1973; ¢ 133Ti 61s 1L98b "er 74608. T1995 Per 588 se2G): 
1997-443, s. 11A.118(a); 1998-162, s. 8.) 
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Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
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Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 


CASE NOTES 


Stated in Miller v. North Carolina State Bd. 
of Registration for Professional Eng’rs & Land 
Surveyors, 322 N.C. 465, 368 S.E.2d 605 (1988). 


OPINIONS OF ATTORNEY GENERAL 


The requirements in subsection (c) of 
this section that an agency make a finding 
that the “public health, safety, or welfare re- 
quires emergency action” prior to a summary 
suspension of a license or an occupational li- 
cense, and that the agency incorporate such 
finding in its order of suspension, are not in any 
way in conflict with the findings required to be 
made by the securities administrator by § 78A- 


39(a) prior to denying, suspending, or revoking 
the registration of a securities dealer or sales- 
man and by § 78A-29(a) prior to denying, sus- 
pending, or revoking the effectiveness of a se- 
curities registration statement. See opinion of 
the Attorney General to Mr. Stephen M. Wallis, 
Deputy Securities Administrator (acting), 58 
N.C.A.G. 76 (1988). 


§ 150B-4. Declaratory rulings. 


(a) On request of a person aggrieved, an agency shall issue a declaratory 
ruling as to the validity of a rule or as to the applicability to a given state of 
facts of a statute administered by the agency or of a rule or order of the agency, 
except when the agency for good cause finds issuance of a ruling undesirable. 
The agency shall prescribe in its rules the circumstances in which rulings shall 
or shall not be issued. A declaratory ruling is binding on the agency and the 
person requesting it unless it is altered or set aside by the court. An agency 
may not retroactively change a declaratory ruling, but nothing in this section 
prevents an agency from prospectively changing a declaratory ruling. A 
declaratory ruling is subject to judicial review in the same manner as an order 
in a contested case. Failure of the agency to issue a declaratory ruling on the 
merits within 60 days of the request for such ruling shall constitute a denial of 
the request as well as a denial of the merits of the request and shall be subject 
to judicial review. 

(b) Repealed by Session Laws 1997-34, s. 1, effective April 23, 1997. (1973, 
G@etools sei 1985, c. 746, s. 1; 1991, c. 418) 8.°4; c. 477, s. 2:1; 1997-34, 8. 1) 


Editor’s Note. — This section is former 
§ 150B-17, as recodified by Session Laws 1991, 
c. 418, s. 4. 

Legal Periodicals. — For article, “Advisory 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former § 150B-17 or Chapter 150A. 

Former § 150A-17 clearly did not con- 
template an evidentiary proceeding. If ev- 
idence were required to establish the facts, 
then the proper procedure would have been to 
hold a contested case hearing. In re Ford, 52 
N.C. App. 569, 279 S.E.2d 122 (1981). 

Good Cause for Denial. — Good cause 
exists for denial of a request for a declaratory 


Rulings by Administrative Agencies: Their Ben- 
efits and Dangers,” see 2 Campbell L. Rev. 1 
(1980). 


NOTES 


ruling where the denial is based on the exist- 
ence of a prior agency ruling which necessarily 
required an interpretation on the same statute 
which is the subject of the request for declara- 
tory ruling. Catawba Mem. Hosp. v. North 
Carolina Dep’t of Human Resources, 112 N.C. 
App. 557, 436 S.E.2d 390 (1993), cert. granted, 
336 N.C. 72, 445 S.E.2d 31 (1994). 

A declaratory ruling by an administra- 
tive agency is subject to judicial review as 
though it were an agency final decision or order 
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in a contested case. High Rock Lake Ass’n v. 
North Carolina Envtl. Mgt. Comm’n, 51 N.C. 
App. 275, 276 S.E.2d 472 (1981). 

Plaintiff Failing to Exhaust Administra- 
tive Remedies Not Entitled to Judicial 
Relief. — Plaintiff collection agency was not 
entitled to seek a declaratory judgment in the 
superior court as to the validity and applicabil- 
ity of a regulation of the Department of Insur- 
ance prohibiting collection agencies from insti- 
tuting judicial proceedings on behalf of other 
persons, where plaintiff failed to exhaust avail- 
able administrative remedies by petitioning the 
Department of Insurance for amendment or 
repeal of the regulation under former § 150A- 
16 or seeking a declaratory ruling from the 
Department of Insurance as to the validity and 
applicability of the regulation under former 
§ 150A-17, and then by seeking judicial review 
of an adverse Department of Insurance decision 
under former § 150A-43 et seq. Porter v. North 
Carolina Dep’t of Ins., 40 N.C. App. 376, 253 
S.E.2d 44, cert. denied, 297 N.C. 455, 256 
S.E.2d 808 (1979). 

Trial Court Lacked Jurisdiction Where 
Declaratory Relief Not Pursued in Agency 
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Proceeding. — Original jurisdiction for a de- 
claratory ruling as to the rights and interest of 
parties in a pier and boat ramp extending over 
a state-owned lake rested in the Department of 
Natural Resources and Community Develop- 
ment (now the Department of Environment 
and Natural Resources). As the parties did not 
pursue such declaratory relief and failed to 
exhaust their administrative remedies prior to 
instituting their civil action, the trial court 
lacked subject matter jurisdiction. Woodlief v. 
Johnson, 75 N.C. App. 49, 330 S.E.2d 265 
(1985). 

Stated in Gummels v. North Carolina Dep't 
of Human Resources, 97 N.C. App. 245, 388 
S.E.2d 223 (1990). 

Cited in Total Care, Inc. v. Department of 
Human Resources, 99 N.C. App. 517, 393 
S.E.2d 338 (1990); Florence Concrete Prods., 
Inc. v. North Carolina Licensing Bd., 113 N.C. 
App. 270, 487 S.E.2d 877 (1994); County of 
Durham vy. North Carolina Dep't of Env’t & 
Natural Resources, 131 N.C. App. 395, 507 
S.E.2d 310 (1998); D.G. Matthews & Son v. 
State ex rel. McDevitt, 131 N.C. App. 520, 508 
S.E.2d 331 (1998). 


§8§ 150B-5 through 150B-8: Reserved for future codification purposes. 


ARTICLE 2. 
Rule Making. 


8§ 150B-9 through 150B-16: Repealed by Session Laws 1991, c. 418, s. 


5. 


Cross References. — As to rulemaking, see 
now § 150B-18 et seq. 


§ 150B-17: Recodified as § 150B-4 by Session Laws 1991, c. 418, s. 4, 
effective October 1, 1991. 


ARTICLE 2A. 
Rules. 


Part 1. General Provisions. 


§ 150B-18. Scope and effect. 


This Article applies to an agency’s exercise of its authority to adopt a rule. A 
rule is not valid unless it is adopted in substantial compliance with this Article. 
(1991, c. 418, s. 1.) 
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Editor’s Note. — Session Laws 1991, ch. 
418 repealed former Articles 2 and 5 and en- 
acted in their place a new Article 2A. Where 
appropriate, the historical citations to sections 
in the repealed Articles have been added to 
corresponding sections in new Article 2A. 

Legal Periodicals. — For article, “Advisory 
Rulings by Administrative Agencies: Their Ben- 
efits and Dangers,” see 2 Campbell L. Rev. 1 
(1980). 


CASE 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Article 2 or earlier statutes. 

Notice and Opportunity to Be Heard 
Required. — Substantial compliance under 
former § 150A-9, among other things, required 
notice and the opportunity to be heard, as 
provided by former § 150A-12, before the adop- 
tion of a rule. American Guar. & Liab. Ins. Co. 
v. Ingram, 32 N.C. App. 552, 233 S.E.2d 398, 
cert. denied, 292 N.C. 729, 235 S.E.2d 782 
(1977). 

Limitation on Authority of Social Ser- 
vices Commission to Make Rules. — The 
Social Services Commission has and continues 
to have general rule making authority under its 
grant in § 143B-153 and by the provision of 
§ 108A-71 which authorizes the Department of 
Human Resources to accept all “State appropri- 
ations” for programs of social services. That 
grant became limited, however, by this Chapter 
upon its enactment, thereby requiring the 
Commission to comply with certain procedural 
requirements in adopting rules if specifically 
authorized by legislative enactment to adopt 
rules. Whittington v. North Carolina Dep’t of 
Human Resources, 100 N.C. App. 6038, 398 
S.E.2d 40 (1990). 

Rule denying Medicaid payments to 
those who are eligible for Medicare, but have 
failed to enroll, would be struck down as unsup- 
ported by statutory or regulatory authority and 
as denying a substantial right. Duke Univ. 
Medical Ctr. v. Bruton, 134 N.C. App. 39, 516 
S.E.2d 633 (1999). 

Compliance with This Chapter in Ad- 
ministering State Abortion Fund. — Since 
the State Abortion Fund prior to the enactment 
of Session Laws 1985, c. 479, s. 93 was merely 
a “state appropriation,” the Department of Hu- 
man Resources, through its Social Services 
Commission, could and did enact rules and 
regulations pertaining to the program. How- 
ever, by the passage of s. 98, which specifically 
limits, by legislative enactment, how the Fund 
is to be administered, the Department of Hu- 
man Resources and the Commission’s rule 
making authority must comply with the re- 
quirements of this Chapter. Whittington v. 


ART. 2A. 


RULES §150B-18 


For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1017 (1981). 

For article discussing limitations on ad hoc 
adjudicatory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 

For note, “The Forty-Two Hundred Dollar 
Question: ‘May State Agencies Have Discretion 
in Setting Civil Penalties Under the North 
Carolina Constitution?’”, see 68 N.C. L. Rev. 
1035 (1990). 


NOTES 


North Carolina Dep’t of Human Resources, 100 
N.C. App. 603, 398 S.E.2d 40 (1990). 

Construction with Coastal Area Man- 
agement Act. — The mandatory provisions of 
the Administrative Procedure Act must be read 
as complementing the procedural safeguards in 
the Coastal Area Management Act of 1974. 
Adams v. North Carolina Dep’t of Natural & 
Economic Resources, 295 N.C. 683, 249 S.E.2d 
402 (1978). 

Administrative agency rules may be 
grouped into three categories: (1) Proce- 
dural rules which describe how the agency will 
discharge its assigned functions and the re- 
quirements others must follow in dealing with 
the agency; (2) Legislative rules which are 
established by an agency as a result of a dele- 
gation of legislative power to the agency; and 
(3) Interpretative rules which interpret and 
apply the provisions of the statute under which 
the agency operates. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547, rehearing denied, 301 
N.C. 107, 273 S.E.2d 300 (1980). 

The Supreme Court is not limited to the 
label placed on a rule by an agency, but 
must look instead to the substance of the rule in 
question. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Amendments to State Guidelines as Ad- 
ministrative Rule-Making. — Amendments 
to the State guidelines by the Coastal Re- 
sources Commission are considered adminis- 
trative rule-making under this section and thus 
subject to the comprehensive additional safe- 
guards contained in the Administrative Proce- 
dure Act. Adams v. North Carolina Dep’t of 
Natural & Economic Resources, 295 N.C. 683, 
249 S.E.2d 402 (1978). 

Requirement by the Commissioner of 
Insurance that audited data be submitted 
in a ratemaking case was a legislative rule 
and therefore subject to the rule-making provi- 
sions of the North Carolina Administrative Pro- 
cedure Act. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 
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Construction of Former § 150A-10(4). — 
The exclusion of policy statements or interpre- 
tations “made in the decision of a contested 
case” included in subdivision (4) of former 
§ 150A-10 clearly was not intended to embrace 
substantive rules with anticipated future appli- 
cability. This is so because of the difference 
between interpretative and legislative rules 
and because subdivision (6) of former § 150A- 
10, which excludes “interpretative rules and 
general statements of policy of the agency” 
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would be unnecessary if subdivision (4) of 
former § 150A-10 were intended to apply to 
matters beyond the contested case in question. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

Cited in Jackson v. North Carolina Dep’t of 
Human Res., 131 N.C. App. 179, 505 S.E.2d 899 
(1998), cert. denied, 350 N.C. 594, 537 S.E.2d 
213 (1999). 


§ 150B-19. Restrictions on what can be adopted as a rule. 


An agency may not adopt a rule that does one or more of the following: 

(1) Implements or interprets a law unless that law or another law 
specifically authorizes the agency to do so. 

(2) Enlarges the scope of a profession, occupation, or field of endeavor for 
which an occupational license is required. 

(3) Imposes criminal liability or a civil penalty for an act or omission, 
including the violation of a rule, unless a law specifically authorizes 
the agency to do so or a law declares that violation of the rule is a 
criminal offense or is grounds for a civil penalty. 

(4) Repeats the content of a law, a rule, or a federal regulation. A brief 
statement that informs the public of a requirement imposed by law 
does not violate this subdivision and satisfies the “reasonably neces- 
sary” standard of review set in G.S. 150B-21.9(a)(3). 

(5) Establishes a fee or other charge for providing a service in fulfillment 
of a duty unless a law specifically authorizes the agency to do so or the 
fee or other charge is for one of the following: 

a. A service to a State, federal, or local governmental unit. 

b. A copy of part or all of a State publication or other document, the 
cost of mailing a document, or both. 

c. Atranscript of a public hearing. 

d. A conference, workshop, or course. 

e. Data processing services. 

(6) Allows the agency to waive or modify a requirement set in a rule 
unless a rule establishes specific guidelines the agency must follow in 
determining whether to waive or modify the requirement. (1978, c. 
1331, s. 1; 1985, c. 746, s. 1; 1991, c. 418, s. 1; 1996, 2nd Ex. Sess., c. 
18, s. 7.10(a).) 


§ 150B-20. Petitioning an agency to adopt a rule. 


(a) Petition. — A person may petition an agency to adopt a rule by 
submitting to the agency a written rule-making petition requesting the 
adoption. A person may submit written comments with a rule-making petition. 
If a rule-making petition requests the agency to create or amend a rule, the 
person must submit the proposed text of the requested rule change and a 
statement of the effect of the requested rule change. Each agency must 
establish by rule the procedure for submitting a rule-making petition to it and 
the procedure the agency follows in considering a rule-making petition. 

(b) Time. — An agency must grant or deny a rule-making petition submitted 
to it within 30 days after the date the rule-making petition is submitted, unless 
the agency is a board or commission. If the agency is a board or commission, it 
must grant or deny a rule-making petition within 120 days after the date the 
rule-making petition is submitted. 
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(c) Action. — If an agency denies a rule-making petition, it must send the 
person who submitted the petition a written statement of the reasons for 
denying the petition. If an agency grants a rule-making petition, it must 
inform the person who submitted the rule-making petition of its decision and 
must initiate rule-making proceedings. When an agency grants a rule-making 
petition, the notice of rule-making proceedings it publishes in the North 
Carolina Register may state that the agency is initiating rule-making proceed- 
ings as the result of a rule-making petition and state the name of the person 
who submitted the rule-making petition. If the rule-making petition requested 
the creation or amendment of a rule, the notice of text the agency publishes 
after the notice of rule-making proceedings may set out the text of the 
requested rule change submitted with the rule-making petition and state 
whether the agency endorses the proposed text. 

(d) Review. — Denial of a rule-making petition is a final agency decision and 
is subject to judicial review under Article 4 of this Chapter. Failure of an 
agency to grant or deny a rule-making petition within the time limits set in 
subsection (b) is a denial of the rule-making petition. 

(e) Repealed by Session Laws 1996, Second Extra Session, c. 18, s. 7.10(b). 
Gneeetoo). Sick} 1985,-c. 746-8. 1? 1991 'c. 418° 91: ¢. 477, sv 21996, 2nd 


Bx. Sess:, ¢. 18, s. 7.10(b); 1997-34, s. 2.) 


Editor’s Note. — Session Laws 1999-237, s. 
11 provides that the Codifier of Rules may 
reorganize Titles 10 and 15A of the North 
Carolina Administrative Code to reflect the 
recent reorganization of the Department of 
Health and Human Services and the Depart- 


ment of Environment and Natural Resources. 

Legal Periodicals. — For article, “Advisory 
Rulings by Administrative Agencies: Their Ben- 
efits and Dangers,” see 2 Campbell L. Rev. 1 
(1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Article 2 or earlier statutes. 

Judicial Review of Denial. — An agency’s 
denial of a petition for rule making under 
former § 150A-16 is subject to judicial review 
pursuant to the provisions of former § 150A- 
43. In re Wheeler, 85 N.C. App. 150, 354 S.E.2d 
374 (1987). 

Where the Commission denied plaintiffs’ 
rule-making petition, judicial review of the de- 
cision to deny the petition was available pursu- 
ant to subsection (d). Act-Up Triangle v. Com- 
mission for Health Servs., 345 N.C. 699, 483 
S.E.2d 388 (1997). 

Use of “Whole Record” Test. — The supe- 
rior court properly employed the “whole record 
test” in its judicial review of the Commission’s 
decision to deny plaintiffs’ rule-making peti- 
tion. Act-Up Triangle v. Commission for Health 
Servs., 345 N.C. 699, 483 S.E.2d 388 (1997). 

Plaintiff Failing to Exhaust Administra- 
tive Remedies Not Entitled to Judicial 
Relief. — Plaintiff collection agency was not 
entitled to seek a declaratory judgment in the 
superior court as to the validity and applicabil- 
ity of a regulation of the Department of Insur- 
ance prohibiting collection agencies from insti- 
tuting judicial proceedings on behalf of other 


persons, where plaintiff failed to exhaust avail- 
able administrative remedies by petitioning the 
Department of Insurance for amendment or 
repeal of the regulation under former § 150A- 
16 or seeking a declaratory ruling from the 
Department of Insurance as to the validity and 
applicability of the regulation under former 
§ 150A-17, and then by seeking judicial review 
of an adverse Department of Insurance decision 
under former § 150A-43 et seq. Porter v. North 
Carolina Dep’t of Ins., 40 N.C. App. 376, 253 
S.E.2d 44, cert. denied, 297 N.C. 455, 256 
S.E.2d 808 (1979). 

Federal Court Jurisdiction. — Where 
plaintiff filed a petition for rule-making re- 
questing that North Carolina Department of 
Human Resources remove rule from the North 
Carolina Food Stamp Manual, cease all further 
application of rule, and adopt proposed rule, 
and the Secretary of the United States Depart- 
ment of Agriculture moved to intervene, then 
removed the case to federal district court, pur- 
suant to 28 U.S.C. §§ 1441(b) and 1442(a)(1), 
the case was remanded to the State Supreme 
Court because the federal court lacked subject 
matter jurisdiction. Thomas v. North Carolina 
Dep't of Human Resources, 898 F. Supp. 315 
(M.D.N.C. 1995). 

Applied in North Carolina Chiropractic 
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Ass’n v. North Carolina State Bd. of Educ., 122 ing Comm’n, 126 N.C. App. 117, 484 S.E.2d 808 
N.C. App. 122, 468 S.E.2d 539 (1996); Benefi- (1997). 
cial N.C., Inc. v. State ex rel. N.C. State Bank- 


§ 150B-21. Agency must designate rule-making coordina- 
tor; duties of coordinator. 


(a) Each agency must designate one or more rule-making coordinators to 
oversee the agency’s rule-making functions. The coordinator shall serve as the 
liaison between the agency, other agencies, units of local government, and the 
public in the rule-making process. The coordinator shall report directly to the 
agency head. 

(b) The rule-making coordinator shall be responsible for the following: 

(1) Preparing notices of public hearings. 

(2) Coordinating access to the agency’s rules. 

(3) Screening all proposed rule actions prior to publication in the North 
Carolina Register to assure that an accurate fiscal note has been 
completed as required by G.S. 150B-21.4(b). 

(4) Consulting with the North Carolina Association of County Commis- 
sioners and the North Carolina League of Municipalities to determine 
which local governments would be affected by any proposed rule 
action. 7 

(5) Providing the North Carolina Association of County Commissioners 
and the North Carolina League of Municipalities with copies of all 
fiscal notes required by G.S. 150B-21.4(b), prior to publication in the 
North Carolina Register of the proposed text of a permanent rule 
change. 

(6) Coordinating the submission of proposed rules to the Governor as 
provided by G.S. 150B-21.26. 

(c) At the earliest point in the rule-making process and in consultation with 
the North Carolina Association of County Commissioners, the North Carolina 
League of Municipalities, and with samples of county managers or city 
managers, as appropriate, the rule-making coordinator shall lead the agency’s 
efforts in the development and drafting of any rules or rule changes that could: 

(1) Require any unit of local government, including a county, city, school 
administrative unit, or other local entity funded by or through a unit 
of local government to carry out additional or modified responsibili- 
ties; 

(2) Increase the cost of providing or delivering a public service funded in 
whole or in part by any unit of local government; or 

(3) Otherwise affect the expenditures or revenues of a unit of local 
government. 

(d) The rule-making coordinator shall send to the Office of State Budget and 
Management for compilation a copy of each final fiscal note prepared pursuant 
to G.S. 150B-21.4(b). 

(e) The rule-making coordinator shall compile a schedule of the administra- 
tive rules and amendments expected to be proposed during the next fiscal year. 
The coordinator shall provide a copy of the schedule to the Office of State 
Budget and Management in a manner proposed by that Office. 

(f) Whenever an agency proposes a rule that is purported to implement a 
federal law, or required by or necessary for compliance with federal law, or on 
aie the receipt of federal funds is conditioned, the rule-making coordinator 
shall: 

(1) Attach to the proposed rule a certificate prepared by the rule-making 
coordinator identifying the federal law requiring adoption of the 
proposed rule. The certification shall contain a statement setting forth 
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the reasons for why the proposed rule is required by law. If all or part 
of the proposed rule is not required by federal law or exceeds the 
requirements of federal law, then the certification shall state the 
reasons for that opinion. No comment or opinion shall be included in 
the certification with regard to the merits of the proposed rule; and 

(2) The rule-making coordinator shall maintain a copy of the federal law 
and shall provide to the Office of State Budget and Management for 
compilation the citation to the federal law requiring or pertaining to 
the proposed rule. (1991, c. 418, s. 1; 1995, c. 415, s. 1; c. 507, s. 27.8(v); 
2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2001-113, ss. 
1 to 4, provides: “For a well serving a single- 
family dwelling where lot size or other fixed 
conditions preclude the separation distances 
specified in subparagraph (a) (2) of 15A NCAC 
2C.0107 (Standards of Construction: Water- 
Supply Wells), as adopted by the Environmen- 
tal Management Commission on October 12, 
2000, and approved by the Rules Review Com- 
mission on November 16, 2000, the required 
separation distances shall be the maximum 
possible, but shall in no case be less than the 
following: 

“(1) Septic tank and drainfield 50 feet 

“(2) Water-tight sewage or liquid-waste col- 


lection or transfer facility 25 feet 
“(3) Animal barns 50 feet 
“(4) Cesspool or privies 50 feet. 


“This act [Session Laws 2001-113] consti- 
tutes a recent act of the General Assembly 
within the meaning of G.S. 150B-21.1(a). The 
Environmental Management Commission may 
adopt a temporary rule that incorporates the 
provisions of Section 1 of this act [Section 1 of 
Session Laws 2001-113]. Notwithstanding G.S. 
150B-21.1(d), a temporary rule adopted in ac- 
cordance with this section shall remain in effect 
until a permanent rule adopted to replace the 
temporary rule becomes effective. 

“Except as provided by Section 1 of this act 


[Section 1 of Session Laws 2001-113], this act 
does not limit the authority of the Environmen- 
tal Management Commission to adopt rules 
governing the location, construction, repair, 
and abandonment of wells pursuant to G.S. 
87-87 and Article 2A of Chapter 150B of the 
General Statutes. 

“This act is effective retroactively to the date 
on which it is ratified. If the Environmental 
Management Commission adopts a temporary 
rule as provided in Section 2 of this act, Section 
1 of this act [Sections 1 and 2 of Session Laws 
2001-113] expires when the temporary rule 
becomes effective.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(a), effective July 21, 2000, 
substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” throughout the section. 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management’ in subsections 
(d) and (e) and in subdivision (f)(2). 


2001-424, s. 36.5 is a 


Part 2. Adoption of Rules. 


§ 150B-21.1. Procedure for adopting a temporary rule. 


(a) Adoption. — An agency may adopt a temporary rule without prior notice 
or hearing or upon any abbreviated notice or hearing the agency finds practical 
when it finds that adherence to the notice and hearing requirements of this 
Part would be contrary to the public interest and that the immediate adoption 
of the rule is required by one or more of the following: 

(1) Aserious and unforeseen threat to the public health, safety, or welfare. 
(2) The effective date of a recent act of the General Assembly or the 


United States Congress. 


(3) A recent change in federal or State budgetary policy. 


(4) A federal regulation. 
(5) A court order. 
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(6) The need for the rule to become effective the same date as the State 
Medical Facilities Plan approved by the Governor, if the rule ad- 
dresses a matter included in the State Medical Facilities Plan. 

An agency must prepare a written statement of its findings of need for a 
temporary rule. The statement must be signed by the head of the agency 
adopting the rule. | 

(al) Notwithstanding the provisions of subsection (a) of this section, the 
Wildlife Resources Commission may adopt a temporary rule after prior notice 
or hearing or upon any abbreviated notice or hearing the agency finds practical 
to protect the public health, safety, or welfare, conserve wildlife resources, or 
provide for the orderly and efficient operation of game lands by establishing 
any of the following: 

(1) No wake zones; 

(2) Hunting or fishing seasons; 

(3) Hunting or fishing bag limits; 

(4) Management of public game lands as defined in G.S. 113-129(8a). 
When the Wildlife Resources Commission adopts a temporary rule pursuant to 
this subsection, it must submit the reference to this subsection as its statement 
of need to the Codifier of Rules. 

(a2) Notwithstanding the provisions of subsection (a) of this section, the 
Secretary of State may adopt temporary rules to implement the certification 
technology provisions of Article 11A of Chapter 66 of the General Statutes and 
to adopt uniform Statements of Policy that have been officially adopted by the 
North American Securities Administrators Association for the purpose of 
promoting uniformity of state securities regulation. After having the proposed 
temporary rule published in the North Carolina Register and at least 30 days 
prior to adopting a temporary rule pursuant to this subsection, the Secretary 
shall: 

(1) Notify persons on its mailing list maintained pursuant to G.S. 150B- 
21.2(d) and any other interested parties of its intent to adopt a 
temporary rule; 

(2) eae oral and written comments on the proposed temporary rule; 
an 

(3) Hold at least one public hearing on the proposed temporary rule. 
When the Secretary adopts a temporary rule pursuant to this subsection, the 
Secretary must submit a reference to this subsection as the Secretary’s 
statement of need to the Codifier of Rules. 

Notwithstanding any other provision of this Chapter, the Codifier of Rules 
shall publish in the North Carolina Register a proposed temporary rule 
received from the Secretary in accordance with this subsection. 

(a3) Notwithstanding the provisions of subsection (a) of this section, the 
Commissioner of Insurance may adopt a temporary rule to implement the 
provisions of G.S. 58-2-205 after prior notice or hearing or upon any abbrevi- 
ated notice or hearing. When the Commissioner adopts a temporary rule 
pursuant to this subsection, the Commissioner must submit the reference to 
oe subsection as the Commissioner’s statement of need to the Codifier of 

ules. 

(a4) Notwithstanding the provisions of subsection (a) of this section, the 
State Chief Information Officer may adopt temporary rules to implement the 
information technology procurement provisions of Article 3D of Chapter 147 of 
the General Statutes. After having the proposed temporary rule published in 
the North Carolina Register and at least 30 days prior to adopting a temporary 
rule pursuant to this subsection, the Officer shall: 

(1) Notify persons on its mailing list maintained pursuant to G.S. 150B- 
21.2(d) and any other interested parties of its intent to adopt a 
temporary rule; 
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(2) Accept oral and written comments on the proposed temporary rule; 


an 

(3) Hold at least one public hearing on the proposed temporary rule. 
When the Officer adopts a temporary rule pursuant to this subsection, the 
Officer must submit a reference to this subsection as the Officer’s statement of 
need to the Codifier of Rules. 

Notwithstanding any other provision of this Chapter, the Codifier of Rules 
shall publish in the North Carolina Register a proposed temporary rule 
received from the Officer in accordance with this subsection. 

(a5) Notwithstanding the provisions of subsection (a) of this section, the 
State Board of Elections may adopt a temporary rule after prior notice or 
hearing or upon any abbreviated notice or hearing the agency finds practical 
for one or more of the following: 

(1) In accordance with the provisions of G.S. 163-22.2. 

(2) Toimplement any provisions of state or federal law for which the State 
Board of Elections has been authorized to adopt rules. 

(3) The need for the rule to become effective immediately in order to 
preserve the integrity of upcoming elections and the elections process. 

When the State Board of Elections adopts a temporary rule pursuant to this 
subsection, it must submit the reference to this subsection as its statement of 
need to the Codifier of Rules. 

(a6) (Expires June 30, 2002) Notwithstanding the provisions of subsection 
(a) of this section, the Manufactured Housing Board may adopt temporary 
rules regarding continuing education course approval under G.S. 148- 
143.11B(c). After having the proposed temporary rule published in the North 
Carolina Register and at least 30 days prior to adopting a temporary rule 
pursuant to this subsection, the Board shall: 

(1) Notify persons on its mailing list maintained pursuant to G.S. 150B- 
21.2(d) and any other interested parties of its intent to adopt a 
temporary rule; 

(2) Accept oral and written comments on the proposed temporary rule; 
and 

(3) Hold at least one public hearing on the proposed temporary rule. 

When the Board adopts a temporary rule pursuant to this subsection, the 
Board must submit a reference to this subsection as the Board’s statement of 
need to the Codifier of Rules. 

Notwithstanding any other provision of this Chapter, the Codifer of Rules 
shall publish in the North Carolina Register a proposed temporary rule 
received from the Board in accordance with this subsection. 

(a7) Notwithstanding the provisions of subdivision (a)(2) of this section, an 
agency may adopt a temporary rule to implement the provisions of any of the 
following acts until all rules necessary to implement the provisions of the act 
have become effective as either temporary or permanent rules: 

(1) (Repealed effective July 1, 2002) The North Carolina Rural Rede- 
velopment Authority Act, Part 2D of Article 10 of Chapter 143B of the 
General Statutes. 

(2) (Repealed effective July 1, 2003) Article 34B of Chapter 115C of the 
General Statutes, relating to qualified zone academy bonds. 

(a8) (Expires on June 30, 2003) Notwithstanding the provisions of sub- 
section (a) of this section, the Secretary of Transportation may adopt tempo- 
rary rules concerning the permitted height of mobile and modular homes. After 
having the proposed temporary rule published in the North Carolina Register 
and at least 30 days prior to adopting a temporary rule pursuant to this 
subsection, the Secretary shall: 

(1) Notify persons on its mailing list maintained pursuant to G.S. 150B- 
21.2(d) and any other interested parties of its intent to adopt a 
temporary rule. 
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(2) Accept oral and written comments on the proposed temporary rule. 
(3) Hold at least one public hearing on the proposed temporary rule. 

When the Secretary adopts a temporary rule pursuant to this subsection, the 
Secretary must submit a reference to this subsection as the Secretary's 
statement of need to the Codifier of Rules. 

Notwithstanding any other provision of this Chapter, the Codifier of Rules 
shall publish in the North Carolina Register a proposed temporary rule 
received from the Secretary in accordance with this subsection. 

(a9) (Expires June 30, 2003) Notwithstanding the provisions of subsection 
(a) of this section, the Secretary of Transportation may adopt temporary rules 
pursuant to G.S. 113A-11(b) to establish a class of minimum criteria projects. 

After having the proposed temporary rule published in the North Carolina 
Register, and at least 30 days prior to adopting a temporary rule pursuant to 
this subsection, the Secretary shall do all of the following: 

(1) Notify persons on its mailing list, maintained pursuant to G.S. 
150B-21.2(d), and any other interested parties, of his intent to adopt 
a temporary rule. 
(2) Accept oral and written comments on the proposed temporary rule. 
(3) Hold at least one public hearing on the proposed temporary rule. 
When the Secretary adopts a temporary rule pursuant to this subsection, the 
Secretary shall submit a reference to this subsection as the Secretary’s 
statement of need to the Codifier of Rules. 

Notwithstanding any other provision of this Chapter, the Codifier of Rules 
shall publish in the North Carolina Register a proposed temporary rule 
received from the Secretary in accordance with this subsection. 

(b) Review. — When an agency adopts a temporary rule it must submit the 
rule and the agency’s written statement of its findings of the need for the rule 
to the Codifier of Rules. Within one business day after an agency submits a 
temporary rule, the Codifier of Rules must review the agency’s written 
statement of findings of need for the rule to determine whether the statement 
of need meets the criteria listed in subsection (a) or (al) of this section. In 
reviewing the statement, the Codifier of Rules may consider any information 
submitted by the agency or another person. If the Codifier of Rules finds that 
the statement meets the criteria, the Codifier of Rules must notify the head of 
the agency and enter the rule in the North Carolina Administrative Code. 

If the Codifier of Rules finds that the statement does not meet the criteria, 
the Codifier of Rules must immediately notify the head of the agency. The 
agency may supplement its statement of need with additional findings or 
submit a new statement. If the agency provides additional findings or submits 
a new statement, the Codifier of Rules must review the additional findings or 
new statement within one business day after the agency submits the addi- 
tional findings or new statement. If the Codifier of Rules again finds that the 
statement does not meet the criteria listed in subsection (a) or (al) of this 
section, the Codifier of Rules must immediately notify the head of the agency. 

If an agency decides not to provide additional findings or submit a new 
statement when notified by the Codifier of Rules that the agency’s findings of 
need for a rule do not meet the required criteria, the agency must notify the 
Codifier of Rules of its decision. The Codifier of Rules must then enter the rule 
in the North Carolina Administrative Code on the sixth business day after 
receiving notice of the agency’s decision. 

(c) Standing. — A person aggrieved by a temporary rule adopted by an 
agency may file an action for declaratory judgment in Wake County Superior 
Court pursuant to Article 26 of Chapter 1 of the General Statutes. In the 
action, the court shall determine whether the agency’s written statement of 
findings of need for the rule meets the criteria listed in subsection (a) or (a1) of 
this section and whether the rule meets the standards in G.S. 150B-21.9 that 
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apply to review of a permanent rule. The court shall not grant an ex parte 
temporary restraining order. 

Filing a petition for rule making or a request for a declaratory ruling with 
the agency that adopted the rule is not a prerequisite to filing an action under 
this subsection. A person who files an action for declaratory judgment under 
this subsection must serve a copy of the complaint on the agency that adopted 
the rule being contested, the Codifier of Rules, and the Commission. 

(d) Effective Date and Expiration. — A temporary rule becomes effective on 
the date specified in G.S. 150B-21.3. A temporary rule expires on the earliest 
of the following dates: 

(1) The date specified in the rule. 

(2) The effective date of the permanent rule adopted to replace the 

temporary rule, if the Commission approves the permanent rule. 

(3) The date the Commission returns to an agency a permanent rule the 

agency adopted to replace the temporary rule. 

(4) The effective date of an act of the General Assembly that specifically 
disapproves a permanent rule adopted to replace the temporary rule. 
(5) 270 days from the date the temporary rule was published in the North 
Carolina Register, unless the permanent rule adopted to replace the 
temporary rule has been submitted to the Commission. 

(e) Publication. — When the Codifier of Rules enters a temporary rule in the 
North Carolina Administrative Code, the Codifier must publish the rule in the 
North Carolina Register. Publication of a temporary rule in the North Carolina 
Register serves as a notice of rule-making proceedings for a permanent rule if 
the permanent rule is substantially the same as the published temporary rule, 
unless the agency published a notice of rule-making proceedings at least 60 
days before it adopted the temporary rule. (1973, c. 1331, s. 1; 1981, c. 688, s. 
12; 1981 (Reg. Sess., 1982), c. 1232, s. 1; 1983, c. 857; c. 927, ss. 4,.8;,1985,.c: 
746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(1), 1(8); 1987, c. 285, ss. 10-12; 
1991, c. 418,s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 149; 19938; c. 553, s. 54; 1995, 
c. 507, s. 27.8(c); 1996, 2nd Ex. Sess., c. 18, ss. 7.10(c), (d); 1997-403, ss. 1-3; 
1998-127, s. 2; 1998-212, s. 26B(h); 1999-434, s. 16; 1999-453, s. 5(a); 2000-69, 
ss. 3, 5; 2000-148, ss. 4, 5; 2001-126, s. 12; 2001-421, s. 2.3; 2001-424, ss. 


27.17(b), 27.22(a); 2001-487, s. 21(g).) 


Cross References. — As to Commission’s 
ability to adopt temporary rules, notwithstand- 
ing this section, to establish maximum mass 
loads or concentration limits relating to nitro- 
gen and phosphorous discharge limits pursuant 
to § 143-215.1B, see § 1438-215.1B(c). 

Editor’s Note. — This section was amended 
by Session Laws 1993, c. 553, s. 54, in the coded 
bill drafting format provided by § 120-20.1. It 
has been set out in the form above at the 
direction of the Revisor of Statutes. 

The section above was amended by Session 
Laws 1999-434, s. 16, and Session Laws 1999- 
453, s. 5(a). Subdivision (a4) as added by Ses- 
sion Laws 1999-453, s. 5(a), has been redesig- 
nated as subdivision (a5) at the direction of the 
Revisor of Statutes. 

Session Laws 1999-453, s. 1, provides that 
the act shall be known as “The Campaign 
Reform Act of 1999.” 

Session Laws 1999-453, s. 11, contains a 
severability clause. 

Session Laws 2000-69, s. 4, in part, provides: 

“Interpretation of Act. 


“(a) Additional Method. This act provides an 
additional and alternative method for the doing 
of the things it authorizes and is as supplemen- 
tal and additional to powers conferred by other 
laws. Except as otherwise expressly provided, it 
does not derogate any powers now existing. 

“(b) Statutory References. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
those sections or Chapters as they may be 
amended from time to time by the General 
Assembly. 

“(c) Liberal Construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect its purposes.” 

Session Laws 2000-69, s. 4(d) contains a 
severability clause. 

Session Laws 2000-69, s. 5, provides that 
subdivision (a7)(2), as enacted by s. 3 of the act, 
is repealed effective July 1, 2003. 

Session Laws 2000-148, s. 5, provides that 
subdivision (a7)(1), as enacted by s. 4 of the act, 
is repealed effective July 1, 2002. 
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Session Laws 2001-421, s. 5.3 provides that s. 
2.3, which added subsection (a6) of this section, 
expires June 30, 2002. 

SesslOle pudWwSyp 200 bet le tS. OL cum Sia 
severability clause. 

Session Laws 2001-424, s. 27.17(c), provides 
that subsection (b), which added subsection 
(a8) of this section, expires on June 30, 2003. 

Session Laws 2001-424, s. 27.22(b), provides 
that subsection (a), which added subsection 
(a9) of this section, expires on June 30, 2003. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Neuse River Basin. — Session Laws 1998- 
221, s. 1.2 provided: “Permanent rule disap- 
proved; temporary rule continued in effect. — 
Pursuant to G.S. 150B-21.3(b), 154 NCAC 
2B.0233 (Neuse River Basin: Nutrient Sensi- 
tive Waters Management Strategy: Protection 
and Maintenance of Riparian Areas with Exist- 
ing Forest Vegetation), as amended by the 
Commission and approved by the Rules Review 
Commission on 19 February 1998, is disap- 
proved as a permanent rule. Notwithstanding 
G.S. 150B-21.1(d), 15A NCAC 2B.0233 (Neuse 
River Basin: Nutrient Sensitive Waters Man- 
agement Strategy: Protection and Maintenance 
of Riparian Areas with Existing Forest Vegeta- 
tion), as amended by the Commission effective 
22 April 1998, shall remain in effect as a 
temporary rule until the revised temporary 
rule required by Section 1.8 of this act becomes 
effective. The Commission and the Department 
shall implement temporary rule 154 NCAC 
2B.0233 as provided in Section 1.3 of this act.” 

Session Laws 1998-221, s. 1.12 provided: 
“Temporary rules authorized. — (a) Notwith- 
standing G.S. 150B-21.1(a)(2) and 26 NCAC 
2C.0102(11), the Commission may adopt tem- 
porary rules to implement this Part and to 
correct other rules related to the Neuse River 
Nutrient Sensitive Waters (NSW) Management 
Strategy until 1 October 1999. It is the inten- 
tion of the General Assembly that the Commis- 
sion first address the revisions to temporary 
rule 15A NCAC 2B.0233 required by subdivi- 
sion (1) of subsection (a) of Section 1.8 of this 
act and that the Commission adopt all tempo- 
rary rules required by or necessary to imple- 
ment this Part no later than 1 April 1999. 

“(b) Notwithstanding G.S. 150B-21.1(a)(2) 
and 26 NCAC 2C.0102(11), the Sedimentation 
Control Commission may adopt temporary 
rules to implement Section 1.11 of this act until 
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1 October 1999. It is the intention of the Gen- 
eral Assembly that the Sedimentation Control 
Commission adopt any temporary rules that 
may be necessary to implement Section 1.11 of 
this act no later than 1 April 1999. If the 
Sedimentation Control Commission deter- 
mines that adoption of a temporary rule is 
necessary to implement Section 1.11 of this act, 
the Sedimentation Control Commission shall 
proceed, in accordance with Article 2A of Chap- 
ter 150B of the General Statutes, with the 
adoption of a permanent rule to replace the 
temporary rule. The Sedimentation Control 
Commission shall require local erosion control 
programs approved under G.S. 113A-60 to im- 
plement the requirements of G.S. 113A-61(b1), 
as amended by Section 1.11 of this act.” 

Coastal Energy Facilities. — Session 
Laws 1998-221, s. 2.1 provided: “Notwithstand- 
ing G.S. 150B-21.1(a) and 26 NCAC 
2C.0102(11), the Coastal Resources Commis- 
sion may adopt temporary rules governing 
coastal energy facilities until 1 July 2005.” 

Conservation Reserve Enhancement 
Program. — Session Laws 1998-165, -s. 2 pro- 
vides that the Soil and Water Conservation 
Commission may adopt temporary rules to im- 
plement the Conservation Reserve Enhance- 
ment Program. This section shall constitute a 
recent act of the General Assembly for purposes 
of G.S. 150B-21.1(a)(2). 

Area Mental Health Programs. — Session 
Laws 1998-212, s. 12.35C(b) provides: “Not- 
withstanding G.S. 150B-21.1, the Secretary 
may adopt temporary rules to implement sub- 
section (a) of this section [which amended 
§ 122C-112(a)], provided that the temporary 
rules shall not become effective until 60 days 
after the Secretary has provided notice and 
opportunity for written comment to the general 
public of the Secretary’s intent to adopt tempo- 
rary rules, the purpose and subject matter of 
the rules, and the effective date of the rules. 
Notice and comment shall be through publica- 
tion in the North Carolina Register, in the print 
media, and through mailings to area mental 
health authorities and other appropriate men- 
tal health institutions and providers that will 
be subject to the temporary rules.” 

Immunization Program. — Session Laws 
1998-212, s. 12.52(c), provides in part that the 
Commission for Health Services may adopt 
temporary rules to impose upon immunization 
program providers reasonable reporting re- 
quirements with respect to improving immuni- 
zation program accountability as required by 
the section. 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998.’” 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
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that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 30.5 contains a 
severability clause. 

Medicaid. — Session Laws 1999-237, s. 
11.12(t) provides that the Department of 
Health and Human Services may adopt tempo- 
rary rules according to the procedures estab- 
lished in G.S. 150B-21.1 when it finds that 
these rules are necessary to maximize receipt of 
federal funds, to reduce Medicaid expenditures, 
and to reduce fraud and abuse. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
of 1999,” 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 

“Best Value.” — Session Laws 1999-434, s. 
19, provides that the Secretary of Commerce 
shall implement policies and procedures to en- 
sure “Best Value” Procurement, Solution-Based 
Procurement, and Government-Vendor Part- 
nership. 

Session Laws 1999-434, s. 20, requires the 
Secretary of Commerce to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999-434, s. 21, provides that 
the Secretary of Commerce shall report to the 
Joint Select Committee on Information Tech- 
nology on the implementation of this act on or 
before April 1, 2000. 

Session Laws 1999-434, s. 22, provides that 
the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. 

Hurricane Floyd Recovery Act. — Ses- 
sion Laws 1999-463, s. 4 authorizes every State 
agency to adopt temporary rules necessary to 
implement the provisions of the act, the Hurri- 
cane Floyd Recovery Act of 1999, and provides 
that notwithstanding § 150B-21.1 (a)(2) and 26 
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NCAC 2C.0102(11), the authority to adopt tem- 
porary rules to implement the provisions of the 
act shall continue in effect until all rules nec- 
essary to implement the provisions of the act 
have become effective as either temporary rules 
or permanent rules. Notwithstanding § 150B- 
21.1 (d), a temporary rule adopted to imple- 
ment the provisions of the act shall specify the 
date on which the rule will expire and shall 
continue in effect until that date. Any agency 
that adopts a temporary rule to implement the 
provisions of the act shall report the text of the 
rule and the agency’s written statement of its 
findings of the need for the rule to the Joint 
Legislative Administrative Procedure Over- 
sight Committee within 30 days of the adoption 
of the temporary rule. Section 4 applies to the 
adoption of temporary rules by the Department 
of Administration under § 113A-11 (a) and to 
the adoption of temporary rules that establish 
minimum criteria by any State agency, as de- 
fined in § 113A-9, under § 113A-11 (b). 

Adult Care Homes—Short-Term Admis- 
sion. — Session Laws 2000-50, s. 2, provides: 
“Notwithstanding G.S. 150B-21.1(a), the Medi- 
cal Care Commission shall adopt temporary 
rules for the purpose of defining the circum- 
stances under which adult care homes may 
admit residents on a short-term basis for the 
purpose of caregiver respite and the rules that 
shall apply during the course of their stay. The 
Commission’s authority to adopt temporary 
rules under this section expires on the date that 
permanent rules pertaining to the same subject 
matter adopted by the Commission as autho- 
rized under G.S. 143B-165(10) become effec- 
tive.” 

Mental Health Facilities. — Session Laws 
2000-55, s. 6, provides: “Notwithstanding G.S. 
150B-21.1(a), the Commission for Mental 
Health, Developmental Disabilities, and Sub- 
stance Abuse Services shall adopt temporary 
rules to implement G.S. 122C-26(5).” 

Abuser Treatment Programs. — Session 
Laws 2000-67, s. 21.5, provides that, notwith- 
standing the provisions of G.S. 150B-21.1(a), 
the Department of Administration may adopt 
temporary rules to approve abuser treatment 
programs that apply to the North Carolina 
Council for Women. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.’” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 


743 


§150B-21.1 


Air Quality. — Session Laws 2000-134, s. 
21, provides that Session Laws 2000-134, relat- 
ing to air quality emission inspections, and 
fund expenditures, constitutes a recent act of 
the General Assembly within the meaning of 
G.S. 150B-21.1, and that, notwithstanding G.S. 
150B-21.1(a)(2) and 26 NCAC 2C.0102(11), the 
Environmental Management Commission and 
the Division of Motor Vehicles of the Depart- 
ment of Transportation may adopt temporary 
rules to implement the provisions of the act. 
Section 21 is to continue in effect until all rules 
necessary to implement the provisions of the 
act have become effective as either temporary 
rules or permanent rules. 

Tar-Pamlico River Basin. — Session Laws 
2001-355, s. 5(b) provides that the Environ- 
mental Management Commission may adopt a 
temporary rule that incorporates the provisions 
of Sections 2 and 3 of the act (providing for 
implementation of the Tar-Pamlico River Ba- 
sin-Nutrient Sensitive Waters Management 
Strategy: Agricultural Nutrient Control Strat- 
egy, as adopted by the Environmental Manage- 
ment Commission on 12 October 2000 and 
approved by the Rules Review Commission on 
20 November 2000, to become effective on 1 
September 2001). Notwithstanding G.S. 150B- 
21.1(d), atemporary rule adopted in accordance 
with s. 5(b) shall remain in effect until a tem- 
porary or permanent rule adopted to replace 
the temporary rule becomes effective. 

Neonatal Care Beds. — Session Laws 
2001-410, s. 2, effective September 14, 2001, 
and expiring 180 days from that date, provides: 
“Notwithstanding G.S. 150B-21.1(a), the Medi- 
cal Care Commission shall adopt temporary 
rules setting forth conditions for licensing all 
levels of neonatal care beds. After having the 
proposed temporary rules published in the 
North Carolina Register and at least 30 days 
prior to adopting any temporary rules pursuant 
to this section, the Commission shall: 

“(1) Notify persons on its mailing list main- 
tained pursuant to G.S. 150B-21.2(d) and any 
other interested parties of its intent to adopt 
the temporary rules. 

“(2) Accept oral and written comments on the 
proposed temporary rules. 

“(3) Hold at least one public hearing on the 
proposed temporary rules. When the Commis- 
sion adopts temporary rules pursuant to this 
section, the Commission shall submit a refer- 
ence to this section as the Commission’s state- 
ment of need to the Codifier of Rules. The 
Codifier of Rules shall review the Commission’s 
proposed temporary rules in accordance with 
G.S. 150B-21.1(b). 

“When the Commission adopts temporary 
rules pursuant to this section, the Commission 
shall submit a reference to this section as the 
Commission’s statement of need to the Codifier 
of Rules. The Codifier of Rules shall review the 
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Commission’s proposed temporary rules in ac- 
cordance with G.S. 150B-21.1(b).” 

Medicaid — Temporary Rules. — Session 
Laws 2001-424, s. 21.19(t) provides: “The De- 
partment of Health and Human Services may 
adopt temporary rules according to the proce- 
dures established in G.S. 150B-21.1 when it 
finds that these rules are necessary to maxi- 
mize receipt of federal funds within existing 
State appropriations, to reduce Medicaid ex- 
penditures, and to reduce fraud and abuse. 
Prior to the filing of these temporary rules with 
the Office of Administrative Hearings, the De- 
partment shall consult with the Office of State 
Budget and Management on the possible fiscal 
impact of the temporary rule and its effect on 
State appropriations and local governments. 

Medical Coverage Policy Under State 
Medicaid Program. — Session Laws 2001- 
424, s. 21.20(a) provides: “(a) In order to pro- 
mote consistency among providers and to en- 
sure that medical coverage criteria are 
uniformly applied to Medicaid © recipients 
throughout the State, the Department of 
Health and Human Services shall adopt medi- 
cal coverage policies for the State Medicaid 
Program that are consistent with national 
standards or Department-defined standards. If 
the Department determines that application of 
a national standard would likely cause signifi- 
cant deterioration in the quality of or access to 
appropriate medical care, then the Department 
shall substitute for that national standard an 
evidence-based, best-practice standard that 
will not compromise quality of or access to 
appropriate medical care. The adoption of new 
or amended medical coverage policies under the 
State Medicaid Program are exempt from the 
rule-making requirements of Chapter 150B of 
the General Statutes.” 

Session Laws 2001-424, s. 21.20(b) sets out 
criteria for the development, amendment and 
adoption of medical coverage policy. 

Reorganization of Human Resources 
Development Program. — Session Laws 
2001-424, ss. 30.3(a) to (e), provide: 

“(a) The State Board of Community Colleges 
shall establish a committee to develop and 
recommend to the Board a core series of em- 
ployability skills training classes that should be 
coded in the Continuing Education Master 
Course List as Human Resources Development. 

“(b) The State Board of Community Colleges 
may waive tuition and fees for enrollment in 
classes coded in the Continuing Education 
Master Course List as Human Resources De- 
velopment if the individual enrolling: 

“(1) Is unemployed; 

“(2) Has received notification of a pending 
layoff; 

“(3) Is working and is eligible for the Federal 
Earned Income Tax Credit (FEITC); or 

“(4) Is working and earning wages at or below 
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two hundred percent (200%) of the federal 
poverty guidelines. 

“Individuals for whom tuition and fees are 
waived must sign a form adopted by the State 
Board of Community Colleges verifying that 
they meet one of these criteria. 

“(c) The State Board of Community Colleges 
shall study the feasibility of integrating the 
delivery of human resources development ser- 
vices into the frame work of the JobLink Career 
Centers. The Board shall report its recommen- 
dations to the Joint Legislative Education 
Oversight Committee by May 1, 2002. 

“(d) The State Board of Community Colleges 
shall report,to the Joint Legislative Education 
Oversight Committee on its reorganization of 
the Human Resources Development Program 
by January 1, 2003. 

“(e) The State Board of Community Colleges 
may adopt temporary rules to implement reor- 
ganization of the Human Resources Develop- 
ment Program.” 

Open-End Design Agreements for 
Wetland, Stream, and Buffer Projects. — 
Session, Laws 2001-442, ss. 6(a) to (c), provide: 
“(a) This act [Session Laws 2001-442] consti- 
tutes a recent act of the General Assembly 
within the meaning of G.S. 150B-21.1. 

“(b) Notwithstanding G.S.150B-21.1(a)(2) 
and 26 NCAC 2C.0102(11), the Environmental 
Management Commission may adopt tempo- 
rary rules to implement this act [Session Laws 
2001-422] until 1 July 2002. Prior to the adop- 
tion of a temporary rule under this section [s. 6 
of Session Laws 2001-442], the Commission 
shall. publish a notice of intent to adopt a 
temporary rule in the North Carolina Register. 
The notice shall set out the text of the proposed 
temporary rule and include the name of the 
person to whom questions and written com- 
ment on the proposed temporary rule may be 
submitted. The Commission shall accept writ- 
ten comment on the proposed temporary rule 
for at least 30 days after the notice of intent to 
adopt a temporary rule is published in the 
North Carolina Register. 

“(¢) Notwithstanding G.S.150B-21.1(a)(2) 
and 26 NCAC 2C.0102(11), the State Building 
Commission may adopt temporary rules to au- 
thorize open-end design agreements for design 
and construction of wetland, stream, and buffer 
creation, mitigation, and restoration projects. 
Prior to the adoption of a temporary rule under 
this section [s. 6 of Session Laws 2001-442], the 
Commission shall publish a notice of intent to 
adopt a temporary rule in the North Carolina 
Register. The notice shall set out the text of the 
proposed temporary rule and include the name 
of the person to whom questions and written 
comment on the proposed temporary rule may 
be submitted. The Commission shall accept 
written comment on the proposed temporary 
rule for at least 30 days after the notice of 
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intent to adopt a temporary rule is published in 
the North Carolina Register. The State Build- 
ing Commission is authorized to adopt tempo- 
rary rules under this section [s. 6 of Session 
Laws 2001-442] until 1 July 2002.” 

Trust Funds. — Session Laws 2001-487, s. 
124, provides: “Notwithstanding G.S. 150B- 
21.1(a)(2), the Health and Wellness Trust Fund 
Commission and the Tobacco Trust Fund Com- 
mission shall have the authority to adopt tem- 
porary rules as a recent act of the General 
Assembly through June 30, 2002, in order to 
adopt rules as authorized in S.L. 2000-147.” 

Buffer Requirement. — Session Laws 
2001-494, s. 3, provides: “The Coastal Re- 
sources Commission may adopt a temporary 
rule to amend 15A NCAC. 7H.0209 that incor- 
porates the provision of Section 1 of this act |[s. 
1 of Session Laws 2001-494, relating to the 30 
foot buffer requirement along public trust and 
estuarine waters]. Notwithstanding G.S. 150B- 
21.1(d), a temporary rule adopted in accordance 
with this section [s. 1 of Session Laws 2001- 
494] shall remain in effect until the permanent 
rule that incorporates the temporary rule be- 
comes effective. Notwithstanding G.S. 150B- 
21.1(a)(2), this act [Session Laws 2001-494] 
shall not be construed to authorize the adoption 
of temporary rules except as specifically pro- 
vided in this section [s. 1 of Session Laws 
2001-494].” 

Motor Vehicle Emissions. — Session Laws 
2001-504, s. 19, provides: “This act constitutes 
a recent act of the General Assembly within the 
meaning of G.S. 150B-21.1. Notwithstanding 
G.S. 150B-21:1l(a) (2) and. 26 NCAC 
2C.0102(11), the Environmental Management 
Commission and the Division of Motor Vehicles 
of the Department of Transportation may adopt 
temporary rules to implement the provisions of 
this act. This section [s. 19 of Session Laws 
2001-504] shall continue in effect until all rules 
necessary to implement the provisions of this 
act have become effective as either temporary 
rules or permanent rules. ” 

Effect of Amendments. — Session Laws 
1999-434, s. 16, effective January 1, 2000, 
added subsection (a4). 

Session Laws 1999-453, s. 5(a), effective Au- 
gust 12, 1999, and applicable to rules adopted 
by the State Board of Elections on or after that 
date, added subsection (a5). 

Session Laws 2000-69, s. 3, effective June 30, 
2000, added subsection (a7). See editor’s note 
for repeal of subdivision (a7)(2). 

Session Laws 2000-148, s. 4, effective July 1, 
2000, added present subdivision (a7)(1), and in 
subdivision (a7)(2), added “relating to qualified 
zone academy bonds.” See editors’s note for 
repeal of subdivision (a7)(1). 

Session Laws 2001-126, s. 12, effective May 
25, 2001, in subsection (a2), added the lan- 
guage beginning “and to adopt Uniform State- 
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ments of Policy” at the end of first sentence of 
the introductory language and substituted 
“Codifier” for “Codifer” in the last paragraph of 
that subsection. 

Session Laws 2001-421, s. 2.3, effective Sep- 
tember 22, 2001, added subsection (a6). For 
expiration provision, see the editor’s note. 

Session Laws 2001-424, ss. 27.17(b) and 
27.22(a), effective July 1, 2001, added subsec- 
tions (a8) and (a9). For expiration date, see 
editor’s notes. 
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Session Laws 2001-487, s. 21(g), effective 
December 16, 2001, substituted “the Officer” for 
“the Secretary” throughout subsection (a4); in 
the introductory language of subsection (a4), 
substituted “the State Chief Information Offic- 
er” for “the Secretary of Commerce” and “Arti- 
cle 3D of Chapter 147” for “Part 16 of Article 10 
of Chapter 143B”; and substituted “the Officer’s 
statement” for “the Secretary’s statement” in 
subdivision (a4)(4). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Article 2. 

Rules Not Exempt from Notice and Com- 
ment Requirements of Chapter 113A. — 
Temporary rule issued under this section failed 
to comply with Coastal Area Management Act’s 
(CAMA’s) (§ 113A-101 et seq.) notice and com- 
ment provisions; the mandatory provisions of 
this chapter complement the procedural safe- 
guards in the CAMA; the temporary rule pro- 
visions of this section exempt agencies only 
from the notice and comment requirements of 
this chapter; clearly, the General Assembly did 
not intend that the Commission use temporary 
rules promulgated under this chapter to cir- 
cumvent public review and comment on major 
projects that could affect the State’s coastal 
resources. Conservation Council v. Haste, 102 


N.C. App. 411, 402 S.E.2d 447 (1991). 

Failure to Address Merits of Claim. — 
Where petitioners argued that the North Caro- 
lina Coastal Resources Commission (CRC) 
failed to comply with the procedures for adopt- 
ing a temporary rule under this section, vice- 
chairman’s order was arbitrary and capricious 
because it required petitioners to specifically 
allege that the CRC either acted arbitrarily and 
capriciously or abused its discretion; this find- 
ing did not address the merits of petitioners’ 
claim and imposed on petitioners an additional 
burden that § 113A-121.1(b) did not require. 
Conservation Council v. Haste, 102 N.C. App. 
411, 402 S.E.2d 447 (1991). 

Applied in North Carolina Chiropractic 
Ass’n v. North Carolina State Bd. of Educ., 122 
N.C. App. 122, 468 S.E.2d 539 (1996). 


§ 150B-21.2. Procedure for adopting a permanent rule. 


(a) Steps. — Before an agency adopts a permanent rule, it must take the 


following actions: 


(1) Publish a notice of rule-making proceedings in the North Carolina 
Register, unless the proposed rule is substantially the same as a 
temporary rule published in the North Carolina Register. 

(2) When required by G.S. 150B-21.4, prepare or obtain a fiscal note for 


the proposed rule. 


(3) Publish the text of the proposed rule in the North Carolina Register. 
(4) When required by subsection (e) of this section, hold a public hearing 

on the proposed rule after publication of the proposed text of the rule. 
(5) Accept oral or written comments on the proposed rule as required by 


subsection (f) of this section. 


(b) Notice of Rule-Making Proceedings. — A notice of rule-making proceed- 
ings published in the North Carolina Register must include all of the following: 
(1) A statement of the subject matter of the proposed rule making. 
(2) A short explanation of the reason for the proposed action. 
(3) Acitation to the law that gives the agency the authority to adopt a rule 
on the subject matter of the proposed rule making. 
(4) The person to whom questions or written comments may be submitted 
on the subject matter of the proposed rule making. 
Publication in the North Carolina Register of an agency’s rule-making 
agenda satisfies the requirements of this subsection if the agenda includes the 
information required by this subsection. | 
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(c) Text After Notice of Rule-Making Proceedings. — A notice of the proposed 
text of a rule must include all of the following: 

(1) The text of the proposed rule. 

(2) Ashort explanation of the reason for the proposed rule. 

(3) A eee to the law that gives the agency the authority to adopt the 
rule. 

(4) The proposed effective date of the rule. 

(5) The date, time, and place of any public hearing scheduled on the rule. 

(6) Instructions on how a person may demand a public hearing on a 
proposed rule if the notice does not schedule a public hearing on the 
proposed rule and subsection (e) of this section requires the agency to 
hold a public hearing on the proposed rule when requested to do so. 

(7) The period of time during which and the person to whom written 
comments may be submitted on the proposed rule. 

(8) Ifa fiscal note has been prepared for the rule, a statement that a copy 
of the fiscal note can be obtained from the agency. 

An agency shall not publish the proposed text of a rule until at least 60 days 
after the date the notice of rule-making proceedings for the proposed rule was 
published in the North Carolina Register. 

(d) Mailing List. — An agency must maintain a mailing list of persons who 
have requested notice of rule making. When an agency publishes in the North 
Carolina Register a notice of rule-making proceedings or the text of a proposed 
rule, it must mail a copy of the notice or text to each person on the mailing list 
who has requested notice of rule-making proceedings on the subject matter 
described in the notice or the rule affected. An agency may charge an annual 
fee to each person on the agency’s mailing list to cover copying and mailing 
costs. 

(e) Hearing. — An agency must hold a public hearing on a rule it proposes 
to adopt if the agency publishes the text of the proposed rule in the North 
Carolina Register and all the following apply: 

(1) aoe notice of text does not schedule a public hearing on the proposed 
rule. 

(2) The agency receives a written request for a public hearing on the 
proposed rule within 15 days after the notice of text is published. 

(3) The proposed text is not a changed version of proposed text the agency 
previously published in the course of rule-making proceedings but did 
not adopt. 

An agency may hold a public hearing on a proposed rule in other circum- 
stances. When an agency is required to hold a public hearing on a proposed 
rule or decides to hold a public hearing on a proposed rule when it is not 
required to do so, the agency must publish in the North Carolina Register a 
notice of the date, time, and place of the public hearing. The hearing date of a 
public hearing held after the agency publishes notice of the hearing in the 
North Carolina Register must be at least 15 days after the date the notice is 
published. 

(f) Comments. — An agency must accept comments on a notice of proposed 
rule-making proceedings published in the North Carolina Register until the 
text of the proposed rule that results from the notice is published. An agency 
must accept comments on the text of a proposed rule that is published in the 
North Carolina Register and that requires a fiscal note under G.S. 150B- 
21.4(b1) for at least 60 days after the text is published or until the date of any 
public hearing held on the proposed rule, whichever is longer. An agency must 
accept comments on the text of any other proposed rule published in the North 
Carolina Register for at least 30 days after the text is published or until the 
date of any public hearing held on the proposed rule, whichever is longer. An 
agency must consider fully all written and oral comments received. 
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(g) Adoption. — An agency shall not adopt a rule until the time for 
commenting on the proposed text of the rule has elapsed and shall not adopt a 
rule if more than 12 months have elapsed since the end of the time for 
commenting on the proposed text of the rule. An agency shall not adopt a rule 
that differs substantially from the text of a proposed rule published in the 
North Carolina Register unless the agency publishes the text of the proposed 
different rule in the North Carolina Register and accepts comments on the 
proposed different rule for the time set in subsection (f) of this section. 

An adopted rule differs substantially from a proposed rule if it does one or 
more of the following: 

(1) Affects the interests of persons who, based on either the notice of 
rule-making proceedings or the proposed text of the rule published in 
the North Carolina Register, could not reasonably have determined 
that the rule would affect their interests. 

(2) Addresses a subject matter or an issue that is not addressed in the 
proposed text of the rule. 

(3) Produces an effect that could not reasonably have been expected based 
on the proposed text of the rule. 

When an agency adopts a rule, it shall not take subsequent action on the rule 
without following the procedures in this Part. 

(h) Explanation. — An agency must issue a concise written statement 
explaining why the agency adopted a rule if, within 30 days after the agency 
adopts the rule, a person asks the agency to do so. The explanation must state 
the principal reasons for and against adopting the rule and must discuss why 
the agency rejected any arguments made or considerations urged against the 
adoption of the rule. 

(i) Record. — An agency must keep a record of a rule-making proceeding. 
The record must include all written comments received, a transcript or 
recording of any public hearing held on the rule, and any written explanation 
made by the agency for adopting the rule. (1973, c. 1331, s. 1; 1975, 2nd Sess., 
c. 983, s. 63; 1977, c. 915, s. 2; 1983, c. 927, ss. 3, 7; 1985, c. 746, s. 1; 1985 (Reg. 
Sess., 1986), c. 1022, s. 1(1), (7); 1987, c. 285, ss. 7-9; 1989, c. 5, s. 1; 1991, c. 
418, s. 1; 1995, c. 507, s. 27.8(d); 1996, 2nd Ex. Sess., c. 18, s. 7.10(e).) 


Editor’s Note. — Session Laws 1986, Extra 
Session, c. 2, effective February 18, 1986, s. 1 
provided: “Prior to the first publication of the 
North Carolina Register the notice of publica- 
tion requirements of G.S. 150B-12(c) [now re- 
pealed] are met if an agency publishes in one or 
more newspapers of general circulation notice 
which includes: 

(1) A reference to the statutory authority 
under which the action is proposed. 


(2) The time and place of the public hearing 
and a statement of the manner in which data, 
views, and arguments may be submitted to the 
agency either at the hearing or at other times 
by any person. 

(3) A statement of the terms or substance of 
the proposed rule or a description of the sub- 
jects and issues involved, and the proposed 
effective date of the rule.” 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under corresponding provisions of former 
Chapter 150A. 

Notice and Opportunity to Be Heard 
Required. — Substantial compliance under 
former § 150A-9, among other things, requires 
notice and the opportunity to be heard, as 
provided by former § 150A-12, before the adop- 
tion of a rule. American Guar. & Liab. Ins. Co. 
v. Ingram, 32 N.C. App. 552, 233 S.E.2d 398, 


cert. denied, 292 N.C. 729, 235 S.E.2d 782 
(1977). 

Applied in North Carolina Chiropractic 
Ass’n v. North Carolina State Bd. of Educ., 122 
N.C. App. 122, 468 S.E.2d 539 (1996). 

Cited in Jackson v. North Carolina Dep’t of 
Human Res., 131 N.C. App. 179, 505 S.E.2d 899 
(1998), cert. denied, 350 N.C. 594, 537 S.E.2d 
213 (1999). 
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OPINIONS OF ATTORNEY GENERAL 


Notice Provisions of Other Statutes partment of Human Resources, 45 N.C.A.G. 
Controlled over Former § 150A-12.— See 217 (1976), issued under corresponding provi- 
opinion of Attorney General to Mr. Gary K. _ sions of former Chapter 150A. 

Berman, Administrative Procedures Office, De- 


§ 150B-21.3. Effective date of rules. 


(a) Temporary Rule. -- A temporary rule becomes effective on the date the 
Codifier of Rules enters the rule in the North Carolina Administrative Code. 

(b) Permanent Rule. — A permanent rule approved by the Commission 
becomes effective on the earlier of the thirty-first legislative day or the day of 
adjournment of the next regular session of the General Assembly that begins 
at least 25 days after the date the Commission approved the rule, unless a 
different effective date applies under this section. If a bill that specifically 
disapproves the rule is introduced in either house of the General Assembly 
before the thirty-first legislative day of that session, the rule becomes effective 
on the earlier of either the day an unfavorable final action is taken on the bill 
or the day that session of the General Assembly adjourns without ratifying a 
bill that specifically disapproves the rule. If the agency adopting the rule 
specifies a later effective date than the date that would otherwise apply under 
this subsection, the later date applies. A permanent rule that is not approved 
by the Commission or that is specifically disapproved by a bill enacted into law 
before it becomes effective does not become effective. 

A bill specifically disapproves a rule if it contains a provision that refers to 
the rule by appropriate North Carolina Administrative Code citation and 
states that the rule is disapproved. Notwithstanding any rule of either house 
of the General Assembly, any member of the General Assembly may introduce 
a bill during the first 30 legislative days of any regular session to disapprove 
a rule that has been approved by the Commission and that either has not 
become effective or has become effective by executive order under subsection 
(c) of this section. 

(c) Executive Order Exception. — The Governor may, by executive order, 
make effective a permanent rule that has been approved by the Commission 
and has not become effective under subsection (b) of this section upon finding 
that it is necessary that the rule become effective in order to protect public 
health, safety, or welfare. A rule made effective by executive order becomes 
effective on the date the order is issued or at a later date specified in the order. 
When the Codifier of Rules enters in the North Carolina Administrative Code 
a rule made effective by executive order, the entry must reflect this action. 

A rule that is made effective by executive order remains in effect unless it is 
specifically disapproved by the General Assembly in a bill enacted into law on 
or before the day of adjournment of the regular session of the General 
Assembly that begins at least 25 days after the date the executive order is 
issued. A rule that is made effective by executive order and that is specifically 
disapproved by a bill enacted into law is repealed as of the date specified in the 
bill. If a rule that is made effective by executive order is not specifically 
disapproved by a bill enacted into law within the time set by this subsection, 
the Codifier of Rules must note this in the North Carolina Administrative 
Code. 

(d) Legislative Day and Day of Adjournment. — As used in this section: 

(1) A “legislative day” is a day on which either house of the General 
Assembly convenes in regular session. 

(2) The “day of adjournment” of a regular session held in an odd- 
numbered year is the day the General Assembly adjourns by joint 
resolution for more than 10 days. 
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(3) The “day of adjournment” of a regular session held in an even- 
numbered year is the day the General Assembly adjourns sine die. 

(e) OSHA Standard. — A permanent rule concerning an occupational safety 
and health standard that is adopted by the Occupational Safety and Health 
Division of the Department of Labor and is identical to a federal regulation 
promulgated by the Secretary of the United States Department of Labor 
becomes effective on the date the Division delivers the rule to the Codifier of 
Rules, unless the Division specifies a later effective date. If the Division 
specifies a later effective date, the rule becomes effective on that date. 

(f) Technical Change. — A permanent rule for which no notice or hearing is 
required under G.S. 150B-21.5(a)(1) through (a)(5) or G.S. 150B-21.5(b) 
becomes effective on the first day of the month following the month the rule is 
approved by the Rules Review Commission. (1991, c. 418, s. 1; 1995, c. 507, s. 
27.8(e); 1995 (Reg. Sess., 1996), c. 742, s. 43; 1996, 2nd Ex. Sess., c. 18, s. 


7.10(f); 1997-34, s. 3; 2001-487, s. 80(b).) 


Cross References. — For section regarding 
rulemaking to implement ABC plan, see G.S. 
115C-17. 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 18, s. 27.36, provides: 
“G.S. 150B-21.3(c) does not apply to a rule that 
extends the data set in 15A NCAC 
13B.1627(c)(10)(A) for closure of a municipal 
solid waste landfill facility beyond January 1, 
2000.” 

Session Laws 1999-237, s. 11.30 provides 
that, notwithstanding G.S. 150B-21.3(b), Ad- 
ministrative Rules 10 NCAC 41S and 41T, 
adopted by the Social Services Commission on 
January 13, 1999, and approved by the Rules 
Review Commission on February 18, 1999, and 
Administrative Rules 10 NCAC 41K, 41G, and 
41R, repealed by the Social Services Commis- 
sion on January 13, 1999, and approved by the 
Rules Review Commission on February 18, 
1999, become effective July 1, 1999. 

Session Laws 2000-172, s. 2.2, as amended by 
Session Laws 2000-140, s. 92.1(b), provides 
that notwithstanding G.S. 150B-21.3(a) and 25 
NCAC 2C.0102(11), the Coastal Resources 
Commission shall adopt a temporary rule to 
establish use standards for waterfront develop- 
ment in urban areas to replace G.S. 113A-120.2 
when it expires. The temporary rule shall be- 
come effective April 1, 2000, and shall remain 
in effect until a permanent rule that replaces 
the temporary rule becomes effective. 

Session Laws 2000-142, s. 3, provides that, 
notwithstanding G.S. 150B-21.38(a) and 26 
NCAC 2C.0102(11), the Coastal Resources 
Commission may adopt a temporary rule to 
establish criteria for exceptions to the regula- 
tory requirement, effective August 1, 2000, of a 
30-foot development setback along public trust 
and estuarine waters to allow construction of 
residences on previously platted undeveloped 


lots of 5,000 square feet or less that are located 
in intensively developed areas and that would 
otherwise be prohibited under rules adopted by 
the Commission pursuant to Article 7 of Chap- 
ter 113A of the General Statutes. The tempo- 
rary rule shall become effective upon its adop- 
tion by the Commission and shall remain in 
effect until a permanent rule that replaces the 
temporary rule becomes effective. 

Session Laws 2001-361, s.1, provides: “Not- 
withstanding G.S. 150-21.3(b), 15 NCAC 
2B.0315 (Neuse River Basin), as amended by 
the Environmental Management Commission 
on 12 October 2000 and approved by the Rules 
Review Commission on 16 November 2000, 
becomes effective 1 July 2004 unless the 2004 
Regular Session of the 2003 General Assembly 
specifically disapproves 15A NCAC 2B.0315 
(Neuse River Basin), as amended by the Envi- 
ronmental Commission of 12 October 2000 and 
approved by the Rules Review Commission on 
16 November 2000, by enactment of a bill as 
provided in G.S. 150B-21.3(b).” 

Session Laws 2001-418, ss. 1 to 3, authorize 
the Coastal Resources Commission to adopt 
temporary rules to establish additional excep- 
tions to the 30-foot buffer requirement along 
public trust and estuarine waters in certain 
circumstances and to allow structural modifica- 
tions to piers to prevent or minimize storm 
damage. 

Effect of Amendments. — Session Laws 
2001-487, s. 80(b), effective December 16, 2001, 
substituted “enacted into law” for “ratified by 
the General Assembly” in the last sentence of 
the first paragraph of subsection (b); and in 
subsection (c), substituted “enacted into law” 
for “ratified” in the first sentence and substi- 
tuted “enacted into law“ for “ratified by the 
General Assembly” twice in the last sentence of 
the second paragraph. 
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CASE NOTES 


Cited in Frye Regional Medical Ctr., Inc. v. 
Hunt, 350 N.C. 39, 510 S.E.2d 159 (1999). 


§ 150B-21.4. Fiscal notes on rules. 


(a) State Funds. — Before an agency publishes in the North Carolina 
Register the proposed text of a permanent rule change that would require the 
expenditure or distribution of funds subject to the Executive Budget Act, 
Article 1 of Chapter 143, it must submit the text of the proposed rule change 
and a fiscal note on the proposed rule change to the Director of the Budget and 
obtain certification from the Director that the funds that would be required by 
the proposed rule change are available. The fiscal note must state the amount 
of funds that would be expended or distributed as a result of the proposed rule 
change and explain how the amount was computed. The Director of the Budget 
must certify a proposed rule change if funds are available to cover the 
expenditure or distribution required by the proposed rule change. 

(b) Local Funds. — Before an agency publishes in the North Carolina 
Register the proposed text of a permanent rule change that would affect the 
expenditures or revenues of a unit of local government, it must submit the text 
of the proposed rule change and a fiscal note on the proposed rule change to the 
Office of the Governor as provided by G.S. 150B-21.26, the Fiscal Research 
Division of the General Assembly, the Office of State Budget and Management, 
the North Carolina Association of County Commissioners, and the North 
Carolina League of Municipalities. The fiscal note must state the amount by 
which the proposed rule change would increase or decrease expenditures or 
revenues of a unit of local government and must explain how the amount was 
computed. 

(b1) Substantial Economic Impact. — Before an agency publishes in the 
North Carolina Register the proposed text of a permanent rule change that 
would have a substantial economic impact and that is not identical to a federal 
regulation that the agency is required to adopt, the agency must obtain a fiscal 
note for the proposed rule change from the Office of State Budget and 
Management or prepare a fiscal note for the proposed rule change and have the 
note approved by that Office. If an agency requests the Office of State Budget 
and Management to prepare a fiscal note for a proposed rule change, that 
Office must prepare the note within 90 days after receiving a written request 
for the note. If the Office of State Budget and Management fails to prepare a 
fiscal note within this time period, the agency proposing the rule change may 
prepare a fiscal note. A fiscal note prepared in this circumstance does not 
require approval of the Office of State Budget and Management. 

If an agency prepares the required fiscal note, the agency must submit the 
note to the Office of State Budget and Management for review. The Office of 
State Budget and Management must review the fiscal note within 14 days 
after it is submitted and either approve the note or inform the agency in 
writing of the reasons why it does not approve the fiscal note. After addressing 
these reasons, the agency may submit the revised fiscal note to that Office for 
its review. If an agency is not sure whether a proposed rule change would have 
a substantial economic impact, the agency may ask the Office of State Budget 
and Management to determine whether the proposed rule change has a 
substantial economic impact. 

As used in this subsection, the term “substantial economic impact” means an 
aggregate financial impact on all persons affected of at least five million dollars 
($5,000,000) in a 12-month period. 

(b2) Content. — A fiscal note required by subsection (b1) of this section must 
contain the following: 


751 


§150B-21.5 _ CH. 150B. ADMINISTRATIVE PROCEDURE §150B-21.5 


(1) A description of the persons who would be affected by the proposed 
rule change. 

(2) A description of the types of expenditures that persons affected by the 
proposed rule change would have to make to comply with the rule and 
an estimate of these expenditures. 

(3) A description of the purpose and benefits of the proposed rule change. 

(4) An explanation of how the estimate of expenditures was computed. 

(c) Errors. — An erroneous fiscal note prepared in good faith does not affect 
the validity of a rule. (1978, c. 1331, s. 1; 1979, 2nd Sess., c. 1137, s. 41.1; 1983, 
c. 761, s.:185:-1985; c. 746, s..1; 1987, c. 827, -s. 54; 1991,-¢c..418;'s. 1;,1995, ¢ 
415, s. 2; c. 507, s. 27.8(b); 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


Cross References. — For section regarding 
rulemaking to implement ABC plan, see G.S. 
115C-17. 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 


2000-140, s. 93.1(a), effective July 21, 2000, 
substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” throughout the section. 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subsection 
(b) and throughout subsection (b1). 


Effect of Amendments. — Session Laws 


§ 150B-21.5. Circumstances when notice and rule-making 
hearing not required. 


(a) Amendment. — An agency is not required to publish a notice of 
rule-making proceedings or a notice of text in the North Carolina Register or 
hold a public hearing when it proposes to amend a rule to do one of the 
following: 

(1) Reletter or renumber the rule or subparts of the rule. 

(2) Substitute one name for another when an organization or position is 
renamed. 

(3) Correct a citation in the rule to another rule or law when the citation 
has become inaccurate since the rule was adopted because of the 
repeal or renumbering of the cited rule or law. 

(4) Change information that is readily available to the public, such as an 
address or a telephone number. 

(5) yonay a typographical error in the North Carolina Administrative 

ode. 

(6) Change a rule in response to a request or an objection by the 
Commission. 

(b) Repeal. — An agency is not required to publish a notice of rule-making 
proceedings or a notice of text in the North Carolina Register or hold a public 
hearing when it proposes to repeal a rule as a result of any of the following: 

(1) The law under which the rule was adopted is repealed. 

(2) The law under which the rule was adopted or the rule itself is declared 
unconstitutional. 

(3) The rule is declared to be in excess of the agency’s statutory authority. 

(c) OSHA Standard. — The Occupational Safety and Health Division of the 
Department of Labor is not required to publish a notice of rule-making 
proceedings or a notice of text in the North Carolina Register or hold a public 
hearing when it proposes to adopt a rule that concerns an occupational safety 
and health standard and is identical to a federal regulation promulgated by the 
Secretary of the United States Department of Labor. The Occupational Safety 
and Health Division is not required to submit to the Commission for review a 
rule for which notice and hearing is not required under this subsection. 
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(d) State Building Code. — The Building Code Council is not required to 
publish a notice of text in the North Carolina Register when it proposes to 
adopt a rule that concerns the North Carolina State Building Code. The 
Building Code Council is required to publish a notice of rule-making proceed- 
ing in the North Carolina Register when it proposes to adopt a rule that 
concerns the North Carolina State Building Code. The Building Code Council 
is required to submit to the Commission for review a rule for which notice and 
hearing is not required under this subsection. In adopting a rule, the Council 
shall comply with the procedural requirements of G.S. 150B-21.3. (1991, c. 418, 
si 1; 1995, c. 504, s. 12; 1997-34, s. 4; 2001-141, s. 5; 2001-421, s. 1.3.) 


Editor’s Note. — Session Laws 2001-421, s. Session Laws 2001-421, s. 1.3, effective Sep- 
5.2 is a severability clause. tember 22, 2001, and applicable to revisions 
Effect of Amendments. — Session Laws made to the North Carolina State Building 
2001-141, s. 5, effective May 31, 2001, and _ Code on or after January 1, 2002, amended 


applicable to revisions made to the North Caro- — subsection (d) as enacted by 2001-141, s. 5, by 
lina State Building Code on or after January 1, inserting the second sentence. 
2002, added subsection (d). 


§ 150B-21.6. Incorporating material in a rule by reference. 


An agency may incorporate the following material by reference in a rule 
without repeating the text of the referenced material: 

(1) Another rule or part of a rule adopted by the agency. 

(2) All or part of a code, standard, or regulation adopted by another 
agency, the federal government, or a generally recognized organiza- 
tion or association. 

(3) Repealed by Session Laws 1997-34, s. 5. 

In incorporating material by reference, the agency must designate in the 
rule whether or not the incorporation includes subsequent amendments and 
editions of the referenced material. The agency can change this designation 
only by a subsequent rule-making proceeding. The agency must have copies of 
the incorporated material available for inspection and must specify in the rule 
both where copies of the material can be obtained and the cost on the date the 
rule is adopted of a copy of the material. 

A statement in a rule that a rule incorporates material by reference in 
accordance with former G.S. 150B-14(b) is a statement that the rule does not 
include subsequent amendments and editions of the referenced material. A 
statement in a rule that a rule incorporates material by reference in accor- 
dance with former G.S. 150B-14(c) is a statement that the rule includes 
subsequent amendments and editions of the referenced material. (1978, c. 
1351. s, 13 1975, 2nd Sess., c. 983, s. 64; 1981 (Reg. Sess., 1982), c. 1359, s..5; 
Pee. Suc..c../05,.S. 19° 1985, c_746. 1s, 1; 1987,-c, 285,.s. 13; 1991. cc: 418, 
s. 1; 1997-34, s. 5.) 


§ 150B-21.7. Effect of transfer of duties or termination of 
agency on rules. 


When a law that authorizes an agency to adopt a rule is repealed and 
another law gives the same or another agency substantially the same author- 
ity to adopt a rule, the rule remains in effect until the agency amends or 
repeals the rule. When a law that authorizes an agency to adopt a rule is 
repealed and another law does not give the same or another agency substan- 
tially the same authority to adopt a rule, a rule adopted under the repealed law 
is repealed as of the date the law is repealed. 

When an executive order abolishes part or all of an agency and transfers a 
function of that agency to another agency, a rule concerning the transferred 
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function remains in effect until the agency to which the function is transferred 
amends or repeals the rule. When an executive order abolishes part or all of an 
agency and does not transfer a function of that agency to another agency, a rule 
concerning a function abolished by the executive order is repealed as of the 
effective date of the executive order. 

The Director of Fiscal Research of the General Assembly must notify the 
Codifier of Rules when a rule is repealed under this section. When notified of 
a rule repealed under this section, the Codifier of Rules must enter the repeal 
of the rule in the North Carolina Administrative Code. (19738, c. 1331, s. 1; 
1985,’ c. 746; 8.1; 1991, ¢. 4187571.) 


Part 3. Review by Commission. 


§ 150B-21.8. Review of rule by Commission. 


(a) Temporary Rule. — The Commission does not review a temporary rule. 

(b) Permanent Rule. — An agency must submit a permanent rule adopted 
by it to the Commission-before the rule can be included in the North Carolina 
Administrative Code. The Commission reviews a permanent rule in accor- 
dance with the standards in G.S. 150B-21.9 and follows the procedure in this 
Part in its review of a permanent rule. 

(c) Scope. — When the Commission reviews an amendment to a rule, it may 
review the entire rule that is being amended. The procedure in G.S. 150B- 
21.12 applies when the Commission objects to a part of a rule that is within its 
scope of review but is not changed by a rule amendment. (1991, c. 418, s. 1.) 


§ 150B-21.9. Standards and timetable for review by Com- 
mission. 


(a) Standards. — The Commission must determine whether a rule meets all 
of the following criteria: 

(1) It is within the authority delegated to the agency by the General 
Assembly. 

(2) It is clear and unambiguous. 

(3) It is reasonably necessary to fulfill a duty delegated to the agency by 
the General Assembly, when considered in light of the cumulative 
effect of all rules adopted by the agency related to the specific purpose 
for which the rule is proposed and the legislative intent of the General 
Assembly in delegating the duty. 

The Commission may determine if a rule submitted to it was adopted in 
accordance with Part 2 of this Article. The Commission may ask the Office of 
State Budget and Management to determine if a rule has a substantial 
economic impact and is therefore required to have a fiscal note. The Commis- 
sion must ask the Office of State Budget and Management to make this 
determination if a fiscal note was not prepared for a rule and the Commission 
receives a written request for a determination of whether the rule has a 
substantial economic impact. 

The Commission must notify the agency that adopted the rule if it deter- 
mines that a rule was not adopted in accordance with Part 2 of this Article and 
must return the rule to the agency. Entry of a rule in the North Carolina 
Administrative Code after review by the Commission is conclusive evidence 
that the rule was adopted in accordance with Part 2 of this Article. 

(b) Timetable. — The Commission must review a rule submitted to it on or 
before the twentieth of a month by the last day of the next month. The 
Commission must review a rule submitted to it after the twentieth of a month 
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by the last day of the second subsequent month. (1991, c. 418, s. 1; 1995, c. 507, 
s. 27.8(f); 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2001-424,s. and Management” for “Office of State Budget 
1.2, provides: “This act shall be known as the and Management” in subsection (a). 


‘Current Operations and Capital Improve- Session Laws 2001-424, s. 12.2(b), effective 
ments Appropriations Act of 2001’.” July 1, 2001, substituted “Office of State Bud- 
Session Laws 2001-424, s. 36.5 is a get and Management” for “Office of State Bud- 
severability clause. get, Planning, and Management” in two places 

Effect of Amendments. — Session Laws _ jn the first undesignated paragraph of subsec- 
2000-140, s. 93.1(a), effective July 21, 2000, tion (a). 


substituted “Office of State Budget, Planning, 


§ 150B-21.10. Commission action on permanent rule. 


At the first meeting at which a permanent rule is before the Commission for 
review, the Commission must take one of the following actions: 

(1) Approve the rule, if the Commission determines that the rule meets 
the standards for review. 

(2) Object to the rule, if the Commission determines that the rule does not 
meet the standards for review. 

(3) Extend the period for reviewing the rule, if the Commission deter- 
mines it needs additional information on the rule to be able to decide 
whether the rule meets the standards for review. 

In reviewing a new rule or an amendment to an existing rule, the Commission 
may request an agency to make technical changes to the rule and may 
condition its approval of the rule on the agency’s making the requested 
technical changes. (1991, c. 418, s. 1.) 


§ 150B-21.11. Procedure when Commission approves per- 
manent rule. 


When the Commission approves a permanent rule, it must notify the agency 
that adopted the rule of the Commission’s approval, deliver the approved rule 
to the Codifier of Rules, and include the text of the approved rule and a 
summary of the rule in its next report to the Joint Legislative Administrative 
Procedure Oversight Committee. 

If the approved rule will increase or decrease expenditures or revenues of a 
unit of local government, the Commission must also notify the Governor of the 
Commission’s approval of the rule and deliver a copy of the approved rule to 
the Governor by the end of the month in which the Commission approved the 
MuewaiolGe418,/s. 1; 1995,c..415, s, 4; ¢.507, s..27.8(g).) 


§ 150B-21.12. Procedure when Commission objects to a 
permanent rule. 


(a) Action. — When the Commission objects to a permanent rule, it must 
send the agency that adopted the rule a written statement of the objection and 
the reason for the objection. The agency that adopted the rule must take one 
of the following actions: 

(1) Change the rule to satisfy the Commission’s objection and submit the 
revised rule to the Commission. 
(2) Submit a written response to the Commission indicating that the 
agency has decided not to change the rule. 
'(b) Time Limit. — An agency that is not a board or commission must take 
one of the actions listed in subsection (a) of this section within 30 days after 
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receiving the Commission’s statement of objection. A board or commission 
must take one of these actions within 30 days after receiving the Commission’s 
statement of objection or within 10 days after the board or commission’s next 
regularly scheduled meeting, whichever comes later. 

(c) Changes. — When an agency changes a rule in response to an objection 
by the Commission, the Commission must determine whether the change 
satisfies the Commission’s objection. If it does, the Commission must approve 
the rule. If it does not, the Commission must send the agency a written 
statement of the Commission’s continued objection and the reason for the 
continued objection. 

(d) Return of Rule. — Arule to which the Commission has objected remains 
under review by the Commission until the agency that adopted the rule decides 
not to satisfy the Commission’s objection and makes a written request to the 
Commission to return the rule to the agency. When the Commission returns a 
rule to which it has objected, it must notify the Codifier of Rules of its action 
and must send a copy of the record of the Commission’s review of the rule to the 
Joint Legislative Administrative Procedure Oversight Committee in its next 
report to that Committee. If the rule that is returned would have increased or 
decreased expenditures or revenues of a unit of local government, the Com- 
mission must also notify the Governor of its action and must send a copy of the 
record of the Commission’s review of the rule to the Governor. The record of 
review consists of the rule, the Commission’s letter of objection to the rule, the 
agency’s written response to the Commission’s letter, and any other relevant 
documents before the Commission when it decided to object to the rule. (1991, 
¢, 418 sole SLO 2054 1508.45; 61.5074 S421. SUR): ) 


§ 150B-21.13. Procedure when Commission extends pe- 
riod for review of permanent rule. 


When the Commission extends the period for review of a permanent rule, it 
must notify the agency that adopted the rule of the extension and the reason 
for the extension. After the Commission extends the period for review of a rule, 
it may call a public hearing on the rule. Within 70 days after extending the 
period for review of a rule, the Commission must decide whether to approve the 
rule, object to the rule, or call a public hearing on the rule. (1991, c. 418, s. 1.) 


§ 150B-21.14. Public hearing on a rule. 


The Commission may call a public hearing on a rule when it extends the 
period for review of the rule. At the request of an agency, the Commission may 
call a public hearing on a rule that is not before it for review. Calling a public 
hearing on a rule not already before the Commission for review places the rule 
before the Commission for review. When the Commission decides to call a 
public hearing on a rule, it must publish notice of the public hearing in the 
North Carolina Register. 

After a public hearing on a rule, the Commission must approve the rule or 
object to the rule in accordance with the standards and procedures in this Part. 
The Commission must make its decision of whether to approve or object to the 
rule within 70 days after the public hearing. (1991, c. 418, s. 1.) 


§ 150B-21.15: Repealed by Session Laws 1995, c. 507, s. 27.8(i), effective 
December 1, 1995. 


§ 150B-21.16. Report to Joint Legislative Administrative 
Procedure Oversight Committee. 


The Commission must make monthly reports to the Joint Legislative 
Administrative Procedure Oversight Committee. The reports are due by the 
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last day of the month. A report must include the rules approved by the 
Commission at its meeting held in the month in which the report is due and the 
rules the Commission returned to agencies during that month after the 
Commission objected to the rule. A report must include any other information 
requested by the Joint Legislative Administrative Procedure Oversight Com- 
mittee. When the Commission sends a report to the Joint Legislative Admin- 
istrative Procedure Oversight Committee, the Commission must send a copy of 
the report to the Codifier of Rules. (1995, c. 507, s. 27.8(j).) 


Part 4. Publication of Code and Register. 


§ 150B-21.17. North Carolina Register. 


(a) Content. — The Codifier of Rules must publish the North Carolina 
Register. The North Carolina Register must be published at least two times a 
month and must contain the following: 

(1) Temporary rules entered in the North Carolina Administrative Code. 

(la) Notices of rule-making proceedings, the text of proposed rules, and 
the text of permanent rules approved by the Commission. Except with 
regard to notices of rule-making proceedings, this subdivision does not 
apply to the North Carolina State Building Code. 

(2) Notices of receipt of a petition for municipal incorporation, as required 
by G.S. 120-165. 

(3) Executive orders of the Governor. 

(4) Final decision letters from the United States Attorney General con- 
cerning changes in laws that affect voting in a jurisdiction subject to 
section 5 of the Voting Rights Act of 1965, as required by G.S. 
120-30.9H. 

(5) Orders of the Tax Review Board issued under G.S. 105-241.2. 

(6) Other information the Codifier determines to be helpful to the public. 

(b) Form. — When an agency publishes notice in the North Carolina 
Register of the proposed text of a new rule, the Codifier of Rules must publish 
the complete text of the proposed new rule. In publishing the text of a proposed 
new rule, the Codifier must indicate the rule is new by underlining the 
proposed text of the rule. 

When an agency publishes notice in the North Carolina Register of the 
proposed text of an amendment to an existing rule, the Codifier must publish 
the complete text of the rule that is being amended unless the Codifier 
determines that publication of the complete text of the rule being amended is 
not necessary to enable the reader to understand the proposed amendment. In 
publishing the text of a proposed amendment to a rule, the Codifier must 
indicate deleted text with overstrikes and added text with underlines. 

When an agency publishes notice in the North Carolina Register of the 
proposed repeal of an existing rule, the Codifier must publish the complete text 
of the rule the agency proposes to repeal unless the Codifier determines that 
publication of the complete text is impractical. In publishing the text of a rule 
the agency proposes to repeal, the Codifier must indicate the rule is to be 
repealed. (1991, c. 418, s. 1; 1995, c. 507, s. 27.8(k); 2001-141, s. 6; 2001-421, s. 
1.4.) 


Editor’s Note. — Session Laws 1985, c. 746, 
s. 4, effective January 1, 1986, provided: “All 
personnel and equipment presently assigned to 
the Department of Justice for the purpose of 
carrying out the provisions of Article 5, Chapter 
150A [recodified as this Article] of the General 


Statutes, are transferred to the Office of Admin- 
istrative Hearings by a Type I transfer as 
defined by G.S. 148A-6(a).” 

Session Laws 2001-421, s. 5.2 is a 
severability clause. 

Effect of Amendments. — Session Laws 
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2001-141, s. 6, effective May 31, 2001, and 
applicable to revisions made to the North Caro- 
lina State Building Code on or after January 1, 
2002, added the second sentence of subdivision 
(a)(1a). 

Session Laws 2001-421, s. 1.4, effective Octo- 
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the North Carolina State Building Code on or 
after January 1, 2002, in subsection (a) of this 
section, as rewritten by Session Laws 2001-141, 
s. 6, inserted “Except with regard to notices of 
rule-making proceedings” in _— subdivision 
(a)(1a). 


ber 1, 2001, and applicable to revisions made to 


§ 150B-21.18. North Carolina Administrative Code. 


The Codifier of Rules must compile all rules into a Code known as the North 
Carolina Administrative Code. The format and indexing of the Code must 
conform as nearly as practical to the format and indexing of the North Carolina 
General Statutes. The Codifier must publish printed copies of the Code and 
may publish the Code in other forms. The Codifier must keep the Code current 
by publishing the Code in a loose-leaf format and periodically providing new 
pages to be substituted for outdated pages, by publishing the Code in volumes 
and periodically publishing cumulative supplements, or by another means. 
The Codifier may authorize and license the private indexing, marketing, sales, 
reproduction, and distribution of the Code. The Codifier must keep superseded 
rules. (1973, c. 1831, s. 1; 1979, c. 69, ss. 3, 7; c. 541, s. 2; c. 688, s. 1; 1979, 2nd 
Sess., c. 1266, ss. 1-3; 1981 (Reg. Sess., 1982), c. 13859, s. 6; 1983, c. 641, s. 6; 
1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1003, s. 2; c. 1022; s. 1(1), (19); ec. 
1032, s. 12; 1987, c. 774, ss. 2-4; 1987 (Reg. Sess., 1988), c. 1111, s. 3; 1989, c. 
500, s. 43(a); 1991, c. 418, s. 1; 1993 (Reg. Sess., 1994), c. 777, s. 2.) 


§ 150B-21.19. Requirements for including rule in Code. 


To be acceptable for inclusion in the North Carolina Administrative Code, a 
rule must: 

(1) Cite the law under which the rule is adopted. 

(2) Be signed by the head of the agency or the rule-making coordinator for 
the agency that adopted the rule. 

(3) Be in the physical form specified by the Codifier of Rules. 

(4) Have been approved by the Commission, if the rule is a permanent 
rule. (1973, c. 1331, s. 1; 1979, c. 571, s. 1; 1981, ¢. 688, s. 14; 1983,.c. 
927, ss. 6, 9; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(1);: 
c. an s. 35; 1987, c. 285, s. 16; 1991, .c. 418, s..1;,1995, ¢..507,'s. 
27.8(1). 


§ 150B-21.20. Codifier’s authority to revise form of rules. 


(a) Authority. — After consulting with the agency that adopted the rule, the 
Codifier of Rules may revise the form of a rule submitted for inclusion in the 
North Carolina Administrative Code within 10 business days after the rule is 
submitted to do one or more of the following: 

(1) Rearrange the order of the rule in the Code or the order of the 
subsections, subdivisions, or other subparts of the rule. 

(2) Provide a catch line or heading for the rule or revise the catch line or 
heading of the rule. | 

(3) Reletter or renumber the rule or the subparts of the rule in accordance 
with a uniform system. 

(4) Rearrange definitions and lists. 

(5) Make other changes in arrangement or in form that do not change the 
substance of the rule and are necessary or desirable for a clear and 
orderly arrangement of the rule. 

(6) Omit from the published rule a map, a diagram, an illustration, a 
chart, or other graphic material, if the Codifier of Rules determines 
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that the Office of Administrative Hearings does not have the capabil- 
ity to publish the material or that publication of the material is not 
practicable. When the Codifier of Rules omits graphic material from 
the published rule, the Codifier must insert a reference to the omitted 
material and information on how to obtain a copy of the omitted 
material. 

(b) Effect. — Revision of a rule by the Codifier of Rules under this section 
does not affect the effective date of the rule or require the agency to readopt or 
resubmit the rule. When the Codifier of Rules revises the form of a rule, the 
Codifier of Rules must send the agency that adopted the rule a copy of the 
revised rule. The revised rule is the official rule, unless the rule was revised 
under subdivision (a)(6) of this section to omit graphic material. When a rule 
is revised under that subdivision, the official rule is the published text of the 
rule plus the graphic material that was not published. (1973, c. 1331, s. 1; 
1979, c..0o/1, s. 1; 1981, c. 688,.s. 143-1983, c. 927, ss..6, 9; 1985, c. 746, 8.1; 1985 
(Reg. Sess., 1986), c. 1022, s. 1(1); c. 1028, s. 35; 1987, c. 285, s. 16; 1987 (Reg. 
Sess., 1988), c. 1111, s. 23; 1991, c. 418, s. 1; 1997-34, s. 6.) 


§ 150B-21.21. Publication of rules of North Carolina State 
Bar, Building Code Council, and exempt agen- 
cies. 


(a) State Bar. — The North Carolina State Bar must submit a rule adopted 
or approved by it and entered in the minutes of the North Carolina Supreme 
Court to the Codifier of Rules for inclusion in the North Carolina Administra- 
tive Code. The State Bar must submit a rule within 30 days after it is entered 
in the minutes of the Supreme Court. The Codifier of Rules must compile, 
make available for public inspection, and publish a rule included in the North 
Carolina Administrative Code under this subsection in the same manner as 
other rules in the Code. 

(al) Building Code Council. — The Building Code Council shall publish the 
North Carolina State Building Code as provided in G.S. 143-138(g). The 
Codifier of Rules is not required to publish the North Carolina State Building 
Code in the North Carolina Administrative Code. 

(b) Exempt Agencies. — Notwithstanding G.S. 150B-1, the North Carolina 
Utilities Commission must submit to the Codifier of Rules those rules of the 
Utilities Commission that are published from time to time in the publication 
titled “North Carolina Utilities Laws and Regulations.” The Utilities Commis- 
sion must submit a rule required to be included in the Code within 30 days 
after it is adopted. 

Notwithstanding G.S. 150B-1, an agency other than the Utilities Commis- 
sion that is exempted from this Article by that statute must submit a 
temporary or permanent rule adopted by it to the Codifier of Rules for inclusion 
in the North Carolina Administrative Code. These exempt agencies must 
submit a rule to the Codifier of Rules within 30 days after adopting the rule. 

(c) Publication. — A rule submitted to the Codifier of Rules under this 
section must be in the physical form specified by the Codifier of Rules. The 
Codifier of Rules must compile, make available for public inspection, and 
publish a rule submitted under this section in the same manner as other rules 
in the North Carolina Administrative Code. (1991, c. 418, s. 1; 1997-34, s. 7; 
2001-141, s. 7.) 


Effect of Amendments. — Session Laws lina State Building Code on or after January 1, 
2001-141, s. 7, effective May 31, 2001, and 2002, inserted “Building Code Council” in the 
applicable to revisions made to the North Caro- _ section catchline and added subsection (a1). 
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§ 150B-21.22. Effect of inclusion in Code. 


Official or judicial notice can be taken of a rule in the North Carolina 
Administrative Code and shall be taken when appropriate. (1973, c. 1331, s. 1; 
1985, c. 746, s. 1; 1991, c. 418, s. 1; 1997-34, s. 8.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under corresponding provisions of former 
Chapter 150A. 

Judicial Notice of Regulations. — Where 
promulgating agency is not subject to the Ad- 


required to take judicial notice of its regula- 
tions if submitted in accordance with certain 
procedures designed to insure their accuracy. 
Southern Ry. v. O’Boyle Tank Lines, 70 N.C. 
App. 1, 318 S.E.2d 872 (1984). 


ministrative Procedure Act, the court is only 


§ 150B-21.23. Rule publication manual. 


The Codifier of Rules must publish a manual that sets out the form and 
method for publishing a notice of rule-making proceedings and a notice of text 
in the North Carolina Register and for filing a rule in the North Carolina 
Administrative Code. (1973, c. 1331, s. 1; 1979, c. 571, s. 1; 1981, c. 688, s. 14; 
1983, c. 927, ss. 6, 9; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(1); 
c. 1028, s. 35; 1987, c. 285, s. 16; 1991, ¢. 418; s. 1; 1997-34,5.09.) 


§ 150B-21.24. Free copies of Register and Code. 


(a) Register. — The Codifier of Rules must distribute copies of the North 
Carolina Register as soon after publication as practical, without charge, to the 
following: 

(1) A person who receives a free copy of the North Carolina Administra- 
tive Code. 

(2) Upon request, one copy to each member of the General Assembly. 

(b) Code. — The Codifier of Rules must distribute copies of the North 
Carolina Administrative Code as soon after publication as practical, without 
charge, to the following: 

(1) One copy to the board of commissioners of each county, to be placed at 
the county clerk of court’s office or at another place selected by the 
board of commissioners. 

(2) One copy to the Commission. 

(3) One copy to the Clerk of the Supreme Court and to the Clerk of the 
Court of Appeals of North Carolina. 

(4) One copy to the Supreme Court Library and one copy to the library of 
the Court of Appeals. 

(5) One copy to the Administrative Office of the Courts. 

(6) One copy to the Governor. 

(7) Five copies to the Legislative Services Commission for the use of the 
General Assembly. | 

(8) Upon request, one copy to each State official or department to whom or 
to which copies of the appellate division reports are furnished under 
G.S. 7A-343.1. | 

(9) Five copies to the Division of State Library of the Department of 
Cultural Resources pursuant to G.S. 125-11.7. (1973, c. 1331, s. 1; ¢. 
69, ss. 3, 7; c. 688, s. 1; 1979, c. 541, s. 2; 1979, 2nd Sess., c. 1266, ss. 
1-3; 1981 (Reg. Sess., 1982), c. 1859, s. 6; 1983, c. 641, s. 6; 1985, c. 746, 
s. 1; 1985 (Reg. Sess., 1986), c. 1003, s. 2; c. 1022, s. 1(1), (19); c. 1032, 
s. 12; 1987, c. 774, ss. 2-4; 1987 (Reg. Sess., 1988), c. 1111, s. 3; 1989, 
c. 500, s.. 48(a); 1991,..c. 418, s. 1.) 
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Legal Periodicals. — For article, “A Power- ceptions of Review of Administrative Action,” 
less Judiciary? The North Carolina Courts’ Per- see 12 N.C. Cent. L.J. 21 (1980). 


CASE NOTES 
Editor’s Note. — The case below was de- quate where they were not published as 
cided under corresponding provisions of former required by Article 5 of former Chapter 150A. 
Chapter 150A. Orange County Sensible Hwys. & Protected 


Administrative remedies prescribed by — Env'ts, Inc. v. North Carolina Dep’t of Transp., 
environmental regulations were inade- 46 N.C. App. 350, 265 S.E.2d 890 (1980). 


§ 150B-21.25. Paid copies of Register and Code. 


A person who is not entitled to a free copy of the North Carolina Adminis- 
trative Code or North Carolina Register may obtain a copy by paying a fee set 
by the Codifier of Rules. The Codifier must set separate fees for the North 
Carolina Register and the North Carolina Administrative Code in amounts 
that cover publication, copying, and mailing costs. All monies received under 
this section must be credited to the General Fund. (1991, c. 418, s. 1.) 


Part 5. Rules Affecting Local Governments. 


§ 150B-21.26. Governor to conduct preliminary review of 
certain administrative rules. 


(a) Preliminary Review. — At least 30 days before an agency publishes in 
the North Carolina Register the proposed text of a permanent rule change that 
would affect the expenditures or revenues of a unit of local government, the 
agency must submit all of the following to the Governor for preliminary review: 

(1) The text of the proposed rule change. 

(2) A short explanation of the reason for the proposed change. 

(3) A fiscal note stating the amount by which the proposed rule change 
would increase or decrease expenditures or revenues of a unit of local 
government and explaining how the amount was computed. 

(b) Scope. — The Governor’s preliminary review of a proposed permanent 
rule change that would affect the expenditures or revenues of a unit of local 
government shall include consideration of the following: 

(1) The agency’s explanation of the reason for the proposed change. 

(2) Any unanticipated effects of the proposed change on local government 
budgets. 

(3) The potential costs of the proposed change weighed against the 
potential risks to the public of not taking the proposed change. (1995, 
CaS IC Uh, Sti. Leow ys) 


Editor’s Note. — This Part was enacted by Article 2A. It has been renumbered as Part 5 at 
Session Laws 1995, c. 415, s. 3, as Part 4 of _ the direction of the Revisor of Statutes. 


§ 150B-21.27. Minimizing the effects of rules on local bud- 
gets. 


In adopting permanent rules that would increase or decrease the expendi- 
tures or revenues of a unit of local government, the agency shall consider the 
timing for implementation of the proposed rule as part of the preparation of the 
fiscal note required by G.S. 150B-21.4(b). If the computation of costs in a fiscal 
note indicates that the proposed rule change will disrupt the budget process as 
set out in the Local Government Budget and Fiscal Control Act, Article 3 of 
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Chapter 159 of the General Statutes, the agency shall specify the effective date 
of the change as July 1 following the date the change would otherwise become 
effective under G.S. 150B-21.3. (1995, c. 415, s. 3; c. 507, s. 27.8(x).) 


§ 150B-21.28. Role of the Office of State Budget and Man- 


agement. 


The Office of State Budget and Management shall: 3 
(1) Compile an annual summary of the projected fiscal impact on units of 
local government of State administrative rules adopted during the © 


preceding fiscal year. 


(2) Compile from information provided by each agency schedules of 
anticipated rule actions for the upcoming fiscal year. 

(3) Provide the Governor, the General Assembly, the North Carolina 
Association of County Commissioners, and the North Carolina League 
of Municipalities with a copy of the annual summary and schedules by 
no later than March 1 of each year. (1995, c. 415, s. 3; 2000-140, s. 


93.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(a), effective July 21, 2000, 


and Management” for “Office of State Budget 
and Management” in the catchline and in the 
introductory language. 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in section 
catchline and in the introductory paragraph. 


substituted “Office of State Budget, Planning, 


ARTICLE 3. 


Administrative Hearings. 


§ 150B-22. Settlement; contested case. 


It is the policy of this State that any dispute between an agency and another 
person that involves the person’s rights, duties, or privileges, including 
licensing or the levy of a monetary penalty, should be settled through informal 
procedures. In trying to reach a settlement through informal procedures, the 
agency may not conduct a proceeding at which sworn testimony is taken and 
witnesses may be cross-examined. If the agency and the other person do not 
agree to a resolution of the dispute through informal procedures, either the 
agency or the person may commence an administrative proceeding to deter- 
mine the person’s rights, duties, or privileges, at which time the dispute 
pepemt ne case.” (1985 (Reg. Sess., 1986), c. 1022, s. 1(11); 1991, c. 

, s. 16. 


Legal Periodicals. — For note on the 
Brownfields Property Reuse Act of 1997, see 78 
N.C.L. Rev. 1015 (1998). 


CASE NOTES 


Timely Petition. — Failure to timely peti- 
tion for a hearing before the Office of Adminis- 
trative Hearings constituted waiver of any 


right to that administrative remedy. Citizens 
for Responsible Road-Ways v. North Carolina 
DOT, — N.C. App. —, 550 S.E.2d 253, 2001 
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N.C. App. LEXIS 655 (2001). 


Editor’s Note. — The cases below were de- 
cided prior to the 1991 amendments to this 
Chapter. 


Petitioner’s allegation that he had been 
“demoted in rank without sufficient 
cause” stated grounds for his department’s 
action to be deemed “disciplinary” within the 
meaning and intent of § 126-35 and for his case 
to be considered “contested” within the mean- 
ing and intent of § 126-37(a). Because he had 
properly pursued all informal procedures man- 
dated by the State Personnel Act and by the 
North Carolina Administrative Code for the 
resolution of his grievance, petitioner’s appeal 
also fit the procedural profile of a “contested 
case” for purposes of its review by the Office of 
Administrative Hearings under this chapter. 
Batten v. North Carolina Dep’t of Cor., 326 N.C. 
338, 389 S.E.2d 35 (1990), overruled on other 
grounds, Empire Power Co. v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
337 N.C. 569, 447 S.E.2d 168 (1994). 

Dispute as “Contested Case.” — Wildlife 
Resources Commission’s rejection of sewer dis- 
trict’s study and of its request for lower 
streamflow requirements constituted agency 
action giving rise to a dispute which ultimately 
became a “contested case” over which the Office 
of Administrative Hearings has jurisdiction. 
Metropolitan Sewerage Dist. v. North Carolina 
Wildlife Resources Comm’n, 100 N.C. App. 171, 
394 S.E.2d 668 (1990). 

State Employee’s Attempt to Recover for 
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Surgery Costs. — State employee’s dispute 
with the Board of Trustees of the Teachers’ and 
State Employees’ Comprehensive Major Medi- 
cal Plan, an administrative agency, seeking to 
recover costs of surgery should have been 
brought under this Chapter. Vass v. Board of 
Trustees, 89 N.C. App. 333, 366 S.E.2d 1 (1988), 
modified and aff'd, 324 N.C. 402, 379 S.E.2d 26 
(1989). 

Applied in North Buncombe Ass’n of Con- 
cerned Citizens v. Rhodes, 100 N.C. App. 24, 
394 $.E.2d 462 (1990), appeal dismissed, 327 
N.C. 484, 397 S.E.2d 215 (1990); Homoly v. 
North Carolina State Bd. of Dental Exmrs., 125 
N.C. App. 127, 479 S.E.2d 215 (1997). 

Quoted in Empire Power Co. v. North Caro- 
lina Dep't of Env’t, Health & Natural Re- 
sources, 337 N.C. 569, 447 S.E.2d 768, rehear- 
ing denied, 338 N.C. 314, 451 S.E.2d 634 
(1994).; Prentiss v. Allstate Ins. Co., 87 F. Supp. 
2d 514 (W.D.N.C. 1999). 

Cited in Vass v. Board of Trustees, 324 N.C. 
402, 379 S.E.2d 26 (1989); Ocean Hill Joint 
Venture v. North Carolina Dep’t of Environ- 
ment, Health & Natural Resources, 333 N.C. 
318, 426 S.E.2d 274 (1993); Walker v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, 111 N.C. App. 851, 433 S.E.2d 767 
(1993); Jackson v. North Carolina Dep’t of Hu- 
man Res., 131 N.C. App. 179, 505 S.E.2d 899 
(1998), cert. denied, 350 N.C. 594, 587 S.E.2d 
213 (1999); Howell v. Morton, 131 N.C. App. 
626, 508 S.E.2d 804 (1998). 


§ 150B-23. Commencement; assignment of administrative 
law judge; hearing required; notice; interven- 


tion. 


(a) Acontested case shall be commenced by filing a petition with the Office 
of Administrative Hearings and, except as provided in Article 3A of this 
Chapter, shall be conducted by that Office. The party who files the petition 
shall serve a copy of the petition on all other parties and, if the dispute 
concerns a license, the person who holds the license. A party who files a petition 
shall file a certificate of service together with the petition. A petition shall be 
signed by a party or a representative of the party and, if filed by a party other 
than an agency, shall state facts tending to establish that the agency named as 
the respondent has deprived the petitioner of property, has ordered the 
petitioner to pay a fine or civil penalty, or has otherwise substantially 
prejudiced the petitioner’s rights and that the agency: 

(1) Exceeded its authority or jurisdiction; 

(2) Acted erroneously; 

(3) Failed to use proper procedure; 

(4) Acted arbitrarily or capriciously; or 

(5) Failed to act as required by law or rule. 
The parties in a contested case shall be given an opportunity for a hearing 
without undue delay. Any person aggrieved may commence a contested case 
hereunder. 

A local government employee, applicant for employment, or former employee 
to whom Chapter 126 of the General Statutes applies may commence a 
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contested case under this Article in the same manner as any other petitioner. 
The case shall be conducted in the same manner as other contested cases under 
this Article, except that the State Personnel Commission shall enter final 
decisions only in cases in which it is found that the employee, applicant, or 
former employee has been subjected to discrimination prohibited by Article 6 
of Chapter 126 of the General Statutes or in any case where a binding decision 
is required by applicable federal standards. In these cases, the State Personnel 
Commission’s decision shall be binding on the local appointing authority. In all 
other cases, the final decision shall be made by the applicable appointing 
authority. 

(al) Repealed by Session Laws 1985 (Regular Session, 1986), c. 1022, s. 1(9). 

(a2) An administrative law judge assigned to a contested case may require 
a party to the case to file a prehearing statement. A party’s prehearing 
statement must be served on all other parties to the contested case. 

(b) The parties to a contested case shall be given a notice of hearing not less 
than 15 days before the hearing by the Office of Administrative Hearings. If 
prehearing statements have been filed in the case, the notice shall state the 
date, hour, and place of the hearing. If prehearing statements have not been 
filed in the case, the notice shall state the date, hour, place, and nature of the 
hearing, shall list the particular sections of the statutes and rules involved, 
and shall give a short and plain statement of the factual allegations. 

(c) Notice shall be given personally or by certified mail. If given by certified 
mail, it shall be deemed to have been given on the delivery date appearing on 
the return receipt. If giving of notice cannot be accomplished either personally 
or by certified mail, notice shall then be given in the manner provided in G.S. 
1A-1, Rule 4G1). 

(d) Any person may petition to become a party by filing a motion to 
intervene in the manner provided in G.S. 1A-1, Rule 24. In addition, any 
person interested in a contested case may intervene and participate in that 
proceeding to the extent deemed appropriate by the administrative law judge. 

(e) All hearings under this Chapter shall be open to the public. Hearings 
shall be conducted in an impartial manner. Hearings shall be conducted 
according to the procedures set out in this Article, except to the extent and in 
the particulars that specific hearing procedures and time standards are 
governed by another statute. 

(f) Unless another statute or a federal statute or regulation sets a time 
limitation for the filing of a petition in contested cases against a specified 
agency, the general limitation for the filing of a petition in a contested case is 
60 days. The time limitation, whether established by another statute, federal 
statute, or federal regulation, or this section, shall commence when notice is 
given of the agency decision to all persons aggrieved who are known to the 
agency by personal delivery or by the placing of the notice in an official 
depository of the United States Postal Service wrapped in a wrapper addressed 
to the person at the latest address given by the person to the agency. The notice 
shall be in writing, and shall set forth the agency action, and shall inform the 
persons of the right, the procedure, and the time limit to file a contested case 
petition. When no informal settlement request has been received by the agency 
prior to issuance of the notice, any subsequent informal settlement request 
shall not suspend the time limitation for the filing of a petition for a contested 
case hearing. (1973, c. 1331, s. 1; 1975, 2nd Sess., c. 983, s. 65; 1985, c. 746, s. 
1; 1985 (Reg. Sess., 1986), c. 1022, ss. 1(9), (10), 6(2), (3); 1987, c. 878, ss. 3-5; 
c. 879, s. 6.1; 1987 (Reg. Sess., 1988), c. 1111, s. 5; 1991, c. 35, s. 1; 1993 (Reg. 
Sess., 1994), c. 572, s. 2.) 
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Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 

For comment, “The Problem of Procedural 
Delay in Contested Case Hearings ...” under 
the North Carolina APA, see 7 N.C. Cent. LJ. 
347 (1976). 

For survey of 1976 case law dealing with 
administrative law, see 55 N.C.L. Rev. 898 
(1977). 


CASE 


Editor’s Note. — Some of the cases below 
were decided under corresponding provisions of 
former Chapter 150A, or under this Chapter 
prior to the 1991 amendments thereto. 

Filing of Petition for “Contested Case” 
Hearing. — The language of § 131E-188(a) 
leaves no room for judicial construction. The 
statute clearly contemplates that a petition for 
a contested case hearing must be filed — not 
mailed or served — with the Office of Adminis- 
trative Hearings within the 30-day deadline. 
Gummels v. North Carolina Dep't of Human 
Resources, 98 N.C. App. 675, 392 S.E.2d 113 
(1990). 

Under the 1986 version of § 131E-188(a) in 
effect at time of petitioner’s request for a con- 
tested case hearing, request was timely “filed” 
with the Division of Facility Services where it 
was received within 30 days of the contested 
decision; the version of the subdivision in effect 
at that time read in pertinent part: “... any 
affected person shall be entitled to a contested 
case hearing under Article 3 of Chapter 150A 
{now Chapter 150B] of the General Statutes, if 
the department receives a request therefor 
within 30 days after its decision.” Under the 
current statutes, a request must be filed within 
30 days, not just received. Huntington Manor v. 
North Carolina Dep’t of Human Resources, 99 
N.C. App. 52, 393 S.E.2d 104 (1990). 

Construction with Other Laws. — It was 
within the ALJ’s discretion to dismiss the peti- 
tion as untimely under the North Carolina 
Administrative Procedures Act (APA), because 
although the Individuals with Disabilities Kd- 
ucation Act (IDEA) instructs states to make a 
free appropriate public education (FAPE) avail- 
able, it has left to the states the procedural 
mechanisms for putting the same in place, and 
application of the APA’s 60-day limitation was 
not inconsistent with the underiying policies of 
the IDEA. M.E. v. Board of Educ., 88 F. Supp. 
2d 493 (W.D.N.C. 1999). 

The court held that the 60-day limitations 
period in this section is the period associated 
with § 115C-116 and rejected the idea that 
North Carolina’s catch-all three-year statute of 
limitations for statutory actions for which no 
limitations period is otherwise provided, pursu- 
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For article, “Advisory Rulings by Administra- 
tive Agencies: Their Benefits and Dangers,” see 
2 Campbell L. Rev. 1 (1980). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1017 (1981). 

For survey of 1996 developments in constitu- 
tional law, see 75 N.C.L. Rev. 2252 (1997). 


NOTES 


ant to§ 1-52(2), constituted a better borrowing 
choice and one more consistent with federal 
policies. CM v. Board of Educ., 241 F.3d 374 
(4th Cir. 2001), cert. denied, — U.S. —, 122 S. 
Ct. 48, 151 L. Ed. 2d 18 (2001). 

The Administrative Procedure Act does 
not apply to a case involving the Outdoor 
Advertising Control Act, §§ 136-126 
through 136-140, because there is no statute or 
administrative rule which requires the Depart- 
ment of Transportation to make an agency 
decision after providing an opportunity for an 
adjudicatory hearing, and the subject contro- 
versy is therefore not a “contested case” within 
the meaning of former § 150A-23. National 
Adv. Co. v. Bradshaw, 48 N.C. App. 10, 268 
S.E.2d 816, cert. denied and appeal dismissed, 
301 N.C. 400, 273 S.E.2d 446 (1980). 

Delay Due to Rehearing Not “Undue”. — 
The delay caused when the full State Personnel 
Commission ordered a rehearing of the dis- 
missal case of a Department of Transportation 
employee after declining to accept the recom- 
mendation of the hearing officer that a default 
be entered against the department for its fail- 
ure to appear was not an “undue delay” within 
the meaning of subsection (a) of former § 150A- 
23, nor such a delay as would allow the Court of 
Appeals to treat the order for rehearing as a 
final agency decision under former § 150A-43. 
Davis v. North Carolina Dep’t of Transp., 39 
N.C. App. 190, 250 S.E.2d 64 (1978), cert. 
denied, 296 N.C. 735, 254 S.E.2d 177 (1979). 

Erroneous Assertion of Jurisdiction 
Tolls Time Limit. — In appropriate circum- 
stances, the 60-day time limitation of subsec- 
tion (f) may be tolled. Specifically, such tolling 
is appropriate where a court’s erroneous asser- 
tion of jurisdiction brings a dispute over an 
administrative agency’s ruling into the court 
which would normally review decisions of that 
agency, and — in reliance on this assertion of 
jurisdiction — a party fails to seek administra- 
tive review within the statutory time limit. 
House of Raeford Farms, Inc. v. State ex rel. 
Envt’l Mgt. Comm'n, 338 N.C. 262, 449 S.E.2d 
453 (1994). 

The time limitation of subsection (f) of this 
section was tolled by the superior court’s erro- 
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neous assertion of subject matter jurisdiction 
over respondents’ penalty assessment and re- 
mained tolled until the court’s assertion of 
jurisdiction was vacated by the Court of Ap- 
peals’ mandate. The Office of Administrative 
Hearings (OAH) had subject matter jurisdic- 
tion over petitioners’ contested case petition, 
since this petition was timely filed in the OAH 
following the issuance of the Court of Appeals’ 
mandate. House of Raeford Farms, Inc. v. State 
ex rel. Envt’l Mgt. Comm’n, 338 N.C. 262, 449 
S.E.2d 453 (1994). 

Failure to Comply with Time Limita- 
tion. — Plaintiffs who did not file a petition for 
a contested case, under § 115C-116 within the 
time limit prescribed by this section, aban- 
doned the process and sought relief in the 
courts without exhausting the available admin- 
istrative remedies, were therefore barred from 
seeking relief in federal district court. Glen ex 
rel. Glen v. Charlotte-Mecklenburg Sch. Bd. of 
Educ., 903 F. Supp. 918 (W.D.N.C. 1995). 

The notice requirements in former 
§ 150A-23 were strictly construed. Parrish 
v. North Carolina Real Estate Licensing Bd., 41 
N.C. App. 102, 254 S.E.2d 268 (1979). 

Factual Allegations to Be Specific. — The 
same rationale applicable in criminal proceed- 
ings, that an indictment must charge the of- 
fense with sufficient certainty to apprise the 
defendant of the specific accusation against 
him so as to enable him to prepare his defense, 
is applicable to factual allegations in proceed- 
ings pursuant to former § 150A-23. Parrish v. 
North Carolina Real Estate Licensing Bd., 41 
N.C. App. 102, 254 8.E.2d 268 (1979). 

Notice Held Sufficient to Comply with 
Due Process. — Notice published in a news- 
paper and provided to each member of the 
county board of elections and each candidate 
whose name appeared on the ballot for a county 
office, to the effect that a public hearing would 
be held at a specified time and place to inquire 
into the processes relative to a general election 
conducted in the county, particularly the pro- 
cesses involving absentee ballots, was sufficient 
to comply with due process, it not being neces- 
sary for the State Board of Elections to partic- 
ularize any charges in the notice of public 
hearing. In re Judicial Review by Republican 
Candidates, 45 N.C. App. 556, 264 S.E.2d 338, 
cert. denied, 299 N.C. 736, 267 S.E.2d 672 
(1980). 

Any variance between notice and proof was 
insignificant in notice served defendant real 
estate broker that Commission would present 
evidence that defendant doctored tapes he used 
in his defense, since defendant was not sur- 
prised nor deprived of an opportunity to 
present his defense when he attempted to use 
tapes to defend himself. Watson v. North Caro- 
lina Real Estate Comm’n, 87 N.C. App. 637, 362 
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S.E.2d 294 (1987), cert. denied, 321 N.C. 746, 
365 S.E.2d 296 (1988). 

Notice Held Insufficient to Comply with 
Due Process. — A notice which failed to in- 
form petitioner of her right to contest the des- 
ignation of her’ position as “exempt 
policymaking,” the procedure for contesting the 
designation, or the time limits for filing her 
objection to the designation was not sufficient 
to start the limitation period running. Jordan v. 
DOT, 140 N.C. App. 771, 588 S.E.2d 623 (2000), 
cert denied, 353 N.C. 376, 547 S.E.2d 412 


(2001). 
Notice Held Insufficient to Comply with 
Due Process. — Defendants-school systems 


failed to adequately notify the parents of dis- 
abled children, as required by this section, that 
school authorities had reached a final decision 
regarding reimbursement of their special edu- 
cational costs that could be challenged only in a 
due process hearing, which had to be requested 
within sixty days; the letters which the schools 
relied on were written during negotiations with 
the parents and were not express enough to 
trigger the limitations period, and distribution 
of the Handbook of Parents’ Rights could not 
remedy the letters’ inadequacies. CM v. Board 
of Educ., 241 F.3d 374 (4th Cir. 2001), cert. 
denied, — U.S. —, 122 S. Ct. 48, 151 L. Ed. 2d 
18 (2001). 

Notice Held Insufficient to Support Sus- 
pension of License. — Notice to professional 
engineer that charges against him involved 
gross negligence, incompetence or misconduct 
resulting from his noncompliance with certain 
statutes and administrative regulations in the 
preparation and sealing of certain plans was 
insufficient to support suspension of his license 
for misconduct in placing his seal on engineer- 
ing work not prepared under his direction and 
for gross negligence in sealing the work of 
another in order to procure planning board 
approval when he knew that the plans did not 
conform to the State Building Code. In re 
Trulove, 54 N.C. App. 218, 282 S.E.2d 544 
(1981), cert. denied, 304 N.C. 727, 288 S.E.2d 
808 (1982). 

Evidentiary Hearing in Contested Case. 
—— The exercise of the right to an evidentiary 
hearing under the contested case provision of 
§ 131E-188(a) does not commence a de novo 
proceeding by the administrative law judge 
(ALJ) intended to lead to a formulation of the 
final decision pursuant to subsection (a), the 
ALJ, in a contested case hearing under the 
certificate of need law and this Act, determines 
whether the petitioner has met its burden in 
showing that the agency substantially preju- 
diced petitioner’s rights, and that the agency 
also acted outside its authority, acted errone- 
ously, acted arbitrarily and capriciously, used 
improper procedure, or failed to act as required 
by law or rule, based on a hearing limited to the 
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evidence that is presented or available to the 
agency during the review period. Britthaven, 
Inc. v. North Carolina Dep't of Human Re- 
sources, 118 N.C. App. 379, 455 S.E.2d 455 
(1995). 

The administrative hearing provisions 
of this article do not establish the right of 
a person “aggrieved” by agency action to 
Office of Administrative Hearings review of 
that action, but only describe the procedures for 
such review. Batten v. North Carolina Dep’t of 
Cor., 326 N.C. 338, 389 S.E.2d 35 (1990), over- 
ruled on other grounds, Empire Power Co. v. 
North Carolina Dep’t of Env’t, Health & Natu- 
ral Resources, 337 N.C. 569, 447 S.E.2d 168 


(1994). 
Compliance with Procedures Required 
for Jurisdiction. — Because Chapter 126 


makes compliance with the procedures of this 
article mandatory, jurisdiction over a contested 
case hearing arising under Chapter 126 is not 
conferred upon the Office of Administrative 
Hearings unless petitioner follows such proce- 
dures. Nailing v. UNC-CH, 117 N.C. App. 318, 
451 S.E.2d 351 (1994), cert. denied, 339 N.C. 
614, 454 S.E.2d 255 (1995). 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48 
(1990). 

Discretionary Intervention Under 
Former § 150A-23(d). — While § 14-1, Rule 
24 contains specific requirements which control 
and limit intervention, subsection (d) of former 
§ 150A-23 clearly provides for discretionary 
intervention by the Commissioner of Insurance 
by providing that the agency may permit any 
interested person to intervene “and participate 
in [the] proceeding to the extent deemed appro- 
priate.” This discretionary intervention is with- 
out limitation, and the statutory language has 
been construed to provide intervention broader 
than the permissive intervention under § 1A-1, 
Rule 24. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 460, 269 
S.E.2d 538 (1980). 

Commissioner of Insurance _ acted 
within his discretion in permitting a con- 
sumer group to intervene in an automobile 
insurance rate case and in allowing hearings to 
be held throughout the State. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 460, 269 S.E.2d 538 (1980). 

Intervention Not Approved. — For pur- 
poses of meeting appeal requirements of 
§ 131E-188(b), appellant, proposed intervenor 
below, was not and could not be a party to the 
contested hearing at issue below until its mo- 
tion to intervene was approved. Since this mo- 
tion was not approved, appellant was not a 
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party to contested case and, therefore, did not 
meet jurisdictional requirements of § 131E- 
188(b). HCA Crossroads Residential Centers, 
Inc. v. North Carolina Dep’t of Human Re- 
sources, 99 N.C. App. 193, 392 S.E.2d 398 
(1990). 

Application of Time Limitation to Ap- 
peal of Personnel Decisions. — The time 
limitation contained in subsection (f) applies to 
appeal of personnel decisions under Chapter 
126 that are not covered by § 126-38. Clay v. 
Employment Sec. Comm’n, 340 N.C. 838, 455 
S.E.2d 619 (1995). 

Petitioner, an intermittent state employee 
who alleged discrimination on consideration of 
his application for state employment, under 
subsection (f) had sixty days to file his petition 
for a contested case hearing and this period did 
not begin to run until petitioner received letter 
from agency chairman which indicated that no 
evidence of discrimination existed in the agen- 
cys selection. Clay v. Employment Sec. 
Comm'n, 340 N.C. 83, 455 S.E.2d 619 (1995). 

The 60-day time limitation of subsection 
(f) was tolled by the superior court’s assertion 
of subject matter jurisdiction over assessment 
and remained tolled until the court’s assertion 
of jurisdiction was vacated by the Court of 
Appeals, accordingly, the Office of Administra- 
tive Hearings (OAH) had subject matter juris- 
diction over petition since it was filed in the 
OAH within 60 days of the Court of Appeals’ 
decision. House of Raeford Farms, Inc. v. State 
ex rel. Envt’] Mgt. Comm’n, 338 N.C. 262, 449 
S.E.2d 453 (1994). 

Applied in North Buncombe Ass’n of Con- 
cerned Citizens v. Rhodes, 100 N.C. App. 24, 
394 S.E.2d 462 (1990), appeal dismissed, 327 
N.C. 484, 397 S.E.2d 215 (1990); Gaskill v. 
State ex rel. Cobey, 109 N.C. App. 656, 428 
S.E.2d 474 (1993); Deep River Citizens Coali- 
tion v. North Carolina Dep’t of Env’t, Health & 
Natural Resources, 119 N.C. App. 232, 457 
S.E.2d 772 (1995). 

Quoted in Lenoir Mem. Hosp. v. North Caro- 
lina Dep’t of Human Resources, 98 N.C. App. 
178, 390 S.E.2d 448 (1990); Empire Power Co. 
v. North Carolina Dep't of Env’t, Health & 
Natural Resources, 337 N.C. 569, 447 S.E.2d 
768, rehearing denied, 338 N.C. 314, 451 
S.E.2d 634 (1994).; Shell Island Homeowners 
Ass’n v. Tomlinson, 134 N.C. App. 286, 517 
S.E.2d 401 (1999). 

Stated in Clay v. Employment Sec. Comm’n, 
111.N.C, App: 599, 452 S.E:2d 873 (1993); 
Cunningham v. Catawba County, 128 N.C. App. 
70, 493 S.E.2d 82 (1997). 

Cited in North Carolina Dep't of Cor. v. 
Hodge, 99 N.C. App. 602, 394 S.E.2d 285 
(1990); State ex rel. Envtl. Mgt. Comm’n v. 
House of Raeford Farms, Inc., 101 N.C. App. 
433, 400 S.E.2d 107 (1991); North Carolina 
DOT v. Davenport, 102 N.C. App. 476, 402 
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S.E.2d 477 (1991); North Carolina DOT v. Dav- 
enport, 108 N.C. App. 178, 423 S.E.2d 327 
(1992); Ocean Hill Joint Venture v. North Caro- 
lina Dep’t of Environment, Health & Natural 
Resources, 333 N.C. 318, 426 S.E.2d 274 (1993); 
Professional Food Servs. Megt., Inc. v. North 
Carolina Dep't of Admin., 109 N.C. App. 265, 
426 S.E.2d 447 (1993); Citizens for Clean 
Indus., Inc. v. Lofton, 109 N.C. App. 229, 427 
S.E.2d 120 (1993); North Carolina DOT v. Dav- 
enport, 334 N.C. 428, 432 S.E.2d 303 (1993); In 
re Sullivan, 112 N.C. App. 795, 486 S.E.2d 862 
(1993); Davis v. North Carolina Dep’t of Cors., 
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48 F.3d 134 (4th Cir. 1995); Williams v. North 
Carolina Dep’t of Economic & Community Dev., 
119 N.C. App. 535, 458 S.E.2d 750 (1995); 
Gainey v. North Carolina Dep’t of Justice, 121 
N.C. App. 2538, 465 S.E.2d 36 (1996); Bryant v. 
Hogarth, 127 N.C. App. 79, 488 S.E.2d 269 
(1997), cert. denied, 347 N.C. 396, 494 S.E.2d 
406 (1997); Dialysis Care of N.C., LLC v. De- 
partment of Health & Human Servs., 137 N.C. 
App. 638, 529 S.E.2d 257 (2000), aff’d, 353 N.C. 
258, 538 S.E.2d 566 (2000); Blalock v. State 
Dep't of Health & Human Servs., 143 N.C. App. 
470, 546 S.E.2d 177 (2001). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
issued prior to the 1991 amendments to this 
Chapter. 

Applicability of Subsection (a). — Sub- 
section (a) of this section, as amended by Ses- 
sion Laws 1987, Chapter 878, is not applicable 
to agencies governed by Article 3A of this Chap- 
ter. See opinion of Attorney General to Mr. 
Phillip T. Fisher, Executive Director, N.C. Real 
Estate Commission, 57 N.C.A.G. 85 (1987). 

Appeals by applicants and recipients of 
public assistance or social services from 
adverse decisions of county agencies or boards 
are governed by the substantive provisions and 
procedural requirements of § 108A-79, includ- 
ing the procedural provisions of the Adminis- 
trative Procedure Act (§ 150B-1 et seq.) consis- 
tent with the statute, to the extent that 
substance and procedure are not in conflict 
with applicable federal law and regulations. 
See opinion of Attorney General to Mr. Phillip 
J. Kirk, Jr., Secretary, Department of Human 
Resources, 55 N.C.A.G. 91 (1986). 

Procedural, Not Substantive Provisions 


of Act Applicable to Appeals of County 
Agency Decisions. — Given the detailed sub- 
stantive provisions of § 108A-79, designed spe- 
cifically to apply to appeals of county agency 
decisions, and the fact that the Administrative 
Procedure Act (APA), by its terms, does not 
apply to such appeals, the Legislature, by ref- 
erence to the APA, did not intend to substitute 
the Act’s substantive requirements for those of 
§ 108A-79. The citation to the APA simply 
indicates a legislative intent to incorporate the 
powers of hearing officers and the hearing pro- 
cedures detailed in the Act into § 108A-79(i) by 
reference. See opinion of Attorney General to 
Mr. Phillip J. Kirk, Jr., Secretary, Department 
of Human Resources, 55 N.C.A.G. 91 (1986). 

When a contested case hearing is con- 
ducted by an agency governed by Article 
3A of this Chapter, a petition or other notice 
need not be filed with the Office of Administra- 
tive Hearings. See opinion of Attorney General 
to Mr. Phillip T. Fisher, Executive Director, 
N.C. Real Estate Commission, 57 N.C.A.G. 85 
(1987). 


§ 150B-23.1. Mediated settlement conferences. 


(a) Purpose. — This section authorizes a mediation program in the Office of 


Administrative Hearings in which the chief administrative law judge may 
require the parties in a contested case to attend a prehearing settlement 
conference conducted by a mediator. The purpose of the program is to 
determine whether a system of mediated settlement conferences may make the 
operation of the Office of Administrative Hearings more efficient, less costly, 
and more satisfying to the parties. 

(b) Definitions. — The following definitions apply in this section: 

(1) Mediated settlement conference. — A conference ordered by the chief 
administrative law judge involving the parties to a contested case and 
conducted by a mediator prior to a contested case hearing. 

(2) Mediator. — A neutral person who acts to encourage and facilitate a 
resolution of a contested case but who does not make a decision on the 
merits of the contested case. 

(c) Conference. — The chief administrative law judge may order a mediated 
settlement conference for all or any part of a contested case to which an 
administrative law judge is assigned to preside. All aspects of the mediated 
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settlement conference shall be conducted insofar as possible in accordance 
with the rules adopted by the Supreme Court for the court-ordered mediation 
pilot program under G.S. 7A-38. 

(d) Attendance. — The parties to a contested case in which a mediated 
settlement conference is ordered, their attorneys, and other persons having 
authority to settle the parties’ claims shall attend the settlement conference 
unless excused by the presiding administrative law judge. 

(e) Mediator. — The parties shall have the right to stipulate to a mediator. 
Upon the failure of the parties to agree within a time limit established by the 
presiding administrative law judge, a mediator shall be appointed by the 
presiding administrative law judge. 

(f) Sanctions. — Upon failure of a party or a party’s attorney to attend a 
mediated settlement conference ordered under this section, the presiding 
administrative law judge may impose any sanction authorized by G.S. 150B- 
33(b)(8) or (10). 

(g) Standards. — Mediators authorized to conduct mediated settlement 
conferences under this section shall comply with the standards adopted by the 
Supreme Court for the court-ordered mediation pilot program under G.S. 
7A-38. 

(h) Immunity. — A mediator acting pursuant to this section shall have 
judicial immunity in the same manner and to the same extent as a judge of the 
General Court of Justice. 

(i) Costs. — Costs of a mediated settlement conference shall be paid one 
share by the petitioner, one share by the respondent, and an equal share by 
any intervenor, unless otherwise apportioned by the administrative law judge. 

(j) Inadmissibility of Negotiations. — All conduct or communications made 
during a mediated settlement conference are presumed to be made in compro- 
mise negotiations and shall be governed by Rule 408 of the North Carolina 
Rules of Evidence. 

_ (k) Right to Hearing. — Nothing in this section restricts the right to a 
contested case hearing. (1998, c. 321, s. 25(b); c. 368, ss. 1, 3; 1995, c. 145, s. 1.) 


Editor’s Note. — Section 7A-38, referred to Faith Mediation: Improving Efficiency, Cost, 
in this section, was repealed by Session Laws, and Satisfaction in North Carolina’s Pre-Trial 
1995;.¢. 500; s.23. Process,” 18 Campbell L. Rev. 281 (1996). 

Legal Periodicals. — For comment, “Good 


§ 150B-24. Venue of hearing. 


(a) The hearing of a contested case shall be conducted: 
(1) In the county in this State in which any person whose property or 
rights are the subject matter of the hearing maintains his residence; 
(2) In the county where the agency maintains its principal office if the 
property or rights that are the subject matter of the hearing do not 
affect any person or if the subject matter of the hearing is the property 
or rights of residents of more than one county; or 
(3) In any county determined by the administrative law judge in his 
discretion to promote the ends of justice or better serve the conve- 
nience of witnesses. 
(b) Any person whose property or rights are the subject matter of the 
hearing waives his objection to venue by proceeding in the hearing. (1973, c. 
too te sik: 1O8orce 746, soit 1987,c, 8787s. 6.) 


Legal Periodicals. — For comment, “The Hearings ...” under the North Carolina APA, 
Problem of Procedural Delay in Contested Case see 7 N.C. Cent. L.J. 347 (1976). 
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§ 150B-25. Conduct of hearing; answer. 


(a) Ifa party fails to appear in a contested case after proper service of notice, 
and if no adjournment or continuance is granted, the administrative law judge 
may proceed with the hearing in the absence of the party. 

(b) Repealed by Session Laws 1991, c. 35, s. 2. 

(c) The parties shall be given an opportunity to present arguments on issues 
of law and policy and an opportunity to present evidence on issues of fact. 

(d) A party may cross-examine any witness, including the author of a 
document prepared by, on behalf of, or for use of the agency and offered in 
evidence. Any party may submit rebuttal evidence. (1978, c. 1331, s. 1; 1985, c. 
746, s:.1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(13); 1987, c. 878, s. 6; 1991, c. 35, 


Spa) 


Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 


For article, “Advisory Rulings by Administra- 
tive Agencies: Their Benefits and Dangers,” see 
2 Campbell L. Rev. 1 (1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A, or under this Chapter prior to 
the 1991 amendments thereto. 

Former § 150A-25 was permissive, not 
mandatory. Frieson v. North Carolina Real 
Estate Licensing Bd., 72 N.C. App. 665, 325 
S.E.2d 293 (1985). 

Subsection (a) of Former § 150A-25 Was 
Permissive and Not Mandatory. — The lan- 
guage of subsection (a) of former § 150A-25, 
providing that if a party fails to appear after 
proper service of notice the agency may proceed 
and render its decision in the absence of that 
party, is permissive and not mandatory. Davis 
v. North Carolina Dep’t of Transp., 39 N.C. App. 
190, 250 S.E.2d 64 (1978), cert. denied, 296 
N.C. 735, 254 S.E.2d 177 (1979). 

Contested Case Hearing Appropriate. — 
Where parties forecast evidence to support rec- 


§ 150B-26. Consolidation. 


ommendation by the administrative law judge 
and final agency decision which were contrary, 
a genuine issue of material fact existed regard- 
ing hospital’s application for a certificate of 
need so that a contested case hearing would be 
required. Presbyterian-Orthopaedic Hosp. v. 
North Carolina Dep’t of Human Resources, 122 
N.C. App. 529, 470 S.E.2d 831 (1996), discre- 
tionary review improvidently allowed, 346 N.C. 
267, 485 S.E.2d 294 (1997). 

Applied in Deep River Citizens Coalition v. 
North Carolina Dep’t of Env’t, Health & Natu- 
ral Resources, 119 N.C. App. 232, 457 S.E.2d 
772 (1995). 

Cited in Britthaven, Inc. v. North Carolina 
Dep't of Human Resources, 118 N.C. App. 379, 
455 S.E.2d 455 (1995); Blalock v. State Dep’t of 
Health & Human Servs., 143 N.C. App. 470, 
546 S.E.2d 177 (2001). 


When contested cases involving a common question of law or fact or multiple 
proceedings involving the same or related parties are pending, the Director of 
the Office of Administrative Hearings may order a joint hearing of any matters 
at issue in the cases, order the cases consolidated, or make other orders to 
reduce costs or delay in the proceedings. (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 
1985, (Reg. Sess., 1986), c. 1022, s. 1(1), 1(14).) 


Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 


Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). . 


§ 150B-27. Subpoena. 


After the commencement of a contested case, subpoenas may be issued and 
served in accordance with G.S. 1A-1, Rule 45. In addition to the methods of 
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service in G.S. 1A-1, Rule 45, a State law enforcement officer may serve a 
subpoena on behalf of an agency that is a party to the contested case by any 
method by which a sheriff may serve a subpoena under that Rule. Upon a 
motion, the administrative law judge may quash a subpoena if, upon a hearing, 
the administrative law judge finds that the evidence the production of which is 
required does not relate to a matter in issue, the subpoena does not describe 
with sufficient particularity the evidence the production of which is required, 
or for any other reason sufficient in law the subpoena may be quashed. 

Witness fees shall be paid by the party requesting the subpoena to subpoe- 
naed witnesses in accordance with G.S. 7A-314. However, State officials or 
employees who are subpoenaed shall not be entitled to witness fees, but they 
shall receive their normal salary and they shall not be required to take any 
annual leave for the witness days. Travel expenses of State officials or 
employees who are subpoenaed shall be reimbursed as provided in G.S. 138-6. 
flaiae tool,.s. 12.1975, 2nd Sess., c. 983, s. 66; 1985, c. 746,’s:1; 1987, ¢. 878, 
nt b.c435,')s. 3.) 


Legal Periodicals. — For comment, “The Hearings ...” under the North Carolina APA, 
Problem of Procedural Delay in Contested Case see 7 N.C. Cent. L.J. 347 (1976). 


CASE NOTES 


Editor’s Note. — The case below was de- such definiteness that they can be identified 
cided under corresponding provisions of former — without prolonged or extensive search. Myers v. 


Chapter 150A. Holshouser, 25 N.C. App. 683, 214 S.E.2d 630, 
One of the purposes of asubpoena duces cert. denied, 287 N.C. 664, 216 S.E.2d 907 
tecum is to insure that documents are de- (1975). 


scribed with sufficient particularity and with 


§ 150B-28. Depositions and discovery. 


(a) A deposition may be used in lieu of other evidence when taken in 
compliance with the Rules of Civil Procedure, G.S. 1A-1. Parties in contested 
cases may engage in discovery pursuant to the provisions of the Rules of Civil 
Procedure, G.S. 1A-1. 

(b) On a request for identifiable agency records, with respect to material 
facts involved in a contested case, except records related solely to the internal 
procedures of the agency or which are exempt from disclosure by law, an 
agency shall promptly make the records available to a party. (1973, c. 1331, s. 
Peso e140. 5. 1.) 


CASE NOTES 


Cited in Davenport v. North Carolina DOT,3  S.E.2d 383, cert. denied, 338 N.C. 309, 451 
F.3d 89 (4th Cir. 1993); Eury v. North Carolina S.E.2d 635 (1994). 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 


§ 150B-29. Rules of evidence. 


(a) In all contested cases, irrelevant, immaterial and unduly repetitious 
evidence shall be excluded. Except as otherwise provided, the rules of evidence 
as applied in the trial division of the General Court of Justice shall be followed; 
but, when evidence is not reasonably available under the rules to show 
relevant facts, then the most reliable and substantial evidence available shall 
be admitted. On the judge’s own motion, an administrative law judge may 
exclude evidence that is inadmissible under this section. The party with the 
burden of proof in a contested case must establish the facts required by G.S. 
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150B-23(a) by a preponderance of the evidence. It shall not be necessary for a 
party or his attorney to object at the hearing to evidence in order to preserve 
the right to object to its consideration by the administrative law judge in 
making a decision, by the agency in making a final decision, or by the court on 
judicial review. 

(b) Evidence in a contested case, including records and documents, shall be 
offered and made a part of the record. Factual information or evidence not 
made a part of the record shall not be considered in the determination of the 
case, except as permitted under G.S. 150B-30. Documentary evidence may be 
received in the form of a copy or excerpt or may be incorporated by reference, 
if the materials so incorporated are available for examination by the parties. 
Upon timely request, a party shall be given an opportunity to compare the copy 
with the original if available. (1973, c. 13831, s. 1; 1985, c. 746, s. 1; 1987, c. 878, 


s. 7; 1991, c. 35, s. 4; 2000-190, s. 4.) 


Effect of Amendments. — Session Laws 
2000-190, s. 4, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, in subsection (a), inserted the 
next-to-last sentence and deleted “recommend- 
ed” following “in making a” in the last sentence. 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 


For comment, “The Problem of Procedural 
Delay in Contested Case Hearings ...” under 
the North Carolina APA, see 7 N.C. Cent. L.J. 
347 (1976). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 


CASE NOTES 


Editor’s Note. —— The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A, or under this Chapter prior to 
the 1991 amendments thereto. 

The standard of review, known as the 
“whole record test,” presents to the trial 
judge a task which must be distinguished from 
both de novo review and the any competent 
evidence standard of review. Goodwin v. 
Goldsboro City Bd. of Educ., 67 N.C. App. 248, 
312 S.E.2d 892, cert. denied, 311 N.C. 304, 317 
S.E.2d 680 (1984). 

The whole record test is not a tool of judicial 
intrusion; instead it merely gives a reviewing 
court the capability to determine whether an 
administrative decision has a rational basis in 
the evidence. Thus, the task before the trial 
court is to consider all the evidence, both that 
which supports the decision of the board and 
that which detracts from it. Goodwin v. 
Goldsboro City Bd. of Educ., 67 N.C. App. 243, 
312 $.E.2d 892, cert. denied, 311 N.C. 304, 317 
S.E.2d 680 (1984). 

The whole record test does not allow the 
reviewing court to replace the board’s judgment 
as between two reasonably conflicting views, 
even though the court could justifiably have 
reached a different result had the matter been 
before it de novo. On the other hand, the whole 
record rule requires the court, in determining 
the substantiality of evidence supporting the 
board’s decision, to take into account whatever 
in the record fairly detracts from the weight of 


the board’s evidence. Goodwin v. Goldsboro City 
Bd. of Educ., 67 N.C. App. 248, 312 S.E.2d 892, 
cert. denied, 311 N.C. 304, 317 S.E.2d 680 
(1984). 

Under the whole evidence rule, the court may 
not consider the evidence which in and of itself 
justifies the board’s result, without taking into 
account contradictory evidence or evidence 
from which conflicting inferences could be 
drawn. Goodwin v. Goldsboro City Bd. of Educ., 
67 N.C. App. 248, 312 S.E.2d 892, cert. denied, 
311 N.C. 304, 317 S.E.2d 680 (1984). 

Standard of Proof. — The standard of proof 
in administrative matters is by the greater 
weight of the evidence, and it is error to require 
a showing by clear, cogent, and convincing 
evidence. Dillingham v. North Carolina Dep’t of 
Human Resources, 1382 N.C. App. 704, 513 
S.E.2d 823 (1999). 

Board of Adjustment Not Required to 
Sound-Record Hearings. — Municipal cor- 
porations were specifically excluded from re- 
quirements under former § 150A-29 and 
former § 150A-37 that trial rules of evidence 
and production of evidence be followed in pro- 
ceedings before State agencies. Thus, a Board 
of Adjustment was not required to sound-record 
its hearings. Washington Park Neighborhood 
Ass’n v. Winston-Salem Zoning Bd. of Adjust- 
ment, 35 N.C. App. 449, 241 S.E.2d 872, cert. 
denied and appeal dismissed, 295 N.C. 91, 244 
S.E.2d 263 (1978). 

As to admissibility of evidence in pro- 
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ceeding before Property Tax Commission, 
see In re McLean Trucking Co., 281 N.C. 375, 
189 S.E.2d 194, rehearing denied, 282 N.C. 156 
(1972), cert. denied and appeal dismissed, 409 
U.S. 1099,..93-S, Ct. 909, 34 L.Ed. 2d 681 
(1978). 

Reports of physicians are acceptable as 
evidence, since an agency may use its experi- 
ence, technical competence, and specialized 
knowledge in the evaluation of evidence pre- 
sented to it. Lackey v. North Carolina Dep’t of 
Human Resources, 306 N.C. 231, 293 S.E.2d 
171 (1982). 

Burden of Proof on Unemployment 
Claimant. — Where a claimant for unemploy- 
ment previously quit her job to retire and was 
presently claiming to have reentered the labor 
market, the degree of proof required of the 
claimant was by the greater weight of the 
evidence. In re Thomas, 281 N.C. 598, 189 
S.E.2d 245 (1972). 


§ 150B-30. Official notice. 
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School Board’s Dismissal of At-Will Em- 
ployee Upheld. — It was not arbitrary or 
capricious, nor an abuse of discretion, for school 
board to terminate an at-will employee for 
making a racial comment in a school setting. 
Cooper v. Board of Educ., 185 N.C. App. 200, 
519 S.E.2d 536 (1999). 

Stated in In re Freeman, 109 N.C. App. 100, 
426 S.E.2d 100 (1993). 

Cited in Davenport v. North Carolina DOT, 3 
F.3d 89 (4th Cir. 1993); Eury v. North Carolina 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 
S.E.2d 383, cert. denied, 338 N.C. 309, 451 
S.E.2d 635 (1994); Dialysis Care of N.C., LLC v. 
Department of Health & Human Servs., 137 
N.C. App. 638, 529 S.E.2d 257 (2000), aff’d, 353 
N.C. 258, 538 S.E.2d 566 (2000); Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., 138 N.C. App. 572, 532 S.E.2d 
192 (2000). 


Official notice may be taken of all facts of which judicial notice may be taken 
and of other facts within the specialized knowledge of the agency. The noticed 
fact and its source shall be stated and made known to affected parties at the 
earliest practicable time, and any party shall on timely request be afforded an 
opportunity to dispute the noticed fact through submission of evidence and 


argument. (1973, c. 13831, s. 1; 1985, c. 746, s. 1.) 


Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 


For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A and earlier statutes. 

One of the purposes behind the creation 
of administrative agencies was the neces- 
sity for the supervision and experience of 
specialists in difficult and complicated fields. 
Lackey v. North Carolina Dep’t of Human Re- 
sources, 306 N.C. 231, 293 S.E.2d 171 (1982). 

Reports of physicians are acceptable as 
evidence, since an agency may use its experi- 
ence, technical competence, and specialized 
knowledge in the evaluation of evidence pre- 
sented to it. Lackey v. North Carolina Dep’t of 
Human Resources, 306 N.C. 231, 293 S.E.2d 
171 (1982). 

Reliance on Paper Presented in Hearing 
on Prior Rate Filing. — While it is the better 
practice to produce a witness in a rate-making 
hearing rather than to rely on exhibits fur- 
nished by the witness in earlier hearings, the 
Commissioner of Insurance did not commit 
prejudicial error in a homeowners’ insurance 


rate hearing in taking official notice of a paper 
presented by a witness in a hearing on a prior 
rate filing and made a part of the order disap- 
proving the prior filing, where the commis- 
sioner gave the rate bureau adequate notice in 
the notice of public hearing that he would rely 
on the paper in the present hearing. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 474, 269 S.E.2d 595 (1980). 

State Board of Assessment (now Depart- 
ment of Revenue) is neither required nor 
permitted to shut its eyes to an estab- 
lished fact of common knowledge. In re Valu- 
ation of Property Located at 411-417 W. Fourth 
St., 282 N.C. 71, 191 S.E.2d:692 (1972). 

For discussion of respective powers and 
duties of Commissioner of Insurance and 
his designated hearing officer in the review 
of filed rates and entry of a final agency deci- 
sion in a contested insurance rate case, see 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 61 N.C. App. 506, 300 S.E.2d 845 
(1983). 
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§ 150B-31. Stipulations. 


(a) The parties in a contested case may, by a stipulation in writing filed with 
the administrative law judge, agree upon any fact involved in the controversy, 
which stipulation shall be used as evidence at the hearing and be binding on 
the parties thereto. Parties should agree upon facts when practicable. 

(b) Except as otherwise provided by law, disposition may be made of a 
contested case by stipulation, agreed settlement, consent order, waiver, de- 
fault, or other method agreed upon by the parties. (1973, c. 1331, s. 1; 1985, c. 
746, s. 1; 1987, c. 878, s. 6.) 


§ 150B-32. Designation of administrative law judge. 


(a) The Director of the Office of Administrative Hearings shall assign 
himself or another administrative law judge to preside over a contested case. 

(al) Repealed by Sessions Laws 1985 (Regular Session, 1986), c. 1022, s. 
1(15). 

(b) On the filing in good faith by a party of a timely and sufficient affidavit 
of personal bias or disqualification of an administrative law judge, the 
administrative law judge shall determine the matter as a part of the record in 
the case, and this determination shall be subject to judicial review at the 
conclusion of the proceeding. 

(c) When an administrative law judge is disqualified or it is impracticable 
for him to continue the hearing, the Director shall assign another administra- 
tive law judge to continue with the case unless it is shown that substantial 
prejudice to any party will result, in which event a new hearing shall be held 
or the case dismissed without prejudice. (1978, c. 1331, s. 1; 1985, c. 746, s. 1; 
1985 (Reg. Sess., 1986), c. 1022, s. 1(1), 1(12), 1(15); c. 1028, s. 40; 1987, c. 878, 
s. 8.) 


Legal Periodicals. — For comment, “The Hearings ...” under the North Carolina APA, 
Problem of Procedural Delay in Contested Case see 7 N.C. Cent. L.J. 347 (1976). 


CASE NOTES 


Cited in Williams v. North Carolina Dep’t of | Carolina Dep’t of Justice, 121 N.C. App. 253, 
Economic & Community Dev., 119 N.C. App. 465 S.E.2d 36 (1996). 
535, 458 S.E.2d 750 (1995); Gainey v. North 


§ 150B-33. Powers of administrative law judge. 


(a) An administrative law judge shall stay any contested case under this 
Article on motion of an agency which is a party to the contested case, if the 
agency shows by supporting affidavits that it is engaged in other litigation or 
administrative proceedings, by whatever name called, with or before a federal 
agency, and this other litigation or administrative proceedings will determine 
the position, in whole or in part, of the agency in the contested case. At the 
conclusion of the other litigation or administrative proceedings, the contested 
case shall proceed and be determined as expeditiously as possible. 

(b) An administrative law judge may: 

(1) Administer oaths and affirmations; 

(2) Sign, issue, and rule on subpoenas in accordance with G.S. 150B-27 
and G.S. 1A-1, Rule 45; 

(3) Provide for the taking of testimony by deposition and rule on all 
objections to discovery in accordance with G.S. 1A-1, the Rules of Civil 
Procedure; 
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(3a) Rule on all prehearing motions that are authorized by G.S. 1A-1, the 
Rules of Civil Procedure; 

(4) Regulate the course of the hearings, including discovery, set the time 
and place for continued hearings, and fix the time for filing of briefs 
and other documents; 

(5) Direct the parties to appear and confer to consider simplification of the 
issues by consent of the parties; 

(6) Stay the contested action by the agency pending the outcome of the 
case, upon such terms as he deems proper, and subject to the 
provisions of G.S. 1A-1, Rule 65; 

(7) Determine whether the hearing shall be recorded by a stenographer or 
by an electronic device; and 

(8). Enter an order returnable in the General Court of Justice, Superior 
Court Division, to show cause why the person should not be held in 
contempt. The Court shall have the power to impose punishment as 
for contempt for any act which would constitute direct or indirect 
contempt if the act occurred in an action pending in Superior Court. 

(9) Determine that a rule as applied in a particular case is void because (1) 
it is not within the statutory authority of the agency, (2) is not clear 
and unambiguous to persons it is intended to direct, guide, or assist, 
or (3) is not reasonably necessary to enable the agency to fulfill a duty 
delegated to it by the General Assembly. 

(10) Impose the sanctions provided for in G.S. 1A-1 or Chapter 3 of Title 
26 of the North Carolina Administrative Code for noncompliance with 
applicable procedural rules. 

(11) Order the assessment of reasonable attorneys’ fees and witnesses’ 
fees against the State agency involved in contested cases decided 
under Chapter 126 where the administrative law judge finds discrim- 
ination, harassment, or orders reinstatement or back pay. (1973, c. 
Teo aR. 1. kOOD, .C. 746, B00 bdo. 85.0, 9, 10. 26 s9s7 (Reg. 


Sess., 1988), c. hi bk ss. 15, ‘19; 1991, S 35, S. 5: 2000-190, s. 5.) 


Effect of Amendments. — Session Laws 
2000-190, s. 5, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, added subdivision (b)(11). 


CASE 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A and earlier statutes, or under this 
Chapter prior to the 1991 amendments thereto. 

Powers Generally. — When an agency of 
State government determines to use the ser- 
vices of a hearing officer (now administrative 
law judge), it is former § 150A-33 that pre- 
scribes his powers. State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 61 N.C. App. 
262, 300 S.E.2d 586, cert. denied, 308 N.C. 548, 
304 S.E.2d 242 (1983). 

Proposal for Decision Required of Hear- 
ing Officer (Now Administrative Law 
Judge). — Under the Administrative Proce- 
dure Act, when the services of a hearing officer 
(now administrative law judge) are used, there 
must be a “proposal for decision” by the hearing 
officer. State ex rel. Comm’r of Ins. v. North 


Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 


NOTES 


Carolina Rate Bureau, 61 N.C. App. 262, 300 
S.E.2d 586, cert. denied, 308 N.C. 548, 304 
S.E.2d 242 (1983). 

Administrative Law Judge’s Decision 
Reviewed by Personnel Commission. — 
The administrative law judge must render a 
decision on the motion which is presented, but 
the administrative law judge’s ruling is subject 
to review by the ultimate factfinder, the Per- 
sonnel Commission. Eury v. North Carolina 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 
S.E.2d 383, cert. denied, 338 N.C. 309, 451 
S.E.2d 635 (1994). 

For discussion of respective powers and 
duties of Commissioner of Insurance and 
his designated hearing officer in the review 
of filed rates and entry of a final agency deci- 
sion in a contested insurance rate case, see 
State ex rel. Comm’r of Ins. v. North Carolina 
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Rate Bureau, 61 N.C. App. 506, 300 S.E.2d 845 
(1983). 

Commissioner of Insurance Has No Stat- 
utory Power to Issue Restraining Orders 
or Injunctions. — The statutes creating the 
Department of Insurance and prescribing the 
powers and duties of the Commissioner do not 
purport to grant him the power of issuing 
restraining orders and injunctions. Charlotte 
Liberty Mut. Ins. Co. v. State ex rel. Lanier, 16 
N.C. App. 381,,192:S.E-2d 57 (1972), 

But He May Apply to the Courts There- 
for. — In administering the laws relative to the 
insurance industry, the Commissioner, if he 
deems it necessary, may apply to the courts for 
restraining orders and injunctions. Charlotte 
Liberty Mut. Ins. Co. v. State ex rel. Lanier, 16 
N.CvApp. 381, 192,.S5.E.2d 57 (1972). 

Attempted grant to the Commissioner of 
Insurance of judicial power to impose a 
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of the insurance laws, varying in the Commis- 
sioner’s discretion from a nominal sum to 
$25,000, violated N.C. Const., Art. IV, there 
being no reasonable necessity for conferring 
such judicial power upon the Commissioner. 
State ex rel. Lanier v. Vines, 274 N.C. 486, 164 
S.E.2d 161 (1968). 

Authority to Determine Validity of 
Rules. — This section provides that an Admin- 
istrative Law Judge (ALJ) may determine that 
a rule as applied in a particular case is void; 
however, it does not authorize an ALJ to make 
a final decision with respect to the validity of 
agency rules. Fearrington v. University of N.C., 
126 N.C. App. 774, 487 S.E.2d 169 (1997). 

Quoted in Lenoir Mem. Hosp. v. North Caro- 
lina Dep’t of Human Resources, 98 N.C. App. 
178, 390 S.E.2d 448 (1990); Alexander v. 
Wilkerson, 99 N.C. App. 340, 392 S.E.2d 765 


penalty upon an insurance agent for a violation (1990). 


§ 150B-34. Decision of administrative law judge. 


(a) Except as provided in G.S. 150B-36(c), and subsection (c) of this section, 
in each contested case the administrative law judge shall make a decision that 
contains findings of fact and conclusions of law and return the decision to the 
agency for a final decision in accordance with G.S. 150B-36. The administra- 
tive law judge shall decide the case based upon the preponderance of the 
evidence, giving due regard to the demonstrated knowledge and expertise of 
the agency with respect to facts and inferences within the specialized knowl- 
edge of the agency. All references in this Chapter to the administrative law 
judge’s decision shall include orders entered pursuant to G.S. 150B-36(c). 

(b) Repealed by Session Laws 1991, c. 35, s. 6. 

(c) Notwithstanding subsection (a) of this section, in cases arising under 
Article 9 of Chapter 131E of the General Statutes, the administrative law 
judge shall make a recommended decision or order that contains findings of 
fact and conclusions of law. A final decision shall be made by the agency in 
writing after review of the official record as defined in G.S. 150B-37(a) and 
shall include findings of fact and conclusions of law. The final agency decision 
shall recite and address all of the facts set forth in the recommended decision. 
For each finding of fact in the recommended decision not adopted by the 
agency, the agency shall state the specific reason, based on the evidence, for not 
adopting the findings of fact and the agency’s findings shall be supported by 
substantial evidence admissible under G.S. 150B-29(a), 150B-30, or 150B-31. 
The provisions of G.S. 150B-36(b), (b1), (b2), (b3), and (d), and G.S. 150B-51 do 
not apply to cases decided under this subsection. 

(d) Except for the exemptions contained in G.S. 150B-1(c) and (e), and 
subsection (c) of this section, the provisions of this section regarding the 
decision of the administrative law judge shall apply only to agencies subject to 
Article 3 of this Chapter, notwithstanding any other provisions to the contrary 
relating to recommended decisions by administrative law judges. (1978, c. 
1331, s. 1; 1985, c. 746, s. 1; 1987, c. 878, ss. 5, 23; 1987 (Reg. Sess., 1988), c. 
1111, s. 21; 1991, c. 35, s. 6; 2000-190, s. 6.) 


Effect of Amendments. — Session Laws 
2000-190, s. 6, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, substituted “Decision” for “Rec- 


ommended decision or order” in the catchline; 


in subsection (a), inserted “and subsection (c) of 


this section,” substituted “decision that con- 
tains” for “recommended decision or order that 
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contains,” added “and return the decision to the 
agency for a final decision in accordance with 
G.S. 150B-36” and added the last two sen- 
tences; and added subsections (c) and (d). 
Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
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Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 

For article, “Advisory Rulings by Administra- 
tive Agencies: Their Benefits and Dangers,” see 
2 Campbell L. Rev. 1 (1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided prior to the 1991 amendments to this 
Chapter. 

Powers of Hearing Officer (Now Admin- 
istrative Law Judge) Generally. — When an 
agency of State government determined to use 
the services of a hearing officer (now adminis- 
trative law judge), it was former § 150A-33 
that prescribed his powers. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
61 N.C. App. 262, 300 S.E.2d 586, cert. denied, 
308 N.C. 548, 304 S.E.2d 242 (1983), decided 
under corresponding provisions of Chapter 
150A. 

Proposal for Decision Required. — Un- 
der the Administrative Procedure Act, when 
the services of a hearing officer (now adminis- 
trative law judge) are used, there must be a 
“proposal for decision” by the hearing officer. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 61 N.C. App. 262, 300 S.E.2d 586, 
cert. denied, 308 N.C. 548, 304 S.E.2d 242 
(1983), decided under corresponding provisions 
of Chapter 150A. 

Administrative Law Judge’s Decision 
Reviewed by Personnel Commission. — 
The administrative law judge must render a 
decision on the motion which is presented, but 
the administrative law judge’s ruling is subject 


to review by the ultimate factfinder, the Per- 
sonnel Commission. Eury v. North Carolina 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 
S.E.2d 383, cert. denied, 338 N.C. 309, 451 
S.E.2d 635 (1994). 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48, 
cert. denied, 327 N.C. 140, 394 S.E.2d 176 
(1990), rev’d on other grounds, 328 N.C. 689, 
394 S.E.2d 469 (1991). 

Applied in Deep River Citizens Coalition v. 
North Carolina Dep’t of Env’t, Health & Natu- 
ral Resources, 119 N.C. App. 232, 457 S.E.2d 
T1712 (1995). 

Cited in HCA Crossroads Residential Ctrs. 
Inc. v. North Carolina Dep't of Human Re- 
sources, 327 N.C. 573, 398 S.E.2d 466 (1990); 
Ford v. North Carolina Dep’t of Env’t, Health, & 
Natural Resources, 107 N.C. App. 192, 419 
S.E.2d 204 (1992); Britthaven, Inc. v. North 
Carolina Dep’t of Human Resources, 118 N.C. 
App. 379, 455 S.E.2d 455 (1995); Williams v. 
North Carolina Dep’t of Economic & Commu- 
nity Dev., 119 N.C. App. 535, 458 S.E.2d 750 
(1995). 


§ 150B-35. No ex parte communication; exceptions. 


Unless required for disposition of an ex parte matter authorized by law, 
neither the administrative law judge assigned to a contested case nor a 
member or employee of the agency making a final decision in the case may 
communicate, directly or indirectly, in connection with any issue of fact, or 
question of law, with any person or party or his representative, except on notice 
and opportunity for all parties to participate. (1973, c. 1331, s. 1; 1985, c. 746, 
Se es CA LO, SJL.) 


§ 150B-36. Final decision. 


(a) Before the agency makes a final decision, it shall give each party an 
opportunity to file exceptions to the decision made by the administrative law 
judge, and to present written arguments to those in the agency who will make 
the final decision or order. If a party files in good faith a timely and sufficient 
affidavit of personal bias or other reason for disqualification of a member of the 
agency making the final decision, the agency shall determine the matter as a 
part of the record in the case, and the determination is subject to judicial 
review at the conclusion of the case. 
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(b) Except as provided in G.S. 150B-34(c) or subsection (d) of this section, a 
final decision in a contested case shall be made by the agency in writing after 
review of the official record as defined in G.S. 150B-37(a) and shall include 
findings of fact and conclusions of law. The agency shall adopt each finding of 
fact contained in the administrative law judge’s decision unless the finding is 
clearly contrary to the preponderance of the admissible evidence, giving due 
regard to the opportunity of the administrative law judge to evaluate the 
credibility of witnesses. For each finding of fact not adopted by the agency and 
each finding of fact made by the agency that is not contained in the 
administrative law judge’s decision, the agency shall follow the procedures set 
forth in subsections (b1) and (b2) of this section. | 

(b1) For each finding of fact not adopted by the agency, the agency shall set 
forth separately and in detail the following: 

(1) The reasons for not adopting the findings of fact. 

(2) The evidence in the record relied upon by the agency in not adopting 
the finding of fact contained in the administrative law judge’s deci- 
sion. 

Any finding of fact not specifically rejected as required by this subsection 
shall be deemed accepted for purposes of judicial review of the final decision 
pursuant to Article 4 of this Chapter. 

(b2) For each finding of fact made by the agency that is not contained in the 
administrative law judge’s decision, the agency shall set forth separately and 
in detail the evidence in the record relied upon by the agency in making the 
finding of fact. Any new finding of fact made by the agency shall be supported 
by a preponderance of the admissible evidence in the record. The agency shall 
not make any new finding of fact that is inconsistent with a finding of fact 
contained in the administrative law judge’s decision unless the finding of fact 
in the administrative law judge’s decision is not adopted as required by 
subsection (b1) of this section. 

(b3) Except as provided in G.S. 150B-34(c), the agency shall adopt the 
decision of the administrative law judge unless the agency demonstrates that 
the decision of the administrative law judge is clearly contrary to the 
preponderance of the admissible evidence in the record. If the agency does not 
adopt the administrative law judge’s decision as its final decision, the agency 
shall set forth its reasoning for the final decision in light of the findings of fact 
and conclusions of law in the final decision, including any exercise of discretion 
by the agency. The agency may consider only the official record prepared 
pursuant to G.S. 150B-37 in making a final decision. A copy of the decision 
shall be served upon each party personally or by certified mail addressed to the 
party at the latest address given by the party to the agency, and a copy shall 
be furnished to his attorney of record and the Office of Administrative 
Hearings. 

(c) The following decisions made by administrative law judges in contested 
cases are final decisions appealable directly to superior court under Article 4 of 
this Chapter: 

(1) A determination that the Office of Administrative Hearings lacks 
jurisdiction. 

(2) An order entered pursuant to the authority in G.S. 7A-759(e). 

(3) An order entered pursuant to a written prehearing motion that either 
dismisses the contested case for failure of the petitioner to prosecute 
or grants the relief requested when a party does not comply with 
procedural requirements. 

(4) An order entered pursuant to a prehearing motion to dismiss the 
contested case in accordance with G.S. 1A-1, Rule 12(b) when the 
order disposes of all issues in the contested case. 

(d) An administrative law judge may grant judgment on the pleadings, 
pursuant to a motion made in accordance with G.S. 1A-1, Rule 12(c), or 
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summary judgment, pursuant to a motion made in accordance with G.S. 1A-1, 
Rule 56, that disposes of all issues in the contested case. Notwithstanding 
subsection (b) of this section, a decision granting a motion for judgment on the 
pleadings or summary judgment need not include findings of fact or conclu- 
sions of law, except as determined by the administrative law judge to be 
required or allowed by G.S. 1A-1, Rule 12(c) or Rule 56. For any decision by the 
administrative law judge granting judgment on the pleadings or summary 
judgment that disposes of all issues in the contested case, the agency shall 
make a final decision. If the agency does not adopt the administrative law 
judge’s decision, it shall set forth the basis for failing to adopt the decision and 
shall remand the case to the administrative law judge for hearing. The party 
aggrieved by the agency’s decision shall be entitled to immediate judicial 
review of the decision under Article 4 of this Chapter. (1973, c. 1331, s. 1; 1975, 
2nd Sess., c. 983, s. 67; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, s. 
1(16); 1987, c. 878, ss. 12, 24; 1987 (Reg. Sess., 1988), c. 1111, s. 20; 1991, c. 35, 


s. 7; 2000-190, s. 7.) 


Effect of Amendments. — Session Laws 
2000-190, s. 7, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, substituted “decision made” for 
“decision recommended” in subsection (a); di- 
vided the text of former subsection (b) into 
present subsections (b) and (b3); in subsection 
(b), substituted “Except as provided in G.S. 
150B-34(c) or subsection (d) of this section, a 
final decision” for “A final decision” and added 


CASE 


Editor’s Note. — Many of the cases below 
were decided under corresponding provisions of 
former Chapter 150A, or under this Chapter 
prior to the 1991 amendments thereto. 

Remand Required Where Findings Are 
Found Insufficient. — Where, on review of an 
order of a state commission permitting peti- 
tioner savings and loan association to open a 
branch office, the trial court determined that 
the commission’s findings were insufficient in 
that they lacked the specificity required by this 
section, the trial court should never have 
reached the question of whether reversal under 
former § 150A-51(5) was appropriate, as re- 
mand for further findings was essential upon 
concluding that the findings of record presented 
an inadequate basis for review. Under no appli- 
cable theory of law would it be appropriate for 
the trial court to reverse the commission and 
substitute its judgment for the commission’s. 
Community Sav. & Loan Ass’n v. North Caro- 
lina Sav. & Loan Comm’n, 43 N.C. App. 493, 
259. S.E.2d:373 (1979). 

Administrative agencies should be en- 
couraged to continue cases under active 
deliberation until rendition of a final de- 
cision, to assure that that decision is the 
product of adequate, sound deliberation. In re 
Alamance Sav. & Loan Ass’n, 53 N.C. App. 326, 
280 S.E.2d 748, cert. denied, 304 N.C. 588, 291 
S.E.2d 148 (1981). 


the last two sentences; added subsections (b1) 
and (b2); inserted the subsection (b3) designa- 
tion, and rewrote subsection (b3); added “ap- 
pealable directly to superior court under Article 
4 of this Chapter” in subsection (c); and added 
subsection (d). 

Legal Periodicals. — For article, “Advisory 
Rulings by Administrative Agencies: Their Ben- 
efits and Dangers,” see 2 Campbell L. Rev. 1 
(1980). 


NOTES 


Final agency decision in writing envi- 
sioned by former § 150A-36 was not 
merely a memorialization of the decision, 
but was the decision itself, without which 
agency action did not become final. In re 
Alamance Sav. & Loan Ass’n, 53 N.C. App. 326, 
280 S.E.2d 748, cert. denied, 304 N.C. 588, 291 
S.E.2d 148 (1981). 

Under subsection (b) of this section, a 
final agency decision in a contested case 
hearing must be based on the official 
record prepared pursuant to § 150B-371; the 
agency is not permitted to hear new evidence, 
and if it does so, the trial court on review is 
required to reverse or remand the agency deci- _ 
sion. Everhart & Assocs. v. Department of 
Env't, Health & Natural Resources, 127 N.C. 
App. 693, 493 S.E.2d 66 (1997), cert. denied, 
347 N.C. 575, 502 S.E.2d 590 (1998). 

Local Appointing Authority. — A “local 
appointing authority,” within the meaning of 
§ 126-37, is required to render its decision in 
accordance with subsection (b) of this section. 
Cunningham v. Catawba County, 128 N.C. App. 
70, 493 S.E.2d 82 (1997). 

DSS was required, in rejecting the recom- 
mended decision of the Commission, to state 
the specific reasons why it did not adopt the 
recommended decision and serve a copy of its 
final decision on the petitioner; however, be- 
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cause the legislature did not specifically require 
that the “local appointing authority” comply 
with subsection (b), there was no obligation to 
enter findings of fact and conclusions of law, as 
required by subsection (b). Cunningham v. 
Catawba County, 128 N.C. App. 70, 493 $.H.2d 
82°(1997). 

Duty of Agency to Allow Adequate Op- 
portunity to File Exceptions. — This section 
places an affirmative duty on the agency to 
allow parties an adequate opportunity to file 
exceptions to the recommended decision, but in 
no way obligates parties to file specific excep- 
tions to the recommended decision before issu- 
ance of the final agency decision. Owen v. 
UNC-G Physical Plant, 121 N.C. App. 682, 468 
S.E.2d 813 (1996), discretionary review improv- 
idently allowed, 344 N.C. 73, 477 S.E.2d 33 
(1996). 

Subsection (a) simply provides the par- 
ties with an opportunity to file written 
exceptions and/or written arguments; it does 
not create an additional exhaustion hurdle. 
Jackson v. Department of Admin., 127 N.C. 
App. 484, 490 S.E.2d 248 (1997). 

No Obligation to File Specific Excep- 
tions. — Although this section places an affir- 
mative duty on the agency to provide the op- 
portunity to file exceptions to the parties, the 
plain language in no way obligates petitioners 
to file specific exceptions to the recommended 
decision before issuance of the final agency 
decision. Jackson v. Department of Admin., 127 
N.C. App. 434, 490 S.E.2d 248 (1997). 

Decision Not Made on Unlawful Proce- 
dure. — A decision of the State Board of 
Elections ordering a new election for certain 
county officers was not made on “unlawful 
procedure” without findings of fact where the 
chairman orally announced the board’s decision 
on December 6, 1978, to order a new election 
because of irregularities in assistance rendered 
to persons who voted by absentee ballots and in 
the collection and return of voted absentee 
ballots; a written decision was filed on the same 
day incorporating the oral decision; and order 
was entered December 14, 1978, setting a date 
for the new election and setting out the rules 
and procedures for its conduct; and on Febru- 
ary 13, 1979, the state board filed a written 
order containing its findings of fact and conclu- 
sions of law. In re Judicial Review by Republi- 
can Candidates, 45 N.C. App. 556, 264 S.E.2d 
338, cert. denied, 299 N.C. 736, 267 S.E.2d 672 
(1980). 

University of North Carolina’s State 
Residence Committee (SRC) is exempt from 
the entire Administrative Procedure Act; there- 
fore, although provisions in the act requiring 
judicial review of final administrative review 
were applicable, the SRC was not governed by 
this section, which requires agencies to state 
reasons for their decisions. Wilson v. State 
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Residence Comm., 92 N.C. App. 355, 374S.E.2d 
415 (1988), cert. denied, 324 N.C. 252, 377 
S.E.2d 764 (1989). 

Recusal From Decision Review. — Fail- 
ure of the Director of the Division of Facility 
Services of DHHS to recuse herself from re- 
viewing her own decision did not amount to a 
violation of the applicant’s competitor’s due 
process rights. Bio-Medical Applications of 
N.C., Inc. v. North Carolina Dep’t of Human 
Resources, 1386 N.C. App. 103, 523 S.E.2d 677 
(1999). 

Administrative Law Judge’s Decision 
Reviewed by Personnel Commission. — 
The administrative law judge must render a 
decision on the motion which is presented, but 
the administrative law judge’s ruling is subject 
to review by the ultimate factfinder, the Per- 
sonnel Commission. Eury v. North Carolina 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 
S.E.2d 383, cert. denied, 338 N.C. 309, 451 
S.E.2d 635 (1994). 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48 
(1990). 

Applied in Ford v. North Carolina Dep’t of 
Env’t, Health, & Natural Resources, 107 N.C. 
App. 192, 419 8.E.2d 204 (1992); Deep River 
Citizens Coalition v. North Carolina Dep’t of 
Envt, Health & Natural Resources, 119 N.C. 
App. 232, 457 S.E.2d 772 (1995); Citizens for 
Responsible Road-Ways v. North Carolina DOT, 
— N.C. App. —, 550 S.E.2d 253, 2001 N.C. App. 
LEXIS 655 (2001). 

Quoted in Jarrett v. North Carolina Dep’t of 
Cultural Resources, 101 N.C. App. 475, 400 
S.E.2d 66 (1991); Hearne v. Sherman, 350 N.C. 
612, 516 8.E.2d 864 (1999). 

Cited in North Carolina Dep’t of Cor. v. 
Hodge, 99 N.C. App. 602, 394 S.E.2d 285 
(1990); State ex rel. Envtl. Mgt. Comm’n v. 
House of Raeford Farms, Inc., 101 N.C. App. 
433, 400 S.E.2d 107 (1991); Webb v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, Coastal Resources Comm’n, 102 N.C. 
App. 767, 404 S.E.2d 29 (1991); Williams v. New 
Hanover County Bd. of Educ., 104 N.C. App. 
425, 409 S.E.2d 753 (1991); Professional Food 
Servs. Megt., Inc. v. North Carolina Dep’t of 
Admin., 109 N.C. App. 265, 426 S.E.2d 447 
(1993); Britthaven, Inc. v. North Carolina Dep’t 
of Human Resources, 118 N.C. App. 379, 455 
S.E.2d 455 (1995); Ritter v. Department of 
Human Resources, 118 N.C. App. 564, 455 
8.EH.2d 901 (1995); North Carolina Dep't of 
Cors. v. Harding, 120 N.C. App. 451, 462 S.E.2d 
671 (1995); McHugh v. North Carolina Dep’t of 
Envtl., Health & Natural Resources, 126 N.C. 
App. 469, 485 S.E.2d 861 (1997); Bryant v. 
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Hogarth, 127 N.C. App. 79, 488 S.E.2d 269 626, 508 S.E.2d 804 (1998); Blalock v. State 
(1997), cert. denied, 347 N.C. 396, 494 S.E.2d_ Dep’t of Health & Human Servs., 143 N.C. App. 
406 (1997); Howell v. Morton, 131 N.C. App. 470, 546 S.E.2d 177 (2001). 


§ 150B-37. Official record. 


(a) In a contested case, the Office of Administrative Hearings shall prepare 
an official record of the case that includes: 
(1) Notices, pleadings, motions, and intermediate rulings; 
(2) Questions and offers of proof, objections, and rulings thereon; 
(3) Evidence presented; 
(4) Matters officially noticed, except matters so obvious that a statement 
of them would serve no useful purpose; and 
(5) Repealed by Session Laws 1987, c. 878, s. 25. 
(6) The administrative law judge’s decision, or order. 

(b) Proceedings at which oral evidence is presented shall be recorded, but 
need not be transcribed unless requested by a party. Each party shall bear the 
cost of the transcript or part thereof or copy of said transcript or part thereof 
which said party requests, and said transcript or part thereof shall be added to 
the official record as an exhibit. 

(c) The Office of Administrative Hearings shall forward a copy of the official 
record to the agency making the final decision and shall forward a copy of the 
administrative law judge’s decision to each party. (19738, c. 1331, s. 1; 1985, c. 


746, s. 1; 1987, c. 878, ss. 138, 25; 2000-190, s. 8.) 


Effect of Amendments. — Session Laws 
2000-190, s. 8, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, deleted “recommended” follow- 


ing “law judge’s” in subdivision (a)(6); and sub- 
stituted “administrative law judge’s” for “rec- 
ommended” in subsection (c). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided prior to the 1991 amendments to this 
Chapter. 

Board of Adjustment Not Required to 
Sound-Record Hearings. — Municipal cor- 
porations are specifically excluded from re- 
quirements under former § 150A-37 and 
former § 150A-29 that trial rules of evidence 
and production of evidence be followed in pro- 
ceedings before State agencies. Thus a Board of 
Adjustment is not required to sound-record its 
hearings. Washington Park Neighborhood 
Ass’n v. Winston-Salem Zoning Bd. of Adjust- 
ment, 35 N.C. App. 449, 241 S.E.2d 872, cert. 
denied and appeal dismissed, 295 N.C. 91, 244 
S.E.2d 263 (1978), decided under corresponding 
provisions of former Chapter 150A. 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48 
(1990). 

Official Record Required. — Under 
§ 150B-36(b), a final agency decision in a con- 


tested case hearing must be based on the offi- 
cial record prepared pursuant to this section; 
the agency is not permitted to hear new evi- 
dence, and if it does so, the trial court on review 
is required to reverse or remand the agency 
decision. Everhart & Assocs. v. Department of 
Env’t, Health & Natural Resources, 127 N.C. 
App. 698, 493 S.E.2d 66 (1997), cert. denied, 
347 N.C. 575, 502 S.E.2d 590 (1998). 

Offers of Proof Part of Official Record. — 
Commission properly considered offers of proof 
included in the record since offers of proof are 
part of the official record under subdivision 
(a)(2) of this section and not “new evidence” 
violative of § 150B-51(a). Everhart & Assocs. v. 
Department of Env’t, Health & Natural Re- 
sources, 127 N.C. App. 693, 493 S.E.2d 66 
(1997), cert. denied, 347 N.C. 575, 502 S.E.2d 
590 (1998). 

Applied in Deep River Citizens Coalition v. 
North Carolina Dep’t of Env’t, Health & Natu- 
ral Resources, 119 N.C. App. 232, 457 S.E.2d 
772 (1995). 

Quoted in Living Centers-Southeast, Inc. v. 
North Carolina Health & Human Servs., 138 
N.C. App. 572, 532 S.E.2d 192 (2000). 


781 


_ CH. 150B. ADMINISTRATIVE PROCEDURE 


§150B-38 


OPINIONS OF ATTORNEY GENERAL 


§150B-38 

Editor’s Note. — The opinions below were 
issued prior to the 1991 amendments to this 
Chapter. 


Tapes Must Be Included in Official 
Record. — The tapes of a contested case which 
have not been transcribed must be included in 
the official record prepared by the Office of 


Administrative Hearings pursuant to subdivi- 
sion (a)(3) and forwarded to the final agency 
decision maker pursuant to subsection (c). See 
opinion of Attorney General to Mr. John B. 
DeLuca, Assistant Director, Office of Legal Af- 
fairs, Dept. of Human Resources, 58 N.C.A.G. 
85 (1988). 


ARTICLE 3A. 


Other Administrative Hearings. 


§ 150B-38. Scope; hearing required; notice; venue. 


(a) The provisions of this Article shall apply to: 

(1) Occupational licensing agencies. 

(2) The State Banking Commission, the Commissioner of Banks, and the 
Credit Union Division of the Department of Commerce. 

(3) The Department of Insurance and the Commissioner of Insurance. 

(4) The State Chief Information Officer in the administration of the 
provisions of Article 3D of Chapter 147 of the General Statutes. 

(5) The North Carolina State Building Code Council. 

(b) Prior to any agency action in a contested case, the agency shall give the 
parties in the case an opportunity for a hearing without undue delay and notice 
not less than 15 days before the hearing. Notice to the parties shall include: 

(1) A statement of the date, hour, place, and nature of the hearing; 

(2) A reference to the particular sections of the statutes and rules 
involved; and 

(3) A short and plain statement of the facts alleged. 

(c) Notice shall be given personally or by certified mail. If given by certified 
mail, notice shall be deemed to have been given on the delivery date appearing 
on the return receipt. If notice cannot be given personally or by certified mail, 
then notice shall be given in the manner provided in G.S. 1A-1, Rule 4G1). 

(d) A party who has been served with a notice of hearing may file a written 
response with the agency. If a written response is filed, a copy of the response 
must be mailed to all other parties not less than 10 days before the date set for 
the hearing. 

(e) All hearings conducted under this Article shall be open to the public. A 
hearing conducted by the agency shall be held in the county where the agency 
maintains its principal office. A hearing conducted for the agency by an 
administrative law judge requested under G.S. 150B-40 shall be held in a 
county in this State where any person whose property or rights are the subject 
matter of the hearing resides. If a different venue would promote the ends of 
justice or better serve the convenience of witnesses, the agency or the 
administrative law judge may designate another county. A person whose 
property or rights are the subject matter of the hearing waives his objection to 
venue if he proceeds in the hearing. 

(f) Any person may petition to become a party by filing with the agency or 
hearing officer a motion to intervene in the manner provided by G.S. 1A-1, Rule 
24. In addition, any person interested in a contested case under this Article 
may intervene and participate to the extent deemed appropriate by the agency 
hearing officer. 

(g) When contested cases involving a common question of law or fact or 
multiple proceedings involving the same or related parties are pending before 
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an agency, the agency may order a joint hearing of any matters at issue in the 
cases, order the cases consolidated, or make other orders to reduce costs or 
delay in the proceedings. 

(h) Every agency shall adopt rules governing the conduct of hearings that 
are consistent with the provisions of this Article. (1985, c. 746, s. 1; 1985 (Reg. 
Sess., 1986), c. 1022, s. 6(3); 1989, c. 76, s. 30; c. 751, s. 7(45); 1991 (Reg. Sess., 
1992), c. 959, s. 76; 1999-434, s. 17; 2001-141, s. 8; 2001-193, s. 12; 2001-487, 


s. 21(h).) 


Editor’s Note. — Session Laws 1999-434, s. 
19, provides that the Secretary of Commerce 
shall implement policies and procedures to en- 
sure “Best Value” Procurement, Solution-Based 
Procurement, and Government-Vendor Part- 
nership. 

Session Laws 1999-434, s. 20, requires the 
Secretary of Commerce -to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999-434, s. 21, provides that 
the Secretary of Commerce shall report to the 
Joint Select Committee on Information Tech- 
nology on the implementation of this act on or 
before April 1, 2000. 

Session Laws 1999-434, s. 22, provides that 
the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. 


Effect of Amendments. — Session Laws 
1999-434, s. 17, effective January 1, 2000, 
added subdivision (a)(4). 

Session Laws 2001-141, s. 8, effective May 
31, 2001, and applicable to revisions made to 
the North Carolina State Building Code on or 
after January 1, 2002, added subdivision (a)(5) 
and made minor punctuation changes. 

Session Laws 2001-193, s. 12, effective July 
1, 2001, in subdivision (a)(2), deleted “the Sav- 
ings Institutions Division of the Department of 
Commerce” following “Commissioner of Banks,” 
and made minor stylistic changes. 

Session Laws 2001-487, s. 21(h), effective 
December 16, 2001, in subsection (a) of this 
section, as rewritten by Session Laws 2001-141, 
s. 8, and by Session Laws 2001-193, s. 12, 
deleted “the following agencies” at the end of 
the introductory language, and in subdivision 
(a)(4), substituted “State Chief Information Of- 
ficer” for “Department of Commerce” and sub- 
stituted “Article 3D of Chapter 147” for “Part 16 
of Article 10 of Chapter 143B.” 

Legal Periodicals. — For note, “Contested 
Case Hearings Under the North Carolina Ad- 
ministrative Procedure Act: 1985 Rewrite Con- 
tains Dual System of Administrative Adjudica- 
tion,” see 64 N.C.L. Rev. 852 (1986). 


CASE NOTES 


Applicability of Article. — Article 3 of the 
North Carolina Administrative Procedure Act 
applies to administrative hearings conducted 
by the Office of Administrative Hearings before 
an administrative law judge, while Article 3A 
applies to “other administrative hearings“ 
which are conducted by state agencies enumer- 
ated in this section. Homoly v. North Carolina 
State Bd. of Dental Examrs., 121 N.C. App. 695, 
468 S.E.2d 481 (1996). 

Action Sufficient to Trigger Contested 
Case Provisions. — Petitioner’s letter, re- 
questing expungement of a record, and request- 
ing an opportunity to meet with the adminis- 
trative board, was sufficient to trigger the 
contested case provisions of this section, and 
respondent’s subsequent denial of the request 
constituted agency action on a contested case 
which affected the substantive rights of peti- 


tioner. In re Sullivan, 112 N.C. App. 795, 486 
S.E.2d 862 (1993). 

Revocation of Law Enforcement Offic- 
er’s License. — Petitioner was entitled to both 
notice and an opportunity to be heard prior to 
the revocation of his license as a law enforce- 
ment officer by the Criminal Justice Education 
and Training Standards Commission, where 
such adjudicatory action constituted agency 
action on a contested case affecting substantive 
rights. Scroggs v. North Carolina Criminal Jus- 
tice Educ. & Training Stds. Comm’n, 101 N.C. 
App. 699, 400 S.E.2d 742 (1991) (decided prior 
to the 1991 amendments to this Chapter). 

Charges Against Licensees of a Board. — 
The General Assembly intended that any per- 
son who prefers charges against, inter alia, a 
licensee of the Board is entitled to a hearing 
and decision on those charges. Bryant v. North 
Carolina State Bd. of Exmrs. of Elec. Contrac- 
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tors, 338 N.C. 288, 449 S.E.2d 188 (1994). 

Board of Examiners of Electrical Con- 
tractors Required to Hold Hearing. — 
Though the language is not explicit in requiring 
that the Board of Examiners of Electrical Con- 
tractors hold a hearing on charges, such a 
requirement is implicit both in the language 
referring to “hearings of charges” and in the 
stated purpose of the statute governing the 
jurisdiction of the Board to hear such charges. 
Bryant v. North Carolina State Bd. of Exmrs. of 
Elec. Contractors, 338 N.C. 288, 449 S.E.2d 188 
(1994). 

Intent of Statute Mandated Hearing. — 
It would be contrary to the intent expressed in 
§ 87-47(al), that of protecting the public, to 
determine that plaintiff was not entitled to a 
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hearing and decision on charges brought to 
effectuate that very purpose. Bryant v. North 
Carolina State Bd. of Exmrs. of Elec. Contrac- 
tors, 338 N.C. 288, 449 S.E.2d 188 (1994). 

Applied in Cameron v. North Carolina State 
Bd. of Dental Exmrs., 95 N.C. App. 332, 382 
S.E.2d 864 (1989); McCollough v. North Caro- 
lina State Bd. of Dental Exmrs., 111 N.C. App. 
186, 431 S.E.2d 816 (1993); Act-Up Triangle v. 
Commission for Health Servs., 345 N.C. 699, 
483 S.E.2d 388 (1997). 

Cited in Huang v. North Carolina State 
Univ., 107 N.C. App.’ 710, 421 S.E-2d° 812 
(1992); Adams v. North Carolina State Bd. of ~ 
Registration, 129 N.C. App. 292, 501 S.E.2d 660 
(1998); Brooks v. Southern Nat'l Corp., 131 
N.C. App. 80, 505 S.E.2d 306 (1998). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
issued prior to the 1991 amendments to this 
Chapter. 


Applicability of § 150B-23(a). — Subsec- 
tion (a) of § 150B-23, as amended by Session 
Laws 1987, Chapter 878, is not applicable to 
agencies governed by Article 3A of this Chapter. 
See opinion of Attorney General to Mr. Phillip 
T. Fisher, Executive Director, N.C. Real Estate 
Commission, 57 N.C.A.G. 85 (1987). 

When a contested case hearing is con- 
ducted by an agency governed by this 
article, a petition or other notice need not be 
filed with the Office of Administrative Hear- 
ings. See opinion of Attorney General to Mr. 
Phillip T. Fisher, Executive Director, N.C. Real 
Estate Commission, 57 N.C.A.G. 85 (1987). 


Intended Sanction Not Required in No- 
tice of Hearing. — While subdivision (b)(2) of 
this section requires licensing boards to include 
in their notices a reference to the particular 
sections of the statutes and rules involved, it 
does not appear to require a board to state 
which sanction under the applicable disciplin- 
ary statute it intends to impose. However, once 
a board states with specificity that it is propos- 
ing to impose only one or two sanctions avail- 
able under a referenced disciplinary statute for 
the stated alleged infractions, the board is then 
precluded from imposing a greater sanction for 
these infractions. Miller v. North Carolina 
State Bd. of Registration for Professional 
Engrs & Land Surveyors, 322 N.C. 465, 368 
S.E.2d 605 (1988). 


§ 150B-39. Depositions; discovery; subpoenas. 


(a) A deposition may be used in lieu of other evidence when taken in 
compliance with the Rules of Civil Procedure, G.S. 1A-1. Parties in a contested 
case may engage in discovery pursuant to the provisions of the Rules of Civil 
Procedure, G.S. 1A-1. 

(b) Upon a request for an identifiable agency record involving a material 
fact in a contested case, the agency shall promptly provide the record to a 
party, unless the record relates solely to the agency’s internal procedures or is 
exempt from disclosure by law. 

(c) In preparation for, or in the conduct of, a contested case subpoenas may 
be issued and served in accordance with G.S. 1A-1, Rule 45. Upon a motion, the 
agency may quash a subpoena if, upon a hearing, the agency finds that the 
evidence, the production of which is required, does not relate to a matter in 
issue, the subpoena does not describe with sufficient particularity the evidence 
the production of which is required, or for any other reason sufficient in law the 
subpoena may be quashed. Witness fees shall be paid by the party requesting 
the subpoena to subpoenaed witnesses in accordance with G.S. 7A-314. 
However, State officials or employees who are subpoenaed shall not be entitled 
to any witness fees, but they shall receive their normal salary and they shall 
not be required to take any annual leave for the witness days. Travel expenses 
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of State officials or employees who are subpoenaed shall be reimbursed as 
provided in G.S. 138-6. (1985, c. 746, s. 1; 1991, c. 35, s. 8.) 


§ 150B-40. Conduct of hearing; presiding officer; ex parte 
communication. 


(a) Hearings shall be conducted in a fair and impartial manner. At the 
hearing, the agency and the parties shall be given an opportunity to present 
evidence on issues of fact, examine and cross-examine witnesses, including the 
author of a document prepared by, on behalf of or for the use of the agency and 
offered into evidence, submit rebuttal evidence, and present arguments on 
issues of law or policy. 

If a party fails to appear in a contested case after he has been given proper 
notice, the agency may continue the hearing or proceed with the hearing and 
make its decision in the absence of the party. 

(b) Except as provided under subsection (e) of this section, hearings under 
this Article shall be conducted by a majority of the agency. An agency shall 
designate one or more of its members to preside at the hearing. If a party files 
in good faith a timely and sufficient affidavit of the personal bias or other 
reason for disqualification of any member of the agency, the agency shall 
determine the matter as a part of the record in the case, and its determination 
shall be subject to judicial review at the conclusion of the proceeding. If a 
presiding officer is disqualified or it is impracticable for him to continue the 
hearing, another presiding officer shall be assigned to continue with the case, 
except that if assignment of a new presiding officer will cause substantial 
prejudice to any party, a new hearing shall be held or the case dismissed 
without prejudice. 

(c) The presiding officer may: 

(1) Administer oaths and affirmations; 

(2) Sign and issue subpoenas in the name of the agency, requiring 
attendance and giving of testimony by witnesses and the production of 
books, papers, and other documentary evidence; 

(3) Provide for the taking of testimony by deposition; 

(4) Regulate the course of the hearings, set the time and place for 
continued hearings, and fix the time for filing of briefs and other 
documents; 

(5) Direct the parties to appear and confer to consider simplification of the 
issues by consent of the parties; and 

(6) Apply to any judge of the superior court resident in the district or 
presiding at a term of court in the county where a hearing is pending 
for an order to show cause why any person should not be held in 
contempt of the agency and its processes, and the court shall have the 
power to impose punishment as for contempt for acts which would 
constitute direct or indirect contempt if the acts occurred in an action 
pending in superior court. 

(d) Unless required for disposition of an ex parte matter authorized by law, 
a member of an agency assigned to make a decision or to make findings of fact 
and conclusions of law in a contested case under this Article shall not 
communicate, directly or indirectly, in connection with any issue of fact or 
question of law, with any person or party or his representative, except on notice 
and opportunity for all parties to participate. This prohibition begins at the 
time of the notice of hearing. An agency member may communicate with other 
members of the agency and may have the aid and advice of the agency staff 
other than the staff which has been or is engaged in investigating or 
prosecuting functions in connection with the case under consideration or a 
factually-related case. This section does not apply to an agency employee or 
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party representative with professional training in accounting, actuarial sci- 
ence, economics or financial analysis insofar as the case involves financial 
practices or conditions. 

(e) When a majority of an agency is unable or elects not to hear a contested 
case, the agency shall apply to the Director of the Office of Administrative 
Hearings for the designation of an administrative law judge to preside at the 
hearing of a contested case under this Article. Upon receipt of the application, 
the Director shall, without undue delay, assign an administrative law judge to 
hear the case. 

The provisions of this Article, rather than the provisions of Article 3, shall 
govern a contested case in which the agency requests an administrative law’ 
judge from the Office of Administrative Hearings. . 

The administrative law judge assigned to hear a contested case under this 
Article shall sit in place of the agency and shall have the authority of the 
presiding officer in a contested case under this Article. The administrative law 
judge shall make a proposal for decision, which shall contain proposed findings 
of fact and proposed conclusions of law. 

An administrative law judge shall stay any contested case under this Article 
on motion of an agency which is a party to the contested case, if the agency 
shows by supporting affidavits that it is engaged in other litigation or 
administrative proceedings, by whatever name called, with or before a federal 
agency, and this other litigation or administrative proceedings will determine 
the position, in whole or in part, of the agency in the contested case. At the 
conclusion of the other litigation or administrative proceedings, the contested 
case shall proceed and be determined as expeditiously as possible. 

The agency may make its final decision only after the administrative law 
judge’s proposal for decision is served on the parties, and an opportunity is 
given to each party to file exceptions and proposed findings of fact and to 
present oral and written arguments to the agency. (1985, c. 746, s. 1; 1985 (Reg. 
Sess., 1986), c. 1022, ss. 1(1), 6(3), 6(4).) 


CASE NOTES 


Changes Against Licensees of a Board. 
— The General Assembly intended that any 
person who prefers charges against, inter alia, 
a licensee of a board is entitled to a hearing and 
decision on those charges. Bryant v. North 
Carolina State Bd. of Exmrs. of Elec. Contrac- 
tors, 338 N.C. 288, 449 S.E.2d 188 (1994). 

Intent of Statute Mandated Hearing. — 
It would be contrary to the intent expressed in 
§ 87-47(al), that of protecting the public, to 
determine that plaintiff was not entitled to a 
hearing and decision on charges brought to 
effectuate that very purpose. Bryant v. North 
Carolina State Bd. of Exmrs. of Elec. Contrac- 
tors, 338 N.C. 288, 449 S.E.2d 188 (1994). 

Board of Examiners of Electrical Con- 
tractors Required to Hold Hearing. — 
Though the language is not explicit in requiring 


that the Board of Examiners of Electrical Con- 
tractors hold a hearing on charges, such a 
requirement is implicit both in the language 
referring to “hearings of charges” and in the 
stated purpose of the statute governing the 
jurisdiction of the Board to hear such charges. 
Bryant v. North Carolina State Bd. of Exmrs. of 
Elec. Contractors, 338 N.C. 288, 449 S.E.2d 188 
(1994). 

The provisions of this section do not 
apply to hearings conducted by the Com- 
mission for Health Services. Act-Up Trian- 
gle v. Commission for Health Servs., 345 N.C. 
699, 483 S.E.2d 388 (1997). . 

Cited in Bryant v. North Carolina State Bd. 
of Exmrs. of Elec. Contractors, 111 N.C. App. 
875, 433 S.E.2d 814 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
issued prior to the 1991 amendments to this 
Chapter. 

Applicability of § 150B-23(a). — Subsec- 


tion (a) of § 150B-23, as amended by Session 
Laws 1987, Chapter 878, is not applicable to 
agencies governed by Article 3A of this Chapter. 
See opinion of Attorney General to Mr. Phillip 
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T. Fisher, Executive Director, N.C. Real Estate filed with the Office of Administrative Hear- 
Commission, 57 N.C.A.G. 85 (1987). ings. See opinion of Attorney General to Mr. 
When a contested case hearing is con- Phillip T. Fisher, Executive Director, N.C. Real 


ducted by an agency governed by this Estate Commission, 57 N.C.A.G. 85 (1987). 
article, a petition or other notice need not be 


§ 150B-41. Evidence; stipulations; official notice. 


(a) In all contested cases, irrelevant, immaterial, and unduly repetitious 
evidence shall be excluded. Except as otherwise provided, the rules of evidence 
as applied in the trial division of the General Court of Justice shall be followed; 
but, when evidence is not reasonably available under such rules to show 
relevant facts, they may be shown by the most reliable and substantial 
evidence available. It shall not be necessary for a party or his attorney to object 
to evidence at the hearing in order to preserve the right to object to its 
consideration by the agency in reaching its decision, or by the court of judicial 
review. 

(b) Evidence in a contested case, including records and documents shall be 
offered and made a part of the record. Other factual information or evidence 
shall not be considered in determination of the case, except as permitted under 
G.S. 150B-30. Documentary evidence may be received in the form of a copy or 
excerpt or may be incorporated by reference, if the materials so incorporated 
are available for examination by the parties. Upon timely request, a party 
shall be given an opportunity to compare the copy with the original if available. 

(c) The parties in a contested case under this Article by a stipulation in 
writing filed with the agency may agree upon any fact involved in the 
controversy, which stipulation shall be used as evidence at the hearing and be 
binding on the parties thereto. Parties should agree upon facts when practi- 
cable. Except as otherwise provided by law, disposition may be made of a 
contested case by stipulation, agreed settlement, consent order, waiver, de- 
fault, or other method agreed upon by the parties. 

(d) Official notice may be taken of all facts of which judicial notice may be 
taken and of other facts within the specialized knowledge of the agency. The 
noticed fact and its source shall be stated and made known to affected parties 
at the earliest practicable time, and any party shall on timely request be 
afforded an opportunity to dispute the noticed fact through submission of 
evidence and argument. An agency may use its experience, technical compe- 
tence, and specialized knowledge in the evaluation of evidence presented to it. 
(1985, c. 746, s. 1.) 


CASE NOTES 


Cited in Woodlief v. North Carolina State of Nursing, 346 N.C. 775, 488 S.E.2d 245 
Bd. of Dental Exmrs., 104 N.C. App. 52, 407 (1997). 
S.E.2d 596 (1991); Leahy v. North Carolina Bd. 


§ 150B-42. Final agency decision; official record. 


(a) After compliance with the provisions of G.S. 150B-40(e), if applicable, 
and review of the official record, as defined in subsection (b) of this section, an 
agency shall make a written final decision or order in a contested case. The 
decision or order shall include findings of fact and conclusions of law. Findings 
of fact shall be based exclusively on the evidence and on matters officially 
noticed. Findings of fact, if set forth in statutory language, shall be accompa- 
nied by a concise and explicit statement of the underlying facts supporting 
them. A decision or order shall not be made except upon consideration of the 
record as a whole or such portion thereof as may be cited by any party to the 
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proceeding and shall be supported by substantial evidence admissible under 
G.S. 150B-41. A copy of the decision or order shall be served upon each party 
personally or by certified mail addressed to the party at the latest address 
given by the party to the agency and a copy shall be furnished to his attorney 
of record. 

(b) An agency shall prepare an official record of a hearing that shall include: 

(1) Notices, pleadings, motions, and intermediate rulings; 

(2) Questions and offers of proof, objections, and rulings thereon; 

(3) Evidence presented; 

(4) Matters officially noticed, except matters so obvious that a statement 
of them would serve no useful purpose; 

(5) Proposed findings and exceptions; and 

(6) Any decision, opinion, order, or report by the officer presiding at the 
hearing and by the agency. 

(c) Proceedings at which oral evidence is presented shall be recorded, but 
need not be transcribed unless requested by a party. Each party shall bear the 
cost of the transcript or part thereof or copy of said transcript or part thereof 
which said party requests. (1985, c. 746, s. 1.) 


CASE NOTES 


Cited in Huang v. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992): 


ARTICLE 4. 


Judicial Review. 


§ 150B-43. Right to judicial review. 


Any person who is aggrieved by the final decision in a contested case, and 
who has exhausted all administrative remedies made available to him by 
statute or agency rule, is entitled to judicial review of the decision under this 
Article, unless adequate procedure for judicial review is provided by another 
statute, in which case the review shall be under such other statute. Nothing in 
this Chapter shall prevent any person from invoking any judicial remedy 
available to him under the law to test the validity of any administrative action 
not made reviewable under this Article. (1973, c. 1331, s. 1; 1985, c. 746, s. 1.) 


Local Modification. — (As to Article 4) City 
of Gastonia: 1985 (Reg. Sess., 1986), c. 902, s. 3; 
1991, c. 557, s. 1. 

Editor’s Note. — Session Laws 2000-67, ss. 
24(a) and (b), establishes a reserve in the Office 
of State Budget and Management (now the 
Office of State Budget, Planning, and Manage- 
ment), consisting of appropriations from the 
General Assembly and funds received from any 
State agency in accordance with s. 24. When a 
State agency files a petition for judicial review 
of a final decison of the Rules Review Commis- 
sion under Article 4 of Chapter 150B and the 
Rules Review Commission prevails in that ac- 
tion, that State agency is to deposit to the 
reserve a sum equal to the Commission’s actual 
attorneys’ fees. 

Session Laws 2000-67, s. 1.1, provides: “This 


act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000’.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Legal Periodicals. — For comment on 
former Article 33 of Chapter 143, see 31 N.C.L. 
Rev. 378, 382 (1953). 

For note on determination of validity of rules 
and regulations before their application in spe- 
cific cases, see 36 N.C.L. Rev. 473 (1958). 
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For note on judicial review of student disci- 
plinary proceedings, see 43 N.C.L. Rev. 152 
(1964). 

For case law survey as to judicial review of 
decisions of administrative agencies, see 45 
N.C.L. Rev. 816 (1967). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For comment, “The Problem of Procedural 
Delay in Contested Case Hearings ...” under 
the North Carolina APA, see 7 N.C. Cent. L.J. 
347 (1976). 

For survey of 1976 case law dealing with 
administrative law, see 55 N.C.L. Rev. 898 
(1977). 

For survey of 1979 administrative law, see 58 
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N.C.L. Rev. 1185 (1980). 

For survey of 1979 tax law, see 58 N.C.L. Rev. 
1548 (1980). 

For article, “Advisory Rulings by Administra- 
tive Agencies: Their Benefits and Dangers,” see 
2 Campbell L. Rev. 1 (1980). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1017 (1981). 

For comment discussing life insurance, di- 
vorce, and inheritance tax in light of In re 
Kapoor, 303 N.C. 102, 277 S.E.2d 403 (1981), 
see 13 N.C. Cent. L.J. 253 (1982). 


CASE NOTES 


I. General Consideration. 
II. Aggrieved Person. 
III. Contested Case. 
IV. Final Decision. 
V. Exhaustion of Administrative Remedies. 


VI. Adequate Judicial Review Under Another Statute. 


VII. Illustrative Cases. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 150A and earlier statutes, or 
under this Chapter prior to the 1991 amend- 
ments thereto. 

As to purpose and construction of 
former provisions, see In re Appeal of Harris, 
273 N.C. 20, 159 S.E.2d 539 (1968). 

Construction with Other Provisions. — 
Section 113A-123 does not set forth the scope of 
review but instead provides that judicial review 
is available pursuant to the provisions of Chap- 
ter 150B of the Administrative Procedure Act. 
Friends of Hatteras Island Nat’l Historic Mar- 
itime Forest Land Trust for Preservation, Inc. v. 
Coastal Resources Comm’n, 117 N.C. App. 556, 
452 S.E.2d 337 (1995). 

Requirements for Judicial Review Gen- 
erally. — This section has been interpreted as 
imposing five requirements in order to have 
standing for judicial review: (1) the petitioner 
must be an aggrieved party; (2) there must be a 
final agency decision; (3) the decision must 
result from a contested case; (4) the petitioner 
must have exhausted all administrative reme- 
dies; and (5) there must be no other adequate 
procedure for judicial review. Charlotte Truck 
Driver School, Inc. v. North Carolina DMV, 95 
N.C. App. 209, 381 S.E.2d 861 (1989); Meads v. 
North Carolina Dep’t of Agric., 349 N.C. 656, 
509 S.E.2d 165 (1998). 

There are five requirements under former 
§ 150A-43: (1) plaintiff must be an aggrieved 


person; (2) there must be a final agency deci- 
sion; (3) the decision must result from a con- 
tested case; (4) petitioner must have exhausted 
administrative remedies; and (5) there must be 
no other adequate procedure for judicial review. 
Dyer v. Bradshaw, 54 N.C. App. 136, 282 S.E.2d 
548 (1981); State ex rel. Tenn. Dep’t of Health & 
Env't v. Environmental Mgt. Comm’n, 78 N.C. 
App. 763, 338 S.E.2d 781 (1986); In re Wheeler, 
85 N.C. App. 150, 354 S.E.2d 374 (1987). 

Former § 150A-43 requires a four-part test 
for standing: an aggrieved party, a final agency 
decision, a contested case, and exhaustion of 
administration remedies. Warren County v. 
North Carolina, 528 F. Supp. 276 (E.D.N.C. 
1981). 

Whether the jurisdictional prerequi- 
sites of the Administrative Procedure Act 
have been met is not a question of personal 
jurisdiction, but one of the ripeness, on a case 
by base basis, of the subject matter of adminis- 
trative decisions for judicial review. Poret v. 
State Personnel Comm’n, 74 N.C. App. 536, 328 
S.E.2d 880, cert. denied, 314 N.C. 117, 332 
S.E.2d 491, 332 S.E.2d 492 (1985), overruled on 
other grounds, Batten v. N.C. Dep’t of Cor., 326 
N.C. 338, 389 S.E.2d 35 (1990), overruled on 
other grounds, Empire Power Co. v. North 
Carolina Dep't of Env't, Health & Natural Re- 
sources, 337 N.C. 569, 447 S.E.2d 168 (1994). 

Standing Is Question of Subject Matter 
Jurisdiction, — Whether one has standing to 
obtain judicial review of an administrative de- 
cision is a question of subject matter jurisdic- 
tion. Carter v. North Carolina State Bd. of 
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Registration, 86 N.C. App. 308, 357 S.E.2d 705 
(1987). 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48, 
cert. denied, 327 N.C. 140, 394 S.E.2d 176 
(1990), rev’d on other grounds, 328 N.C. 689, 
394 S.E.2d 469 (1991). 

Administrative Remedy is Exclusive. — 
When the General Assembly provides an effec- 
tive administrative remedy by statute, that 
remedy is exclusive, and the party must pursue 
and exhaust it before resorting to the courts. 
Jackson v. North Carolina Dep’t of Human Res., 
131 N.C. App. 179, 505 S.E.2d 899 (1998), cert. 
denied, 350 N.C. 594, 537 S.E.2d 213 (1999). 

Requirements for Judicial Review Gen- 
erally. — This section has been interpreted as 
imposing five requirements in order to have 
standing for judicial review: (1) the petitioner 
must be an aggrieved party; (2) there must be a 
final agency decision; (3) the decision must 
result from a contested case; (4) the petitioner 
must have exhausted all administrative reme- 
dies; and (5) there must be no other adequate 
procedure for judicial review. Charlotte Truck 
Driver School, Inc. v. North Carolina DMV, 95 
N.C. App. 209, 381 S.E.2d 861 (1989). 

Record Must Indicate Basis for Exercise 
of Discretion. — While it is true that the 
determination whether by common judgment 
certain conduct is disqualifying is left to the 
sound discretion of the board, the record must 
include an indication of the basis upon which 
the board or other agency exercised its expert 
discretion. Dailey v. North Carolina State Bd. of 
Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 
(1983). 

Corresponding former provisions were 
inappropriate to initiate an attack upon 
the constitutionality of a statute fixing the 
powers and duties of the Board of Paroles (now 
Parole Commission). The question of the con- 
stitutionality of a statute is not for administra- 
tive boards, but for the judicial branch. 
Jernigan v. State, 279 N.C. 556, 184 S.E.2d 259 
(1971). 

Review of Executive Interpretation of 
Statute Not Authorized. — Corresponding 
former provisions did not authorize the filing of 
a petition in the superior court seeking an 
advisory opinion on the correctness of an exec- 
utive interpretation of a statute. Housing Auth. 
v. Johnson, 261 N.C. 76, 1384 S.E.2d 121 (1964). 

Upon review pursuant to former § 150A- 
43, the “whole record” test is applicable, 
and the decision of the State Board of Alcoholic 
Control may be reversed if substantial rights of 
the licensee are prejudiced by administrative 
findings, inferences, conclusions or decisions 
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which are not supported by competent, mate- 
rial and substantial evidence in view of the 
entire record as submitted. Fay v. State Bd. of 
Alcoholic Control, 30 N.C. App. 492, 227 S.E.2d 
298, cert. denied, 291 N.C. 175, 229 S.E.2d 689 
(1976). 

The clear intent of the legislature is to make 
the “whole record” test the principal standard 
of judicial review of administrative findings in 
this State. North Carolina State Bar v. 
DuMont, 304 N.C. 627, 286 S.E.2d 89 (1982). 

Scope of Review Must Be Defined. — In 
presenting appeals to the judicial branch from 
State administrative agencies, it is essential 
that the parties present their contentions as to 
the applicable scope of judicial review; likewise, 
the reviewing court should make clear the 
review standard under which it proceeds. State 
ex rel. Utils. Comm’n v. Bird Oil Co., 302 N.C. 
14, 273 S.E.2d 232 A981), 

Administrative Procedure Act does not 
preclude entirely the possibility of judi- 
cial review by use of the Declaratory 
Judgment Act or other procedures outside 
the act. High Rock Lake Ass’n v. North Carolina 
Envtl. Mgt. Comm’n, 39 N.C. App. 699, 252 
S.E.2d 109 (1979). 

Quasi-Judicial Hearing Contemplated. 
— Former provisions contemplated a quasi- 
judicial hearing in which the parties were per- 
mitted an opportunity to offer evidence and a 
decision was rendered applicable to a specific 
factual situation. Housing Auth. v. Johnson, 
261 N.C. 76, 134 S.E.2d 121 (1964). 

An agency’s denial of a petition for rule 
making under former § 150A-16 is subject to 
judicial review pursuant to the provisions of 
former § 150A-43. In re Wheeler, 85 N.C. App. 
150, 354 S.E.2d 374 (1987). 

Doctrine of Res Judicata. — Where an 
administrative determination has been re- 
viewed by the courts, the res judicata effect, if 
any, attaches to the court’s judgment rather 
than to the administrative decision. State ex 
rel. Utils. Comm’n v. Thornburg, 325 N.C. 463, 
385 S.E.2d 451 (1989). 

Mandatory Suspension of Driving Priv- 
ilege. — Petitioner whose driving privilege was 
mandatorily suspended under § 20-17(2) and 
§ 20-19(e) did not have the right to appeal 
under § 20-25 or under this Chapter. However, 
the superior court could review the actions of 
the Commissioner by issuing a writ of certio- 
rari. Davis v. Hiatt, 326 N.C. 462, 390 S.E.2d 
338 (1990). 

Once the right to drive has been 
mandatorily revoked and a petitioner unsuc- 
cessfully seeks to have the license reinstated by 
the DMV, no superior court review of the denial 
is mandated unless the denial was arbitrary or 
illegal, because reinstatement is not a legal 
right but is an act of grace. Alpiser v. Eagle 
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Pontiac-GMC-Isuzu, Inc., 97 N.C. App. 610, 389 
S.E.2d 293 (1990). 

Applied in Concerned Citizens v. North 
Carolina Envtl. Mgt. Comm’n, 89 N.C. App. 
708, 367 S.E.2d 13 (1988); Wilson v. State 
Residence Comm., 92 N.C. App. 355, 374 S.E.2d 
415 (1988); North Buncombe Ass’n of Con- 
cerned Citizens v. Rhodes, 100 N.C. App. 24, 
394 S.E.2d 462 (1990), appeal dismissed, 327 
N.C. 484, 397 S.E.2d 215 (1990); Meyers v. 
Dep’t of Human Resources, 105 N.C. App. 665, 
415 S.E.2d 70 (1992); Deep River Citizens Co- 
alition v. North Carolina Dep’t of Env’t, Health 
& Natural Resources, 119 N.C. App. 232, 457 
S.E.2d 772 (1995); North Carolina Chiropractic 
Ass'n v. North Carolina State Bd. of Educ., 122 
N.C. App. 122, 468 S.E.2d 539 (1996); Williams 
v. North Carolina Dep't of Envt & Natural 
Resources, 144 N.C. App. 479, 548 S.E.2d 793 
(2001). 

Quoted in Huang v. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992); Harding v. North Carolina Dep’t of Cor., 
334 N.C. 414, 482 S.E.2d 298 (1993); In re 
McCrary, 112 N.C. App. 161, 485 S.E.2d 359 
(1993); Prentiss v. Allstate Ins. Co., 144 N.C. 
App. 404, 548 S.E.2d 557 (2001). 

Stated in Gummels v. North Carolina Dep't 
of Human Resources, 97 N.C. App. 245, 388 
S.E.2d 223 (1990); Prentiss v. Allstate Ins. Co., 
87 F. Supp. 2d 514 (W.D.N.C. 1999). 

Cited in North Carolina Dep’t of Justice v. 
Eaker, 90 N.C. App. 30, 367 S.E.2d 392 (1988); 
Tay v. Flaherty, 90 N.C. App. 346, 368 S.E.2d 
403 (1988); Davis v. Hiatt, 92 N.C. App. 748, 
376 S.E.2d 44 (1989); Batten v. North Carolina 
Dep't of Cor., 326 N.C. 338, 389 S.E.2d 35 
(1990); Tay v. Flaherty, 100 N.C. App. 51, 394 
S.E.2d 217 (1990); North Carolina Dep’t of Cor. 
v. Hodge, 99 N.C. App. 602, 394 S.E.2d 285 
(1990); Johnson v. North Carolina DOT, 107 
N.C. App. 63, 418 S.E.2d 700 (1992); Brooks v. 
BCF Piping, Inc., 109 N.C. App. 26, 426 S.E.2d 
282 (1993); Professional Food Servs. Met., Inc. 
v. North Carolina Dep’t of Admin., 109 N.C. 
App. 265, 426 S.E.2d 447 (1993); North Caro- 
lina DOT v. Davenport, 334 N.C. 428, 432 
S.E.2d 303 (1993); Williams v. North Carolina 
Dep't of Economic & Community Dev., 119 N.C. 
App. 535, 458 S.E.2d 750 (1995); North Caro- 
lina Dep’t of Cors. v. Harding, 120 N.C. App. 
451, 462 S.E.2d 671 (1995); Gainey v. North 
Carolina Dep’t of Justice, 121 N.C. App. 258, 
465 S.E.2d 36 (1996); Bryant v. Hogarth, 127 
N.C. App. 79, 488 S.E.2d 269 (1997), cert. 
denied, 347 N.C. 396, 494 S.E.2d 406 (1997); 
Norman v. Cameron, 127 N.C. App. 44, 488 
S.E.2d 297 (1997), cert. denied, 347 N.C. 398, 
494 S.E.2d 416 (1997); Britt v. North Carolina 
Sheriffs’ Educ. & Training Stds. Comm’n, 348 
N.C. 573, 501 S.E.2d 75 (1998); Peace v. Em- 
ployment Sec. Comm’n, 349 N.C. 315, 507 
S.E.2d 272 (1998); Avant v. Sandhills Ctr. for 
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Mental Health, Dev. Disabilities & Substance 
Abuse Servs., 132 N.C. App. 542, 513 S.E.2d 79 
(1999); Simpson v. Macon County, 132 F. Supp. 
2d 407 (2001). 


Il. AGGRIEVED PERSON. 


Meaning of “Person Aggrieved”. — The 
expression “person aggrieved” has no technical 
meaning. What it means depends on the cir- 
cumstances involved. In re Halifax Paper Co., 
259 N.C. 589, 181 S.E.2d 441 (1963); Albemarle 
Elec. Membership Corp. v. Alexander, 282 N.C. 
402, 192 S.E.2d 811 (1972); Orange County 
Sensible Hwys. & Protected Env’ts, Inc. v. 
North Carolina Dep’t of Transp., 46 N.C. App. 
350, 265 S.E.2d 890 (1980). 

“Person aggrieved” means one who is ad- 
versely affected in respect of legal rights, or is 
suffering from an infringement or denial of 
legal rights. Carter v. North Carolina State Bd. 
of Registration, 86 N.C. App. 308, 357 S.E.2d 
705 (1987). 

Personal Rights or Interests Not at Is- 
sue. — Where none of petitioner’s personal 
rights or interests, nor any rights or interests 
properly attributable to him in a cognizable 
representative capacity, were either directly or 
indirectly at issue in requested rule making 
proceeding, he was not substantially affected 
by Department of Human Resources’ denial of 
his petition for rule making. Therefore, he was 
not a “person aggrieved” as a result of the 
agency decision and had no standing to seek 
judicial review thereof. In re Wheeler, 85 N.C. 
App. 150, 354 S.E.2d 374 (1987). 

Person Aggrieved in Representative Ca- 
pacity. — One may be aggrieved when he is 
affected only in a representative capacity. In re 
Halifax Paper Co., 259 N.C, 689, 131 S.B-2d 
441 (1963). 

Administrative Agency as Person Ag- 
grieved. — An administrative agency cannot 
be a person aggrieved by its own order, but it 
may be an aggrieved party to secure judicial 
review of a decision of an administrative re- 
viewing agency. In re Halifax Paper Co., 259 
N.C. 589, 131 S.E.2d 441 (1963). 

County as “Person Aggrieved”. — A 
county may be an aggrieved person when an 
agency issues a ruling that could affect the 
county’s revenue. In re Brunswick County, 81 
N.C. App. 391, 344 S.B.2d 584 (1986). 

Appeals by Public Officials and Govern- 
mental Units in Cases Involving Taxation 
and Public Funds. — Where statutes permit 
appeals by persons aggrieved, appeals by public 
officials and governmental units are usually 
allowed in cases involving questions of law 
relating to taxation and public funds. In re 
Halifax Paper Co., 259 N.C. 589, 131 S.E.2d 
441 (1963). 

County as Party Aggrieved. — A county is 
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a party aggrieved and is entitled to appeal from 
a decision of the State Board of Assessment 
(now the Property Tax Commission) reducing 
the valuation of property appraised by the 
county for tax purposes. In re Appeal of Harris, 
273 N.C. 20, 159 S.E.2d 539 (1968). 

County had standing to challenge estab- 
lishment of a toxic waste site within its 
borders under this Chapter because of the ef- 
fect on its tax base and planning jurisdiction, 
because of the final agency determination upon 
issuance of an environmental impact state- 
ment, and because the Environmental Policy 
Act (Art. 1 of Ch. 118A) includes the right to 
judicial review of an issue which involves a 
contested case. Warren County v. North Caro- 
lina, 528 F. Supp. 276 (E.D.N.C. 1981). 

Petitioners Ordered to Forfeit Bid Bond 
“Aggrieved”. — Petitioners were aggrieved 
persons when the Secretary of Administration 
ordered them to forfeit their $316,600.00 bid 
bond or be subject to liability for twice that 
amount. In re Metric Constructors, Inc., 31 
N.C. App. 88, 228 S.E.2d 533 (1976). 

Property Owners, etc., Within Proposed 
Corridor of Highway Were Aggrieved. — 
Plaintiffs were all “aggrieved” by a decision of 
the State Board of Transportation on the loca- 
tion of an interstate highway within the mean- 
ing of former § 150A-43 where the individual 
plaintiffs were property owners within the pro- 
posed corridor of the highway, the members of 
plaintiff nonprofit corporation were citizens 
and taxpayers living in or near the proposed 
corridor, and plaintiff county’s tax base and 
planning jurisdiction would be affected by the 
proposed highway. Orange County Sensible 
Hwys. & Protected Env’ts, Inc. v. North Caro- 
lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 

“Procedural injury” implicit in agency 
failure to prepare an environmental im- 
pact statement as to a proposed highway 
project was itself a sufficient “injury in fact” to 
support standing as “aggrieved parties” under 
former § 150A-43, as long as such injury was 
alleged by a plaintiff having a sufficient geo- 
graphical nexus to the site of the challenged 
project that he might be expected to suffer 
whatever environmental consequences the 
project may have. Orange County Sensible 
Hwys. & Protected Env’ts, Inc. v. North Caro- 
lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 

Impairment of Hearing Rights in Pollu- 
tion Discharge Permit Proceeding. — “Pro- 
cedural injury,” whereby petitioner State of 
Tennessee’s right to be heard on certain aspects 
of a National Pollutant Discharge Elimination 
System (NPDES) permit was substantially im- 
paired, was sufficient under former § 150A-43 
to qualify petitioner as an “aggrieved person” 
for purposes of appeal of issuance of Environ- 
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mental Management Commission’s consent 
special order with corporation. In addition, 
where the consent special order contained pro- 
visions substantially identical to provisions 
which petitioner opposed in the proposed 
NPDES permit, which affected the property 
rights of the petitioner in the Pigeon River, 
these allegations also established petitioner’s 
“aggrieved person” status. State ex rel. Tenn. 
Dep’t of Health & Env’t v. Environmental Met. 
Comm'n, 78 N.C. App. 763, 338 S.E.2d 781 
(1986). 

Petitioner Who Had Won Case Not Ag- 
grieved Party. — Where, although petitioner 
claimed that it had attempted to preserve a 
cross-assignment of error, the Commissioner’s 
decision in petitioner’s favor was upheld both in 
the trial court and by the court of appeals; the 
petitioner was not a party aggrieved. GMC v. 
Carolina Truck & Body Co., 102 N.C. App. 349, 
402 S.E.2d 139 (1991). 


Ill. CONTESTED CASE. 


A “contested case” means an administra- 
tive proceeding pursuant to this Chapter to 
resolve a dispute between an agency and an- 
other person that involves the person’s rights, 
duties, or privileges, including licensing or the 
levy of a monetary penalty. State ex rel. Envtl. 
Mgt. Comm’n v. House of Raeford Farms, Inc., 
101 N.C. App. 433, 400 S.E.2d 107 (1991), 
discretionary review denied, 328 N.C. 576, 403 
S..2d 521 (1991). 

A contested case hearing is distinguish- 
able from a contested case. The phrase “con- 
tested case” extends beyond an adjudicatory 
hearing to include any agency proceeding, by 
whatever name called, wherein the legal rights, 
duties and privileges of a party are required by 
law to be determined by an agency after an 
opportunity for an adjudicatory hearing. Com- 
munity Psychiatric Ctrs. v. North Carolina 
Dep’t of Human Resources, 103 N.C. App. 514, 
405 S.E.2d 769 (1991). 

Proceeding Sufficient to Constitute a 
“Contested Case.” — The Superior Court had 
jurisdiction over a petition for review of denial 
of services under the Rehabilitation Act of 
1973, P.L. 102-569, 42 U.S.C. § 701, et seq. as 
amended, where, although the petitioner’s 
claims were not heard by an Administrative 
Law Judge, they were heard by an agency 
hearing officer, at a proceeding in which. peti- 
tioner and respondent were allowed to submit 
and cross-examine evidence and where respon- 
dent’s director reviewed and affirmed the hear- 
ing officer’s decision, in accordance with its own 
regulations. Hedgepeth v. North Carolina Div. 
of Servs. for the Blind, 142 N.C. App. 338, 543 
S.E.2d 169 (2001). 

Case challenging a consent special or- 
der entered into by Environmental Manage- 
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ment Commission and a corporation, which 
order was alleged to intrude upon the NPDES 
permit process (which process requires a hear- 
ing), was “contested” for the purposes of former 
§ 150A-43. State ex rel. Tenn. Dep’t of Health 
& Env’t v. Environmental Mgt. Comm’n, 78 
N.C. App. 763, 338 S.E.2d 781 (1986). 

Decision of State Board of Transporta- 
tion as to location of an interstate high- 
way constituted a “contested case” within 
the meaning of former § 150A-43, where the 
North Carolina Environmental Policy Act, 
§§ 113A-1 through 113A-10, was involved. Or- 
ange County Sensible Hwys. & Protected 
Env'ts, Inc. v. North Carolina Dep't of Transp., 
46 N.C. App. 350, 265 S.E.2d 890 (1980). 

Where rights of petitioner were deter- 
mined by an in-person interview and by 
an investigation conducted by a hearing of- 
ficer of the North Carolina DMV, a state agency, 
they constituted “an agency proceeding.” There- 
fore, the case was “contested” for purposes of 
this section. Charlotte Truck Driver Training 
School, Inc. v. North Carolina DMV, 95 N.C. 
App. 209, 381 S.E.2d 861 (1989). 

The result of a petitioner’s ineffective 
attempts to file a petition for a contested 
case hearing was only a contested case. Com- 
munity Psychiatric Ctrs. v. North Carolina 
Dep’t of Human Resources, 103 N.C. App. 514, 
405 S.E.2d 769 (1991). 

Without the jurisdictional prerequisite 
of a contested case hearing, a petitioner 
cannot utilize § 131E-188(b) to appeal to the 
Court of Appeals. Community Psychiatric Ctrs. 
v. North Carolina Dep’t of Human Resources, 
103 N.C. App. 514, 405 S.E.2d 769 (1991). 


IV. FINAL DECISION. 


Decision to end a preliminary inquiry is 
not “a final agency decision in a contested 
case.” Lloyd v. Babb, 296 N.C. 416, 251 S.E.2d 
843 (1979). 

Dismissal of State Employee. — A recom- 
mendation by the State Personnel Commission 
is not a final decision from which a party may 
petition for judicial review; thus, the superior 
court was without jurisdiction to uphold a rec- 
ommendation by the State Personnel Commis- 
sion prior to review by the Local Appointing 
Authority, which ultimately reversed the rec- 
ommendation. Howell v. Morton, 131 N.C. App. 
626, 508 S.E.2d 804 (1998). 

Decision by State Board of Transporta- 
tion to deny plaintiffs a hearing concern- 
ing location of an interstate highway was 
a “final” decision within the meaning of 
former § 150A-43, since the decision affected a 
right which plaintiffs had pursuant to the 
board’s own administrative regulations. Or- 
ange County Sensible Hwys. & Protected 
Env'ts, Inc. v. North Carolina Dep’t of Transp., 
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46 N.C. App. 350, 265 S.E.2d 890 (1980). 

Delay Caused by Order for Rehearing 
Insufficient to Make Order a Final Deci- 
sion. — Delay caused when the full State 
Personnel Commission ordered a rehearing of a 
dismissal case involving an employee of the 
Department of Transportation after declining 
to accept the recommendation of the hearing 
officer that a default be entered against the 
Department for its failure to appear was not an 
undue delay within the meaning of former 
§ 150A-23(a), nor such a delay as could allow 
the Court of Appeals to treat the order for 
rehearing as a final agency decision under 
former § 150A-43. Davis v. North Carolina 
Dep’t of Transp., 39 N.C. App. 190, 250 S.E.2d 
64 (1978), cert. denied, 296 N.C. 735, 254 
S.E.2d 177 (1979). 

Claim as to Statute’s Unconstitutional- 
ity Involved No “Decision”. — Plaintiffs 
could not obtain judicial review under former 
§ 150A-48 of their claim that § 143B-350(f)(8), 
conferring on the State Board of Transportation 
the power and duty to approve all highway 
construction programs, unconstitutionally del- 
egated legislative power to the board, since the 
claim involved no agency “decision”; however, 
such claim could be heard pursuant to N.C. 
Const., Art. IV, § 1. Orange County Sensible 
Hwys. & Protected Env’ts, Inc. v. North Caro- 
lina Dep’t of Transp., 46 N.C. App. 350, 265 
S.E.2d 890 (1980). 


V. EXHAUSTION OF AD- 
MINISTRATIVE 
REMEDIES. 


Exhaustion of Administrative Remedies 
Required. — The Administrative Procedure 
Act allows judicial review of a final agency 
decision in a contested case when all relevant 
administrative remedies have been exhausted 
and there is no adequate judicial review pro- 
vided under any other statute. In re Estate of 
Kapoor, 303 N.C. 102, 277 S.E.2d 403 (1981). 

This section provides no authority for permit- 
ting plaintiff to bypass the requirements of 
§ 113A-121.1, because by enacting the provi- 
sions for administrative review of rules, the 
legislature wisely determined that the agency 
itself should have the first opportunity to re- 
view the propriety and applicability of its own 
rules, and so long as the statutory procedures 
provide an effective means of review of the 
agency action, the courts will require parties to 
exhaust their administrative remedies. 
Leeuwenburg v. Waterway Inv. Ltd. Partner- 
ship, 115 N.C. App. 541, 445 S.E.2d 614 (1994). 

Where board of trustee’s decision denying 
plaintiff’s claim was subject to judicial review 
only under the terms of the Administrative 
Procedure Act and, at the time he brought the 
action in the District Court, plaintiff had not 
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exhausted the administrative remedies avail- 
able to him under the Act, the court of appeals 
did not err in concluding that the trial court 
was without subject matter jurisdiction and 
that the plaintiff’s civil action must be dis- 
missed. Vass v. Board of Trustees, 324 N.C. 402, 
379 S.E.2d 26 (1989). 

As a general rule a party must exhaust all 
applicable administrative remedies before fil- 
ing in the superior court. Jackson v. Depart- 
ment of Admin., 127 N.C. App. 484, 490 S.E.2d 
248 (1997). 

Plaintiffs’ challenge to insurance company’s 
assessment of driving record points under the 
safe driver incentive plan (SDIP) required them 
to first exhaust their administrative remedies, 
as the approval of the SDIP was required by the 
commissioner of insurance and fell within the 
administrative procedures act. Prentiss v. 
Allstate Ins. Co., 144 N.C. App. 404, 548 S.E.2d 
557 (2001). 

As to necessity for exhaustion of admin- 
istrative remedies under former provi- 
sions, see Sinodis v. State Bd. of Alcoholic 
Control, 258 N.C. 282, 128 S.E.2d 587 (1962); 
Porter v. State Bd. of Alcoholic Control, 4 N.C. 
App. 284, 166 S.E.2d 695 (1969). 

The doctrine of exhaustion of adminis- 
trative remedies is designed to avoid the 
interruption and cessation of proceedings be- 
fore a commission by untimely and premature 
intervention by the courts would completely 
destroy the efficiency, effectiveness, and pur- 
pose of the administrative agencies. Jackson v. 
Department of Admin., 127 N.C. App. 434, 490 
S.E.2d 248 (1997). 

Judicial Review Precluded by Failure to 
Exhaust Administrative Remedies. — 
Plaintiff collection agency was not entitled to 
seek a declaratory judgment in the superior 
court as to the validity and applicability of a 
regulation of the Department of Insurance pro- 
hibiting collection agencies from instituting ju- 
dicial proceedings on behalf of other persons, 
where plaintiff failed to exhaust available ad- 
ministrative remedies by petitioning the De- 
partment of Insurance for amendment or re- 
peal of the regulation under former § 150A-16 
or seeking a declaratory ruling from the De- 
partment of Insurance as to the validity and 
applicability of the regulation under former 
§ 150A-17, and then by seeking judicial review 
of an adverse Department of Insurance decision 
under former § 150A-43 et seq. Porter v. North 
Carolina Dep’t of Ins., 40 N.C. App. 376, 253 
S.E.2d 44, cert. denied, 297 N.C. 455, 256 
S.E.2d 808 (1979). 

The guardian of a child entitled to Medicaid 
was required to exhaust administrative reme- 
dies before seeking judicial review where the 
child’s admission to a hospital was not ap- 
proved. Jackson v. North Carolina Dep’t of 
Human Res., 131 N.C. App. 179, 505 S.E.2d 899 
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(1998), cert. denied, 350 N.C. 594, 537 S.E.2d 
Alaa HOS SIE) 

Failure to Exhaust Inadequate Remedy 
Not Required. — Failure to exhaust an ad- 
ministrative remedy will not bar judicial re- 
view if that remedy has been shown to be 
inadequate. Orange County Sensible Hwys. & 
Protected Env'ts, Inc. v. North Carolina Dep't of 
Transp., 46 N.C. App. 350, 265 S.E.2d 890 
(1980). 

Exhaustion of Remedies Held Unneces- 
sary for Preliminary Injunctive Relief in 
Civil Rights Case. — Where a state employee 
asserted civil rights violations under 42 U.S.C. 
§ 1983 for his wrongful dismissal, the superior 
court retained its traditional power to grant 
preliminary injunctive relief without requiring 
him to exhaust the administrative remedies 
provided in Chapter 126 of the General Stat- 
utes. Williams v. Greene, 36 N.C. App. 80, 243 
S.E.2d 156, cert. denied and appeal dismissed, 
295 N.C. 471, 246 S.E.2d 12 (1978). : 

Application of Exhaustion Requirement 
Not Waived. — By entering into a Consent 
Judgment, which resolved ten cases then pend- 
ing in the courts and the administrative hear- 
ing office, the plaintiff did not waive the appli- 
cation of the exhaustion requirement of this 
Chapter to penalties which would be assessed 
in the future. State ex rel. Envtl. Mgt. Comm’n 
v. House of Raeford Farms, Inc., 101 N.C. App: 
433, 400 S.E.2d 107 (1991), discretionary re- 
view denied, 328 N.C. 576, 403 S.E.2d 521 
(1994): 


VI. ADEQUATE JUDICIAL RE- 
VIEW UNDER ANOTHER 
STATUTE. 


“Adequate procedure for judicial re- 
view” exists only if the scope of review is 
equal to that under Article 4 of former 
Chapter 150A. Occidental Life Ins. Co. v. 
Ingram, 34 N.C. App. 619, 240 S.E.2d 460 
(1977); State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

As to reviewability of decisions under 
corresponding former provisions where 
no other adequate procedure provided, 
see State ex rel. N.C. Utils. Comm’n v. Old Fort 
Finishing Plant, 264 N.C. 416, 142 S.E.2d 8 
(1965). 

Statutory provision for review “by pro- 
ceedings in the nature of certiorari” is an 
“adequate procedure for judicial review” 
only if the scope of review is equal to that under 
this Chapter. Jarrell v. Board of Adjustment, 
258 N.C. 476, 128 S.E.2d 879 (1963). 

Section 93A-6, regulating real estate 
brokers and salesmen, provides adequate 
procedure for judicial review of an order of 
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the Real Estate Licensing Board revoking a 
license, and former § 150A-43 does not apply. 
In re Dillingham, 257 N.C. 684, 127 S.E.2d 584 
(1962). 

Section 136-134.1 preempts former 
§ 150A-43 and specifically provides the oppor- 
tunity to have a de novo proceeding before a 
trial judge which satisfies due process require- 
ments. National Adv. Co. v. Bradshaw, 48 N.C. 
App. 10, 268 S.E.2d 816, cert. denied and ap- 
peal dismissed, 301 N.C. 400, 273 S.E.2d 446 
(1980). 


Vil. ILLUSTRATIVE CASES. 


Decisions of Property Tax Commission. 
— Any person aggrieved by a final decision of 
the Property Tax Commission, and who has 
exhausted all administrative remedies avail- 
able to him, is entitled to judicial review under 
former § 150A-43. Brock v. North Carolina 
Property Tax Comm’n, 290 N.C. 731, 228 
S.E.2d 254 (1976). 

Administrative decisions of the Property Tax 
Commission, whether with respect to the 
schedule of values or the appraisal of property, 
are always subject to judicial review after ad- 
ministrative procedures have been exhausted. 
Brock v. North Carolina Property Tax Comm’n, 
290 N.C. 731, 228 S.E.2d 254 (1976). 

Appeal by Commissioner (Now Secre- 
tary) of Revenue from Decision of Tax 
Review Board. — The Tax Review Board is an 
administrative agency of the State, and the 
Commissioner (now Secretary) of Revenue is 
entitled to appeal from a decision of the Board 
reversing in part an assessment of taxes made 
by the Commissioner (now Secretary). Section 
105-241.3 does not impliedly amend former 
§ 150A-43 so as to preclude the right of the 
Commissioner (now Secretary) to appeal, but 
the two statutes must be construed together 
and effect given the provisions of both. In re 
Halifax Paper Co., 259 N.C. 589, 131 S.E.2d 
441 (1963). 

Rule-Making Procedure Under § 143- 
215.13(c) Not Subject to Judicial Review. 
— An informal hearing conducted by the Com- 
mission to consider whether to initiate a pro- 
ceeding to declare the Yadkin River Basin a 
capacity use area was no more than a § 143- 
215.13(c) rule-making type procedure, and thus 
the plaintiffs were not entitled to judicial re- 
view under former § 150A-43 et seq. High Rock 
Lake Ass’n v. North Carolina Envtl. Met. 
Comm’n, 39 N.C. App. 699, 252 S.E.2d 109 
(1979), 

As to availability of judicial review of 
suspension of university student, see In re 
Carter, 262 N.C. 360, 137 S.E.2d 150 (1964). 

As to former limitation of court review 
of suspensions and exclusions, see Givens v. 
Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 
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OSHA Review Board Decisions. — Judi- 
cial review of Occupational Safety and Health 
Act (OSHA) Review Board decisions is under 
this Article. Brooks v. Austin Berryhill Fabrica- 
tors, Inc., 102 N.C. App. 212, 401 S.E.2d 795 
(1991). 

Termination of Employment of County 
Superintendent of Schools Reviewable. — 
Decision of the Wayne County Board of Educa- 
tion terminating the employment of the super- 
intendent of schools and declaring the office 
vacant was subject to review under former 
provisions, since although the section providing 
for the removal of school superintendents con- 
tained a proviso that such superintendent 
would have the right to try his title to office in 
the courts of the State, the statute was silent as 
to the procedure and the scope of review con- 
templated. James v. Wayne County Bd. of 
Educ., 15 N.C. App. 531, 190 S.E.2d 224, appeal 
dismissed, 282 N.C. 672, 194 S.E.2d 151 (1972). 

Findings of fact and conclusions of law 
made by the State Board of Elections may 
be reviewed in an action instituted in the 
superior court, but appellant is not entitled toa 
jury trial in such action. Ponder v. Joslin, 262 
N.C. 496, 138 S.E.2d 143 (1964). 

Cancellation of Truck Driver School Li- 
cense. — Superior court had jurisdiction pur- 
suant to this section to review order cancelling 
petitioner’s truck driver school license, even 
though petitioner waived its right to an 
evidentiary hearing. Charlotte Truck Driver 
Training School, Inc. v. North Carolina DMV, 95 
N.C. App. 209, 381 S.E.2d 861 (1989). 

Suspension of Retail Beer Permit. — 
Judicial review of an order of the State Board of 
Alcoholic Control suspending a retail beer per- 
mit is governed by former § 150A-43. Fay v. 
State Bd. of Alcoholic Control, 30 N.C. App. 492, 
227 S.E.2d 298, cert. denied, 291 N.C. 175, 229 
S.E.2d 689 (1976). 

Environmental Impact Statement. — De- 
partment of Administration decision that an 
environmental impact statement was not re- 
quired did not automatically mean that a per- 
mit would be issued by Department of Environ- 
mental Health and Natural Resources. 
Petitioners’ action to challenge the decision did 
not become ripe until Department of Environ- 
mental Health and Natural Resources made its 
decision to issue the National Pollutant Dis- 
charge Elimination System permit to applicant. 
Because petitioners’ claim was not ripe at the 
time of Department of Administration decision, 
they did not have the right to a contested case 
hearing. Citizens for Clean Indus., Inc. v. 
Lofton, 109 N.C. App. 229, 427 S.E.2d 120 
(1993), overruled on other grounds, Empire 
Power Co. v. North Carolina Dep’t of Env’, 
Health & Natural Resources, 337 N.C. 569, 447 
S.E.2d 768, rehearing denied, 338 N.C. 314, 
451 S.E.2d 634 (1994). 
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Petition Not Sufficiently Explicit. — 
Where petition for judicial review of county 
health director’s decision affirming employee’s 
termination lacked even a single exception to 
particular findings of fact or conclusions of law 
but instead, baldly asserted only that the 
health department’s decision was “contrary to 
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mission,” petition was not sufficiently explicit to 
permit effective judicial review of the proceed- 
ings, and department's motion to dismiss 
should have been allowed. Gray v. Orange 
County Health Dep't, 119 N.C. App. 62, 457 
S.E.2d 892, cert. denied, 341 N.C. 649, 462 
S.E.2d 511, rehearing dismissed, 342 N.C. 192, 


the Recommended Decision of the Administra- 
tive Law Judge and the State Personnel Com- 


463 S.E.2d 236 (1995). 


§ 150B-44. Right to judicial intervention when decision 
unreasonably delayed. 


Unreasonable delay on the part of any agency or administrative law judge in 
taking any required action shall be justification for any person whose rights, 
duties, or privileges are adversely affected by such delay to seek a court order 
compelling action by the agency or administrative law judge. An agency that is 
subject to Article 3 of this Chapter and is not a board or commission has 60 
days from the day it receives the official record in a contested case from the 
Office of Administrative Hearings to make a final decision in the case. This 
time limit may be extended by the parties or, for good cause shown, by the 
agency for an additional period of up to 60 days. An agency that is subject to 
Article 3 of this Chapter and is a board or commission has 60 days from the day 
it receives the official record in a contested case from the Office of Administra- 
tive Hearings or 60 days after its next regularly scheduled meeting, whichever 
is longer, to make a final decision in the case. This time limit may be extended 
by the parties or, for good cause shown, by the agency for an additional period 
of up to 60 days. If an agency subject to Article 3 of this Chapter has not made 
a final decision within these time limits, the agency is considered to have 
adopted the administrative law judge’s decision as the agency’s final decision. 
Failure of an agency subject to Article 3A of this Chapter to make a final 
decision within 120 days of the close of the contested case hearing is 
justification for a person whose rights, duties, or privileges are adversely 
affected by the delay to seek a court order compelling action by the agency or, 
if the case was heard by an administrative law judge, by the administrative 
law judge. (1973, c. 1331, s. 1; 1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, 
gs. 1(17); 1987, c. 878, ss. 5, 27; 1991, c. 35,;s:, 9; 2000-190, 's. 9.) 


Effect of Amendments. — Session Laws last sentence; and substituted “120 days” for 


2000-190, s. 9, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, substituted “60 days” for “90 
days” five times; deleted “recommended?” follow- 
ing “administrative law judge’s” in the next to 


“180 days” in the last sentence. 

Legal Periodicals. — For article, “Advisory 
Rulings by Administrative Agencies: Their Ben- 
efits and Dangers,” see 2 Campbell L. Rev. 1 
(1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A, or under this Chapter prior to 
the 1991 amendments thereto. 

Protection from Unreasonable Delay. — 
Parties are protected from unreasonable delay 
on the part of agencies in reaching final deci- 
sions by former § 150A-44 (see now this sec- 
tion), which allows a party adversely affected 
by such delay to seek a court order compelling 
action by the agency. In re Alamance Sav. & 


Loan Ass’n, 53 N.C. App. 326, 280 S.E.2d 748, 
cert. denied, 304 N.C. 588, 291 S.E.2d 148 
(1981). 

The right under former § 150A-44 (see now 
this section) may be asserted to prevent unrea- 
sonable delay in reaching a final agency deci- 
sion. Stevenson v. North Carolina Dep’t of Ins., 
31 N.C. App. 299, 229 S.E.2d 209 (1976). 

Decision Held Unreasonably Delayed. — 
State Personnel Commission’s decision against 
a county employee issued 130 days after it had 
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received the official record from the hearing 
officer was “unreasonably delayed” as defined 
in this section; however, the hearing officer’s 
decision would not be reinstated. The only 
available remedy was a court order compelling 
action by the agency or hearing officer. Davis v. 
Vance County Dep’t of Soc. Servs., 91 N.C. App. 
428, 372 S.E.2d 88 (1988). 

The Department of Human Resources did not 
make its final decision within the time limits of 
this section, where the Department filed an 
extension, but did not render its final decision 
until almost six months after it received the 
record. Holland Group, Inc. v. North Carolina 
Dep’t of Admin., 130 N.C. App. 721, 504 S.E.2d 
300 (1998). 


ART. 4. JUDICIAL REVIEW 


§150B-45 


Self-Executing Decisions — When an Ar- 
ticle 3 administrative agency failed to issue a 
final decision regarding the recognition of a 
tribe as an indigenous North Carolina Indian 
tribe within the time limits set forth in § 150B- 
44, the recommended decision of an adminis- 
trative law judge became the final decision in 
the case by operation of law. Occaneechi Band v. 
North Carolina Comm’n of Indian Affairs, — 
N.C. App. —, 551 S.E.2d 535, 2001 N.C. App. 
LEXIS 734 (2001). 

Applied in White v. North Carolina Dep’t of 
Cor., 117 N.C. App. 521, 451 S.E.2d 876 (1995). 


§ 150B-45. Procedure for seeking review; waiver. 


To obtain judicial review of a final decision under this Article, the person 
seeking review must file a petition in the Superior Court of Wake County or in 
the superior court of the county where the person resides. 

The person seeking review must file the petition within 30 days after the 
person is served with a written copy of the decision. A person who fails to file 
a petition within the required time waives the right to judicial review under 
this Article. For good cause shown, however, the superior court may accept an 
untimely petition. (1973, c. 1831, s. 1; 1985, c. 746, s. 1; 1987, c. 878, s. 16.) 


Local Modification. — Durham: 1983, c. 
373; 1993, c. 227, s. 3; 1993 (Reg. Sess., 1994), c. 
658, s. 1.2); city of Asheville: 1999-206, s. 3; city 
of Gastonia: 1985 (Reg. Sess., 1986), c. 902, s. 3; 
LOO ca Di] 2g Beda 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For survey of 1979 tax law, see 58 N.C.L. Rev. 
1548 (1980). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A, or under this Chapter prior to 
the 1991 amendments thereto. 

Application of Section. — Where the com- 
plaints and notices of hearing were filed prior to 
Jan. 1, 1986, the action was commenced prior to 
Jan. 1, 1986, and Chapter 150B had no appli- 
cation in the case; thus, § 150A-45 (rewritten 
and recodified as this section), requiring a per- 
son seeking review to file a petition in the 
Superior Court of Wake County, and not this 
section, permitting such filing in either Wake 
County or the county where the person resides, 
governed. Pinewood Manor Mobile Homes, Inc. 
v. North Carolina Manufactured Hous. Bd., 84 
N.C. App. 564, 353 S.E.2d 231, cert. denied, 319 
N.C. 674, 356 S.E.2d 780 (1987). 

Under Article 3 of Chapter 150B of the 
General Statutes, judicial review of a final 
decision under that article is to be had in the 
Superior Court of Wake County or the superior 


court of the county where the person seeking 
review resides. Iredell Mem. Hosp. v. North 
Carolina Dep’t of Human Resources, 103 N.C. 
App. 637, 406 S.E.2d 304 (1991). 

Where declaratory ruling was not 
served on county in accordance with stat- 
ute, county did not waive its right to seek 
judicial review by waiting more than 30 days 
after it received a copy of the decision to file its 
petition for review. In re Brunswick County, 81 
N.C. App. 391, 344 S.E.2d 584 (1986). 

Former’ § 150A-45 (rewritten and 
recodified as this section) confers exclu- 
sive jurisdiction for judicial review of final 
agency decisions on the Superior Court of Wake 
County when a state rather than a local agency 
made the initial determination. State ex rel. 
Lee v. Williams, 55 N.C. App. 80, 284 S.E.2d 
572 (1981). 

Strict Construction of Waiver Provi- 
sions. — Statutory provisions providing for the 
waiver or forfeiture of the right to judicial 
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review under certain conditions should be con- 
strued strictly; and, when so construed, the 
right to petition for review continues unless 
and until 30 days have expired from the date “a 
written copy” of the administrative order has 
been served on the party seeking review, either 
by personal service or by registered mail, re- 
turn receipt requested. In re Appeal of Harris, 
273 N.C. 20, 159 S.E.2d 539 (1968), decided 
prior to enactment of this Chapter. 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48, 
cert. denied, 327 N.C. 140, 394 S.E.2d 176 
(1990), rev’d on other grounds, 328 N.C. 689, 
394 S.E.2d 469 (1991). 

A petitioner seeking judicial review of a 
decision of the North Carolina Driver Li- 
cense Medical Review Board must file such 
petition in the Superior Court of Wake County 
pursuant to former § 150A-45 (rewritten and 
recodified as this section), and may not obtain a 
hearing under § 20-25 in the superior court of 
the county in which he resides. Cox v. Miller, 26 
N.C. App. 749, 217 S.E.2d 198 (1975). 

Denial of ABC Permit Constituting Ac- 
tion on “Issuance”. — Where application for 
an ABC permit was initially denied by commis- 
sion on Dec. 9, 1985, this denial was clearly a 
commission action on “issuance” of an ABC 
permit, and, pursuant to the provisions of 
§ 18B-906, the ruling on the application be- 
came a “contested case” for purposes of the 
Administrative Procedure Act on Dec. 9, 1985. 
Therefore, former § 150A-45 (rewritten and 
recodified as this section), which required peti- 
tions for review to be filed in Wake County, was 
applicable, rather than this section, and the 
trial court properly dismissed petition for judi- 
cial review, which had been filed in Craven 
County. In re Melkonian, 85 N.C. App. 715, 355 
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S.E.2d 798, cert. denied, 320 N.C. 793, 361 
S.E.2d 78 (1987). 

The result of a petitioner’s ineffective 
attempts to file a petition for a contested 
case hearing was only a contested case. Com- 
munity Psychiatric Ctrs. v. North Carolina 
Dep’t of Human Resources, 103 N.C. App. 514, 
405 S.E.2d 769 (1991). 

Without the jurisdictional prerequisite 
of a contested case hearing, a petitioner 
cannot utilize § 1381E-188(b) to appeal to the 
Court of Appeals. Community Psychiatric Ctrs. 
v. North Carolina Dep’t of Human Resources, 
103 N.C. App. 514, 405 S.E.2d 769 (1991). 

Applied in Concerned Citizens yv. North 
Carolina Envtl. Mgt. Comm’n, 89 N.C. App. 
708, 367 S.E.2d 13 (1988); Gummels v. North 
Carolina Dep't of Human Resources, 97 N.C. 
App. 245, 388 S.E.2d 223 (1990); North Bun- 
combe Ass’n of Concerned Citizens v. Rhodes, 
100 N.C. App. 24, 394 S.E.2d 462 (1990), appeal 
dismissed, 327 N.C. 484, 397 S.E.2d 215 (1990); 
Meyers v. Dep’t of Human Resources, 105 N.C. 
App. 665, 415 S.E.2d 70 (1992); Citizens for 
Responsible Road-Ways v. North Carolina DOT, 
—N.C. App. —, 550 S.E.2d 253, 2001 N.C. App. 
LEXIS 655 (2001). 

Quoted in Huang v. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992). 

Cited in North Carolina DOT v. Davenport, 
102 N.C. App. 476, 402 S.E.2d 477 (1991); 
Bashford v. North Carolina Licensing Bd., 107 
N.C. App. 462, 420 S.E.2d 466 (1992); Ocean 
Hill Joint Venture v. North Carolina Dep’t of 
Environment, Health & Natural Resources, 
333 N.C. 318, 426 S.E.2d 274 (1993); Davenport 
v. North Carolina DOT, 3 F.3d 89 (4th Cir 
1993); Ellis v. North Carolina Crime Victims 
Comp. Comm’n, 111 N.C. App. 157, 432 S.E.2d 
160 (1993); Homoly v. North Carolina State Bd. 
of Dental Exmrs., 125 N.C. App. 127, 479 
S.E.2d 215 (1997); County of Durham v. North 
Carolina Dep’t of Env’t & Natural Resources, 
131 N.C. App. 395, 507 S.E.2d 310 (1998). 


§ 150B-46. Contents of petition; copies served on all par- 
ties; intervention. 


The petition shall explicitly state what exceptions are taken to the decision 
or procedure and what relief the petitioner seeks. Within 10 days after the 
petition is filed with the court, the party seeking the review shall serve copies 
of the petition by personal service or by certified mail upon all who were parties 
of record to the administrative proceedings. Names and addresses of such 
parties shall be furnished to the petitioner by the agency upon request. Any 
party to the administrative proceeding is a party to the review proceedings 
unless the party withdraws by notifying the court of the withdrawal and 
serving the other parties with notice of the withdrawal. Other parties to the 
proceeding may file a response to the petition within 30 days of service. 
Parties, including agencies, may state exceptions to the decision or procedure 
and what relief is sought in the response. 
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_ Any person aggrieved may petition to become a party by filing a motion to 
intervene as provided in G.S. 1A-1, Rule 24. (1978, c. 1331, s. 1; 1985, c. 746, 


Serb LOO eo cesb; s.510;) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For article, “A Powerless Judiciary? The 


North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A and earlier statutes, or under this 
Chapter prior to the 1991 amendments thereto. 

Purpose of Statute Necessitates Liberal 
Construction. — The primary purpose of the 
statute is to confer the right of review, and the 
statute should be liberally construed to pre- 
serve and effectuate that right. James v. Wayne 
County Bd. of Educ., 15 N.C. App. 531, 190 
S.E.2d 224, appeal dismissed, 282 N.C. 672, 
194 S.E.2d 151 (1972). 

“Explicit” means characterized by full clear 
expression; being without vagueness or ambi- 


guity; leaving nothing implied. Vann v. North 
Carolina State Bar, 79 N.C. App. 173, 339 
S.E.2d 97 (1986). 

Applied in Gummels v. North Carolina Dep’t 
of Human Resources, 97 N.C. App. 245, 388 
S.E.2d 223 (1990). 

Quoted in Huang vy. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992); Leeuwenburg v. Waterway Inv. Ltd. 
Partnership, 115 N.C. App. 541, 445 S.E.2d 614 
(1994). 

Cited in Save Our Rivers, Inc. v. Town of 
Highlands, 341 N.C. 635, 461 S.E.2d 333 
(1995). 


§ 150B-47. Records filed with clerk of superior court; con- 
tents of records; costs. 


Within 30 days after receipt of the copy of the petition for review, or within 
such additional time as the court may allow, the agency that made the final 
decision in the contested case shall transmit to the reviewing court the original 
or a certified copy of the official record in the contested case under review 
together with: (i) any exceptions, proposed findings of fact, or written argu- 
ments submitted to the agency in accordance with G.S. 150B-36(a); and (11) the 
agency’s final decision or order. With the permission of the court, the record 
may be shortened by stipulation of all parties to the review proceedings. Any 
party unreasonably refusing to stipulate to limit the record may be taxed by 
the court for such additional costs as may be occasioned by the refusal. The 
court may require or permit subsequent corrections or additions to the record 
when deemed desirable. (1973, c. 1331, s. 1; 1983, c. 919, s. 3; 1985, c. 746, s. 
1; 1985 (Reg. Sess., 1986), c. 1022, s. 1(18); 1987, c. 878, s. 22.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under corresponding provisions of former 
Chapter 150A. 

Former § 150A-47 does not apply to de- 
cisions made by town boards, including 
boards of adjustment. Burton v. New Hanover 
County Zoning Bd. of Adjustment, 49 N.C. App. 
439, 271 S.E.2d 550 (1980), cert. denied, 302 
N.C. 217, 276 S.E.2d 914 (1981). 

Applied in Leeuwenburg v. Waterway Inv. 


Ltd. Partnership, 115 N.C. App. 541, 445 S.E.2d 
614 (1994). 

Cited in Huang v. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992); Harding v. North Carolina Dep't of Cor., 
334 N.C. 414, 482 S.E.2d 298 (1993); Deep 
River Citizens Coalition v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
119 N.C. App. 232, 457 S.E.2d 772 (1995). 
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§ 150B-48. Stay of decision. 


At any time before or during the review proceeding, the person aggrieved 
may apply to the reviewing court for an order staying the operation of the 
administrative decision pending the outcome of the review. The court may 
grant or deny the stay in its discretion upon such terms as it deems proper and 
subject to the provisions of G.S. 1A-1, Rule 65. (1973, c. 1331, s. 1; 1985, c. 746, 


Svanlis) 


Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 


For article, “Advisory Rulings by Administra- 
tive Agencies: Their Benefits and Dangers,” see 
2 Campbell L. Rev. 1 (1980). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A. 

Former § 150A-48 must be construed in 
pari materia with the rest of this Article, 
and particularly former § 150A-48, which 
states that any person who is aggrieved by a 
final agency decision in a contested case, and 
who has exhausted all administrative remedies 
made available to him by statute or agency 
rule, is entitled to judicial review of such deci- 
sion under Article 4 of former Chapter 150A. 
Stevenson v. North Carolina Dep’t of Ins., 31 
N.C. App. 299, 229 S.E.2d 209, cert. denied, 291 
N.C. 450, 230 S.E.2d 767 (1976); Davis v. North 
Carolina Dep’t of Transp., 39 N.C. App. 190, 250 
S.E.2d 64 (1978), cert. denied, 296 N.C. 735, 
254 S.E.2d 177 (1979). 

Former § 150A-48 was meant to entitle 
the aggrieved person to a stay order only 
after the final agency decision and either 
before or after initiation of judicial review. 
Stevenson v. North Carolina Dep’t of Ins., 31 
N.C. App. 299, 229 S.E.2d 209 (1976); Davis v. 
North Carolina Dep’t of Transp., 39 N.C. App. 
190, 250 S.E.2d 64 (1978), cert. denied, 296 


§ 150B-49. New evidence. 


N.C. 735, 254 S.E.2d 177 (1979). 

Stay of Decision Unavailable Prior to 
“Final Agency Decision”. — Former § 150A- 
48 is a vehicle for reinstatement only “before or 
during the review proceeding.” Since, according 
to former § 150A-43, review is available only 
after a “final agency decision,” the stay of a 
decision is similarly only available after a “final 
agency decision.” Davis v. North Carolina Dep’t 
of Transp., 39 N.C. App. 190, 250 S.E.2d 64 
(1978), cert. denied, 296 N.C. 735, 254 S.E.2d 
177 (1979). 

Exhaustion of Administrative Remedies 
Held Unnecessary for Preliminary Injunc- 
tive Relief in Federal Civil Rights Action. 
— Where a state employee asserted civil rights 
violations under 42 U.S.C. § 1983 for his 
wrongful dismissal, the superior court retained 
its traditional power to grant preliminary in- 
junctive relief without requiring him to exhaust 
the administrative remedies provided in Chap- 
ter 126. Williams v. Greene, 36 N.C. App. 80, 
243 S.E.2d 156, cert. denied and appeal dis- 
missed, 295 N.C. 471, 246 S.E.2d 12 (1978). 

Applied in Unigard Mut. Ins. Co. v. Ingram, 
71 N.C. App. 725, 323 S.E.2d 442 (1984). 


An aggrieved person who files a petition in the superior court may apply to 
the court to present additional evidence. If the court is satisfied that the 
evidence is material to the issues, is not merely cumulative, and could not 
reasonably have been presented at the administrative hearing, the court may 
remand the case so that additional evidence can be taken. If an administrative 
law judge did not make a decision in the case, the court shall remand the case 
to the agency that conducted the administrative hearing. After hearing the 
evidence, the agency may affirm or modify its previous findings of fact and final 
decision. If an administrative law judge made a decision in the case, the court 
shall remand the case to the administrative law judge. After hearing the 
evidence, the administrative law judge may affirm or modify his previous 
findings of fact and decision. The administrative law judge shall forward a copy 
of his decision to the agency that made the final decision, which in turn may 
affirm or modify its previous findings of fact and final decision. The additional 
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evidence and any affirmation or modification of a decision of the administrative 
law judge or final decision shall be made part of the official record. (1973, c. 
1331, s. 1; 1985, c. 746, s. 1; 1987, c. 878, s. 17; 2000-190; s. 10.) 


Effect of Amendments. — Session Laws 
2000-190, s. 10, effective January 1, 2001, and 
applicable to contested cases commenced on or 
after that date, deleted “recommended” preced- 
ing “decision” three times and substituted “de- 
cision of the administrative law judge” for “rec- 


ommended decision” in the last sentence. 

Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 


CASE NOTES 
Editor’s Note. — The cases below were de- court must remand the case to the Coastal 
cided prior to the 1991 amendments to this Resources Commission for the taking of new 
Chapter. evidence offered by an organization opposing 


Whether new evidence offered by an 
organization should “reasonably have 
been presented” to the Coastal Resources 
Commission before, or during the course of, the 
organization’s petition for a contested case 
hearing was a question which could not be 
determined from the record, and therefore, had 
to be remanded to the superior court for deter- 
mination. Pamlico Tar River Found., Inc. v. 
Coastal Resources Comm’n, 103 N.C. App. 24, 
404 S.E.2d 167 (1991). 

When Superior Court Must Remand 
Case for Taking of New Evidence. — If the 
evidence is “material,” “not merely cumulative,” 
and “could not reasonably have been presented 
at the administrative hearing,” the superior 


issuance of a permit. Pamlico Tar River Found., 
Inc. v. Coastal Resources Comm’n, 103 N.C. 
App. 24, 404 S.E.2d 167 (1991). 

Denial of Remand Upheld. — Trial court’s 
decision to deny petitioner’s motion to remand 
for additional evidence relative to petitioner’s 
alcohol assessment and subsequent treatment 
after hearing before the commission upheld. 
Ritter v. Department of Human Resources, 118 
N.C. App. 564, 455 S.E.2d 901 (1995). 

Applied in Save Our Rivers, Inc. v. Town of 
Highlands, 341 N.C. 635, 461 S.E.2d 333 
(1995), 

Cited in Harding v. North Carolina Dep’t of 
Cor., 334 N.C. 414, 432 S.E.2d 298 (1993). 


§ 150B-50. Review by superior court without jury. 


The review by a superior court of agency decisions under this Chapter shall 
be conducted by the court without a jury. (1978, c. 1331, s. 1; 1983, c. 919, s. 2; 


1938901:/462:85 1;.1987, c..878, s. 18.) 


Legal Periodicals. — For article, “A Power- 
less Judiciary? The North Carolina Courts’ Per- 
ceptions of Review of Administrative Action,” 


see 12 N.C. Cent. L.J. 21 (1980). 
For survey of 1980 property law, see 59 
N.C.L. Rev. 1209 (1981). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under corresponding provisions of former 
Chapter 150A. 

Judge Not Subject to Rule 52(a) Re- 
quirements. — When the judge of the superior 
court sits as an appellate court to review the 
decision of an administrative agency pursuant 
to former § 150B-50 he is not required to make 
findings of fact and enter a judgment thereon in 
the same sense as is a trial judge pursuant to 
§ 1A-1, Rule 52(a). In re Arcadia Dairy Farms, 
Inc., 48 N.C. App. 459, 259 S.E.2d 368 (1979), 
appeal dismissed, 299 N.C. 545, 265 S.E.2d 403 
(1980). 

Appellate Review of Local Government 


Actions. — Although this section of the Act 
provides review only for agency decisions and 
local units of government are not within the 
definition of agencies in § 150B-2(1), the prin- 
ciples embodied in the Act “are highly perti- 
nent” to appellate review of local government 
actions. Vulcan Materials Co. v. Guilford 
County Bd. of County Comm’rs, 115 N.C. App. 
319, 444 S.E.2d 639, cert. denied, 337 N.C. 807, 
449 S.E.2d 758 (1994). 

Review of Order of Real Estate Licens- 
ing Board. — Under § 93A-6, review of an 
order of the Real Estate Licensing Board sus- 
pending or revoking a license is de novo in the 
superior court in all cases, and former article 
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corresponding to Article 4 of former Chapter 
150A did not apply, regardless of whether or not 
the Board has made a record of its proceedings. 
In re Dillingham, 257 N.C. 684, 127 S.E.2d 584 
(1962). 

Standard on Review of City’s Special 
Zoning Request Decisions. — Although the 
North Carolina Administrative Procedure Act 
provides judicial review only for agency deci- 
sions and exempts cities and other local munic- 
ipalities, a similar standard of review is appro- 
priate to review city council special zoning 
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request decisions. Jennewein v. City Council, 
62 N.C. App. 89, 302 S.E.2d 7, cert. denied, 309 
N.C. 461, 307 S.E.2d 365 (1983). 

Stated in Huang v. North Carolina State 
Univ., 107 N.C. App. 710, 421 S.E.2d 812 
(1992). 

Cited in McHugh v. North Carolina Dep’t of 
Envtl., Health & Natural Resources, 126 N.C. 
App. 469, 485 S.E.2d 861 (1997); Peace v. Em- 
ployment Sec. Comm’n, 349 N.C. 315, 507 
S.E.2d 272 (1998). 


§ 150B-51. Scope and standard of review. 


(a) In reviewing a final decision in a contested case in which an adminis- 
trative law judge made a recommended decision and the State Personnel 
Commission made an advisory decision in accordance with G.S. 126-37(b1), the 
court shall make two initial determinations. First, the court shall determine 
whether the applicable appointing authority heard new evidence after receiv- 
ing the recommended decision. If the court determines that the applicable 
appointing authority heard new evidence, the court shall reverse the decision 
or remand the case to the applicable appointing authority to enter a decision 
in accordance with the evidence in the official record. Second, if the applicable 
appointing authority did not adopt the recommended decision, the court shall 
determine whether the applicable appointing authority’s decision states the 
specific reasons why the applicable appointing authority did not adopt the 
recommended decision. If the court determines that the applicable appointing 
authority did not state specific reasons why it did not adopt a recommended 
decision, the court shall reverse the decision or remand the case to the 
applicable appointing authority to enter the specific reasons. 

(al) In reviewing a final decision in a contested case in which an adminis- 
trative law judge made a decision, in accordance with G.S. 150B-34(a), and the 
agency adopted the administrative law judge’s decision, the court shall 
determine whether the agency heard new evidence after receiving the decision. 
If the court determines that the agency heard new evidence, the court shall 
reverse the decision or remand the case to the agency to enter a decision in 
accordance with the evidence in the official record. The court shall also 
determine whether the agency specifically rejected findings of fact contained in 
the administrative law judge’s decision in the manner provided by G:S. 
150B-36(b1) and made findings of fact in accordance with G.S. 150B-36(b2). If 
the court determines that the agency failed to follow the procedure set forth in 
G.S. 150B-36, the court may take appropriate action under subsection (b) of 
this section. 

(b) Except as provided in subsection (c) of this section, in reviewing a final 
decision, the court may affirm the decision of the agency or remand the case to 
the agency or to the administrative law judge for further proceedings. It may 
also reverse or modify the agency’s decision, or adopt the administrative law 
judge’s decision if the substantial rights of the petitioners may have been 
prejudiced because the agency’s findings, inferences, conclusions, or decisions 
are: 

(1) In violation of constitutional provisions; 

(2) In excess of the statutory authority or jurisdiction of the agency; 

(3) Made upon unlawful procedure; 

(4) Affected by other error of law; 

(5) Unsupported by substantial evidence admissible under G.S. 150B- 
29(a), 150B-30, or 150B-31 in view of the entire record as submitted; 
or 
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(6) Arbitrary, capricious, or an abuse of discretion. 

(c) In reviewing a final decision in a contested case in which an adminis- 
trative law judge made a decision, in accordance with G.S. 150B-34(a), and the 
agency does not adopt the administrative law judge’s decision, the court shall 
review the official record, de novo, and shall make findings of fact and 
conclusions of law. In reviewing the case, the court shall not give deference to 
any prior decision made in the case and shall not be bound by the findings of 
fact or the conclusions of law contained in the agency’s final decision. The court 
shall determine whether the petitioner is entitled to the relief sought in the 
petition, based upon its review of the official record. The court reviewing a final 
decision under this subsection may adopt the administrative law judge’s 
decision; may adopt, reverse, or modify the agency’s decision; may remand the 
case to the agency for further explanations under G.S. 150B-36(b1), 150B- 
36(b2), or 150B-36(b3), or reverse or modify the final decision for the agency’s 
ae to provide the explanations; and may take any other action allowed by 
aw. 

(d) In reviewing a final agency decision allowing judgment on the pleadings 
or summary judgment, or in reviewing an agency decision that does not adopt 
an administrative law judge’s decision allowing judgment on the pleadings or 
summary judgment pursuant to G.S. 150B-36(d), the court may enter any 
order allowed by G.S. 1A-1, Rule 12(c) or Rule 56. If the order of the court does 
not fully adjudicate the case, the court shall remand the case to the adminis- 
trative law judge for such further proceedings as are just. (1973, c. 1331, s. 1; 
Pupoweng1O. s. 4- 1985. c..746,.s..1; 1987,.c. $78,.s. 19;.2000-140, s.94.1; 
2000-190, s. 11.) 


Local Modification. — City of Durham: 
1993 (Reg. Sess., 1994) c. 658, s. 1.2. 

Effect of Amendments. — Session Laws 
2000-140, s. 94.1, effective July 21, 2000, in this 
section as amended by Session Laws 2000-190, 
s. 11, substituted “applicable appointing au- 
thority” for “agency” and substituted “applica- 
ble appointing authority’s” for “agency’s” in sub- 
section (a). 

Session Laws 2000-190, s. 11, effective Janu- 
ary 1, 2001, and applicable to contested cases 
commenced on or after that date, inserted “and 
standard” in the catchline; in subsection (a), 
deleted the subsection heading, and inserted 
“and the State Personnel Commission made an 
advisory decision in accordance with G.S. 126- 


37(b1)” in the first sentence; added subsection 
(al); rewrote subsection (b); rewrote subdivi- 
sion (b)(6), which had read “Arbitrary or capri- 
cious”; and added subsections (c) and (d). 

Legal Periodicals. — For comment, “The 
Problem of Procedural Delay in Contested Case 
Hearings ...” under the North Carolina APA, 
see 7 N.C. Cent. L.J. 347 (1976). 

For survey of 1979 tax law, see 58 N.C.L. Rev. 
1548 (1980). 

For article, “A Powerless Judiciary? The 
North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 


CASE NOTES 


I. General Consideration. 


II. Exceeding Statutory Authority or Jurisdiction. 


II. Unlawful Procedure. 
IV. “Whole Record” Test. 


V. Arbitrary or Capricious Findings, Decisions, etc. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 150A and earlier statutes, or 
under this Chapter prior to the 1991 amend- 
ments thereto. 

The precise scope of review by the Court 


of Appeals is contained in this section. 
Dockery v. North Carolina Dep't of Human 
Resources, 120 N.C. App. 827, 463 S.E.2d 580 
(1995). 

Reasons for Not Adopting Decision. — If 
the State Board of Elections determines that it 
will not adopt the recommended decision of a 
county board, it should include in its order 


803 


§150B-51 


specific reasons for such decision. In re 
Ramseur, 120 N.C. App. 521, 463 S.E.2d 254 
(1995), 

Chapter Not Applicable to Decisions of 
Municipalities and Town Boards. — The 
current general administrative agencies review 
statutes are expressly not applicable to the 
decisions of town boards. Former Chapter 150A 
provides judicial review only for agency deci- 
sions, from which the decisions of local munic- 
ipalities are expressly exempt. Coastal Ready- 
Mix Concrete Co. v. Board of Comm’rs, 299 N.C. 
620, 265 S.E.2d 379, rehearing denied, 300 
N.C. 562, 270 S.E.2d 106 (1980). 

But Principles of Former § 150A-51 Are 
Pertinent. — While former § 150A-51 is not 
directly applicable to reviews of town board 
zoning decisions, the principles it embodies are 
highly pertinent. Coastal Ready-Mix Concrete 
Co. v. Board of Comm’rs, 299 N.C. 620, 265 
S.E.2d 379, rehearing denied, 300 N.C. 562, 
270 S.E.2d 106 (1980). 

Review of Discretionary Agency Deci- 
sions. — Former Chapter 150A does not pre- 
clude judicial review of agency decisions which 
are discretionary. High Rock Lake Ass’n v. 
North Carolina Envtl. Mgt. Comm’n, 51 N.C. 
App. 275, 276 S.E.2d 472 (1981). 

Superior Court Review of Agency Deci- 
sion. — In its role as an appellate court, the 
superior court reviews the agency’s decision, 
but is not allowed to replace the agency’s judg- 
ment with its own when there are two reason- 
ably conflicting views, even though the court 
could have reached a different result upon de 
novo review. Rector v. North Carolina Sheriffs’ 
Educ. & Training Stds. Comm’n, 103 N.C. App. 
527, 406 S.E.2d 613 (1991). 

Review of Agency Decisions. — Under 
§ 150B-36(b), a final agency decision in a con- 
tested case hearing must be based on the offi- 
cial record prepared pursuant to § 150B-371; 
the agency is not permitted to hear new evi- 
dence, and if it does so, the trial court on review 
is required to reverse or remand the agency 
decision. Everhart & Assocs. v. Department of 
Env’t, Health & Natural Resources, 127 N.C. 
App. 693, 493 S.E.2d 66 (1997), cert. denied, 
347 N.C. 575, 502 S.E.2d 590 (1998). 

Nature of Error Dictates Manner of Re- 
view. — The nature of the error asserted by the 
party seeking review dictates the appropriate 
manner of review, so that if the appellant 
contends the agency’s decision was affected by a 
legal error, de novo review is required, whereas 
if he contends the decision was not supported 
by the evidence or was arbitrary or capricious 
the whole record test is used. Dillingham v. 
North Carolina Dep’t of Human Resources, 132 
N.C. App. 704, 513 S.E.2d 823 (1999). 

Administrative agency decisions may be 
reversed as arbitrary or capricious if they are 
patently in bad faith, or whimsical in the sense 
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that they indicate a lack of fair and careful 
consideration or fail to indicate any course of 
reasoning and the exercise of judgment. Rector 
v. North Carolina Sheriffs’ Educ. & Training 
Stds. Comm’n, 103 N.C. App. 527, 406 S.E.2d 
613 (1991). 

Constitutional Review Not Contem- 
plated Absent Assertion of Constitutional 
Violations. — Former section 58-9.6(b)(1) 
(now § 58-2-90(b)(1)) and subdivision (1) of 
former § 150A-51 do not contemplate constitu- 
tional review where appellants, rate bureau 
and member companies, made no assertion 
that their rights were prejudiced because any of 
the findings or conclusions of the Commissioner 
of Insurance were in violation of any constitu- 
tional provisions. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

The superior court misperceived the proper 
scope of its review where the record nowhere 
demonstrated petitioners raised any constitu- 
tional issues in a manner requiring the supe- 
rior court to pass on the constitutional validity 
of any assessment under § 113A-64. In re Ap- 
peal from Civil Penalty Assessed for Violations 
of Sedimentation Pollution Control Act, 92 N.C. 
App. 1, 373 S.E.2d 572 (1988), rev'd on other 
grounds, 324 N.C. 373, 379 S.E.2d 30 (1989). 

Appellate Review of Improper Constitu- 
tional Consideration. — Although the trial 
court improperly considered a constitutional 
issue, where that court vacated the Depart- 
ment of Natural Resources and Community 
Development’s (now the Department of Envi- 
ronment and Natural Resources) assessment 
based on an interpretation of N.C. Const., Art. 
IV, § 3, which the department properly chal- 
lenged on appeal, the Court of Appeals would 
address that constitutional ground in the exer- 
cise of its supervisory jurisdiction. In re Appeal 
from Civil Penalty Assessed for Violations of 
Sedimentation Pollution Control Act, 92 N.C. 
App. 1, 373 S.E.2d 572 (1988), rev’d on other 
grounds, 324 N.C. 373, 379 S.E.2d 30 (1989). 

Official Acts Presumed to Be Made Law- 
fully and in Good Faith. — The members of 
the State Board of Assessment (now the Prop- 
erty Tax Commission) are public officers, and 
the Board’s official acts are presumed to be 
made in good faith and in accordance with law; 
the burden is upon the party asserting other- 
wise to overcome such presumptions by compe- 
tent evidence to the contrary. Albemarle Elec. 
Membership Corp. v. Alexander, 282 N.C. 402, 
192 S.E.2d 811 (1972). 

There is a rebuttable presumption that an 
administrative agency has properly performed 
its official duties, and while arbitrary and ca- 
pricious agency action is itself prohibited by 
federal and state due process, any assertion of 
arbitrary agency action does not necessarily 
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require the agency’s action be reviewed for 
compliance with every other requirement un- 
der the state and federal Constitutions. In re 
Appeal from Civil Penalty Assessed for Viola- 
tions of Sedimentation Pollution Control Act, 
92 N.C. App. 1, 373 S.E.2d 572 (1988), rev’d on 
other grounds, 324 N.C. 373, 379 S.E.2d 30 
(1989). 

Authority of Judge on Review. — The 
authority of the judge when reviewing the ac- 
tions of administrative agencies is limited to 
affirming, modifying, reversing or remanding 
the decision of the agency. Faulkner v. North 
Carolina State Hearing Aid Dealers & Fitters 
Bd., 38 N.C. App. 222, 247 S.E.2d 668 (1978). 

Under former Chapter 150A, a reviewing 
court’s power to affirm the decision of the 
agency and to remand for further proceedings 
is not circumscribed. Harrell v. Wilson County 
Schools, 58 N.C. App. 260, 293 S.E.2d 687 
(1982), cert. denied, 460 U.S. 1012, 103 S. Ct. 
1251, 75 L. Ed. 2d 481 (1983). 

It is unnecessary for a trial judge who re- 
views administrative action under former 
§ 150A-51 to explain the reasons for his deci- 
sion to affirm such action. Area Mental Health 
v. Speed, 69 N.C. App. 247, 317 S.E.2d 22, cert. 
denied, 312 N.C. 81, 321 S.E.2d 893 (1984). 

Standards for Judicial Review. — The 
standards for judicial review set forth in this 
section, the whole record test, govern appeals 
from decisions of city or county boards of edu- 
cation. Warren v. New Hanover County Bd. of 
Educ., 104 N.C. App. 522, 410 S.E.2d 232 
(1991). 

Standards for Judicial Review Must Be 
Clearly Applied. — A case involving the de- 
nial of Rehabilitation Act benefits under P.L. 
102-569, 42 U.S.C. § 701, et seq. as amended, 
was remanded to the trial court so it could: (1) 
advance its own characterization of the issues 
presented by petitioner; and (2) clearly delin- 
eate the standards of review, detailing the 
standards used to resolve each distinct issue 
raised. Hedgepeth v. North Carolina Div. of 
Servs. for the Blind, 142 N.C. App. 338, 5438 
S.E.2d 169 (2001). 

Review of Statutory Interpretation. — 
As incorrect statutory interpretation by an 
agency constitutes an error of law under subdi- 
vision (b)(4), when the issue on appeal is 
whether the state agency erred in interpreting 
a statutory term, an appellate court may sub- 
stitute its own judgment for that of the agency 
and employ de novo review. Friends of Hatteras 
Island Nat'l Historic Maritime Forest Land 
Trust for Preservation, Inc. v. Coastal Re- 
sources Comm’n, 117 N.C. App. 556, 452 S.E.2d 
337 (1995). 

This Section Distinguished from Review 
Pursuant to § 150B-52.— When an appellate 
court reviews the decision of a lower court (as 
opposed to when it reviews an administrative 
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agency's decision on direct appeal), the scope of 
review to be applied under § 150B-52 is the 
same as it is for other civil cases. Henderson v. 
North Carolina Dep’t of Human Resources, 91 
N.C. App. 527, 372 S.E.2d 887 (1988). 

Unlawful Delegation of Power to Make 
Final Decision. — Where the Commissioner 
of Insurance delegated to his appointed hearing 
officer the power to make the final agency 
decision, the Commissioner made an unlawful 
delegation of his powers. State ex rel. Comm’r 
of Ins. v. North Carolina Rate Bureau, 61 N.C. 
App. 262, 300 S.E.2d 586, cert. denied, 308 N.C. 
548, 304 S.E.2d 242 (19838). 

Application in Insurance Ratemaking 
Cases. — While former § 150A-51 is the con- 
trolling judicial review statute in insurance 
ratemaking cases, to the extent that former 
§ 58-9.6(b) (now § 58-2-90(b)) adds to the judi- 
cial review function, and in light of the virtually 
identical thrust of the two statutes, the Su- 
preme Court would apply the review standards 
of both former § 58-9.6 (now § 58-2-90) and 
former § 150A-51, where such standards could 
be construed as being consistent with each 
other. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Since the scope of review provided in Article 4 
of former Chapter 150A is_ substantially 
broader than that provided by former § 58-9.3 
(now § 58-2-75), the scope of judicial review 
applicable to a denial by the Commissioner of 
Insurance of a plan by a domestic insurance 
company to reorganize under a holding com- 
pany structure was that provided for in Article 
4. Occidental Life Ins. Co. v. Ingram, 34 N.C. 
App. 619, 240 S.E.2d 460 (1977). 

Along with Former §§ 58-9 Through 
58-27 (Now §§ 58-2-40 Through 58-2-200) 
Insofar as Compatible. — While former 
Chapter 150A controls judicial review of insur- 
ance ratemaking procedures, the review provi- 
sions of former §§ 58-9 through 58-27 (now 
§§ 58-2-40 through 58-2-200) should also apply 
insofar as those provisions are compatible with 
the act. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 460, 269 
S.E.2d 538 (1980). 

Application of Review Standards in This 
Section and § 58-2-75. — Although § 58-2-75 
and this section are comparable, this section is 
the controlling judicial review statute; however, 
to the extent that § 58-2-75 added to and was 
consistent with the judicial review function of 
this section, the court would apply the review 
standards articulated in both statutes. North 
Carolina Reinsurance Facility v. Long, 98 N.C. 
App. 41, 390 S.E.2d 176 (1990). 

When De Novo Review Permissible. — 
When the issue on appeal is whether a state 
agency erred in interpreting a statutory term, 
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an appellate court may freely substitute its 
judgment for that of the agency and employ de 
novo review. Brooks v. Rebarco, Inc., 91 N.C. 
App. 459, 372 S.E.2d 342 (1988). 

Although the interpretation of a statute by 
an agency created to administer that statute is 
traditionally accorded some deference by appel- 
late courts, those interpretations are not bind- 
ing. Bashford v. North Carolina Licensing Bd., 
107 N.C. App. 462, 420 S.E.2d 466 (1992). 

When a petitioner alleges that an agency 
violated his constitutional rights, the Supreme 
Court will undertake de novo review. Meads v. 
North Carolina Dep’t of Agric., 349 N.C. 656, 
509 S.E.2d 165 (1998). 

Because appellees alleged in their petition 
for judicial review that appellants erroneously 
construed State and federal law regarding the 
relation between Medicare and Medicaid, the 
court would review the matter de novo and was 
free to substitute its judgment for that of the 
administrative agency. Duke Univ. Medical Ctr. 
v. Bruton, 134 N.C. App. 39, 516 S.E.2d 633 
(1999). 

This section, as recodified in 1985, and 
prior to its amendment in 1987, did not 
require the reviewing court to set out its 
reasons for reversal or modification, unlike 
under former § 150A-51, which required the 
reviewing court to set out written reasons only 
when reversing or modifying an agency deci- 
sion. Shepherd v. Consolidated Judicial Retire- 
ment Sys., 89 N.C. App. 560, 366 S.E.2d 604 
(1988). 

Appellate Court Review Not Limited to 
Superior Court’s Findings and Conclu- 
sions. — Appellate court’s review is limited to 
assignments of error to the superior court’s 
order, but is not required to accord any partic- 
ular deference to the superior court’s findings 
and conclusions concerning the Commission’s 
actions. Watson v. North Carolina Real Estate 
Comm'n, 87 N.C. App. 637, 362 S.E.2d 294 
(1987), cert. denied, 321 N.C. 746, 365 S.E.2d 
296 (1988). 

Court of Appeals merely determines 
whether an administrative decision has a 
rational basis in the evidence. North Caro- 
lina Dep’t of Cor. v. Hodge, 99 N.C. App. 602, 
394 S.E.2d 285 (1990). 

Reasons for Not Adopting Recommenda- 
tions. — Subsection (a) did not entitle peti- 
tioner to a review of whether the specific rea- 
sons the State Personnel Commission did not 
adopt the recommended decision were correct; 
only that they be stated. Oates v. North Caro- 
lina Dep’t of Cor., 114 N.C. App. 597, 442 S.E.2d 
542 (1994). 

Review by Court of Appeals. — Court of 
Appeal’s review of trial court’s consideration of 
final agency decision is to determine whether 
trial court failed to properly apply review stan- 
dard articulated in this section. Review is fur- 
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ther limited to exceptions and assignments of 
error set forth to order of superior court. Walker 
v. North Carolina Dep’t of Human Resources, 
100 N.C. App. 498, 397 S.E.2d 350 (1990), cert. 
denied, 328 N.C. 98, 402 S.E.2d 430 (1991). 

Generally, review by Court of Appeals is 
limited by properly presented assignments of 
error and exceptions. North Carolina Dep’t of 
Cor. v. Hodge, 99 N.C. App. 602, 394 S.E.2d 285 
(1990): 

The scope of review applied by an appellate 
court when reviewing a decision of a lower 
court is the same as in other civil cases. Thus, 
the appellate court’s review is limited to deter- 
mining whether the superior court committed 
any errors of law. Crowell Constructors, Inc. v. 
North Carolina Dep’t of Env’t, Health & Natu- 
ral Resources, 107 N.C. App. 716, 421 S.E.2d 
612 (1992), cert. denied, 333 N.C. 343, 426 
S.E.2d 704 (1993). 

The standard of review for an appellate court 
upon an appeal from an order of the superior 
court affirming or reversing an administrative 
agency decision is the same standard of review 
as that employed by the superior court. Dorsey 
v. UNC-Wilmington, 122 N.C. App. 58, 468 
S.E.2d 557 (1996). 

Standards of Review Contrasted. — 
Proper standard to be applied on appeal de- 
pends on the issues presented. If it is alleged 
that the agency’s decision was based on an 
error of law, then de novo review is required. 
Review of whether an agency decision is sup- 
ported by evidence, or is arbitrary or capricious, 
requires the court to employ the whole record 
test. Walker v. North Carolina Dep’t of Human 
Resources, 100 N.C. App. 498, 397 S.E.2d 350 
(1990), cert. denied, 328 N.C. 98, 402 S.E.2d 
430 (1991). 

Inadequate Notice. — Agency decision dis- 
missing a state employee was reversed where 
the reviewing court found that notice given to 
the employee did not provide her with adequate 
notice of the reasons for her dismissal. Owen v. 
UNC-G Physical Plant, 121 N.C. App. 682, 468 
S.E.2d 813 (1996), discretionary review improv- 
idently allowed, 344 N.C. 73, 477 S.E.2d 33 
(1996). 

Procedural safeguards within § 126-35(a) 
serve as a prophylactic protection against sum- 
mary dismissal of state employees based on 
inadequate notice. Owen v. UNC-G Physical 
Plant, 121 N.C. App. 682, 468 S.E.2d 813 
(1996), discretionary review improvidently al- 
lowed, 344 N.C. 73, 477 S.E.2d 33 (1996). 

The statute does not require a point-by- 
point refutation of the Administrative Law 
Judge’s findings and conclusions. Webb v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, Coastal Resources Comm’n, 102 N.C. 
App. 767, 404 S.E.2d 29 (1991). 

Where the commission’s findings dis- 
cussed the flawed premises of the recom- 
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mended decision of the Administrative Law 
Judge, those findings were adequate, quite spe- 
cific indeed, and went to the heart of the case. 
Webb v. North Carolina Dep’t of Env’t, Health 
& Natural Resources, Coastal Resources 
Comm’n, 102 N.C. App. 767, 404 S.E.2d 29 
(1991). 

Remand Required for Insufficiency of 
Findings Under Former § 150A-36. — 
Where, on review of an order of a state commis- 
sion permitting petitioner savings and loan 
association to open a branch office, the trial 
court determined that the commission’s find- 
ings were insufficient in that they lacked the 
specificity required by former § 150A-36, the 
trial court should never have reached the ques- 
tion of whether reversal under subdivision (5) 
of former § 150A-51 was appropriate, as re- 
mand for further findings was essential upon 
concluding that the findings of record presented 
an inadequate basis for review. Under no appli- 
cable theory of law would it be appropriate for 
the trial court to reverse the commission and 
substitute its judgment for the commission’s. 
Community Sav. & Loan Ass’n v. North Caro- 
lina Sav. & Loan Comm'n, 43 N.C. App. 493, 
259 S.E.2d 373 (1979). 

Findings of Fact Binding Where Respon- 
dent Failed to Object. — Respondent did not 
object to adopted findings of fact at superior 
court level. Findings of fact were binding, 
therefore, at that appellate level, and binding 
for purposes of review by the Court of Appeals. 
Walker v. North Carolina Dep’t of Human Re- 
sources, 100 N.C. App. 498, 397 S.E.2d 350 
(1990), cert. denied, 328 N.C. 98, 402 S.E.2d 
430 (1991). 

Review of Decisions of Boards of Educa- 
tion. — The appropriate standard of judicial 
review for reviewing administrative decisions 
of boards of education is set forth in former 
§ 150A-51. Faulkner v. New Bern-Craven 
County Bd. of Educ., 65 N.C. App. 483, 309 
S.E.2d 548 (1983), rev’d on other grounds, 311 
N.C. 42, 316 S.E.2d 281 (1984). 

Applicable standard of judicial review 
for an appeal of a school board decision is 
set forth in former § 150A-51. Goodwin v. 
Goldsboro City Bd. of Educ., 67 N.C. App. 243, 
312 S.E.2d 892, cert. denied, 311 N.C. 304, 317 
S.E.2d 680 (1984). 

The standards for judicial review set forth in 
former § 150A-51 are applicable to appeals 
from school boards to the courts, since no other 
statute provides guidance for judicial review of 
school board decisions and in the interest of 
uniformity in reviewing administrative board 
decisions. Faulkner v. New Bern-Craven 
County Bd. of Educ., 311 N.C. 42, 316 S.E.2d 
281 (1984). 

While § 150B-2(1) expressly excepts local 
boards of education from the coverage of the 
Administrative Procedure Act, nonetheless the 
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standards for judicial review set forth in this 
section apply to appeals from school boards. 
Evers v. Pender County Bd. of Educ., 104 N.C. 
App. 1, 407 S.E.2d 879 (1991), aff’d, 331 N.C. 
380, 416 S.E.2d 3 (1992). 

Appeal to Superior Court. — A teacher 
who is denied a promotion under the career 
ladder program may appeal to the superior 
court after exhausting his administrative rem- 
edies by appealing to the local board of educa- 
tion. Warren v. New Hanover County Bd. of 
Educ., 104 N.C. App. 522; 410° S.E.2d~232 
(1991). 

As to review of teacher dismissal pro- 
ceedings under former § 150A-51 and 
former § 115-142, see Thompson v. Wake 
County Bd. of Educ., 292 N.C. 406, 233 S.E.2d 
538 (1977). 

Review of a decision by Commission of 
Motor Vehicles is governed by former § 150A- 
51. GMC v. Kinlaw, 78 N.C. App. 521, 338 
S.E.2d 114 (1985). 

Basis for Review of Personnel Commis- 
sion Decision. — While respondent’s and pe- 
titioner’s motions for summary judgment in 
superior court on review of State Personnel 
Commission’s decision were procedurally incor- 
rect, the trial court’s order allowing respon- 
dent’s motion for summary judgment was tan- 
tamount to affirming the full Commission’s 
ruling, and sufficiently set forth a reviewable 
basis for affirming such ruling. Parks v. Depart- 
ment of Human Resources, 79 N.C. App. 125, 
338 S.E.2d 826, cert. denied, 316 N.C. 553, 344 
S.E.2d 8, 345 S.E.2d 383 (1986). 

Review of Award of Industrial Commis- 
sion. — In passing upon an appeal from an 
award of the Industrial Commission, the re- 
viewing court is limited in its inquiry to two 
questions of law, namely: (1) Whether or not 
there was any competent evidence before the 
Commission to support its findings of fact; and 
(2) Whether or not the findings of fact of the 
Commission justified its legal conclusions and 
decision. Waggoner v. North Carolina Bd. of 
Alcoholic Control, 7 N.C. App. 692, 173 S.E.2d 
548 (1970). 

Cancellation of Truck Driver School Li- 
cense. — Superior court had jurisdiction pur- 
suant to this section to review order cancelling 
petitioner’s truck driver school license, even 
though petitioner waived its right to an 
evidentiary hearing. Charlotte Truck Driver 
Training School, Inc. v. North Carolina DMV, 95 
N.C. App. 209, 381 S.E.2d 861 (1989). 

Rescission of Coastal Area Management 
Act Development Permit. — Trial court’s 
rescission of Coastal Area Management Act 
Development permit was affirmed where there 
were a variety of ecological concerns, potential 
environmental damage, and interference with 
public access to and use of the affected waters, 
and the whole record showed that the only 
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basis for issuing the permit was that it would 
make the public waters adjacent to the permit- 
tee’s condominium project more convenient for 
the permittee’s use. Ballance v. North Carolina 
Coastal Resources Comm’n, 108 N.C. App. 288, 
423 S.E.2d 815 (1992), petition for reconsider- 
ation dismissed, 333 N.C. 789, 431 S.E.2d 21 
(1993). 

Determining Unnecessary Hardship 
from Coastal Area Management Act. — To 
determine whether a parcel of property suffers 
from unnecessary hardship due to strict appli- 
cation of the Coastal Area Management Act, the 
Coastal Resources Commission must make 
findings of fact and conclusions of law as to the 
impact of the Act on the landowner’s ability to 
make reasonable use of his property. Williams 
v. North Carolina Dep’t of Envt & Natural 
Resources, 144 N.C. App. 479, 548 S.E.2d 793 
(2001). 

Superior court is without power to or- 
der the North Carolina Board of Alcoholic 
Control to issue a permit to petitioners, but 
can order the Board to exercise its discretion in 
accordance with law. Waggoner v. North Caro- 
lina Bd. of Alcoholic Control, 7 N.C. App. 692, 
173 S.E.2d 548 (1970). 

Evidence held incompetent to sustain a 
finding of the State Board of Alcoholic 
Control that a licensee sold beer to a minor or 
failed to give his licensed premises proper su- 
pervision. Thomas v. State Bd. of Alcoholic 
Control, 258 N.C. 513, 128 S.E.2d 884 (1963). 

Safety training violation by contractor 
was considered “serious” where the evi- 
dence showed that (1) the lack of proper train- 
ing created the possibility of an accident, and 
(2) if an accident did occur, there was a substan- 
tial probability of death or serious physical 
harm. Associated Mechanical Contractors v. 
Payne, 342 N.C. 825, 467 S.E.2d 398 (1996). 

Statement of Reasons for Reversing De- 
cision Held Adequate. — Statement of supe- 
rior court judge in reversing Hearing Aid Deal- 
ers and Fitters Board’s conclusions that the 
facts found by the agency failed “to support its 
conclusion of law that the petitioner was 
grossly incompetent within the purview of 
§ 93D-13(a)(2)” constituted a succinct and ad- 
equate statement of its reasons for reversing 
the agency’s decision. Faulkner v. North Caro- 
lina State Hearing Aid Dealers & Fitters Bd., 
38 N.C. App. 222, 247 S.E.2d 668 (1978). 

Evidence Supported Conclusion State 
Funds Had Been Misused. — Where peti- 
tioner had charged a number of personal calls 
to the State Telephone Network credit card he 
had been issued, there was substantial evi- 
dence before the commission to support its 
conclusion that petitioner had willfully and 
repeatedly misused state funds. White v. North 
Carolina Dep’t of Envtl., Health, & Natural 
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Resources, 117 N.C. App. 545, 451 S.E.2d 376 
(1995). 

Error of Law. — An error of law, as that 
term is used in subdivision (b)(4), exists if a 
conclusion of law entered by the administrative 
agency is not supported by the findings of fact 
entered by the agency or if the conclusion of law 
does not support the decision of the agency. 
Brooks v. Ansco & Assocs., 114 N.C. App. 711, 
443 S.E.2d 89 (1994). 

The standard of review to be applied by 
the reviewing court depends on the issues 
presented on appeal. Homoly v. North Caro- 
lina State Bd. of Dental Exmrs., 125 N.C. App. 
127; 479'S.E.2d 2151997). 

Offers of Proof Properly Considered. — 
Commission properly considered offers of proof 
included in the record since offers of proof are 
part of the official record under § 150B-37(a)(2) 
and not “new evidence” violative of subsection 
(a) of this section. Everhart & Assocs. v. Depart- 
ment of Env’t, Health & Natural Resources, 
127 N.C. App. 693, 493 S.E.2d 66 (1997), cert. 
denied, 347 N.C. 575, 502 S.E.2d 590 (1998). 

Applied in Johnson v. Division of Social 
Servs., 89 N.C. App. 481, 366 S.E.2d 538 (1988); 
Meyers v. Department of Human Resources, 92 
N.C. App. 193, 374 S.E.2d 280 (1988); Wilson v. 
State Residence Comm., 92 N.C. App. 355, 374 
S.E.2d 415 (1988); Uicker v. North Carolina 
State Bd. of Dental Exmrs., 938 N.C. 295, 378 
S.E.2d 45 (1989); Cameron v. North Carolina 
State Bd. of Dental Exmrs., 95 N.C. App. 332, 
382 S.E.2d 864 (1989); Boston v. North Carolina 
Private Protective Servs. Bd., 96 N.C. App. 204, 
385 S.E.2d 148 (1989); Cowan v. North Carolina 
Private Protective Servs. Bd., 98 N.C. App. 498, 
391 S.E.2d 217 (1990); Gadson v. North Caro- 
lina Mem. Hosp., 99 N.C. App. 169, 392 S.E.2d 
618 (1990); Huntington Manor v. North Caro- 
lina Dep’t of Human Resources, 99 N.C. App. 
52, 393 S.E.2d 104 (1990); Evans v. North 
Carolina Dep’t of Crime Control & Pub. Safety, 
101 N.C. App. 108, 398 S.E.2d 880 (1990); 
McKoy v. Department of Human Resources, 
101 N.C. App. 356, 399)'S.b.2d°382 (1991); 
Jarrett v. North Carolina Dep’t of Cultural 
Resources, 101 N.C. App. 475, 400 S.E.2d 66 
(1991); Brooks v. Austin Berryhill Fabricators, 
Inc., 102 N.C. App. 212, 401 S.E.2d 795 (1991); 
Cramer Mt. Country Club & Properties, Inc. v. 
North Carolina Dep’t of Natural Resources & 
Community Dev., Div. of Land Resources, 102 
N.C. App. 236, 401 S.E.2d 851 (1991); GMC v. 
Carolina Truck & Body Co., 102 N.C. App. 349, 
402 S.E.2d 139 (1991); North Carolina DOT v. 
Davenport, 102 N.C. App. 476, 402 S.E.2d 477 
(1991); Ford v. North Carolina Dep’t of Env’t, 
Health, & Natural Resources, 107 N.C. App. 
192, 419 S.E.2d 204 (1992); Teague v. Western 
Carolina Univ., 108 N.C. App. 689, 424 S.E.2d 
684 (1993); In re E.I. DuPont de Nemours & 
Co., 109 N.C. App. 435, 428 S.E.2d 195 (1993); 
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Ellis v. North Carolina Crime Victims Comp. 
Comm'n, 111 N.C. App. 157, 482 S.E.2d 160 
(1993); Chesapeake Microfilm, Inc. v. North 
Carolina Dep’t of Env’t, Health & Natural Re- 
sources, 111 N.C. App. 737, 434 S.E.2d 218 
(1993), appeal dismissed, cert. denied, 335 N.C. 
768, 442 S.E.2d 511, aff’d per curiam, 337 N.C. 
797, 448 S.E.2d 514 (1994); King v. North 
Carolina Envtl. Mgt. Comm’n, 112 N.C. App. 
813, 486 S.E.2d 865 (1993); Fain v. State Resi- 
dence Comm., 117 N.C. App. 541, 451 S.E.2d 
663 (1995); Williams v. North Carolina Dep’t of 
Economic & Community Dev., 119 N.C. App. 
535, 458 S.E.2d 750 (1995); In re Ramseur, 120 
N.C. App. 521, 463 S.E.2d 254 (1995); Walker v. 
Board of Trustees, 348 N.C. 63, 499 S.E.2d 429 
(1998); Wright v. Blue Ridge Area Auth., 134 
N.C. App. 668, 518 S.E.2d 772 (1999), cert. 
denied, 351 N.C. 122, 541 S.E.2d 472 (1999); 
Burke Health Investors, L.L.C. v. North Caro- 
lina Dep’t of Human Resources, 135 N.C. App. 
568, 522 S.E.2d 96 (1999); Johnston Health 
Care Ctr., L.L.C. v. North Carolina Dep't of 
Human Res., 136 N.C. App. 307, 524 S.E.2d 352 
(2000); Christenbury Surgery Ctr. v. North 
Carolina Health & Human Servs., 138 N.C. 
App. 309, 531 S.E.2d 219 (2000); Living Cen- 
ters-Southeast, Inc. v. North Carolina Health & 
Human Servs., 1388 N.C. App. 572, 532 S.E.2d 
192 (2000). 

Quoted in North Buncombe Ass’n of Con- 
cerned Citizens v. Rhodes, 100 N.C. App. 24, 
394 S.E.2d 462 (1990), appeal dismissed, 327 
N.C. 484, 397 S.E.2d 215 (1990); Cafiero v. 
North Carolina Bd. of Nursing, 102 N.C. App. 
610, 403 S.E.2d 582 (1991); Harding v. North 
Carolina Dep’t of Cor., 106 N.C. App. 350, 416 
S.E.2d 587 (1992); Best v. North Carolina State 
Bd. of Dental Exmrs., 108 N.C. App. 158, 423 
S.E.2d 330 (1992); Professional Food Servs. 
Mgt., Inc. v. North Carolina Dep’t of Admin., 
109 N.C. App. 265, 426 S.E.2d 447 (1993); Clay 
v. Employment Sec. Comm’n, 111 N.C. App. 
599, 432 S.E.2d 873 (1993); In re McCrary, 112 
N.C. App. 161, 485 S.E.2d 359 (1993); Beaufort 
County Schs. v. Roach, 114 N.C. App. 330, 443 
S.E.2d 339, cert. denied, 336 N.C. 602, 447 
S.E.2d 384, 513 U.S. 989, 115 S. Ct. 486, 130 L. 
Ed. 2d 398 (1994); Eury v. North Carolina Emp. 
Sec. Comm’n, 115 N.C. App. 590, 446 S.E.2d 
383, cert. denied, 338 N.C. 309, 451 S.E.2d 635 
(1994); White v. North Carolina Dep’t of Cor., 
117°.N,C. App. 521, 451 S,E.2d 876 (1995); 
Gainey v. North Carolina Dep’t of Justice, 121 
N.C. App. 253, 465 S.E.2d 36 (1996); Presbyte- 
rian-Orthopaedic Hosp. v. North Carolina Dep’t 
of Human Resources, 122 N.C. App. 529, 470 
S.E.2d 831 (1996); Beneficial N.C., Inc. v. State 
ex rel. N.C. State Banking Comm'n, 126 N.C. 
App. 117, 484 S.E.2d 808 (1997); Dialysis Care 
of N.C., LLC v. Department of Health & Human 
Servs., 137 N.C. App. 638, 529 S.E.2d 257 
(2000), saff’d; 353 N.C, 258,538 $.E/2d 566 
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(2000); Williams v. North Carolina Dep’t of 
Env’t & Natural Resources, 144 N.C. App. 479, 
548 S.E.2d 793 (2001). 

Stated in Conservation Council v. Haste, 102 
N.C. App. 411, 402 S.E.2d 447 (1991); Pamlico 
Tar River Found., Inc. v. Coastal Resources 
Comm'n, 103 N.C. App. 24, 404 S.E.2d 167 
(1991); In re Cobb, 102 N.C. App. 466, 402 
S.E.2d 475; Correll v. Division of Social Servs., 
103 N.C. App. 562, 406 S.E.2d 633 (1991); 
Urback v. East Carolina Univ., 105 N.C. App. 
605, 414 S.E.2d 100 (1992); Vass v. Board of 
Trustees, 108 N.C. App. 251, 423 S.E.2d 796 
(1992); Air-A-Plane Corp. v. North Carolina 
Dep't of Env’t, 118 N.C. App. 118, 454 S.E.2d 
297 (1995); In re Ramseur, 139 N.C. App. 442, 
533 S.E.2d 295 (2000). 

Cited in Charter Pines Hosp. v. North Caro- 
lina Dep’t of Human Resources, 83 N.C. App. 
161, 349 S.E.2d 639 (1986); Harris v. Flaherty, 
90 N.C. App. 110, 367 S.E.2d 364 (1988); In re 
Medical Ctr., 91 N.C. App. 107, 370 S.E.2d 597 
(1988); In re Appeal from Civil Penalty As- 
sessed for Violations of Sedimentation Pollu- 
tion Control Act, 324 N.C. 373, 379 S.E.2d 30 
(1989); Brooks v. Dover Elevator Co., 94 N.C. 
App. 139, 379 S.E.2d 707 (1989); Taborn v. 
Hammonds, 324 N.C. 546, 380 S.E.2d 513 
(1989); In re Coastal Resources Comm’n, 96 
N.C. App. 502, 386 S.E.2d 92 (1989); White v. 
North Carolina State Bd. of Exmrs. of Practic- 
ing Psychologists, 97 N.C. App. 144, 388 S.E.2d 
148 (1990); Gummels v. North Carolina Dep’t of 
Human Resources, 97 N.C. App. 245, 388 
S.E.2d 223 (1990); Burke County Bd. of Educ. v. 
Denton, 895 F.2d 973 (4th Cir. 1990); Tay v. 
Flaherty, 100 N.C. App. 51, 394 S.E.2d 217 
(1990); Woodlief v. North Carolina State Bd. of 
Dental Exmrs., 104 N.C. App. 52, 407 S.E.2d 
596 (1991); In re Freeman, 109 N.C. App. 100, 
426 S.E.2d 100 (1993); Brooks v. BCF Piping, 
Inc., 109 N.C. App. 26, 426 S.E.2d 282 (1993); 
In re Huang, 110 N.C. App. 683, 481 S.E.2d 541 
(1993); McCollough v. North Carolina State Bd. 
of Dental Exmrs., 111 N.C. App. 186, 481 S.E.2d 
816 (1993); Davis v. North Carolina Dep’t of 
Human Resources, 110 N.C. App. 730, 432 
S.E.2d 132 (1993); Harding v. North Carolina 
Dep't of Cor., 334 N.C. 414, 4382 S.E.2d 298 
(1993); Cauthen v. North Carolina Dep’t of 
Human Resources, 112 N.C. App. 238, 435 
S.E.2d 81 (1993); Davenport v. North Carolina 
DOT, 3 F.3d 89 (4th Cir. 1993); Amanini v. N.C. 
Dep't of Human Resources, 114 N.C. App. 668, 
443 S.E.2d 114 (1994); Elliot ex rel. Casstevens 
v. Department of Human Resources, 115 N.C. 
App. 6138, 446 S.E.2d 809, aff'd, 341 N.C. 191, 
459 S.E.2d 273 (1995); Laurel Wood of 
Henderson, Inc. v. North Carolina Dep’t of 
Human Resources, 117 N.C. App. 601, 452 
S.E.2d 334 (1995); Ritter v. Department of 
Human Resources, 118 N.C. App. 564, 455 
S.E.2d 901 (1995); Rusher v. Tomlinson, 119 
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N.C. App. 458, 459 S.E.2d 285 (1995), aff'd, 343 
N.C. 119, 468 S.E.2d 57 (1996); North Carolina 
Dep’t of Cors. v. Myers, 120 N.C. App. 487, 462 
S.E.2d 824 (1995); Cates v. North Carolina 
Dep't of Justice, 121 N.C. App. 248, 465 S.E.2d 
64 (1996), modified and aff’d, 346 N.C. 781, 487 
S.E.2d 723 (1997); Cape Fear Mem. Hosp. v. 
North Carolina Dep’t of Human Resources, 121 
N.C. App. 492, 466 S.E.2d 299 (1996); Fuqua v. 
Rockingham County Bd. of Social Servs., 125 
N.C. App. 66, 479 S.E.2d 273 (1996); Yates 
Constr. Co. v. Commissioner of Labor, 126 N.C. 
App. 147, 484 S.E.2d 430 (1997); Bellsouth 
Telecommunications, Inc. v. North Carolina 
Dep't of Revenue, 126 N.C. App. 409, 485 
S.E.2d 333 (1997); McHugh v. North Carolina 
Dep't of Envtl., Health & Natural Resources, 
126 N.C. App. 469, 485 S.E.2d 861 (1997); 
Elliott v. North Carolina Psychology Bd., 126 
N.C. App. 458, 485 S.E.2d 882 (1997), rev'd on 
other grounds, 348 N.C. 230, 498 S.E.2d 616 
(1998); Andrews v. Crump, 984 F. Supp. 393 
(W.D.N.C. 1996); McHugh v. North Carolina 
Dep't of Envtl., Health & Natural Resources, 
126 N.C. App. 469, 485 S.E.2d 861 (1997); 
Norman v. Cameron, 127 N.C. App. 44, 488 
S.E.2d 297 (1997), cert. denied, 347 N.C. 398, 
494 8.E.2d 416 (1997); Dew v. State ex rel. N.C. 
DMV, 127 N.C. App. 309, 488 S.E.2d 836 (1997); 
Elliott v. North Carolina Psychology Bd., 348 
N.C. 280, 498 S.E.2d 616 (1998); Britt v. North 
Carolina Sheriffs’ Educ. & Training Stds. 
Comm’n, 348 N.C. 578, 501 S.E.2d 75 (1998); 
Hubbard v. State Constr. Office, 130 N.C. App. 
254, 502 S.E.2d 652 (1998), cert. denied, 349 
N.C. 230, 515 S.E.2d 704 (1998), cert. denied, 
349 N.C. 358, — S.E.2d — (1998); Darryl Burke 
Chevrolet, Inc. v. Aikens, 131 N.C. App. 31, 505 
S.E.2d 581: (1998), aff'd, 350 N.C. 83; 511 
S.E.2d 639 (1999); D.G. Matthews & Son v. 
State ex rel. McDevitt, 131 N.C. App. 520, 508 
S.E.2d 331 (1998); North Carolina State Bar v. 
Barrett, 182. N.C. App. 110, 511 S.E.2d 15 
(1999); Avant v. Sandhills Ctr. for Mental 
Health, Dev. Disabilities & Substance Abuse 
Servs., 132 N.C. App. 542, 513 S.E.2d 79 (1999); 
Wallace v. Board of Trustees, — N.C. App. —, 
550 S.E.2d 552, 2001 N.C. App. LEXIS 650 
(2001). 


II. EXCEEDING STATUTORY 
AUTHORITY OR 
JURISDICTION. 


Prohibitions in Former § 150A-51(2) and 
(3) Distinguished. — The prohibition against 
agency action “in excess of statutory authority” 
in former § 58-9.6(b)(2) (now § 58-2-90(b)(2)) 
and subdivision (2) of former § 150A-51 refers 
to the general authority of an administrative 
agency properly to discharge its statutorily 
assigned responsibilities, while the prohibition 
against agency action “made upon unlawful 
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procedure” in former § 58-9.6(b)(3) (now § 58- 
2-90(b)(3)) and subdivision (3) of former 
§ 150A-51 refers to the procedures employed 
by the agency in discharging its statutorily 
authorized acts. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Order Not In Excess of Statutory Pow- 
ers. — An order of the Commissioner of Insur- 
ance that data submitted in a ratemaking case 
be audited was not in excess of his statutory 
powers as contemplated by former § 58- 
9.6(b)(2) (now § 58-2-90(b)(2)) or subdivision 
(2) of former § 150A-51. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547, rehearing denied, 301 
N.C. 107, 273 S.E.2d 300 (1980). 

Assessment Based upon Penalty Factors 
Reasonably Related to Act’s Enforcement. 
— Department’s assessment was not based 
upon the secretary’s “absolute” discretion, but 
instead upon numerous penalty factors reason- 
ably related to the act’s administration and 
enforcement, which resulted in a fair and rea- 
soned penalty assessment. In re Appeal from 
Civil Penalty Assessed for Violations of Sedi- 
mentation Pollution Control Act, 92 N.C. App. 
1, 373 S.E.2d 572 (1988), rev'd on other 
grounds, 324 N.C. 373, 379 S.E.2d 30 (1989). 

Exceeding Authority Did Not Prejudice 
Competitor. — While the Department of 
Health and Human Services technically ex- 
ceeded its authority and jurisdiction and com- 
mitted errors of law by awarding a certificate of 
need to establish a new dialysis center on the 
basis of an application that was never shown to 
be conforming to all applicable criteria, its 
actions did not prejudice the applicant’s com- 
petitor because the alleged mistakes and omis- 
sions, made under a settlement agreement, 
were corrected by final agency decision. Bio- 
Medical Applications of N.C., Inc. v. North 
Carolina Dep’t of Human Resources, 136 N.C. 
App. 103, 523 S.E.2d 677 (1999). 


Til. UNLAWFUL PROCEDURE. 


Attempt to Establish Rule Violated 
Former § 150A-51(3). — Attempt by Commis- 
sioner of Insurance to establish a rule requiring 
audited data in an insurance ratemaking hear- 
ing was “made upon unlawful procedure” as 
contemplated by former § 58-9.6(b) (3) (now 
§ 58-2-90(b)(3)) and subdivision (3) of former 
§ 150A-51, where the Commissioner sought to 
establish the rule on an ad hoc adjudication 
basis rather than following normal North Caro- 
lina Administrative Procedure Act rulemaking 
requirements, since the process of rulemaking 
would have presented no danger that its use 
would frustrate the effective accomplishment of 
the agency’s functions. State ex rel. Comm’r of 
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Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547, rehearing denied, 301 
N.C. 107, 273 S.E.2d 300 (1980). 

Verification Procedure Unsupported by 
Federal Regulations Violated Subdivision 
(b)(3). — Federal regulations govern verifica- 
tion of information concerning a food stamp 
recipient by a State agency. And thus where the 
verification procedure used by a county was 
unsupported by the federal regulations, it was 
in violation of subdivision (b)(3) of this section. 
Tay v. Flaherty, 90 N.C. App. 346, 368 S.E.2d 
403, cert. denied, 323 N.C. 370, 373 S.E.2d 556 
(1988). 


IV. “WHOLE RECORD” TEST. 


Whole Record Test Retained. — Although 
the 1985 amendment of former § 150A-51 de- 
leted the phrase “in view of the entire record as 
submitted,” the amendment maintained the 
whole record test for judicial review under the 
Administrative Procedure Act. In re K-mart 
Corp., 319 N.C. 378, 354 S.E.2d 468 (1987), 
decided prior to 1987 amendment which rein- 
serted the phrase “in view of the entire record 
as submitted”; Bashford v. North Carolina Li- 
censing Bd., 107 N.C. App. 462, 420 S.E.2d 466 
(1992). 

Function of “Whole Record” Test. — The 
“whole record” test is not a tool of judicial 
intrusion; instead, it merely gives a reviewing 
court the capability to determine whether an 
administrative decision has a rational basis in 
the evidence. North Carolina Dep’t of Cor. v. 
Gibson, 58 N.C. App. 241, 293 S.E.2d 664 
(1982), rev’d on other grounds, 308 N.C. 131, 
301 S.E.2d 78 (1983). 

“Whole Record” Test. — In reviewing an 
agency’s decision, the superior court applies the 
“whole record” test, which requires the exami- 
nation of all competent evidence to determine if 
the administrative agency’s decision is sup- 
ported by substantial evidence. Rector v. North 
Carolina Sheriffs’ Educ. & Training Stds. 
Comm'n, 103 N.C. App. 527, 406 S.E.2d 613 
(1991). 

The whole record test is applied when deter- 
mining whether a decision is arbitrary and 
capricious. Rector v. North Carolina Sheriffs’ 
Educ. & Training Stds. Comm’n, 103 N.C. App. 
527, 406 S.E.2d 613 (1991). 

The applicable scope of review is the “whole 
record” test. When the test is applied, the 
reviewing court is required to take into account 
all of the evidence, including that which sup- 
ports the findings and contradictory evidence. 
Crowell Constructors, Inc. v. North Carolina 
Dep't of Env’t, Health & Natural Resources, 
107 N.C. App. 716, 421 S.E.2d 612 (1992), cert. 
denied, 333 N.C. 343, 426 S.E.2d 704 (1993). 

“Whole Record” Test Inappropriate — 
The trial court erred in applying the “Whole 
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Record” test where the appellant/ex-police of- 
ficer alleged that the appellee/civil service 
board incorrectly applied the law in terminat- 
ing his employment. The trial court was re- 
quired to review that decision “de novo.” Jordan 
v. Charlotte Civil Serv. Bd., 187 N.C. App. 575, 
528 $8.E.2d 927 (2000). 

“Substantial Evidence” Defined. — Sub- 
stantial evidence is such relevant evidence as a 
reasonable mind might accept as adequate to 
support a conclusion. It is more than a scintilla 
or a permissible inference. Lackey v. North 
Carolina Dep’t of Human Resources, 306 N.C. 
231, 293 S.E.2d 171 (1982). 

Substantial evidence is that which a reason- 
able mind would regard as adequately support- 
ing a particular conclusion. Walker v. North 
Carolina Dep’t of Human Resources, 100 N.C. 
App. 498, 397 S.E.2d 350 (1990), cert. denied, 
328 N.C. 98, 402 S.E.2d 430 (1991). 

Standard of judicial review set forth in 
former § 150A-51(5) is known as the 
“whole record” test and must be distin- 
guished from both de novo review and the “any 
competent evidence” standard of review. Th- 
ompson v. Wake County Bd. of Educ., 292 N.C. 
406, 233 S.E.2d 538 (1977); North CarolinaA & 
T Univ. v. Kimber, 49 N.C. App. 46, 270 S.E.2d 
492 (1980); Overton v. Goldsboro City Bd. of 
Educ., 51 N.C. App. 303, 276 S.E.2d 458, aff'd, 
304 N.C. 312, 283 S.E.2d 495 (1981); Dailey v. 
North Carolina State Bd. of Dental Exmrs., 60 
N.C. App. 441, 299 S.E.2d 4738, rev’d on other 
grounds, 309 N.C. 710, 309 S.E.2d 219 (1983); 
Burrow v. Randolph County Bd. of Educ., 61 
N.C. App. 619, 301 S.E.2d 704 (1983); Faulkner 
v. New Bern-Craven County Bd. of Educ., 65 
N.C. App. 483, 309 S.E.2d 548 (1983), rev’d on 
other grounds, 311 N.C. 42, 316 S.E.2d 281 
(1984); Goodwin v. Goldsboro City Bd. of Educ., 
67 N.C. App. 248, 312 S.E.2d 892 (1984). 

As distinguished from the “any competent 
evidence” test and a de novo review, the “whole 
record” test “gives a reviewing court the capa- 
bility to determine whether an administrative 
decision has a rational basis in the evidence.” 
Bennett v. Hertford County Bd. of Educ., 69 
N.C. App. 615, 317 S.E.2d 912, cert. denied, 312 
N.C. 81, 321 S.E.2d 893 (1984). 

In reviewing an administrative decision to 
determine whether the decision is supported by 
substantial evidence, the appellate court must 
apply the “whole record” test. Leiphart v. North 
Carolina School of Arts, 80 N.C. App. 339, 342 
S.E.2d 914, cert. denied, 318 N.C. 507, 349 
S.E.2d 862 (1986), decided under former 
§ 150A-51. 

In determining whether reversal or modifica- 
tion of an administrative decision is appropri- 
ate under former § 150A-51(5), the test applied 
to the evidence must be the “whole record” test. 
Community Sav. & Loan Ass’n v. North Caro- 
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lina Sav. & Loan Comm’n, 43 N.C. App. 493, 
259 S.E.2d 373 (1979). 

Court Must Consider All Evidence. — 
The applicable scope of review of the decision of 
an administrative agency is the “whole record” 
test. In applying the whole record test, the 
court must consider all the evidence, including 
that which supports the findings and contradic- 
tory evidence. Mount Olive Home Health Care 
Agency, Inc. v. N.C. Dep’t of Human Resources, 
78 N.C. App. 224, 336 S.E.2d 625 (1985). 

The “whole record” test requires the court to 
take into account all the evidence, both that 
which supports the decision of the Commission 
and that which in fairness detracts from it. 
Leiphart v. North Carolina School of Arts, 80 
N.C. App. 339, 342 S.E.2d 914, cert. denied, 318 
N.C, 507, 349 S.E.2d 862 (1986). 

Court of Appeals review of an administrative 
agency’s decision is governed by the Adminis- 
trative Procedure Act, and court may reverse or 
modify the agency’s decision only if it violates 
one of five statutory grounds. Court will deter- 
mine if the agency’s findings, inferences, con- 
clusions, or decisions are affected by error of 
law or unsupported by substantial evidence 
admissible under §§ 150B-29(a), 150B-30, or 
150B-31 in view of the entire record as submit- 
ted. North Carolina Dep’t of Cor. v. Hodge, 99 
N.C. App. 602, 394 $.E.2d 285 (1990). 

And Must Examine the “Whole Record” 
to Determine If Substantial Evidence Sup- 
ports Agency’s Decision. — The reviewing 
court is required to examine all of the compe- 
tent evidence, pleadings, etc., which comprise 
the “whole record” to determine if there is 
substantial evidence in the record to support 
the administrative tribunal’s findings and con- 
clusions. Community Sav. & Loan Ass’n v. 
North Carolina Sav. & Loan Comm’n, 43 N.C. 
App. 493, 259 S.E.2d 373 (1979); Henderson v. 
North Carolina Dep’t of Human Resources, 91 
N.C. App. 527, 372 8.E.2d 887 (1988). 

To determine whether an agency’s findings 
are supported by substantial evidence, the re- 
viewing court applies the “whole record” test. 
Employment Sec. Comm’n v. Peace, 122 N.C. 
App. 313, 470 S.E.2d 63 (1996), review granted, 
345 N.C. 640, 483 8.E.2d 706 (1997). 

Including Contradictory and Conflict- 
ing Evidence. — The “whole record” rule set 
forth in former § 150A-51(5) requires the court, 
in determining the substantiality of evidence 
supporting the board’s decision, to take into 
account whatever in the record fairly detracts 
from the weight of the board’s evidence. Under 
the whole evidence rule, the court may not 
consider the evidence which in and of itself 
justifies the board’s result, without taking into 
account contradictory evidence or evidence 
from which conflicting inferences could be 
drawn. Thompson v. Wake County Bd. of Educ., 
292 N.C. 406, 233 S.E.2d 538 (1977); Chesnutt 
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v. Peters, 300 N.C. 359, 266 S.E.2d 623 (1980); 
McCormick v. Peters, 48 N.C. App. 365, 269 
S.E.2d 168 (1980); North Carolina A & T Univ. 
v. Kimber, 49 N.C. App. 46, 270 S.E.2d 492 
(1980); In re Land & Mineral Co., 49 N.C. App. 
608, 272 S.E.2d 878 (1980), cert. denied, 302 
N.C. 397, 279 S.E.2d 351 (1981); Overton v. 
Goldsboro City Bd. of Educ., 51 N.C. App. 308, 
276 S.E.2d 458, aff’d, 304 N.C. 312, 283 S.E.2d 
495 (1981); North Carolina Dep’t of Cor. v. 
Gibson, 58 N.C. App. 241, 2938 S.E.2d 664 
(1982); Faulkner v. New Bern-Craven County 
Bd. of Educ., 65 N.C. App. 483, 309 S.E.2d 548 
(1983), rev’d on other grounds, 311 N.C. 42, 316 
S.E.2d 281 (1984); Crump v. Board of Educ., 79 
N.C. App. 372, 339 S.E.2d 483, cert. denied, 317 
N.C. 333, 346 S.E.2d 137 (1986). 

Consideration of the sufficiency of the evi- 
dence to support a decision under the “whole 
record” test does not allow the Supreme Court 
to replace the agency’s judgment where there 
are two reasonably conflicting views. However, 
the Supreme Court is required to take into 
account the evidence supporting the agency’s 
decision as well as the evidence that detracts 
from the weight of that evidence and its deci- 
sion. In re Broad & Gales Creek Community 
Ass’n, 300 N.C. 267, 266 S.E.2d 645 (1980). 

The “whole record” test properly takes into 
account the specialized expertise of the staff of 
an administrative agency, and thus does not 
allow the reviewing court to substitute its own 
judgment for that of the agency. It does require, 
however, that the court take into account evi- 
dence in the record which fairly detracts from 
the weight of the evidence the agency relied 
upon to make its decision. High Rock Lake 
Ass’n v. North Carolina Envtl. Mgt. Comm’n, 51 
N.C. App. 275, 276 S.E.2d 472 (1981). 

And Testimony of All Witnesses. — Under 
the whole record test, judge reviewing an ad- 
ministrative decision must consider the com- 
plete testimony of all the witnesses. In re 
Environmental Mgt. Comm’n, 53 N.C. App. 
135, 280 S.E.2d 520 (1981). 

The reviewing court must take into account 
contradictory evidence or evidence from which 
conflicting inferences could be drawn and de- 
termine whether the administrative decision 
had a rational basis in the evidence. Henderson 
v. North Carolina Dep’t of Human Resources, 
91 N.C. App. 527, 372 S.E.2d 887 (1988). 

Judgment Held to Meet Requirements of 
Section. — Where the judgment recited that 
the court had reviewed the record and matters 
on file and had considered the oral arguments 
and relevant statutory provisions, and based on 
these considerations, the judge concluded that 
declaratory ruling was not erroneous as a mat- 
ter of law and was due to be affirmed, the 
judgment met all the requirements of this sec- 
tion and was clearly sufficient as a matter of 
law. Shepherd v. Consolidated Judicial Retire- 
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ment Sys., 89 N.C. App. 560, 366 S.E.2d 604 
(1988). 

The trial court applied the “whole record 
test,” the correct standard of review, to deter- 
mine the sufficiency of the evidence, thus, no 
further findings were necessary where the 
court determined that the Real Estate Commis- 
sion properly refused to license an applicant on 
the basis that he did not possess the requisite 
integrity because he had been convicted of 
soliciting a crime against nature. Hodgkins v. 
North Carolina Real Estate Comm’n, 130 N.C. 
App. 626, 504 S.E.2d 789 (1998). 

Insufficiency of an agency’s findings 
does not relieve trial court of responsibil- 
ity for considering all competent evidence 
in the whole record to determine whether sub- 
stantial evidence is present to support the 
commission’s conclusions. Community Sav. & 
Loan Ass’n v. North Carolina Sav. & Loan 
Comm’n, 43 N.C. App. 493, 259 S.E.2d 373 
(1979). 

Conflicting Evidence. — When evidence is 
conflicting, the standard for judicial review of 
administrative decisions is that of the “whole 
record” test. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980); Lackey v. North Caro- 
lina Dep’t of Human Resources, 306 N.C. 231, 
293 S.E.2d 171 (1982). 

The “whole record” test does not allow the 
reviewing court to replace the board’s judgment 
as between two reasonable conflicting views, 
even though the court could justifiably have 
reached a different result had the matter been 
before it de novo. Wilkie v. North Carolina 
Wildlife Resources Comm’n, 118 N.C. App. 475, 
455 S.E.2d 871 (1995). 

The whole record test is not a tool of 
judicial intrusion; instead it merely gives a 
reviewing court the capability to determine 
whether an administrative decision has a ratio- 
nal basis in the evidence. Thus, the task before 
the trial court is to consider all the evidence, 
both that which supports the decision of the 
board and that which detracts from it. Goodwin 
y. Goldsboro City Bd. of Educ., 67 N.C. App. 
243, 312 S.E.2d 892, cert. denied, 311 N.C. 304, 
317 S.E.2d 680 (1984). 

The “whole record” test is not a tool of judicial 
intrusion and the court is not permitted to 
replace the agency’s judgment with its own 
even though the court might rationally justify 
reaching a different conclusion. Floyd v. North 
Carolina Dep’t of Commerce, 99 N.C. App. 125, 
392 S.E.2d 660 (1990). 

The “whole record” standard of review 
is not intended to encourage “judicial du- 
plication” of administrative decision-mak- 
ing. Watson v. North Carolina Real Estate 
Comm’n, 87 N.C. App. 637, 362 S.E.2d 294 
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(1987), cert. denied, 321 N.C. 746, 365 S.E.2d 
296 (1988). 

Mathematically Inconsistent Testimony. 
— Commissioner’s derived figure for under- 
writing profit would not be based on “substan- 
tial evidence” if it relied on mathematically 
inconsistent testimony. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 96 N.C. 
App. 220, 385 S.E.2d 510 (1989). 

Court May Not Replace Agency’s Judg- 
ment with Its Own. — The “whole record” test 
set forth in subdivision (5) of former § 150A-51 
does not allow the reviewing court to replace 
the board’s judgment as between two reason- 
ably conflicting views, even though the court 
could justifiably have reached a different result 
had the matter been before it de novo. Thomp- 
son v. Wake County Bd. of Educ., 292 N.C. 406, 
233 S.E.2d 538 (1977); Chesnutt v. Peters, 300 
N.C. 359, 266 S.E.2d 623 (1980); North Caro- 
lina A & T Univ. v. Kimber, 49 N.C. App. 46, 270 
S.E.2d 492 (1980); Overton v. Goldsboro City 
Bd. of Educ., 51 N.C. App. 303, 276 S.E.2d 458, 
aff'd, 304 N.C. 312, 283 S.E.2d 495 (1981); 
Faulkner v. New Bern-Craven County Bd. of 
Educ., 65 N.C. App. 483, 309 S.E.2d 548 (1983), 
rev'd on other grounds, 311 N.C. 42, 316 S.E.2d 
281 (1984); Crump v. Board of Educ., 79 N.C. 
App. 372, 339 S.E.2d 483, cert. denied, 317 N.C. 
333, 346 S.E.2d 137 (1986). 

The “whole record” test is distinguishable 
from both de novo review and the “any compe- 
tent evidence” standard of review. Under the 
“whole record” test, the reviewing court cannot 
replace the board’s judgment between two rea- 
sonably conflicting views, even though the 
court could have reached a different conclusion 
had the matter been before it de novo. Boehm v. 
North Carolina Bd. of Podiatry Exmrs., 41 N.C. 
567, 255 S.E.2d 328, cert. denied, 298 N.C. 294, 
259 S.E.2d 298 (1979); North Carolina Dep’t of 
Cor. v. Gibson, 58 N.C. App. 241, 293 S.E.2d 664 
(1982), rev’d on other grounds, 308 N.C. 131, 
301 S.E.2d 78 (1983). 

The whole record test does not allow the 
reviewing court to replace the board’s judgment 
as between two reasonably conflicting views, 
even though the court could justifiably have 
reached a different result had the matter been 
heard before it de novo. Community Sav. & 
Loan Ass’n v. North Carolina Sav. & Loan 
Comm’n, 43 N.C. App. 498, 259 S.E.2d 373 
(1979); Dailey v. North Carolina State Bd. of 
Dental Exmrs., 60 N.C. App. 441, 299 S.E.2d 
473, rev'd on other grounds, 309 N.C. 710, 309 
S.E.2d 219 (1983); Meads v. North Carolina 
Dep't of Agric., 349 N.C. 656, 509 S.E.2d 165 
(1998). 

No court may weigh evidence presented to 
the State board and substitute its evaluation of 
the evidence for that of the board. In re Appeal 
of Amp, Inc., 287 N.C. 547, 215 S.E.2d 752 
(1975); North Carolina Dep’t of Cor. v. Gibson, 
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58 N.C. App. 241, 293 S.E.2d 664 (1982), rev’d 
on other grounds, 308 N.C. 131, 301 S.E.2d 78 
(1983). 

The mere existence of conflicting evidence 
does not permit the reviewing court to weigh 
the evidence and substitute its determination 
for that of the administrative agency. The cred- 
ibility of the witnesses and the resolution of 
conflicts in their testimony is a matter for the 
agency, not a reviewing court. Dailey v. North 
Carolina State Bd. of Dental Exmrs., 60 N.C. 
App. 441, 299 S.E.2d 473, rev'd on other 
grounds, 309 N.C. 710, 309 S.E.2d 219 (1983). 

The whole record test does not allow the 
reviewing court to replace the board’s judgment 
as between two reasonably conflicting views, 
even though the court could justifiably have 
reached a different result had the matter been 
before it de novo. On the other hand, the whole 
record rule requires the court, in determining 
the substantiality of evidence supporting the 
board’s decision, to take into account whatever 
in the record fairly detracts from the weight of 
the board’s evidence. Goodwin v. Goldsboro City 
Bd. of Educ., 67 N.C. App. 243, 312 S.E.2d 892, 
cert. denied, 311 N.C. 304, 317 S.E.2d 680 
(1984). 

The “whole record” test does not permit the 
reviewing court to substitute its judgment for 
the agency’s as between two reasonably con- 
flicting views; however, it does require the court 
to take into account both the evidence justify- 
ing the agency’s decision and the contradictory 
evidence from which a different result could be 
reached. Floyd v. North Carolina Dep’t of Com- 
merce, 99 N.C. App. 125, 392 S.E.2d 660 (1990). 

In applying the whole record test, reasonable 
but conflicting views emerge from the evidence, 
the Court of Appeals cannot replace the agen- 
cy’s judgment with its own. It must, however, 
take into account whatever in the record fairly 
detracts from the weight of the evidence which 
supports the decision. Ultimately it must deter- 
mine whether the decision has a rational basis 
in the evidence. GMC v. Kinlaw, 78 N.C. App. 
521, 338 S.E.2d 114 (1985); In re Kozy, 91 N.C. 
App. 342, 371 S.E.2d 778 (1988), cert. denied, 
299 N.C. 736, 267 S.E.2d 672 (1980). 

The reviewing court may reverse or modify 
an agency’s decision if the substantial rights of 
the petitioner may have been prejudiced be- 
cause the agency’s findings, inferences, conclu- 
sions, or decisions are unsupported by substan- 
tial evidence in view of the entire record as 
submitted; this standard, the “whole record” 
test, does not allow the reviewing court to 
replace the agency’s judgment as between two 
reasonably conflicting views, even though the 
court could justifiably have reached a different 
result had the matter been before it de novo. 
Mendenhall v. North Carolina Dep’t of Human 
Resources, 119 N.C. App. 644, 459 S.E.2d 820 
(1995). 


CH. 150B. ADMINISTRATIVE PROCEDURE 


§150B-51 


The whole record test does not permit a 
reviewing court to replace the Disciplinary 
Hearing Commission’s judgment as between 
two reasonably conflicting views, even though 
the court may have justifiably reached a differ- 
ent decision. North Carolina State Bar v. 
Maggiolo, 124 N.C. App. 22, 475 $.E.2d 727 
(1996). 

Weight and Sufficiency of Evidence. — It 
is for the administrative agency to determine 
the weight and sufficiency of the evidence and 
the credibility of the witnesses, to draw infer- 
ences from the facts, and to appraise conflicting 
and circumstantial evidence. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

Agency’s Findings of Fact Supported by 
Competent Evidence Are Conclusive. — 
The law of this State regarding the respective 
roles of the administrative agency and the 
reviewing court concerning conflicting evidence 
is premised on the notion that the credibility of 
the witnesses and the resolution of conflicts in 
their testimony is for the agency, not a review- 
ing court, and the findings of the agency sup- 
ported by competent evidence, are conclusive 
upon judicial review of the agency’s order. 
Dailey v. North Carolina State Bd. of Dental 
Exmrs., 60 N.C. App. 441, 299 S.E.2d 473, rev'd 
on other grounds, 309 N.C. 710, 309 S.E.2d 219 
(1983). 

When the judge of the superior court sits as 
an appellate court to review the decision of an 
administrative agency pursuant to this section, 
the findings of fact made by the administrative 
agency, if supported by competent, material 
and substantial evidence when viewed on the 
record as a whole, are conclusive upon the 
reviewing court. North Carolina Dep’t of Cor. v. 
Gibson, 58 N.C. App. 241, 293 S.E.2d 664 
(1982), rev’d on other grounds, 308 N.C. 131, 
301 S.E.2d 78 (1983). 

The administrative findings of fact made by 
the State Board of Opticians, if supported by 
competent, material and substantial evidence 
in view of the entire record, are conclusive upon 
a reviewing court, and not within the scope of 
its reviewing powers. In re Berman, 245 N.C. 
612, 96 S.E.2d 836 (1957); In re Hawkins, 17 
N.C. App. 378, 194 S.E.2d 540, cert. denied and 
appeal dismissed, 283 N.C. 398, 196 S.E.2d 
275, cert. denied, 414 U.S. 1001, 94S. Ct. 355, 
38 L. Ed. 2d 237 (1973); Faulkner v. North 
Carolina State Hearing Aid Dealers & Fitters 
Bd., 38 N.C. App. 222, 247 S.E.2d 668 (1978). 

And Court May Not Make Findings at 
Variance Therewith. — Upon a review of an 
order of the Property Tax Commission, the 
superior court is without authority to make 
findings at variance with the findings of the 
board when the findings of the board are sup- 
ported by competent, material and substantial 


814 


§150B-51 


evidence. In re Appeal of Amp, Inc., 287 N.C. 
547, 215 S.E.2d 752 (1975). See also, In re 
Property of Pine Raleigh Corp., 258 N.C. 398, 
128 S.E.2d 855 (1963); In re Appeal of Reeves 
Broadcasting Corp., 273 N.C. 571, 160 S.E.2d 
728 (1968). 

Where the superior court, at the instance of 
appellant, found additional facts which the Tax 
Review Board had, although requested, refused 
to make, the court, in making these findings, 
weighed the evidence and substituted its eval- 
uation of the evidence for that of the Board, and 
in so doing it exceeded its right of review. Clark 
Equip Co. v. Johnson, 261 N.C. 269, 134 S.E.2d 
327 (1964). 

The court cannot substitute its judgment for 
that of the State Board of Opticians in making 
findings of fact. In re Berman, 245 N.C. 612, 96 
S.E.2d 836 (1957). 

When Court May Make Findings at Vari- 
ance with Agency’s. — Where the reviewing 
court determines that the findings of the 
agency are not supported by substantial evi- 
dence, the court may make findings of variance 
with those of the agency. Scroggs v. North 
Carolina Criminal Justice Educ. & Training 
Stds. Comm’n, 101 N.C. App. 699, 400 S.E.2d 
742 (1991). 

Finding of Fact in Accordance with 
Uncontradicted Evidence. — When an ad- 
ministrative body finds a fact in accordance 
with uncontradicted evidence, little remains for 
the reviewing court to do, other than to find no 
error in the administrative body’s election to 
accord the necessary weight and credibility to 
the testimony. North Carolina Dep’t of Cor. v. 
Gibson, 58 N.C. App. 241, 293 S.E.2d 664 
(1982), rev'd on other grounds, 308 N.C. 131, 
301 S.E.2d 78 (1983). 

Agency’s Judgment Must Be Affirmed If 
Supported by Competent Evidence. — The 
reviewing court, while obligated to consider 
evidence of record that detracts from the ad- 
ministrative ruling, is not free to weigh all of 
the evidence and reach its own conclusions on 
the merits. If, after all the record has been 
reviewed, substantial competent evidence is 
found which would support the agency ruling, 
the ruling must stand, Substantial evidence in 
this context has been defined as such relevant 
evidence as a reasonable mind might accept as 
adequate to support a conclusion. Dailey v. 
North Carolina State Bd. of Dental Exmrs., 60 
N.C. App. 441, 299 S.E.2d 473, rev’d on other 
grounds, 309 N.C. 710, 309 S.E.2d 219 (1983). 

The “whole record” test requires the board’s 
judgment to be affirmed if upon consideration 
of the whole record as submitted, the facts 
found by the board are supported by competent, 
material and substantial evidence, taking into 
account any contradictory evidence, or evidence 
from which conflicting inferences could be 
drawn. Boehm v. North Carolina Bd. of Podia- 
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try Exmrs., 41 N.C. App. 567, 255 S.E.2d 328, 
cert. denied, 298 N.C. 294, 259 S.E.2d 298 
(1979). 

The reviewing court, while obligated to con- 
sider evidence of record that detracts from the 
administrative ruling, is not free to weigh all of 
the evidence and reach its own conclusions of 
the merits. If, after the record has been re- 
viewed, substantial competent evidence is 
found which would support the agency ruling, 
the ruling must stand. Community Sav. & Loan 
Ass’n v. North Carolina Sav. & Loan Comm’n, 
43 N.C. App. 493, 259 S.E.2d 373 (1979). 

Agency findings of fact are conclusive if, upon 
review of the whole record, they are supported 
by competent, material, and substantial evi- 
dence. Humana Hosp. Corp. v. North Carolina 
Dep’t of Human Resources, 81 N.C. App. 628, 
345 §.E.2d 235 (1986). 

But May Be Reversed If Not So Sup- 
ported. — Upon review, the decision of the 
Board of Alcoholic Control may be reversed if 
substantial rights of the licensee are prejudiced 
by administrative findings, inferences, conclu- 
sions or decisions which are not supported by 
competent, material, and substantial evidence 
in view of the entire record as submitted. 
Underwood v. State Bd. of Alcoholic Control, 
278 N.C. 623, 181 S.E.2d 1 (1971). 

An agency decision may be reversed or mod- 
ified if it is unsupported by substantial evi- 
dence, in view of the entire record as submitted. 
This standard of review is known as the “whole 
record” test. GMC v. Kinlaw, 78 N.C. App. 521, 
338 S.E.2d 114 (1985). 

Trial court properly reversed order of state 
board of elections ordering a new election based 
on the fact that it did not agree with the 
propriety of the county board’s reliance on the 
affidavits of ineligible voters to show the effect 
of those votes on the outcome of the election, as 
the established law of the state holds that such 
testimony is proper. In re Harper, 118 N.C. App. 
698, 456 S.E.2d 878 (1995). | 

Findings of Fact by Judge Not Required. 
— When the judge of the superior court sits as 
an appellate court to review the decision of an 
administrative agency pursuant to former 
§ 150A-51, the judge is not required to make 
findings of fact. Faulkner v. North Carolina 
State Hearing Aid Dealers and Fitters Bd., 38 
N.C. App. 222, 247 S.E.2d 668 (1978). 

Findings Based on Unsworn Statement 
Not Authorized. — Absent stipulations or 
waiver, a zoning board of adjustment may not 
base critical findings of fact as to the existence 
or nonexistence of a nonconforming use on 
unsworn statements. Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963). 

Applicability of “Whole Record” Test to 
Insurance Ratemaking Proceedings. — 
The “whole record” test is applicable to judicial 
review of administrative decisions in North 
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Carolina, and both former § 58-9.6(b)(5) (now 
§ 58-2-90(b)(5)) and former § 150A-51(5) put 
forth that test as a proper standard of judicial 
review of insurance ratemaking proceedings. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

The superior court did not exceed the 
bounds of appropriate judicial review by 
engaging in independent fact finding when it 
reversed the Commissioner of Motor Vehicle’s 
decision upon a review of the whole record, 
upon finding that the findings of fact and con- 
clusions of law set out by the Commissioner 
were unsupported by substantial evidence. 
Star Auto. Co. v. Saab-Scania of Am., Inc., 84 
N.C. App. 531, 353 S.E.2d 260 (1987). 

Record Devoid of Substantial Evidence. 
— Department of Human Resources erred in 
terminating spousal support where the record 
is clear that nursing home resident wanted his 
“money” but the record was devoid of any sub- 
stantial evidence that he intended to apply all 
of his income, exceeding his personal needs 
allowance, to his nursing care, rather than 
towards the support of his wife. English v. Britt, 
121 N.C. App. 320, 465 S.E.2d 48 (1996). 

Review of disciplinary hearing deci- 
sions of the Disciplinary Hearing Commission 
is governed by the “whole record” test. North 
Carolina State Bar v. Maggiolo, 124 N.C. App. 
22, 475 S.H.2d 727 (1996). 


V. ARBITRARY OR CAPRICIOUS 
FINDINGS, DECISIONS, ETC. 


Infection of an agency decision by con- 
sideration of arbitrary and capricious 
matter is clearly violative of subdivision 
(6) of former § 150A-51. North Carolina A & T 
Univ. v. Kimber, 49 N.C. App. 46, 270 S.E.2d 
492 (1980). 

Where an employee has engaged in off- 
duty criminal conduct, the agency need not 
show actual harm to its interests to demon- 
strate just cause for an employee’s dismissal; 
however, it is well established that administra- 
tive agencies may not engage in arbitrary and 
capricious conduct. Eury v. North Carolina 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 
S.E.2d 3838, cert. denied, 338 N.C. 309, 451 
S.E.2d 635 (1994). 

Rational Nexus Required. — In cases in 
which an employee has been dismissed based 
upon an act of off-duty criminal conduct, the 
agency must demonstrate that the dismissal is 
supported by the existence of a rational nexus 
between the type of criminal conduct commit- 
ted and the potential adverse impact on the 
employee’s future ability to perform for the 
agency. Eury v. North Carolina Emp. Sec. 
Comm’n, 115 N.C. App. 590, 446 S.E.2d 383, 
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cert. denied, 338 N.C. 309, 451 S.E.2d 635 


(1994). 
Factors to Consider in Determining If a 
Nexus Exists. — In determining whether a 


rational nexus exists between the type of off- 
duty criminal activity conducted by the em- 
ployee and the employee’s future ability to do 
his job, the Commission may consider the fol- 
lowing factors: (1) how the conduct may have 
adversely affected clients or colleagues; (2) the 
relationship between the work performed by 
the employee and the type of criminal conduct 
committed; (3) the likelihood of recurrence of 
the questioned conduct and how the conduct 
may affect work performance, work quality, and 
the agency’s goodwill and interests; (4) the — 
proximity or remoteness in time of the conduct 
to the commencement of the disciplinary pro- 
ceedings; (5) extenuating or aggravating cir-. 
cumstances; (6) the blameworthiness or praise- 
worthiness of the motives resulting in the 
conduct; and (7) the presence or absence of any 
relevant factors in mitigation. Eury v. North 
Carolina Emp. Sec. Comm’n, 115 N.C. App. 590, 
446 S.E.2d 383, cert. denied, 338 N.C. 309, 451 
S.E.2d 635 (1994). 

“Whole Record” Standard of Review Ap- 
plied. — The “whole record” test is applied | 
when the court considers whether an agency 
decision is arbitrary and capricious. Brooks v. 
Rebarco, Inc., 91 N.C. App. 459, 372 S.E.2d 342 
(1988). 

Action Held Arbitrary and Capricious. 
— Where the Commissioner of Insurance did 
nothing more, in adopting a complicated and 
novel formula for determining underwriting 
profit, than listen to one employee of an insur- 
ance department in a sister state which was 
refining the policy adopted and which was 
given only limited approval by the Supreme 
Court of Massachusetts, his approach was a 
clear example of an arbitrary and capricious 
action by an administrative agency as contem- 
plated by the North Carolina Legislature in 
establishing that criterion for judicial review in 
former § 58-9.6(b)(6) (now § 58-2-90(b)(6)) and 
subdivision (6) of former § 150A-51. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 381, 269 S.E.2d 547, rehear- 
ing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

Action of the Commissioner of Insurance or- 
dering audited data in a ratemaking case was 
arbitrary and capricious, as contemplated by 
former § 58-9.6(b)(6) (now § 58-2-90(b)(6)) and 
subdivision (6) of former § 150A-51, where (1) 
The order was vague and uncertain in that it 
did not establish the extent to which examina- 
tion of “original source documents” was re- 
quired; (2) It did not make clear whether audit- 
ing must be performed by certified public 
accountants, other accountants, or actuaries; 
(3) It did not specify the degree of precision and 
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reliability required of “statistical sampling”; (4) 
It generally did not provide adequate guide- 
lines for compliance with the general conclu- 
sion that data in a ratemaking hearing be 
audited; (5) It included no determination by the 
Commissioner as to the possibility of perfor- 
mance of his new rule nor whether implemen- 
tation of the rule would be economically feasi- 
ble; (6) It included no determination whether 
statutory time limits could be complied with in 
face of the new rule; and (7) It included no 
determination whether the “original source 
data” contemplated by the new rule was even 
available for the past years involved in this 
filing or whether such data, if available, was 
located in North Carolina or outside the State 
in the case of the several hundred companies 
writing insurance in this State. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

School Board’s Termination of Teacher 
Was Not an Abuse of Discretion. — Where 
school board took into consideration the attri- 
bution rate, the qualifications, certification, 
evaluations and experience of teachers, and 
respondent had the lowest level of certification 
and the least amount of experience, the school 
board’s determination to terminate respondent 
was not arbitrary, capricious or an abuse of 
discretion. Taborn v. Hammonds, 91 N.C. App. 
302, 371 S.E.2d 736 (1988), rev'd on other 
grounds, 324 N.C. 546, 380 S.E.2d 513 (1989). 

State Personnel Commission abused its 
discretion and lacked careful and impartial 
decisionmaking when it passed over personnel 
office employee and filled a vacant position with 
an applicant who did not meet state qualifica- 
tions for the position and who had filed her 
application and had been effectively offered the 
job a month before it was posted. Joyce v. 
Winston-Salem State Univ., 91 N.C. App. 158, 
370 S.E.2d 866, cert. denied, 323 N.C. 476, 373 
S.E.2d 862 (1988). 

Assessment of Penalty Held Not Arbi- 
trary or Capricious. — Where the penalty 
assessed by the Department of Natural Re- 
sources and Community Development (now the 
Department of Environment and Natural Re- 
sources) was within the statutory limits pro- 
vided in § 113A-64, and the record evidenced 
the secretary’s reasoned weighing of the pen- 
alty factors announced in 15 N.C. Adm. Code 
4C.006, which were reasonably related to the 
act’s administration and enforcement, the de- 
partment’s assessment of the monetary penalty 
in this case was not arbitrary and capricious. In 
re Appeal from Civil Penalty Assessed for Vio- 
lations of Sedimentation Pollution Control Act, 
92 N.C. App. 1, 373 S.E.2d 572 (1988), rev’d on 
other grounds, 324 N.C. 373, 379 S.E.2d 30 
(1989). 


ART. 4. JUDICIAL REVIEW 
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Dismissal Held Not Arbitrary or Capri- 
cious. — Department of Human Resource’s 
dismissal of employee’s appeal on grounds it 
was filed one day after the deadline was neither 
arbitrary or capricious where employee was 
informed of the time limits for perfecting ap- 
peal, offered assistance for complying with ap- 
peal procedures since legal representation was 
not allowed at that time of the proceeding, and 
employee’s apparent justification for filing late 
was difficulty in retaining an attorney. Lewis v. 
North Carolina Dep’t of Human Resources, 92 
N.C. App. 737, 375 S.E.2d 712 (1989). 

Issuance of Injunction Requiring Insur- 
ance Commissioner to Act Upheld. — The 
trial court did not exceed its power and author- 
ity by issuing its mandatory injunction requir- 
ing the Commissioner of Insurance to approve a 
domestic insurance corporation’s plan to reor- 
ganize under a holding company structure 
where the Commissioner acted arbitrarily and 
capriciously when he disapproved the plan. 
Occidental Life Ins. Co. v. Ingram, 34 N.C. App. 
619, 240 S.E.2d 460 (1977). 

Showing Necessary to Obtain Relief 
from Valuations of Property for Taxation. 
— In order to obtain relief from valuations 
upon their property by the State Board of 
Assessment (now the Property Tax Commis- 
sion), appellant electric membership corpora- 
tions must show that the methods used in 
determining true value were illegal and arbi- 
trary, and that appellants were substantially 
injured by a resulting excessive valuation of 
their property. Albemarle Elec. Membership 
Corp. v. Alexander, 282 N.C. 402, 192 S.E.2d 
811 (1972); In re Land & Mineral Co., 49 N.C. 
App. 608, 272 S.E.2d 878 (1980), cert. denied, 
302. N.C. .397, 279 S.B.2d 351 (1981). 

It is only when the actions of the State Board 
of Assessment (now the Property Tax Commis- 
sion) are found to be arbitrary and capricious 
that courts will interfere with tax assessments 
because of asserted violations of the due pro- 
cess clause. Albemarle Elec. Membership Corp. 
v. Alexander, 282 N.C. 402, 192 S.E.2d 811 
(1972). 

Evidence Held Sufficient. — There was 
substantial evidence in the record to support 
State Code Officials Qualification Board’s find- 
ings and conclusions as to the revocation of 
petitioner’s certificates based on Board’s find- 
ings of several different violations of the N.C. 
Uniform Residential Building Code; many of 
the violations were plainly visible and should 
have been discovered by an inspection per- 
formed with ordinary care and prudence and 
many of the remaining violations, although less 
obvious or more technical, could have been 
discovered by an inspection performed with 
ordinary care and prudence. Bunch v. North 
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Carolina Code Officials Qualifications Bd., 119 
N.C. App. 293, 458 S.E.2d 248 (1995), aff’d in 


part and rev’d in part, 343 N.C. 97, 468 S.E.2d 
55 (1996). 


§ 150B-52. Appeal; stay of court’s decision. 


A party to a review proceeding in a superior court may appeal to the 
appellate division from the final judgment of the superior court as provided in 
G.S. 7A-27. The scope of review to be applied by the appellate court under this 
section is the same as it is for other civil cases. In cases reviewed under G.S. 
150B-51(c), the court’s findings of fact shall be upheld if supported by 
substantial evidence. Pending the outcome of an appeal, an appealing party 
may apply to the court that issued the judgment under appeal for a stay of that 
judgment or a stay of the administrative decision that is the subject of the 
appeal, as appropriate. (1978, c. 1331, s. 1; 1985, c. 746, s. 1; 1987, c. 878, s. 20; 


2000-140, s. 94; 2000-190, s. 12.) 


Effect of Amendments. — Session Laws 
2000-140, s. 94, effective July 21, 2000, substi- 
tuted | Gos LDOB-51 (Cam lobeeG.5..n 1 o0B= 
51(a1)(3)” in this section as amended by Session 
Laws 2000-190, s. 12. 


CASE 


Editor’s Note. — Most of the cases below 
were decided under corresponding provisions of 
former Chapter 150A and earlier statutes, or 
under this Chapter prior to the 1991 amend- 
ments thereto. 

Scope of Appellate Review. — The scope of 
review to be applied by the appellate court 
under this section is the same as it is for other 
civil cases. That is, it must be determined 
whether the trial court committed any errors of 
law. American Nat'l Ins. Co. v. Ingram, 63 N.C. 
App. 38, 303 S.E.2d 649, cert. denied, 309 N.C. 
819, 310 S.E.2d 348 (1983); Tay v. Flaherty, 90 
N.C. App. 346, 368 S.E.2d 403, cert. denied, 323 
N.C. 370, 373 S.E.2d 556 (1988). 

Under this section, the appellate court exam- 
ines the trial court’s order for error of law, 
determining whether the trial court exercised 
the appropriate scope of review and, if appro- 
priate, deciding whether the court did so prop- 
erly. Eury v. North Carolina Emp. Sec. Comm'n, 
115 N.C. App. 590, 446 S.E.2d 383, cert. denied, 
338 N.C. 309, 451 S.E.2d 635 (1994). 

When an appellate court reviews the decision 
of a lower court, (as opposed to when it reviews 
an administrative agency’s decision on direct 
appeal), the scope of review to be applied by the 
appellate court under this section is the same 
as it is for other civil cases. Henderson v. North 
Carolina Dep’t of Human Resources, 91 N.C. 
App. 527, 372 S.E.2d 887 (1988). 

The Court of Appeal’s review of the superior 
court’s determination under this section, is lim- 
ited to whether the superior court made any 
errors in law in light of the record as a whole. 
Scroggs v. North Carolina Criminal Justice 


Session Laws 2000-190, s. 12, effective Jan- 
uary 1, 2001, and applicable to contested cases 
commenced on or after that date, added the 
second and third sentences. 


NOTES 


Educ. & Training Stds. Comm’n, 101 N.C. App. 
699, 400 S.E.2d 742 (1991). 

Pursuant to this section, court review of a 
trial court’s consideration of a final agency 
decision is to determine whether the trial court 
committed any errors of law which would be 
based upon its failure to properly apply the 
review standard set forth in § 150B-51. 
Sherrod v. North Carolina Dep't of Human 
Resources, 105 N.C. App. 526, 414 S.E.2d 50 
(1992). 

Appellate Review of Improper Constitu- 
tional Consideration. — Although the trial 
court improperly considered a constitutional 
issue, where that court vacated the Depart- 
ment of Natural Resources and Community 
Development’s assessment based on an inter- 
pretation of N.C. Const., Art. IV, § 3, which the 
department properly challenged on appeal, the 
Court of Appeals would address that constitu- 
tional ground in the exercise of its supervisory 
jurisdiction. In re Appeal from Civil Penalty 
Assessed for Violations of Sedimentation Pollu- 
tion Control Act, 92 N.C. App. 1, 373 S.E.2d 
572, supersedeas allowed on reconsideration, 
323 N.C. 625, 374 S.E.2d 873 (1988). 

Examination for Error — A Twofold 
Task. — The appellate court should examine 
the trial court’s order for error of law, which has 
been described as a twofold task: (1) determin- 
ing whether the trial court exercised the appro- 
priate scope of review and, if appropriate, (2) 
deciding whether the court did so properly. 
Amanini v. N.C. Dep’t of Human Resources, 114 
N.C. App. 668, 443 S.E.2d 114 (1994). 

Legal proceeding must be prosecuted by 
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a legal person, whether it be a natural person 
who is sui juris or a group of individuals or 
other entity having the capacity to sue and be 
sued, such as a corporation, partnership, unin- 
corporated association, or governmental body 
or agency. Even a class action must be prose- 
cuted or defended by one or more named mem- 
bers of the class. A legal proceeding prosecuted 
by an aggregation of anonymous individuals, 
known only to their counsel, is a phenomenon 
unknown to the law of this jurisdiction. In re 
Coleman, 11 N.C. App. 124, 180 S.E.2d 439 
(1971). 

Rule that appeal to appellate division 
may be prosecuted only at the instance of 
a party or parties aggrieved by the judg- 
ment of the court or tribunal from which the 
appeal is taken applies with as much force to 
proceedings governed by former Article 33 of 
Chapter 143 as to ordinary civil cases. In re 
Coleman, 11 N.C. App. 124, 180 S.E.2d 439 
(1971). 

No statutory authority exists for the 
State Personnel Commission to review an 
administrative law judge’s recommended 
decision in a case involving an exempt em- 
ployee. Johnson v. Natural Resources & Com- 
munity Dev., 98 N.C. App. 334, 391 S.E.2d 48 
(1990). 

Failure to Cross-Appeal as Waiver. — 
Where trial court erroneously failed to render 
conclusions concerning all statutory grounds 
for review raised by the petition for review, 
petitioners’ failure to cross-appeal any such 
error to the appellate court waived its consid- 
eration on appeal. In re Appeal from Civil 
Penalty Assessed for Violations of Sedimenta- 
tion Pollution Control Act, 92 N.C. App. 1, 373 
S.E.2d 572, supersedeas allowed on reconsider- 
ation, 323 N.C. 625, 374 S.E.2d 873 (1988). 


§§ 150B-53 through 150B-57: 


poses. 


ART. 5. ADMINISTRATIVE RULES 
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Appeal Must Follow Theory of Trial. — 
Where petitioner relied upon jurisdiction under 
former § 143-314 before the trial court, on 
appeal he could not argue that the trial court 
had original subject matter jurisdiction pursu- 
ant to § 7A-240 based upon a constitutional 
right to hearing and judicial review, since an 
appeal must follow the theory of the trial. 
Grissom v. North Carolina Dep’t of Revenue, 34 
N.C. App. 381, 238 S.E.2d 311 (1977), cert. 
denied, 294 N.C. 183, 241 S.E.2d 517 (1978). 

Applied in In re Coastal Resources Comm’n, 
96 N.C. App. 468, 386 S.E.2d 92 (1989); Profes- 
sional Food Servs. Met., Inc. v. North Carolina 
Dep't of Admin., 109 N.C. App. 265, 426 S.E.2d 
447 (1993); In re E.I. DuPont de Nemours & 
Co., 109 N.C. App. 435, 428 S.E.2d 195 (1993); 
North Carolina Dep’t of Cor. v. McNeely, 135 
N.C. App. 587, 521 S.E.2d 730 (1999). 

Cited in Brooks v. Dover Elevator Co., 94 
N.C. App. 139, 379 S.E.2d 707 (1989); Floyd v. 
North Carolina Dep't of Commerce, 99 N.C. 
App. 125, 392 S.E.2d 660 (1990); Cafiero v. 
North Carolina Bd. of Nursing, 102 N.C. App. 
610, 403 S.E.2d 582 (1991); Rector v. North 
Carolina Sheriffs’ Educ. & Training Stds. 
Comm’n, 103 N.C. App. 527, 406 S.E.2d 613 
(1991); Best v. North Carolina State Bd. of 
Dental Exmrs., 108 N.C. App. 158, 423 S.E.2d 
330 (1992); In re Huang, 110 N.C. App. 683, 431 
S.E.2d 541 (1993); In re McCrary, 112 N.C. App. 
161, 435 S.E.2d 359 (1993); Friends of Hatteras 
Island Nat’l Historic Maritime Forest Land 
Trust for Preservation, Inc. v. Coastal Re- 
sources Comm’n, 117 N.C. App. 556, 452 S.E.2d 
337 (1995); Willoughby v. Board of Trustees, 
121 N.C. App. 444, 466 S.E.2d 285 (1996); 
Bellsouth Telecommunications, Inc. v. North 
Carolina Dep't of Revenue, 126 N.C. App. 409, 
485 S.E.2d 333 (1997). 


Reserved for future codification pur- 


ARTICLE 5. 


Publication of Administrative Rules. 


§§ 150B-58 through 150B-64: Repealed by Session Laws 1991, c. 418, 
s. 5, effective October 1, 1991. 


Editor’s Note. — Section 150B-63.1 was 
repealed by Session Laws 1985 (Reg. Sess., 
1986), c. 1022, s. 1(20). 
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Chapter 151. 


Constables. 


§§ 151-1 through 151-8: Repealed by Session Laws 1969, c. 1190, s. 57. 
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Chapter 152. 


Coroners. 
Sec. Sec. 
152-1. Election; vacancies in office; appoint- 152-7. Duties of coroners with respect to in- 
ment by clerk in special cases. quests and preliminary hearings. 
152-2. Oaths to be taken. 152-8. Acts as sheriff in certain cases; special 
152-3. Coroner’s bond. coroner. 
152-4. Coroners’ bonds registered; certified 152-9. Compensation of jurors at inquest. 
copies evidence. 152-10. Hearing by coroner in lieu of other 
152-5. Fees of coroners. preliminary hearing; habeas cor- 
152-6. Powers, penalties, and liabilities of spe- pus. 


cial coroner. 152-11. Service of process issued by coroner. 


§ 152-1. Election; vacancies in office; appointment by 
clerk in special cases. 


In each county a coroner shall be elected by the qualified voters thereof in the 
Same manner and at the same time as the election of members of the General 
Assembly, and shall hold office for a term of four years, or until his successor 
is elected and qualified. 

A vacancy in the office of coroner shall be filled by the county commissioners, 
and the person so appointed shall, upon qualification, hold office until his 
successor is elected and qualified. If the coroner were elected as the nominee of 
a political party, then the county commissioners shall consult with the county 
executive committee of that political party before filling the vacancy, and shall 
appoint the person recommended by that committee if the party makes a 
recommendation within 30 days of the occurrence of the vacancy; this sentence 
shall apply only to the counties of Alamance, Alleghany, Avery, Beaufort, 
Brunswick, Buncombe, Burke, Cabarrus, Caldwell, Cherokee, Clay, Cleveland, 
Davidson, Davie, Graham, Guilford, Haywood, Henderson, Jackson, Madison, 
McDowell, Mecklenburg, Moore, New Hanover, Polk, Randolph, Rockingham, 
Rutherford, Stanly, Stokes, Transylvania, Wake, and Yancey. 

When the coroner shall be out of the county, or shall for any reason be unable 
to hold the necessary inquest as provided by law, or there is a vacancy existing 
in the office of coroner which has not been filled by the county commissioners 
and it is made to appear to the clerk of the superior court by satisfactory 
evidence that a deceased person whose body has been found within the county 
probably came to his death by the criminal act or default of some person, it is 
the duty of the clerk to appoint some suitable person to act as coroner in such 
special case. (Const., art. 4, s. 24; 1903, c. 661; Rev., ss. 1047, 1049; C.S., ss. 
1014, 1018; Ex. Sess. 1924, c. 65; 1935, c. 376; 1981, c. 504, s. 8; c. 763, s. 5; c. 
830.) 


Local Modification. — Alamance (office of 
coroner abolished): 1975, c. 577; Alleghany (of- 
fice of coroner abolished): 1979, c. 29; Anson 
(office of coroner abolished): 1975, c. 270; (as to 
Chapter 152) Ashe (office of coroner abolished): 
1998-90, s. 3; Bertie (office of coroner abol- 
ished): 1979, c. 794; Buncombe (assistant coro- 
ner): 1963, c. 358; Burke (assistant coroner): 
1963, c. 952; Catawba: 1973, c. 354 (Chapter 
152 inapplicable); Cherokee (office of coroner 
abolished): 1997, c. 49, s. 2; Chowan (office of 
coroner abolished): 1979, 2nd Sess., c. 1163; 
Clay (office of coroner abolished): 1998, c. 75, s. 


1; Cleveland: 1967, c. 481; Craven (office of 
coroner abolished): 1973, c. 1049; Cumberland 
(office of coroner abolished): 1979, c. 794; 
Davidson (office of coroner abolished): 1973, c. 
1049; Davie (office of coroner abolished): 1973, 
c. 1146; Duplin (office of coroner abolished): 
1979, c. 231; Forsyth (assistant coroner): 1955, 
c. 95, s. 1; Franklin (office of coroner abolished): 
1975, c. 333; Gaston (assistant coroner): 1973, 
c. 1371; 1975, c. 201; (as to Chapter 152;office of 
coroner abolished) 1998-90, ss. 1,3; Greene (of- 
fice of coroner abolished): 1985, c. 165; Halifax 
(office of coroner abolished): 19938, c. 36; 
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Harnett (office of coroner abolished): 1981 (Reg. 
Sess., 1982), c. 1144; Hertford (office of coroner 
abolished): 1979, c. 281; Iredell: 1965, c. 159; 
Jackson (office of coroner abolished): 1981 (Reg. 
Sess., 1982), c. 1132; (as to Chapter 152) Martin 
(effective upon the expiration of the term of the 
current coroner): 1998-145; McDowell (effective 
upon the expiration of the term of the current 
coroner): 1989, c. 192, s. 1; Moore (office of 
coroner abolished effective July 1, 1984): 19838, 
c. 36; 1985, c. 236; New Hanover (office of 
coroner abolished, effective December 1, 1986): 
1983, c. 36; 1985, c. 236; Northampton, Orange, 
Pender and Perquimans (office of coroner abol- 
ished): 1973,:'.c.. 1146; ~ Pitt: -1963; c. « 330; 
Randolph: 1965, c. 754,.s. 1; Richmond (office of 
coroner abolished): 1981, c. 829; Robeson (office 
of coroner abolished): 1997, c. 51; (as to Chapter 
152) Rockingham (office of coroner abolished): 
1998-90, s. 3; 1998-145; Rowan (office of coroner 
abolished): 1985, c. 40; Sampson (office of coro- 
ner abolished): 1981 (Reg. Sess., 1982), c. 1190; 
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Scotland (office of coroner abolished): 1993, c. 
272, s. 1 (effective upon the expiration of the 
current term of office); Stokes (office of coroner 
abolished): 1977, c. 348; Surry (assistant coro- 
ner): 1953, c. 291; (office of coroner): 1973, c. 37; 
Tyrrell (office of coroner reestablished): 1977, 
2nd Sess., c. 1172; Wake: 1957, c..638; Yancey 
(effective upon the expiration of the term of the 
current coroner): 1989, c. 192, s. 4. 

Editor’s Note. — An amendment to this 
section in Session Laws 1981, c. 504, s. 8, was 
made effective upon certification of approval of 
the constitutional amendments proposed by ss. 
1 through 3 of the act. The constitutional 
amendments were submitted to the people at 
an election held June 29, 1982, and were de- 
feated: Therefore, the amendment never went 
into effect. . 

Legal Periodicals. — For article discussing 
the provisions of this Chapter and suggesting 
the abolition of the coroner system, see 26 
N.C.L. Rev. 96 (1948). 


Every coroner, before entering upon the duties of his office, shall take and 
subscribe to the oaths prescribed for public officers, and an oath of office. (Code, 
s. 661; Rev., s. 1048; C.S., s. 1015; Ex. Sess. 1924, c. 65.) 


Local Modification. — Randolph: 1965, c. 
1547598 

Cross References. — As to oaths required 
of public officers, see N.C. Const., Art. VI, 8 7, 


§ 152-3. Coroner’s bond. 


and § 11-1 et seq. As to form of oath, see 
§ 11-11. As to penalty for failure to take oath, 
see § 128-5. As to oath of county officers gener- 
ally, see § 153A-26. 


Every coroner shall execute an undertaking conditioned upon the faithful 
discharge of the duties of his office with good and sufficient surety in the penal 
sum of two thousand dollars ($2,000), payable to the State of North Carolina, 
and approved by the board of county commissioners. (1791, c. 342, ss. 1, 2, P. 
R.; 1820, c. 1047, ss. 1, 2, P. R.; R. C., c. 25, s. 2; Code, s. 661; 1899, c. 54, s. 52; 
Rev., s. 299; C.S., s. 1016; Ex. Sess. 1924, c. 65.) . 


Local Modification. — Randolph: 1965, c. 
754, s. 1; Yancey: 1945, c. 271. 


Cross References. — As to official bonds 
generally, see § 58-72-1 et seq. 


CASE NOTES 


Validity of Acts of Coroner De Facto. — 
Where an individual has been appointed coro- 
ner of a county, even though it may appear that 
he has not renewed his official bond as required 


by law, yet his acts as a coroner de facto are 
valid, at least as regards third persons. Mabry 
v. Turrentine, 30 N.C. 201 (1847). 


§ 152-4. Coroners’ bonds registered; certified copies evi- 
dence. 


All official bonds of coroners shall be duly approved, certified, registered, and 
filed as sheriffs’ bonds are required to be; and certified copies of the same duly 
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certified by the register of deeds, with official seal attached, shall be received 
and read in evidence in the like cases and in like manner as such copies of 
sheriffs’ bonds are now allowed to be read in evidence. (1860-1, c. 18; Code, s. 


662; Rev., s. 300; C.S., s. 1017; Ex. Sess. 1924, c. 65.) 


Local Modification. — Randolph: 1965, c. 
754, s. 1. 


§ 152-5. Fees of coroners. 


Cross References. — As to official bonds, 
see §§ 58-72-10 through 58-72-70. 


Fees of coroners shall be the same as are or may be allowed sheriffs in 


similar cases: 


For holding an inquest over a dead body, five dollars ($5.00); if necessarily 
engaged more than one day, for each additional day, five dollars ($5.00). 

For burying a pauper over whom an inquest has been held, all necessary and 
actual expenses, to be approved by the board of county commissioners, and 
paid by the county. (Code, s. 37438; 1903, c. 781; Rev., s. 2775; C.S., s. 3905; 


Pate celle, S. 0.) 


Local Modification. — Alamance: 1959, c. 
1105, s. 2; Buncombe: 1949, c. 910; Burke: 1963, 
Cego2. Canatrus: 1947, °c.410:' 1953, ‘c. “567; 
Caldwell: Pub. Loc. 1939, c. 191; Camden: 1947, 
c. 200; Cleveland: Pub. Loc. 1921, c. 75; Colum- 
bus: 1959, c. 467, s. 3; Cumberland: 1941, c. 73; 
1953, c. 90; Davidson: Pub. Loc. 1923, c. 402; 
Forsyth: 1955, c. 95, s. 2, amended by 1959, c. 
942,s. 1; Graham: 1961, c. 572; Halifax: 1953, c. 
362; 1973, c. 924: Harnett: 1955, c. 752; 1959, c. 
999; Johnston: Pub. Loc. 1927, c. 113; Pub. Loc. 
1933, c. 365; Lenoir: 1941, c. 84; McDowell: 
1963, c. 1199; Mitchell: 1953, c. 416; New 


Hanover: ..1955, .c. 11 10:., 1959 2 e490: 
Northampton: 19538, c. 420, s. 4; Onslow: 1951, 
c. 516; Orange: 19538, c. 281, s. 3; Pasquotank: 
Pub. Loc. 1939, c. 102; 1943, c. 680; Pender: 
1947, c. 52; Polk: 1959, c. 982; Randolph: 1965, 
c. 754, s. 1; Richmond: 1951, c. 267; 1959, c. 372; 
Rockingham: 1951, c. 430; Rowan: 1967, c. 676; 
Sampson: 1947, c. 747; Transylvania: 1957, c. 
157; Unions Pub. Loc. 1921,,e.,75; 4961, 63 305; 
s. 2; 1963, c. 440; Wake: Pub. Loc. 19238, c. 573; 
1931,..c.. 137; ., Washington; ...1963, +c... 1574; 
Watauga: 1959, c. 951. 


§ 152-6. Powers, penalties, and liabilities of special coro- 
ner. 


The special coroner appointed under the provisions of G.S. 152-1 shall be 
invested with all the powers and duties conferred upon the several coroners in 
respect to holding inquests over deceased bodies, and shall be subject to the 
penalties and liabilities imposed on the said coroners. (1903, c. 661, s. 2; Rev., 
gs. 1050:'C'S., s. 1019; Ex. Sess. 1924, c. 65.) 


Local Modification. — Randolph: 1965, c. 
754, s. 1. 


§ 152-7. Duties of coroners with respect to inquests and 
preliminary hearings. 


The duties of the several coroners with respect to inquests and preliminary 
hearings shall be as follows: 

(1) Whenever it appears that the deceased probably came to his death by 
the criminal act or default of some person, he shall go to the place 
where the body of such deceased person is and make a careful 
investigation and inquiry as to when and by what means such 
deceased person came to his death and the name of the deceased, if to 
be found out, together with all the material circumstances attending 
his death, and shall make a complete record of such personal inves- 
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tigation: Provided, however, that the coroner shall not proceed to 
summon a jury as is hereinafter provided if he shall be satisfied from 
his personal investigation that the death of the said deceased was 
from natural causes, or that no person is blamable in any respect in 
connection with such death, and shall so find and make such finding 
in writing as a part of his report, giving the reason for such finding; 
unless an affidavit be filed with the coroner indicating blame in 
connection with the death of the deceased. A written report of said 
investigation shall be filed by the coroner with the medical examiner 
and the district attorney of the superior court. 


(2) To empanel a jury of'six persons, under oath, to make further inquiry 


as to the circumstances of death and to call witnesses as necessary to 
determine the circumstances. The coroner shall order that the names 
of at least 15 persons be drawn from the jury box in accordance with 
the procedure in G.S. 9-5. The coroner shall examine the jurors 
appearing in obedience to the summons, and may excuse jurors for 
whom service would be an extreme hardship, who would be unable to 
remain impartial in determining the issues, or are otherwise disqual- 
ified to serve as jurors. If the remaining jurors are less than six in 
number, the coroner shall cause sufficient additional names to be 
drawn from the jury box and have them summoned, so as to obtain the 
immediate attendance of at least six qualified jurors. The first six 
qualified jurors constitute the inquest jury. 


(3) Ifit appears that the deceased was slain, or came to his death in such 


manner as to indicate any person or persons guilty of the crime in 
connection with the said death, then the said inquiry shall ascertain 
who was guilty, either as principal or accessory, or otherwise, if 
known; and the cause and manner of his death. 


(4) Whenever in such investigations, whether preliminary or before his 


jury, it shall appear to the coroner or to the jury that any person or 
persons are culpable in the matter of such death, he shall forthwith 
issue his warrant for such persons and cause the same to be brought 
before him and the inquiry shall proceed as in the case of preliminary 
hearings in the district court, and in case it appears to the said 
coroner and the jury that such persons are probably guilty of any 
crime in connection with the death of the deceased, then the said 
coroner shall commit such persons to jail, if it appears that such 
persons are probably guilty of a capital crime, and in case it appears 
that such persons are not probably guilty of a capital crime, but are 
probably guilty of a lesser crime, then such coroner is to have the 
power and authority to fix bail for such person or persons. All such 
persons as are found probably guilty in such hearing shall be 
delivered to the keeper of the common jail for such county by the 
sheriff or such other officer as may perform his duties at such hearings 
and committed to jail unless such persons have been allowed and 
given the bail fixed by such coroner. 


(5) As many persons as are found to be material witnesses in the matters 


involved in such inquiry and hearings, and are not culpable them- 
selves shall be bound in recognizance with sufficient surety to appear 
at the next superior court to give evidence, and such as may default in 
giving such recognizance may be by such coroner committed to jail as 
is provided for State witnesses in other cases. 


(6) Immediately upon information of the death of a person within his 


county, under such circumstances as call for an investigation as 
provided in G.S. 130-198, the coroner shall notify the district attorney 
of the superior court and the medical examiner. 
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(7) If an inquest or preliminary hearing be ordered, to arrange for the 


examination of any and all witnesses including those who may be 
offered by the county medical examiner. 


(8) To permit counsel for the family of the deceased, the solicitor of his 


district, or anyone designated by him, and counsel for any accused 
person to be present and participate in such hearing and examine and 
cross-examine witnesses and, whenever a warrant shall have been 
issued for any accused person, such accused person shall be entitled to 
counsel and to a full and complete hearing. 


(9) To hold his inquiry where the body of the deceased shall be or at any 


other place in the county, and the body of the deceased need not be 
present at such hearing. The hearing may be adjourned to other times 
and places. 


(10) To reduce to writing all of the testimony of all witnesses, and to have 


each witness to sign his testimony in the presence of the coroner, who 
shall attest the same, and, upon direction of the district attorney of 
the district, all of the testimony heard by the coroner and his jury 
shall be taken stenographically, and expense of such taking, when 
approved by the coroner and the district attorney of the district, shall 
be paid by the county. When the testimony is taken by a stenographer, 
the witness shall be caused to sign the same after it has been written 
out, and the coroner shall attest such signature. The attestation of all 
the signatures of witnesses who shall testify before the coroner shall 
include attaching his seal, and such statements, when so signed and 
attested, shall be received as competent evidence in all courts either 
for the purpose of contradiction or corroboration of witnesses who 
make the same, under the same rules as other evidence to contradict 
or corroborate may be now admitted. The coroner shall file a copy of all 
written testimony given at the hearing with the county medical 
examiner and with the district attorney of the superior court. (Code, 
s. 657; 1899, c. 478; 1905, c. 628; Rev., s. 1051; 1909, c..707, s. 1; C.S., 
Ge xs DOsSnh 924 CaO; 1955,.¢..9'72,:8..2) 195.45,6, 0083;8Sa+1, 72; 
196 %oetx 1154586 3019738s0¢. 47, 802; c: 108,:s: 92;.0.°558.) 


Local Modification. — Nash: 1951, c. 502; 
Randolph: 1965, c. 754, s. 1. 

Cross References. — As to certain omis- 
sions of duty punishable as for contempt, see 
§ 5A-11. As to duty to report death involving 


motor vehicle, see § 20-166.1. 

Editor’s Note. — Section 130-198, referred 
to in subdivision (6), was repealed by Session 
Laws 1983, c. 891, s. 1. 


CASE NOTES 


This section is simply a statement of the 
historical function of a coroner. The coro- 
ner is by this section commanded to make an 
investigation whenever it appears that de- 
ceased probably came to his death by criminal 
act. He is not required to summon a jury unless 
he is satisfied from his personal investigation 
that death was the result of criminal conduct. 
Gillikin v. United States Fid. & Guar. Co., 254 
N.C. 247, 118 S.E.2d 606 (1961). 

A coroner has no authority to perform 
an autopsy in cases where there is no 
suspicion of foul play. Gurganious vy. 
Simpson, 213 N.C. 613, 197 S.E. 163 (1938). 

Administration of Oaths. — Though the 


coroner is judge of the coroner’s court and the 
power and authority to administer oaths to the 
witnesses rests in him, the administration of 
oaths is a ministerial act and may be performed 
by anyone by the direction and in the presence 
of the court. State v. Knight, 84 N.C. 789 (1881). 

Swearing and Charging of Jury. — The 
inquest is the coroner’s court, and it is an 
indispensable requisite that the jury which is 
summoned be sworn and charged by the coro- 
ner in the presence of the body of the deceased. 
State v. Knight, 84 N.C. 789 (1881). 

Cited in State v. Colson, 274 N.C. 295, 163 
S.E.2d 376 (1968). 
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OPINIONS OF ATTORNEY GENERAL 


Coroner Has No Authority to Order Au- 
topsy. — See opinion of Attorney General to 
Mr. Edgar E. Smith, 41 N.C.A.G. 212 (1971). 


§ 152-8. Acts as sheriff in certain cases; special coroner. 


If at any time there is no person properly qualified to act as sheriff in any 
county, the coroner of such county is hereby required to execute all process and 
in all other things to act as sheriff, until some person is appointed sheriff in 
said county; and he shall be under the same rules and regulations, and subject 
to the same forfeitures, fines, and penalties as sheriffs are by law for neglect or 
disobedience of the same duties. If at any time the sheriff of any county is 
interested in or a party to any proceeding in any court, and there is no coroner 
in such county, or if the coroner is interested in any such proceeding, then the 
clerk of the court from which such process issues shall appoint some suitable 
person to act as special coroner to execute such process, and such special 
coroner shall be under the same rules, regulations, and penalties as 
hereinabove provided for. (Code, s. 658; 1891, c. 173; Rev., s. 1052; C.S., s. 1021; 
Ex. Sess. 1924, c. 65.) 


Local Modification. — Randolph: 1965, c. 
704, sa. 


CASE NOTES 


The words “any proceedings in any 
court,” contained in the provision for deputiz- 
ing special officers where the sheriff and coro- 
ner are interested, have been given a literal 
interpretation, and the provision is held apph- 
cable to courts of justices of the peace as well as 
to the higher courts. Baker v. Brem, 127 N.C. 
322, 37 S.E. 454 (1900). 


Service of Summons by Coroner When 
Sheriff Is Party. — In an action in which the 
sheriff is a party it is proper that the summons 
be addressed to and served by the coroner. 
State v. Baird, 118 N.C. 854, 24 S.E. 668 (1896). 

As to service by the coroner’s deputy in 
an action in which the sheriff is a party, 
see Yeargin v. Siler, 83 N.C. 348 (1880). 


§ 152-9. Compensation of jurors at inquest. 


All persons who may be summoned to act as jurors in any inquest held by a 
coroner over dead bodies, and who, in obedience thereto, appear and act as 
such jurors, shall be entitled to the same compensation in per diem and 
mileage as is allowed by law to jurors acting in the superior courts. The 
coroners of the respective counties are authorized and empowered to take proof 
of the number of days of service of each juror so acting, and also of the number 
of miles traveled by such juror in going to and returning from such place of 
inquest, and shall file with the board of commissioners of the county a correct 
account of the same, which shall be, by such commissioners, audited and paid 
in the manner provided for the pay of jurors acting in the superior courts. 
(Code, ss. 659, 660; Rev., s. 1053; C.S., s. 1022; Ex. Sess. 1924, c. 65.) 


Local Modification. — Randolph: 1965, c. 
754, 8.1. 


Cross References. — As to fees of coroners’ 
jurors in superior court, see now § 7A-312. 
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§ 152-10. Hearing by coroner in lieu of other preliminary 
hearing; habeas corpus. 


All hearings by a coroner and his jury, as provided herein, when the accused 
has been arrested and has participated in such hearing, shall be in lieu of any 
other preliminary hearing, and such cases shall be immediately sent to the 
clerk of the superior court of such county and docketed by him in the same 
manner as warrants from magistrates. Any accused person who shall be so 
committed by a coroner shall have the right, upon habeas corpus, to have a 
judge of the superior or district court review the action of the coroner in fixing 
bail or declining the same. (Ex. Sess. 1924, c. 65; 1973, c. 108, s. 93.) 


Local Modification. — Randolph: 1965, c. 
7b4,.8. 1, 


§ 152-11. Service of process issued by coroner. 


All process, both subpoenas and warrants for the arrest of any person or 
persons, and orders for the summoning of a jury, in case it may appear 
necessary for such coroner to issue such order, shall be served by the sheriff or 
other lawful officer of the county in which such dead body is found, and in case 
it is necessary to subpoena witnesses or to arrest persons in a county other 
than such county in which the body of the deceased is found, then such coroner 
may issue his process to any other county in the State, with his official seal 
attached, and such process shall be served by the sheriff or other lawful officer 
of the county to which it is directed, but such process shall not be served 
outside of the county in which such dead body is found unless attested by the 
official seal of such coroner. (Ex. Sess. 1924, c. 65.) 


Local Modification. — Randolph: 1965, c. 
154, 8. 1. 
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Chapter 152A. 


County Medical Examiner. 


§§ 152A-1 through 152A-12: Repealed by Session Laws 1967, c. 1154, 
s. 8. 


Cross References. — As to public health, 
see now Chapter 130A. 
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Chapter 153. 


Counties and County Commissioners. 


§§ 153-1 through 153-382: Repealed by Session Laws 1973, c. 822. 


Editor’s Note. — This Chapter was re- 
pealed by Session Laws 1973, c. 822, which 
enacted new Chapter 153A, Counties. The fol- 
lowing sections were transferred by the 1973 
act to other Chapters: §§ 153-177 to 153-198 
was transferred to former § 162-31 and 
§§ 162-32 to 162-49 by Session Laws 19738, c. 
822, s. 3; §§ 153-295 to 153-324 were trans- 
ferred to §§ 162A-64 to 162A-80 by Session 
Laws 1978, c. 822, s. 4. 

Session Laws 1973, c. 822, ss. 9 through 12, 
provided: 

“Sec. 9. No provision of this act is intended, 
nor may any be construed, to affect in any way 
a right or interest, public or private: 

“(a) Now vested or accrued, in whole or in 
part, the validity of which might be sustained 
or preserved by reference to a provision of law 
repealed by this act; or 

“(b) Derived from or which might be sus- 
tained or preserved in reliance upon, action 
(including the adoption of orders, resolutions, 


or ordinances) taken before the effective date of 
this act pursuant to or within the scope of a 
provision of law repealed by this act. 

“Sec. 10. No law repealed, expressly or by 
implication, before the effective date of this act 
and no law granting authority that has been 
exhausted before the effective date of this act is 
revived by: 

“(a) The repeal in this act of any act repeal- 
ing such a law; or 

“(b) Any provision of this act that disclaims 
an intention to repeal or affect enumerated, 
designated, or described laws. 

“Sec. 11. No provision of this act is intended, 
nor may any be construed, to impair the obli- 
gation of any bond, note, or coupon outstanding 
on the effective date of this act. 

“Sec. 12. No action or proceeding of any na- 
ture (whether civil or criminal, judicial or ad- 
ministrative, or otherwise) pending at the effec- 
tive date of this act is abated or otherwise 
affected by the adoption of this act.” 
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Chapter 153A. 


Counties. 
Article 1. Sec. 
Definitions and Statutory Construction. 

Sec. 
153A-1. Definitions. 
153A-2. Effect on prior laws and actions taken 

pursuant to prior laws. 153A-39. 
153A-3. Effect of Chapter on local acts. 
153A-4. Broad construction. 153A-40. 
153A-5. Statutory references deemed amended  153A-41. 


to conform to Chapter. 


153A-6 through 153A-9. [Reserved.]| 


153A-10. 
153A-11. 
153A-12. 
153A-13. 
153A-14. 
153A-15. 


153A-16. 


153A-17. 
153A-18. 
153A-19. 
153A-20. 
153A-21. 
153A-22. 


153A-23, 


153A-25. 
153A-26. 
153A-27. 


Article 2. 


Corporate Powers. 


State has 100 counties. 

Corporate powers. 

Exercise of corporate power. 

Continuing contracts. 

Grants from other governments. 

Consent of board of commissioners 
necessary in certain counties be- 
fore land may be condemned or 
acquired by a unit of local govern- 
ment outside the county. 

[Reserved.] 


Article 3. 


Boundaries. 


Existing boundaries. 

Uncertain or disputed boundary. 

Establishing and naming townships. 

Map of electoral districts. 

[Repealed.] 

Redefining electoral district bound- 
aries. 

153A-24. [Reserved.] 


Article 4. 
Form of Government. 
Part 1. General Provisions. 


Qualifications for appointive office. 

Oath of office. 

Vacancies on the board of commis- 
sloners. 


153A-27.1. Vacancies on board of commission- 


153A-28. 


153A-29. 


ers In certain counties. 
Compensation of board of commis- 
sioners. 


[Repealed.] 


153A-30 through 153A-33. [Reserved.] 
Part 2. Structure of the Board of 


153A-34. 


Commissioners. 


Structure of boards of commission- 
ers. 


153A-35 through 153A-38. [Reserved.] 


Part 3. Organization and Procedures of the 


153A-42. 
153A-43. 
153A-44. 


153A-44. 


153A-45. 
153A-46. 
153A-47. 
153A-48. 
153A-49. 
153A-50. 


153A-51. 
153A-52. 


Board of Commissioners. 


Selection of chairman and vice-chair- 
man; powers and duties. 

Regular and special meetings. 

Procedures. 

Minutes to be kept; ayes and noes. 

Quorum. 

(Effective until July 1, 2002) Mem- 
bers excused from voting. 

(Effective July 1, 2002) Members ex- 
cused from voting. 

Adoption of ordinances. 

Franchises. 

Technical ordinances. 

Ordinance book. 

Code of ordinances. 

Pleading and proving county ordi- 
nances. 

[Reserved.] 

Conduct of public hearing. 


153A-53 through 153A-57. [Reserved.] 


Part 4. Modification in the Structure of the 


153A-58. 
153A-59. 
153A-60. 
153A-61. 
153A-62. 


153A-63. 
153A-64. 


Board of Commissioners. 


Optional structures. 

Implementation when board has 
members serving a combination of 
four- and two-year terms. 

Initiation of alterations by resolu- 
tion. 

Submission of proposition to voters; 
form of ballot. 

Effective date of any alteration. 

Filing copy of resolution. 

Filing results of election. 


153A-65 through 153A-75. [Reserved.] 


153A-76. 


153A-77. 


Article 5. 


Administration. 


Part 1. Organization and 
Reorganization of 
County Government. 


Board of commissioners to organize 
county government. 

Authority of boards of commissioners 
in certain counties over commis- 
sions, boards, agencies, etc. 


153A-77.1. Single portal of entry. 
153A-78 through 153A-80. [Reserved.] 
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Part 2. Administration in Counties Having 
Managers. 


Sec. 

153A-81. Adoption of county-manager plan; 
appointment or designation of 
manager. 

153A-82. Powers and duties of manager. 

153A-83. Acting county manager. 

153A-84. Interim county manager. 

153A-85, 153A-86. [Reserved.] 


Part 3. Administration in Counties Not 
Having Managers. 


Sec. 

153A-123. 
153A-124. 
153A-125. 


153A-126. 
153A-127. 
153A-128. 


153A-129. 
153A-130. 
153A-131. 


Enforcement of ordinances. 

Enumeration not exclusive. 

Regulation of solicitation cam- 
paigns, flea markets and itinerant 
merchants. 

Regulation of begging. 

Abuse of animals. 

Regulation of explosive, corrosive, 
inflammable, or radioactive sub- 
stances. 

Firearms. 

Pellet guns. 

Possession or harboring of danger- 


153A-87. 
153A-88. 


153A-89. 
153A-90, 


153A-92. 
153A-93. 
153A-94. 


153A-95. 
153A-96. 


153A-97. 
1538A-98. 


153A-99. 


Administration in counties not hav- 
ing managers. 

Acting department heads. 

Interim department heads. 

153A-91. [Reserved.] 


Part 4. Personnel. 


Compensation. 

Retirement benefits. 

Personnel rules; office hours, work- 
days, and holidays. 

Personnel board. 

Participation in the Social Security 
Act. 

Defense of officers, employees and 
others. 
Privacy of 
records. 
County employee political activity. 


employee personnel 


153A-100. [Reserved.] 


Part 5. Board of Commissioners and Other 


Officers, 


Boards, Departments, and Agencies 
of the County. 


153A-101. Board of commissioners to direct 


fiscal policy of the county. 


153A-102. Commissioners to fix fees. 
153A-103. Number of employees in offices of 


sheriff and register of deeds. 


158A-104. Reports from officers, employees, 


and agents of the county. 


153A-105 through 153A-110. [Reserved.] 
Part 6. Clerk to the Board of Commissioners. 


153A-111. Appointment; powers and duties. 
153A-112, 153A-113. [Reserved.] 


Part 7. County Attorney. 


153A-114. Appointment; duties. 
153A-115 through 153A-120. [Reserved.] 


Article 6. 


Delegation and Exercise of the General 


Police Power. 


153A-121. General ordinance-making power. 
153A-122. Territorial jurisdiction of county or- 


dinances. 


ous animals. 
Removal and disposal of abandoned 
and junked motor vehicles. 
153A-132.1. To provide for the removal and 
disposal of trash, garbage, etc. 
153A-132.2. Regulation, restraint and prohibi- 
tion of abandonment of junked 
motor vehicles. 


153A-132. 


153A-133. Noise regulation. 
153A-134. Regulating and _ licensing busi- 
nesses, trades, etc. 
153A-135. Regulation of places of amusement. 
153A-136. Regulation of solid wastes. 
153A-137. Cable television franchises. 
153A-138. Registration of mobile homes, house 
trailers, etc. 
153A-139. Regulation of traffic at parking ar- 
eas and driveways. 
153A-140. Abatement of public health nui- 
sances. 
153A-141. [Repealed.] 
153A-142. Curfews. 
153A-143 through 153A-145. [Reserved.] 
Article 7. 
Taxation. 


153A-146. General power to impose taxes. 

153A-147. Remedies for collecting taxes other 
than property taxes. 

153A-148. Continuing taxes. 

153A-148.1. Disclosure of certain information 
prohibited. 

153A-149. Property taxes; authorized pur- 
poses; rate limitation. 

153A-150. Reserve for octennial reappraisal. 

153A-151. Sales tax. 

153A-152. Privilege license taxes. 

153A-152.1. Privilege license tax on low-level 
radioactive and hazardous waste 
facilities. 

153A-153. Animal tax. 

153A-154. Cable television franchise tax. 

153A-154.1. Uniform penalties for local meals 
taxes. 

153A-155. Uniform provisions for room occu- 
pancy taxes. 

153A-156. Gross receipts tax on short-term 
leases or rentals. 
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Article 8. 
County Property. 


Part 1. Acquisition of Property. 


Sec. 

153A-157. [Recodified.] 

153A-158. Power to acquire property. 

153A-158.1. Acquisition and improvement of 
school property in certain coun- 
ties. 

153A-158.2. Acquisition and improvement of 
community college property. 

153A-159 through 153A-162. [Repealed.] 

153A-163. Acquisition of property at a judicial 
sale, execution sale, or sale pursu- 
ant to a power of sale; disposition 
of such property. 

153A-164. Joint buildings. 

153A-165. Leases. 

153A-166 through 153A-168. [Reserved.] 


Part 2. Use of County Property. 


153A-169. Care and use of county property; 
sites of county buildings. 

153A-170. Regulation of parking on county 
property. 

153A-171 through 153A-175. [Reserved.] 


Part 3. Disposition of County Property. 


153A-176. Disposition of property. 

153A-177. Reconveyance of property donated 
to a local government. 

153A-178 through 153A-184. [Reserved.] 


Article 9. 


Special Assessments. 


Sec. 

1538A-200. Enforcement of assessments; inter- 
est; foreclosure; limitations. 

153A-201. Authority to hold assessments in 
abeyance. 

153A-202. Assessments on property held by 
tenancy for life or years; contribu- 


tion. 

153A-203. Lien in favor of a cotenant or joint 
owner paying special assess- 
ments. 


153A-204. Apportionment of assessments. 

153A-204.1. Maintenance assessments. 

153A-205. Improvements to subdivision and 
residential streets. 

153A-206. Street light assessments. 

153A-207 through 153A-210. [Reserved.] 


Article 10. 


Law Enforcement and Confinement 
Facilities. 


Part 1. Law Enforcement. 


158A-211. Training and development pro- 
grams for law enforcement. 

153A-212. Cooperation in law-enforcement 
matters. 

153A-212.1. Resources to protect the public. 

153A-213 through 153A-215. [Reserved.] 


Part 2. Local Confinement Facilities. 


153A-216. 
153A-217. 
1538A-218. 
153A-219. 
153A-220. 
153A-221. 


Legislative policy. 

Definitions. 

County confinement facilities. 
District confinement facilities. 
Jail and detention services. 
Minimum standards. 


153A-185. 


153A-186. 
153A-187. 
153A-188. 
153A-189. 


153A-190. 
153A-191. 
153A-192. 
153A-193. 
' 153A-193.1. Discounts authorized. 
153A-194. 
153A-195. 
153A-196. 
153A-197. 


153A-198. 
153A-199. 


Authority to make special assess- 
ments. 

Bases for making assessments. 

Corner lot exemptions. 

Lands exempt from assessment. 

State participation in improvement 
projects. 

Preliminary resolution; contents. 

Notice of preliminary resolution. 

Hearing on preliminary resolution; 
assessment resolution. 

Determination of costs. 


Preliminary assessment roll; publi- 
cation. 
Hearing on preliminary assessment 
roll; revision; confirmation; lien. 
Publication of notice of confirmation 
of assessment roll. 

Appeal to the General Court of Jus- 
tice. 

Reassessment. 

Payment of assessments in full or 
by installments. 


153A-221.1. Standards and inspections. 

153A-222. Inspections of local confinement fa- 
cilities. 

153A-223. Enforcement of minimum §stan- 
dards. 

153A-224. Supervision of local confinement fa- 
cilities. 

153A-225. Medical care of prisoners. 

153A-225.1. Duty of custodial personnel when 
prisoners are unconscious or semi- 
conscious. 

153A-226. Sanitation and food. 

153A-227. [Repealed.] 

153A-228. Separation of sexes. 

153A-229. Jailers’ report of jailed defendants. 


Part 3. Satellite Jail/Work Release Units. 


153A-230. Legislative policy. 

153A-230.1. Definitions. 

153A-230.2. Creation of Satellite Jail/Work Re- 
lease Unit Fund. 

153A-230.3. Basic requirements for satellite 
jail/work release units. 

153A-230.4. Standards. 
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Sec. 

153A-230.5. Satellite jails/work release units 
built with non-State funds. 

153A-231, 153A-232. [Reserved.] 


Article 11. 


Fire Protection. 


153A-233. Fire-fighting and prevention ser- 


Sec. 

153A-264. 
153A-265. 
153A-266. 
153A-267. 


153A-268. 
153A-269. 
153A-270. 


Free library services. 

Library board of trustees. 

Powers and duties of trustees. 

Qualifications of chief librarian; li- 
brary employees. 

Financing library systems. 

Title to library property. 

Joint libraries; contracts for library 


153A-234. 
153A-235. 


153A-236, 


153A-238. 
153A-239. 


153A-239.1. Naming 


153A-240. 
153A-241. 
153A-242. 


153A-243. 


1538A-244. 
153A-245, 


vices. 
Fire marshal. 
[Repealed.] 
153A-237. [Reserved.] 


Article 12. 
Roads and Bridges. 


Public road defined for counties. 

[Repealed.] 

roads and _ assigning 
street numbers in unincorporated 
areas for counties. 

[Repealed.] 

Closing public roads or easements. 

Regulation or prohibition of fishing 
from bridges. 

Authorizing bridges over navigable 
waters. 

Railroad revitalization programs. 

153A-246. [Reserved.] 


Article 13. 


Health and Social Services. 


153A-247. 


153A-248. 
153A-249. 
153A-250. 


Part 1. Health Services. 


Provision for public health and 
mental health. 

Health-related appropriations. 

Hospital services. 

Ambulance services. 


153A-251 through 153A-254. [Reserved.] 


Part 2. Social Service Provisions. 


153A-255. 


153A-256. 
153A-257. 


153A-258. 


Authority to provide social service 
programs. 

County home. 

Legal residence for social service 
purposes. 

[Reserved.] 


Part 3. Health and Social Services Contracts. 


153A-259. 


153A-260. 


153A-261. 


153A-262. 
153A-263. 


Counties authorized to contract 
with other entities for health and 
social services. 

[Reserved.] 


Article 14. 
Libraries. 


Declaration of State policy. 
Library materials defined. 
Public library systems authorized. 


services. 

Library systems operated under lo- 
cal acts brought under this Arti- 
cle. 

Designation of library employees to 
register voters. 

[Reserved.] 


Article 15. 


Public Enterprises. 


153A-271. 


153A-272. 


153A-273. 


Part 1. General Provisions. 


153A-274. Public enterprise defined. 

153A-275. Authority to operate public enter- 
prises. 

153A-276. Financing public enterprises. 

153A-277. Authority to fix and enforce rates. 

153A-278. Joint provision of enterprisory ser- 
vices. 

153A-279 through 153A-282. [Reserved.] 


Part 2. Special Provisions for Water and 
Sewer Services. 


153A-283. Nonliability for failure to furnish 
water or sewer services. 

153A-284. Power to require connections. 

153A-285. [Repealed.] 

153A-286. Law with respect to riparian rights 
not changed. 

153A-287. [Repealed.] 

153A-288. Venue for actions by riparian own- 
ers. 

153A-289, 153A-290. [Reserved.] 


Part 3. Special Provisions for Solid Waste 
Collection and Disposal. 


153A-291. Cooperation between the Depart- 
ment of Transportation and any 
county in establishing or operat- 
ing solid waste disposal facilities. 

153A-292. County collection and disposal facil- 
ities. 

153A-293. (See editor’s note) Collection of fees 
for solid waste disposal facilities 
and solid waste collection services. 

153A-294. Solid waste defined. 

153A-295 through 153A-299. [Reserved.] 


Part 4. Long Term Contracts for Disposal of 
Solid Waste. 


153A-299.1 through 153A-299.6. [Repealed.] 
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Article 16. 


County Service Districts; County 
Research and Production 


Service Districts. 


Part 1. County Service Districts. 


Sec. 


153A-300. 
153A-301. 


153A-302. 
153A-303. 
153A-304. 


Title; effective date. 

Purposes for which districts may be 
established. 

Definition of service districts. 

Extension of service districts. 

Consolidation of service districts. 


153A-304.1. Reduction in district after annex- 


ation. 


153A-304.2. Reduction in district after annex- 


153A-305. 


153A-306. 
153A-307. 
153A-308. 


ation to Chapter 69 fire district. 
Required provision or maintenance 
of services. 
Abolition of service districts. 
Taxes authorized; rate limitation. 
Bonds authorized. 


Sec. 


153A-326. 


Building setback lines. 


153A-327 through 153A-329. [Reserved.] 


Part 2. Subdivision Regulation. 


153A-330. Subdivision regulation. 

153A-331. Contents and requirements of ordi- 
nance. 

153A-332. Ordinance to contain procedure for 
plat approval; approval prerequi- 
site to plat recordation; statement 
by owner. 

153A-333. Effect of plat approval on dedica- 
tions. 

153A-334. Penalties for transferring lots in un- 
approved subdivisions. 

153A-335. “Subdivision” defined. 


153A-336 through 153A-339. [Reserved.] 


153A-340. 
153A-341. 


Part 3. Zoning. 


Grant of power. 
Purposes in view. 


153A-309. EMS services in fire protection dis- 
tricts. . 

153A-309.1. [Reserved.] 

153A-309.2. Rate limitation in certain dis- 
tricts. 

153A-310. Rate limitation in certain districts. 


Part 2. County Research and Production 
Service Districts. 


153A-311. Purposes for which districts may be 
established. 

153A-312. Definition of research and produc- 
tion service district. 

153A-313. Advisory committee. 

153A-314. Extension of service districts. 

153A-315. Required provision or maintenance 
of services. 

153A-316. Abolition of service districts. 

153A-317. Taxes authorized; rate limitation. 


Article 17. 
[Reserved.] 
153A-318, 153A-319. [Reserved.] 


Article 18. 


Planning and Regulation of 
Development. 


Part 1. General Provisions. 


153A-341.1. Zoning regulations for manufac- 
tured homes. 

153A-342. Districts; zoning less than entire 
jurisdiction. 

153A-343. Method of procedure. 

153A-344. Planning agency; zoning plan; certi- 
fication to board of commissioners; 
amendments. 

153A-344.1. Vesting rights. 

153A-345. Board of adjustment. 

153A-346. Conflict with other laws. 

153A-347. Part applicable to buildings con- 
structed by the State and its sub- 
divisions; exception. 

153A-348. Statute of limitations. 

153A-349. [Reserved.] 


Part 4. Building Inspection. 


153A-350. “Building” defined. 

153A-350.1. Tribal lands. 

153A-351. Inspection department; certification 
of electrical inspectors. 

153A-351.1. Qualifications of inspectors. 

153A-352. Duties and responsibilities. 

153A-353. Joint inspection department; other 
arrangements. 


153A-320. 
153A-321. 
153A-322. 
153A-323. 


153A-324. 
153A-325. 


Territorial jurisdiction. 

Planning agency. 

Supplemental powers. 

Procedure for adopting or amending 
ordinances under this Article and 
Chapter 160A, Article 19. 

Enforcement of ordinances. 

Submission of statement concern- 
ing improvements. 


1538A-354. 
153A-355. 
153A-356. 
153A-357. 
153A-358. 


153A-359. 
153A-360. 
153A-361. 
153A-362. 
153A-363. 
153A-364. 


153A-365. 
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Financial support. 

Conflicts of interest. 

Failure to perform duties. 

Permits. 

Time limitations on validity of per- 
mits. 

Changes in work. 

Inspections of work in progress. 

Stop orders. 

Revocation of permits. 

Certificates of compliance. 

Periodic inspections for hazardous 
or unlawful conditions. 

Defects in buildings to be corrected. 


Sec. 
153A-366. 
153A-367. 


153A-368. 


153A-369. 
153A-370. 


153A-371. 
153A-372. 
153A-373. 
153A-374. 
153A-375. 
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Unsafe buildings condemned. 

Removing notice from condemned 
building. 

Action in event of failure to take 
corrective action. 

Order to take corrective action. 

Appeal; finality of order not ap- 
pealed. 

Failure to comply with order. 

Equitable enforcement. 

Records and reports. 

Appeals. 

Establishment of fire limits. 


Part 5. Community Development. 


153A-376. 
153A-377. 


153A-378. 


Community development programs 
and activities. 

Acquisition and disposition of prop- 
erty for redevelopment. 

Low- and moderate-income housing 
programs. 


153A-379 through 153A-390. [Reserved.] 


Article 19. 


Regional Planning Commissions. 


153A-391. 


153A-392. 
153A-393. 
153A-394, 
153A-395. 
153A-396. 
153A-397. 
153A-398. 


153A-399, 


Creation; admission of new mem- 
bers. 

Contents of resolution. 

Withdrawal from commission. 

Organization of the commission. 

Powers and duties. 

Fiscal affairs. 

Reports. 

Regional planning and economic de- 
velopment commissions. 

153A-400. [Reserved.] 


Article 20. 


Consolidation and Governmental Study 


153A-401. 
153A-402. 
153A-403. 
153A-404. 
153A-405. 


Commissions. 


Establishment; support. 

Purposes of a commission. 

Content of concurrent resolutions. 

Powers of a commission. 

Referendum; General Assembly ac- 
tion. 


Article 21. 


[Reserved.] 


153A-406 through 153A-420. [Reserved.] 


Article 22. 


Regional Solid Waste Management 


153A-421. 


Authorities. 


Definitions; applicability; creation 
of authorities. 


Sec. 

153A-422. 
153A-423. 
153A-424. 
153A-425. 
153A-426. 
153A-427. 
153A-428. 


153A-429. 


153A-430. 
153A-431. 


153A-432. 


Purposes of an authority. 

Membership; board; delegates. 

Contents of charter. 

Organization of authorities. 

Withdrawal from an authority. 

Powers of an authority. 

Fiscal accountability; support from 
other governments. 

Long-term contract permitted by 
and with an authority. 

Compliance with other law. 

Issuance of revenue bonds and 
notes. 

Advances. 


153A-433, 153A-434. [Reserved.] 


Article 23. 


Miscellaneous Provisions. 


153A-435. 


153A-436. 


153A-437. 


153A-438. 


153A-439. 


153A-440. 


153A-440.1. Watershed 


153A-441. 
153A-442. 
153A-443. 


153A-444. 
153A-445. 


153A-446. 


153A-447. 


153A-448. 
153A-449. 
153A-450. 
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Liability insurance; damage suits 
against a county involving govern- 
mental functions. 

Photographic — reproduction 
county records. 

Assistance to historical organiza- 
tions. 

Beach erosion control and flood and 
hurricane protection works. 

Support of extension activities; per- 
sonnel rules for extension employ- 
ees. 

Promotion of soil and water conser- 
vation work. 


of 


improvement  pro- 
grams; drainage and water re- 
sources development projects. 

County surveyor. 

Animal shelters. 

Redesignation of site of “courthouse 
door,” etc. 

Parks and recreation. 

Miscellaneous powers 
Chapter 160A. 

County may offer reward for infor- 
mation as to persons damaging 
county property. 

Certain counties may appropriate 
funds to Western North Carolina 
Development Association, Inc. 

Mountain ridge protection. 

Contracts with private entities. 

Contracts for construction of satel- 
lite campuses of community col- 
leges. 


found in 


§153A-1 


ART. 1. DEFINITIONS, ETC. 


§153A-1 


ARTICLE 1. 


Definitions and Statutory Construction. 


§ 153A-1. Definitions. 


Unless otherwise specifically provided, or unless otherwise clearly required 
by the context, the words and phrases defined in this section have the meaning 


indicated when used in this Chapter. 


(1) “City” means a city as defined by G.S. 160A-1(2), except that it does not 
include a city that, without regard to its date of incorporation, would 
be disqualified from receiving gasoline tax allocations by G.S. 136- 


41.2(a). 


(2) “Clerk” means the clerk to the board of commissioners. 

(3) “County” means any one of the counties listed in G.S. 153A-10. 

(4) “General law” means an act of the General Assembly that applies to all 
units of local government, to all counties, to all counties within a class 
defined by population or other criteria, to all cities, or to all cities 
within a class defined by population or other criteria, including a law 
that meets the foregoing standards but contains a clause or section 
exempting from its effect one or more counties, cities, or counties and 


cities. 


(5) “Local act” means an act of the General Assembly that applies to one 
or more specific counties, cities, or counties and cities by name. “Local 


act” is interchangeable with the terms “special act, 
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special law,” 


“public-local act,” and “private act,” is used throughout this Chapter in 
preference to those terms, and means a local act as defined in this 
subdivision without regard to the terminology employed in local acts 
or other portions of the General Statutes. 

(6) “Publish,” “publication,” and other forms of the verb “to publish” mean 
insertion in a newspaper qualified under G.S. 1-597 to publish legal 
advertisements in the county. (1978, c. 822, s. 1.) 


Local Modification. — New Hanover: 1983, 
c. 365. 

Editor’s Note. — Session Laws 1973, c. 822, 
repealed Chapter 153, Counties, and enacted in 
its place a new Chapter 153A. Certain other 
1973 acts originally codified in Chapter 153 are 
included in Chapter 153A as directed in Session 
Laws 1978, c. 822, s. 2. Where appropriate, the 
historical citations to sections in the repealed 
Chapter have been added to corresponding sec- 
tions in new Chapter 153A. 

Session Laws 1973, c. 822, ss. 9 through 12, 
provided: 
~ “Sec. 9. No provision of this act is intended, 
nor may any be construed, to affect in any way 
a right or interest, public or private: 

“(a) Now vested or accrued, in whole or in 
part, the validity of which might be sustained 
or preserved by reference to a provision of law 
repealed by this act; or 

“(b) Derived from or which might be sus- 
tained or preserved in reliance upon, action 
(including the adoption of orders, resolutions, 


or ordinances) taken before the effective date of 
this act pursuant to or within the scope of a 
provision of law repealed by this act. 

“Sec. 10. No law repealed, expressly or by 
implication, before the effective date of this act 
and no law granting authority that has been 
exhausted before the effective date of this act is 
revived by: 

“(a) The repeal in this act of any act repealing 
such a law; or 

“(b) Any provision of this act that disclaims 
an intention to repeal or affect enumerated, 
designated, or described laws. 

“Sec. 11. No provision of this act is intended, 
nor may any be construed, to impair the obli- 
gation of any bond, note, or coupon outstanding 
on the effective date of this act. 

“Sec. 12. No action or proceeding of any 
nature (whether civil or criminal, judicial or 
administrative, or otherwise) pending at the 
effective date of this act is abated or otherwise 
affected by the adoption of this act.” 
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CASE NOTES 
Applied in Ratcliff v. County of Buncombe, Cited in Ratcliff v. County of Buncombe, 759 
663 F. Supp. 1003 (W.D.N.C. 1987). F.2d 1183 (4th Cir. 1985). 


§ 153A-2. Effect on prior laws and actions taken pursuant 
to prior laws. 


The provisions of this Chapter, insofar as they are the same in substance as 
laws in effect as of December 31, 1973, are intended to continue those laws in 
effect and not to be new enactments. The enactment of this Chapter does not 
require the readoption of any county or city ordinance adopted pursuant to 
laws that were in effect as of December 31, 1973, and that are restated or 
revised in this Chapter. The provisions of this Chapter do not affect any act 
heretofore done, any liability incurred, any right accrued or vested, or any suit 
or prosecution begun or cause of action accrued as of January 1, 1974. (1978, 
CP 82228415) | 


§ 153A-3. Effect of Chapter on local acts. 


(a) Except as provided in this section, nothing in this Chapter repeals or 
amends a local act in effect as of January 1, 1974, or any portion of such an act, 
unless this Chapter or a subsequent enactment of the General Assembly 
clearly shows a legislative intent to repeal or supersede that local act. 

(b) If this Chapter and a local act each provide a procedure that contains 
every action necessary for the performance or execution of a power, right, duty, 
function, privilege, or immunity, the two procedures may be used in the 
alternative, and a county may follow either one. 

(c) If this Chapter and a local act each provide a procedure for the 
performance or execution of a power, right, duty, function, privilege, or 
immunity, but the local act procedure does not contain every action necessary 
for the performance or execution, the two procedures may be used in the 
alternative, and a county may follow either one; but the local act procedure 
shall be supplemented as necessary by this Chapter’s procedure. If a local act 
procedure is being supplemented in such a manner, and there is a conflict or 
inconsistency between the local act procedure and this Chapter’s procedure, 
the local act procedure shall be followed. 

(d) If a power, right, duty, function, privilege, or immunity is conferred on 
counties by this Chapter, and a local act enacted earlier than this Chapter 
omits or expressly denies or limits the same power, right, duty, function, 
Pe eee or immunity, this Chapter supersedes the local act. (1973, c. 822, s. 


CASE NOTES 


Section 153A-345 did not change Forsyth (1987), aff'd, 321 N.C. 742, 366 S.E.2d 858 
County zoning ordinance enacted pursuant (1988). 
to Session Laws 1947, c. 677 in April, 1967. Cited in Cardwell v. Smith, 92 N.C. App. 
Cardwell v. Forsyth County Zoning Bd. of Ad- 505, 374 S.E.2d 625 (1988); Bethune v. County 
justment, 88 N.C. App. 244, 362 S.E.2d 843 of Harnett, 349 N.C. 343, 507 S.E.2d 40 (1998). 


§ 153A-4. Broad construction. 


It is the policy of the General Assembly that the counties of this State should 
have adequate authority to exercise the powers, rights, duties, functions, 
privileges, and immunities conferred upon them by law. To this end, the 
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§153A-10 


provisions of this Chapter and of local acts shall be broadly construed and 
grants of power shall be construed to include any powers that are reasonably 
expedient to the exercise of the power. (1973, c. 822, s. 1.) 


CASE NOTES 


Legislative Intent. — This legislative man- 
date requires broad construction of those stat- 


utes granting power and restrictive readings of 


those purporting to limit the power. Stillings v. 
City of Winston-Salem, 63 N.C. App. 618, 306 
S.E.2d 489 (1983), rev'd on other grounds, 311 
N.C. 689, 319 S.E.2d 233 (1984). 
Amendment to county zoning ordinance 
constituted a valid legislative prerogative 
to change the sanitary landfill use from a 
“special use permit” category to a “use by right 
under prescribed conditions” category and that 
section of the county zoning ordinance, which 


allowed county zoning administrator to ap- 
prove the county’s permit application for the 
siting of a landfill, was constitutional and law- 
ful on its face. County of Lancaster v. 
Mecklenburg County, 334 N.C. 496, 434 S.E.2d 
604 (1993). 

Quoted in Summey Outdoor Adv., Inc. v. 
County of Henderson, 96 N.C. App. 533, 386 
S.E.2d 439 (1989). 

Cited in Maready v. City of Winston-Salem, 
342 N.C. 708, 467 S.E.2d 615 (1996); Three 
Guys Real Estate v. Harnett County, 345 N.C. 
468, 480 S.E.2d 681 (1997). 


§ 153A-5. Statutory references deemed amended to con- 
form to Chapter. 


If a reference is made in another portion of the General Statutes, in a local 
act, or in a city or county ordinance, resolution, or order to a portion of Chapter 
153, and the reference is to Chapter 153 as it existed immediately before 
February 1, 1974, the reference is deemed amended to refer to that portion of 
this Chapter that most nearly corresponds to the repealed or superseded 
portion of Chapter 153. (1973, c. 822, s. 1.) 


§§ 153A-6 through 153A-9: Reserved for future codification purposes. 


ARTICLE 2. 


Corporate Powers. 


§ 153A-10. State has 100 counties. 


North Carolina has 100 counties. They are: Alamance, Alexander, Alleghany, 
Anson, Ashe, Avery, Beaufort, Bertie, Bladen, Brunswick, Buncombe, Burke, 
Cabarrus, Caldwell, Camden, Carteret, Caswell, Catawba, Chatham, Chero- 
kee, Chowan, Clay, Cleveland, Columbus, Craven, Cumberland, Currituck, 
Dare, Davidson, Davie, Duplin, Durham, Edgecombe, Forsyth, Franklin, 
Gaston, Gates, Graham, Granville, Greene, Guilford, Halifax, Harnett, 
Haywood, Henderson, Hertford, Hoke, Hyde, Iredell, Jackson, Johnston, 
Jones, Lee, Lenoir, Lincoln, Macon, Madison, Martin, McDowell, Mecklenburg, 
Mitchell, Montgomery, Moore, Nash, New Hanover, Northampton, Onslow, 
Orange, Pamlico, Pasquotank, Pender, Perquimans, Person, Pitt, Polk, 
Randolph, Richmond, Robeson, Rockingham, Rowan, Rutherford, Sampson, 
Scotland, Stanly, Stokes, Surry, Swain, Transylvania, Tyrrell, Union, Vance, 
Wake, Warren, Washington, Watauga, Wayne, Wilkes, Wilson, Yadkin, and 
Yancey. (19738, c. 822, s. 1.) 


Editor’s Note. — Session Laws 1998-15 of November 18, 1997, by and between Iredell 
provides for the ratification of the Meck Neck County and Mecklenburg County. Provision is 
Transfer Joint Undertaking Areement made as _ provided for the filing and recording of public 
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registration, jury lists and court jurisdiction, 
and education and tuition for children residing 
in the affected area. 


records, taxation, completion of the Street As- 
sessment Program begun by Mecklenburg 
County, resolution of criminal actions, voter 


CASE NOTES 


Cited in In re University of N.C., 300 N.C. 
563, 268 S.E.2d 472 (1980). 


§ 153A-11. Corporate powers. 


The inhabitants of each county are a body politic and corporate under the 
name specified in the act creating the county. Under that name they are vested 
with all the property and rights of property belonging to the corporation; have 
perpetual succession; may sue and be sued; may contract and be contracted 
with; may acquire and hold any property and rights of property, real and 
personal, that may be devised, bequeathed, sold, or in any manner conveyed, 
dedicated to, or otherwise acquired by the corporation, and from time to time 
may hold, invest, sell, or dispose of the property and rights of property; may 
have a common seal and alter and renew it at will; and have and may exercise 
in conformity with the laws of this State county powers, rights, duties, 
functions, privileges, and immunities of every name and nature. (1868, c. 20, 
ss. 1, 2, 3, 8; 1876-7, c. 141, s. 1; Code, ss. 702, 7038, 704, 707; Rev., ss. 1309, 


1310 nt818; Cress t290 1291, 1eoy- 1975. .c.. 522.81.) 


Legal Periodicals. — For note on abroga- 
tion of contractual sovereign immunity, see 12 
Wake Forest L. Rev. 1082 (1976). 


CASE NOTES 


I. General Consideration. 
II. Suits By and Against County. 


I, GENERAL CONSIDERATION. 


Editor’s Note. — Many of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Counties Are Bodies Politic and Corpo- 
rate. — Counties are bodies politic and corpo- 
rate, which may exercise as agents for the State 
only such powers as are prescribed by statute 
and those which are necessarily implied there- 
from by law, essential to the exercise of the 
powers specifically conferred. O’Neal v. Wake 
County, 196 N.C. 184, 145 S.E. 28 (1928). See 
also, Board of Comm’rs v. Hanchett Bond Co., 
194 N.C. 137, 1388 S.E. 614 (1927). 

The Constitution recognizes the exist- 
ence of counties as governmental agen- 
cies. White v. Commissioners of Chowan, 90 
N.C. 437 (1884); Woodall v. Western Wake Hwy. 
Comm’n, 176 N.C. 377, 97 S.E. 226 (1918). 

Which Are Part of the State Govern- 
ment. — Counties are of, and constitute a part 
of, the State government. Their chief purpose is 
to establish its political organization, and effec- 
tuate the local civi! administration of its powers 


and authority. They are in their general nature 
governmental—mere instrumentalities of gov- 
ernment—and possess corporate powers 
adapted to its purposes. It is not their purpose 
to create civil liability on their part, and be- 
come answerable to individuals civilly or other- 
wise. Manuel v. Board of Comm’rs, 98 N.C. 9, 3 
S.E. 829 (1887), citing White v. Commissioners 
of Chowan, 90 N.C. 437 (1884) and McCormac 
v. Commissioners of Robeson, 90 N.C. 441 
(1884). 

Counties are a branch of the State govern- 
ment. Bell v. Commissioners of Johnston 
County, 127 N.C. 85, 37 S.E. 136 (1900). 

By Art. VII of the Constitution of 1868, 
counties were regarded as municipal cor- 
porations. Winslow v. Commissioners of 
Perquimans County, 64 N.C. 218 (1870). See 
also, Gooch v. Gregory, 65 N.C. 142 (1871). 

But counties are not, in a strictly legal 
sense, municipal corporations, like cities 
and towns. Their purposes are more general 
and partake more largely of the purposes and 
powers of government proper. Manuel v. Board 
of Comm’rs, 98 N.C. 9, 3 S.E. 829 (1887); Bell v. 
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Commissioners of Johnston County, 127 N.C. 
85, 37 S.E. 1386 (1900); Martin v. Board of 
Comm’rs, 208 N.C. 354, 180 S.E. 777 (1935). 

The powers of the legislature over coun- 
ties are very broad and far-reaching, giv- 
ing to it practically full control of them. Jones v. 
Commissioners, 137 N.C. 579, 50 S.E. 291 
(1905); Woodall v. Western Wake Hwy. Comm’n, 
176 N.C. 377, 97 S.E. 226 (1918). 

Legislature May Create Counties and 
Invest Them with Powers. — It is within the 
power of the legislature to subdivide the terri- 
tory of the State and invest the inhabitants of 
such subdivisions with corporate functions, 
more or less extensive and varied in their 
character, for the purpose of government. The 
legislature alone can create counties, directly 
or indirectly, and invest them, and agencies in 
them, with powers, corporate or otherwise in 
their nature, to effectuate the purposes of the 
government, whether these be local or general, 
or both. Such organizations are intended to be 
instrumentalities and agencies employed to aid 
in the administration of the government, and 
are always under the control of the power that 
created them unless the same shall be re- 
stricted by some constitutional limitations. 
McCormac v. Commissioners of Robeson, 90 
N.C. 441 (1884); Board of Trustees v. Webb, 155 
N.C. 379, 71 S.E. 520 (1911); Commissioners of 
Cumberland County v. Commissioners of 
Harnett County, 157 N.C. 517, 73 S.E. 195 
(1911); Woodall v. Western Wake Hwy. Comm'n, 
176 N.C. 377, 97 S.E. 226 (1918). 

And May Impose Liability on Counties. 
— The legislature, subject to constitutional 
limitations, may confer upon counties such cor- 
porate powers to make contracts, create civil 
liabilities, and serve such business purposes, as 
it may deem expedient and wise, and may make 
them answerable in damages for the negligence 
of their officers and agents in failing to properly 
exercise the powers with which they are 
charged, or for exercising them improperly, to 
the injury of individuals. But such corporate 
authority and liability must be especially cre- 
ated by and appear from statutory provision, 
expressed in terms or necessarily implied. 
Manuel v. Board of Comm’rs, 98 N.C. 9, 3 S.E. 
829 (1887). 

The legislature may direct counties to 
perform as duties all things which it can 
empower them to do. State ex rel. Tate v. 
Board of Comm’rs, 122 N.C. 812, 30 S.E. 352 
(1898). 

And May Enlarge, Abridge or Modify 
Counties’ Functions. — The functions of 
counties are not always the same, and they may 
be enlarged, abridged or modified at the will of 
the legislature. White v. Commissioners of 
Chowan, 90 N.C. 437 (1884). 

As Well as Alter or Abolish Counties. — 
Counties are legislative creations and subject 
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to be changed, even abolished, or divided and 
subdivided, at the will of the General Assembly. 
Jones v. Commissioners, 143 N.C. 59, 55 S.E. 
427 (1906); Board of Trustees v. Webb, 155 N.C. 
379, 71 S.E. 520 (1911); Woodall v. Western 
Wake Hwy. Comm’n, 176 N.C. 377, 97 S.E. 226 
(1918). 

As to construction of powers granted to 
counties under former statutes, see Vaughn 
v. Commissioners of Forsyth County, 118 N.C. 
636, 24 S.E. 425 (1896). 

Supervisory Control of Boards of Com- 
missioners. — Under the Constitution and 
public laws of North Carolina, the boards of 
county commissioners are generally given su- 
pervision and control of governmental matters 
in the several counties. Bunch vy. Commission- 
ers of Randolph County, 159 N.C. 335, 74 S.E. 
1048 (1912). 

County Must Act Through Commission- 
ers Convened in a Legal Session. — For a 
county to exercise its power to contract, it is 
essential that it act through its county commis- 
sioners as a body convened in legal session, 
regular, adjourned or special, and, as a rule, 
authorized meetings are prerequisite to corpo- 
rate action, which should be based upon delib- 
erate conference and intelligent discussion of 
proposed measures. O’Neal v. Wake County, 
196 N.C. 184, 145 S.E. 28 (1928); Davenport v. 
Pitt County Drainage Dist., 220 N.C. 237, 17 
S.E.2d 1 (1941); Jefferson Std. Life Ins. Co. v. 
Guilford County, 225 N.C. 293, 34 S.E.2d 430 
(1945). 

And Not in Joint Meeting with Other 
Governmental Agencies. — The commission- 
ers of a county are without authority, constitu- 
tional or statutory, to enter into a joint meeting 
with other State governmental agencies func- 
tioning as entirely separate departments re- 
spectively of the county and the State, and 
therein to make a binding corporate contract by 
the adoption of a joint verbal agreement to 
pledge the faith and credit of the county for its 
part in paying for the employment of a person 
to render service in the capacity of a detective 
to determine and procure evidence against 
those who have committed a criminal offense. 
O’Neal v. Wake County, 196 N.C. 184, 145 S.E. 
28 (1928). 

In order to make a binding pecuniary 
obligation on a county under former stat- 
ute imposing duty on county commission- 
ers to provide for the poor, there had to be a 
contract to that effect, express in its terms, or 
the service had to be done at the express 
request of an officer or agent charged with the 
duty and having the power to make contracts 
concerning it. Copple v. Commissioners, 138 
N.C. 127, 50 S.E. 574 (1905). 

A county may not exercise jurisdiction 
over any part of a city located within its 
borders. Davidson County v. City of High Point, 
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321 N.C. 252, 362 S.E.2d 553 (1987). 

Applied in Malloy v. Durham County Dep't 
of Social Servs., 58 N.C. App. 61, 293 S.E.2d 
285 (1982); Cabarrus County v. City of Char- 
lotte, 71 N.C. App. 192, 321 S.E.2d 476 (1984); 
Hubbard v. County of Cumberland, 143 N.C. 
App. 149, 544 S.E.2d 587 (2001), cert. denied, 
354 N.C. 69, — S.EH.2d — (2001). 

Stated in Smith v. State, 289 N.C. 303, 222 
S.E.2d 412 (1976); Avery v. County of Burke, 
660 F.2d 111 (4th Cir. 1981). 

Cited in In re University of N.C., 300 N.C. 
563, 268 S.E.2d 472 (1980); Ratliff v. Burney, 
505 F. Supp. 105 (W.D.N.C. 1981); Davidson 
County v. City of High Point, 85 N.C. App. 26, 
354 S.E.2d 280 (1987); Barnhill San. Serv., Inc. 
v. Gaston County, 87 N.C. App. 532, 362 S.E.2d 
161 (1987); Craig v. County of Chatham, 143 
N.C. App. 30, 545 S.E.2d 455 (2001), cert. 
granted, 354 N.C. 68, — S.E.2d — (2001). 


If. SUITS BY AND AGAINST COUNTY. 


Suit in Name of County. — Where a county 
is the real party in interest, it must sue and be 
sued in its own name. Lenoir County v. 
Crabtree, 158 N.C. 357, 74 S.E. 105 (1912); 
Fountain v. County of Pitt, 171 N.C. 113, 87 
S.E. 990 (1916); Johnson v. Marrow, 228 N.C. 
58, 44 S.E.2d 468 (1947). 

A county is not required in an action for 
mandatory injunction to bring the suit in the 
name of the county commissioners. Such a suit 
should be brought in the name of the county. 
Lenoir County v. Crabtree, 158 N.C. 357, 74 
S.E. 105 (1912). 

Absent a refusal of the board of commission- 
ers of a county to institute an action in its 
behalf, the action must be instituted in the 
name of the county or on relation of the county. 
Johnson v. Marrow, 228 N.C. 58, 44 S.E.2d 468 
(1947). 

As to requirement of former statute that 
all actions and proceedings by or againsta 
county in its corporate capacity be in the 
name of the board of commissioners, see 
Pegram v. Commissioners of Cleveland County, 
65 N.C. 114 (1871); Askew v. Pollock, 66 N.C. 49 
(1872); State ex rel. Wescott v. Thees, 89 N.C. 
55 (1883); Fountain v. County of Pitt, 171 N.C. 
113, 87 S.E. 990 (1916). 

As to venue of action under former stat- 
ute providing that a county should sue 
and be sued in the name of the board of 
commissioners, see Jones v. Board of 
Comm’rs, 69 N.C. 412 (1873); Steele v. Commis- 
sioners of Rutherford, 70 N.C. 137 (1874). 

Form of Action Against County. — Where 
a good cause of action exists, a county may be 
sued in any form appropriate to the cause of 
action, and its liability does not differ as re- 
spects the form of the action from that of a 
private corporation or of an _ individual. 
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Winslow v. Commissioners of Perquimans 
County, 64 N.C. 218 (1870). 

Failure to Join the County in Rezoning 
Dispute Was Fatal. — The trial court erred in 
denying the Board of Commissioners’ motion to 
dismiss under § 1A-1, Rule 12(b)(1), (2), (4), (6) 
and (7) where the plaintiffs brought their action 
challenging a rezoning solely against the board 
and not against the county, and where the 
plaintiffs’ attempts to amend the complaint to 
substitute the county as the named defendant 
were ineffective as they occurred after the stat- 
ute of limitations had run under § 1-54.1. 
Piland v. Board of Comm’rs, 141 N.C. App. 293, 
539 S.E.2d 669 (2000). 

Counties and County Commissioners Do 
Not Have Sovereign Immunity. — These 
powers and the many others enumerated in 
this Chapter show that a county and the county 
commissioners are not part of the State of 
North Carolina and they do not enjoy its sover- 
eign immunity. Meares v. Brunswick County, 
615 F. Supp. 14 (E.D.N.C. 1985). 

Counties may be sued only in such cases 
and for such causes as may be allowed by 
statute. Bell v. Commissioners of Johnston 
County, 127 N.C. 85, 37 S.E. 136 (1900). 

And Are Not Ordinarily Liable for Exer- 
cise of Corporate Powers. — Counties are 
not ordinarily liable to be sued civilly for the 
manner in which they exercise or fail to exer- 
cise their corporate powers. White v. Commis- 
sioners of Chowan, 90 N.C. 437 (1884). 

Generally a county is not liable for dam- 
ages by reason of the neglect of its officers 
or agents. Manuel v. Board of Comm'rs, 98 
N.C. 9, 3 S.E. 829 (1887). 

Absent Statutory Provisions Giving a 
Right of Action. — Counties are not liable in 
damages for the torts of their officials, in the 
absence of statutory provisions giving a right of 
action. Keenan v. Commissioners of New 
Hanover County, 167 N.C. 356, 83 S.E. 556 
(1914), petition for rehearing denied, 169 N.C. 
246, 85 S.E. 5 (1915). As to waiver of govern- 
mental immunity by county, see § 153A-435. 

For case holding county not liable in 
damages for injury occasioned by a defec- 
tive bridge forming a part of the highway, see 
Moffitt v. City of Asheville, 103 N.C. 237, 9S.E. 
695 (1889). 

Power to Compromise Suits. — The 
power to sue and to defend suits carries with it, 
by necessary implication, the power to make 
bona fide compromise adjustments of such 
suits. Board of Comm’rs v. Tollman, 145 F. 753 
(4th Cir. 1906). 

Power to Enter Consent Judgment. — 
County commissioners have authority to assent 
to the entry of a consent judgment in an action 
pending against the county, when such judg- 
ment is entered in good faith and is free from 
fraud, etc., a consent judgment being a contract 
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of the parties spread upon the records with the 
approval and sanction of a court of competent 
jurisdiction. Weaver v. Hampton, 204 N.C. 42, 
167 S.E. 484 (1933). 

County revenue is safe from seizure by 
creditors, or even for taxes due the federal 
government, because to admit the right to 
appropriate such revenue in satisfaction of a 
claim would be to concede the power to destroy 
the State government by depriving its agencies 
of the means of performing their proper func- 
tions. Subject to the restrictions contained in 
the federal Constitution, the State is a sover- 
eignty, and it is essential to its preservation to 
give to all property held for it by such agencies 
as counties the same protection as is given to 
that held in its own name. Hughes v. Commis- 
sioners of Craven County, 107 N.C. 598, 12 S.E. 
465 (1890); Vaughn v. Commissioners of 
Forsyth County, 118 N.C. 636, 24 S.E. 425 
(1896). 

Property and Revenue of County Not 
Subject to Execution. — A county can only 
acquire and hold property for necessary public 
purposes and for the benefit of all its citizens, 
and the principles of public policy prevent such 
property from being sold under execution to 
satisfy the debt of an individual. Hughes v. 
Commissioners of Craven County, 107 N.C. 
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598, 12 S.E. 465 (1890). See also, Gooch v. 
Gregory, 65 N.C. 142 (1871). 

Ordinarily, the only remedy of a judg- 
ment creditor of a county is a writ of 
mandamus to compel its commissioners to 
levy a tax to pay the debt. Hughes v. Commis- 
sioners of Craven County, 107 N.C. 598, 12 S.E. 
465 (1890), citing Pegram v. Commissioners of 
Cleveland County, 64 N.C. 557 (1870); 
Lutterloh v. Board of Comm’rs, 65 N.C. 403 
(1871); Rogers v. Jenkins, 98 N.C. 129, 3 S.E. 
821 (1887). 

A plaintiff who has obtained a judgment 
against a county is not entitled to an execution 
against it. His remedy is by writ of mandamus 
against the board of commissioners of the 
county to compel them to levy a tax for the 
satisfaction of the judgment. Gooch v. Gregory, 
65 N.C. 142 (1871). 

When Mandamus Unnecessary. — An ac- 
tion may be maintained against county com- 
missioners establishing a debt against the 
county without asking for a writ of mandamus 
where it appears that the county has property 
subject to trusts, or such as can be reached only 
by proceedings supplemental to execution. 
Hughes v. Commissioners of Craven County, 
107 N.C. 598, 12 S.E. 465 (1890). 


§ 153A-12. Exercise of corporate power. 


Except as otherwise directed by law, each power, right, duty, function, 
privilege and immunity of the corporation shall be exercised by the board of 
commissioners. A power, right, duty, function, privilege, or immunity shall be 
carried into execution as provided by the laws of the State; a power, right, duty, 
function, privilege, or immunity that is conferred or imposed by law without 
direction or restriction as to how it is to be exercised or performed shall be 
carried into execution as provided by ordinance or resolution of the board of 
commissioners. (1868, c. 20, ss. 1, 2; 1876-7, c. 141, s. 1; Code, ss. 702, 703; Rev., 
PU eet 20: L973, Cc. 982,.s. 1.) 


CASE NOTES 


Counties and County Commissioners Do 
Not Have Sovereign Immunity. — These 
powers and the many others enumerated in 
this Chapter show that a county and the county 
commissioners are not part of the State of 
North Carolina and they do not enjoy its sover- 
eign immunity. Meares v. Brunswick County, 
615 F. Supp. 14 (E.D.N.C. 1985). 

Failure to Join the County in Rezoning 
Dispute Was Fatal. — The trial court erred in 
denying the Board of Commissioners’ motion to 
dismiss under § 1A-1, Rule 12(b)(1), (2), (4), (6) 
and (7) where the plaintiffs brought their action 


challenging a rezoning solely against the board 
and not against the county, and where the 
plaintiffs’ attempts to amend the complaint to 
substitute the county as the named defendant 
were ineffective as they occurred after the stat- 
ute of limitations had run under § 1-54.1. 
Piland v. Board of Comm’rs, 141 N.C. App. 298, 
539 S.E.2d 669 (2000). 

Applied in Malloy v. Durham County Dep't 
of Social Servs., 58 N.C. App. 61, 293 S.E.2d 
285 (1982). 

Cited in Bethune v. County of Harnett, 349 
N.C. 343, 507 S.E.2d 40 (1998). 
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§ 153A-13. Continuing contracts. 


A county may enter into continuing contracts, some portion or all of which 
are to be performed in ensuing fiscal years. In order to enter into such a 
contract, the county must have sufficient funds appropriated to meet any 
amount to be paid under the contract in the fiscal year in which it is made. In 
each year, the board of commissioners shall appropriate sufficient funds to 
meet the amounts to be paid during the fiscal year under continuing contracts 
previously entered into. (1959, c. 250; 19738, c. 822, s. 1.) 


Cross References. — As to report on guar- 
anteed energy savings contracts, see § 143- 
64.17G. 


CASE NOTES 


Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984). 


§ 153A-14. Grants from other governments. 


A county may contract for and accept grants and loans as permitted by G.S. 
160A-17 1) (1973, ¢c. 822, s. 1.) 


§ 153A-15. Consent of board of commissioners necessary 
in certain counties before land may be con- 
demned or acquired by a unit of local govern- 
ment outside the county. 


(a) Notwithstanding the provisions of Chapter 40A of the General Statutes 
or any other general law or local act conferring the power of eminent domain, 
before final judgment may be entered in any action of condemnation initiated 
by a county, city or town, special district, or other unit of local government 
which is located wholly or primarily outside another county, whereby the 
condemnor seeks to acquire property located in the other county, the condem- 
nor shall furnish proof that the county board of commissioners of the county 
where the land is located has consented to the taking. 

(b) Notwithstanding the provisions of G.S. 153A-158, 160A-240.1, 130A-55, 
or any other general law or local act conferring the power to acquire real 
property, before any county, city or town, special district, or other unit of local 
government which is located wholly or primarily outside another county 
acquires any real property located in the other county by exchange, purchase 
or lease, it must have the approval of the county board of commissioners of the 
county where the land is located. 

(c) This section applies to Alamance, Alleghany, Anson, Ashe, Bertie, 
Bladen, Brunswick, Burke, Buncombe, Cabarrus, Caldwell, Camden, Carteret, 
Caswell, Catawba, Chatham, Cherokee, Clay, Cleveland, Columbus, Craven, 
Cumberland, Currituck, Davidson, Davie, Duplin, Durham, Edgecombe, 
Forsyth, Franklin, Gaston, Graham, Granville, Greene, Guilford, Halifax, 
Harnett, Haywood, Henderson, Hoke, Iredell, Jackson, Johnston, Jones, Lee, 
Lenoir, Lincoln, Macon, Madison, Martin, McDowell, Mecklenburg, Montgom- 
ery, Nash, New Hanover, Onslow, Orange, Pamlico, Pasquotank, Pender, 
Perquimans, Person, Pitt, Polk, Richmond, Robeson, Rockingham, Rowan, 
Sampson, Scotland, Stanly, Stokes, Surry, Swain, Transylvania, Union, Vance, 
Wake, Warren, Watauga, Wayne, Wilkes, and Yancey Counties only. 

(d) This section does not apply as to any condemnation or acquisition of real 
property or an interest in real property by a city where the property to be 
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condemned or acquired is within the corporate limits of that city. (1981, c. 134, 
ss. 1, 2; c. 270, ss. 1, 2; c. 283, ss. 1-3; c. 459, s. 1; c. 941, s. 1; 1981 (Reg. Sess., 
1982), c. 1150, s. 1; 1989 (Reg. Sess., 1990), c. 973, s. 1; c. 1061, s. 1; 1991, c. 615, 
s. 3; 1991 (Reg. Sess., 1992), c. 790, s. 1; 1993 (Reg. Sess., 1994), c. 624, s. 1; ¢. 
628, s. 1; 1995 (Reg. Sess., 1996), c. 681, s. 1; 1997-164, s. 1; 1997-263, s. 1; 


1998-110, s. 1; 1998-217, s. 47; 1999-6, s. 1.) 


Local Modification. — Anson, Bertie, Bun- 
combe, Burke, Caldwell: 1989 (Reg. Sess., 
1990), c. 1061, s. 2; Caswell: 1981, c. 941, s. 2; 
Cleveland, Davidson, Davie, Forsyth: 1989 
(Reg. Sess., 1990), c. 1061, s. 2; Granville: 1981, 
c. 941, s. 2; Kannapolis: 1997, c. 295; Martin, 
Montgomery: 1989 (Reg. Sess., 1990), c. 1061, s. 
Zyper erson:|/ 1981, c.).\941,, 8s. 2;. Rowan, 
Transylvania: 1989 (Reg. Sess., 1990), c. 1061, 
s. 2; Vance, Warren: 1981, c. 941, s. 2; Wilkes: 
1989 (Reg. Sess., 1990), c. 1061, s. 2. 

Editor’s Note. — Sections 1 and 2 of Session 
Laws 1981, cc. 134 and 270, and ss. 1 through 3 


of Session Laws 1981, c. 283, as amended by 
Session Laws 1981, cc. 459, 941, and 1150, and 
Session Laws 1989 (Reg. Sess., 1990), cc. 973, 
and 1061, have been codified as this section 
under the direction of the Revisor of Statutes. 

Sections 130-130 and 153A-159, most of Ar- 
ticle 11 of Chapter 160A, and Chapter 40, 
referred to in this section, have been repealed. 
As to eminent domain, see now Chapter 40A. 

For similar provisions pertaining to 
Cabarrus County, see Session Laws 1985, c. 
194. 


CASE NOTES 


Quoted in County of Johnston v. City of 
Wilson, 136 N.C. App. 775, 525 S.E.2d 826 
(2000). 


§ 153A-16: Reserved for future codification purposes. 


ARTICLE 3. 


Boundaries. 


§ 153A-17. Existing boundaries. 


The boundaries of each county shall remain as presently established, until 
changed in accordance with law. (1973, c. 822, s. 1.) 


§ 153A-18. Uncertain or disputed boundary. 


(a) If two or more counties are uncertain as to the exact location of the 
boundary between them, they may cause the boundary to be surveyed, 
marked, and mapped. The counties may appoint special commissioners to 
supervise the surveying, marking, and mapping. A commissioner so appointed 
or a person surveying or marking the boundary may enter upon private 
property to view and survey the boundary or to erect boundary markers. Upon 
ratification of the survey by the board of commissioners of each county, a map 
showing the surveyed boundary shall be recorded in the office of the register of 
deeds of each county in the manner provided by law for the recordation of maps 
or plats and in the Secretary of State’s office. The map shall contain a reference 
to the date of each resolution of ratification and to the page in the minutes of 
each board of commissioners where the resolution may be found. Upon 
recordation, the map is conclusive as to the location of the boundary. 

(b) If two or more counties dispute the exact location of the boundary 
between them, and the dispute cannot be resolved pursuant to subsection (a) 
of this section, any of the counties may apply to a superior court judge who has 
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jurisdiction pursuant to G.S. 7A-47.1 or 7A-48 in any of the districts or sets of 
districts as defined in G.S. 7A-41.1 in which any of the counties is located for 
appointment of a boundary commission. The application shall identify the 
disputed boundary and ask that a boundary commission be appointed. Upon 
receiving the application, the court shall set a date for a hearing on whether to 
appoint the commission. The court shall cause notice of the hearing to be 
served on the other county or counties. If, after the hearing, the court finds that 
the location of the boundary is disputed, it shall appoint a boundary commis- 
sion. 

The commission shall consist of one resident of each disputing county and a 
resident of some other county. The court may appoint one or more surveyors to 
assist the commission. The commission shall locate, survey, and map and may 
mark the disputed boundary. To do so it may take evidence and hear testimony, 
and any commissioner and any person surveying or marking the boundary 
may enter upon private property to view and survey the boundary or to erect 
boundary markers. Within 45 days after the day it is appointed, unless this 
time is extended by the court, the commission shall make its report (which 
shall include a map of the surveyed boundary) to the court. To be sufficient, the 
report must be concurred in by a majority of the commissioners. If the court is 
satisfied that the commissioners have made no error of law, it shall ratify the 
report, after which the map shall be recorded in the office of the register of 
deeds of each county in the manner provided by law for the recordation of maps 
or plats and in the Secretary of State’s office. Upon recordation, the map is 
conclusive as to the location of the boundary. 

The disputing counties shall divide equally the costs of locating, surveying, 
marking, and mapping the boundary, unless the court finds that an equal 
division of the costs would be unjust. In that case the court may determine the 
division of costs. 

(c) Two or more counties may establish the boundary between them pursu- 
ant to subsection (a), above, by the use of base maps prepared from 
orthophotography, which base maps show the monuments of the United States 
Geological Survey and North Carolina State Plane Coordinate System estab- 
lished pursuant to Chapter 102 of the General Statutes. Upon ratification of 
the location of the boundary determined from orthophotography by the board 
of commissioners of each county, the map showing the boundary and the 
monuments of the United States Geological Survey and North Carolina State 
Plane Coordinate System shall be recorded in the Office of the Register of 
Deeds of each county and in the Secretary of State’s office. The map shall 
contain a reference to the date of each resolution of ratification and to the page 
in the minutes of each board of commissioners where the resolution may be 
found. Upon recordation, the map is conclusive as to the location of the 
boundary. (1836, c. 3; R.C., c. 27; Code, s. 721; Rev., s. 1822; C.S., s. 1299; 1925, 
c. 251; 1973, c. 822, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 121; 1997-299, s. 1.) 


Local Modification. — Session Laws 1997- 
299, s. 1, repealed the local modifications to this 
section. 


§ 153A-19. Establishing and naming townships. 


(a) A county may by resolution establish and abolish townships, change 
their boundaries, and prescribe their names, except that no such resolution 
may become effective during the period beginning January 1, 1998, and ending 
January 2, 2000, and any resolution providing that the boundaries of a 
township shall change automatically with changes in the boundaries of a city 
shall not be effective during that period. The current boundaries of each 
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township within a county shall at all times be drawn on a map, or set out in a 
written description, or shown by a combination of these techniques. This 
emia delineation shall be available for public inspection in the office of the 
clerk. 

(b) Any provision of a city charter or other local act which provides that the 
boundaries of a township shall change automatically upon a change in a city 
boundary shall not be effective during the period beginning January 1, 1998, 
and ending January 2, 2000. | 

(c) The county manager or, where there is no county manager, the chairman 
of the board of commissioners, shall report township boundaries and changes 
in those boundaries to the United States Bureau of the Census in the 
Boundary and Annexations Survey. In responding to the surveys, each county 
manager or, if there is no manager, chairman of the board of commissioners 
shall consult with the county board of elections and other appropriate local 
agencies as to the location of township boundaries, so that the Census Bureau’s 
mapping of township boundaries does not disagree with any county voting 
precinct boundaries that may be based on township boundaries. (1868, c. 20, s. 
eaenoe ay: Rov., 6. 1315: C.s,. 8. 1297:.1973,.c, 822.81; 1987, ¢. 715, sb 
GCouivee 2 1995, c. do2, Ss. 1; 1995, c. 4235, s. 4.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under corresponding sections of former 
law. 

Townships are within the power and 
control of the General Assembly, just as 
are counties, cities, towns and other munici- 
pal corporations. It may confer upon them, or 
any single one of them, corporate powers, with 
the view to accomplish any lawful purpose. 
Such powers may be conferred for a single 
purpose as well as many. Brown v. Commission- 
ers of Hertford, 100 N.C. 92, 5 S.E. 178 (1888); 
Jones v. Commissioners of Person County, 107 
N.C. 248, 12 S.E. 69 (1890). 

Power to Subdivide Territory and Be- 
stow Corporate Functions. — It is within 
the power of the legislature to subdivide the 
territory of the State and invest the inhabitants 
of such subdivisions with corporate functions. 
Moreover, it is not essential that such subdivi- 
sions be created directly by legislative enact- 
ment, certain agencies may be required by 
statute to establish them. McCormac v. Com- 
missioners of Robeson, 90 N.C. 441 (1884). 

As to former corporate powers of town- 
ships and former boards of township 
trustees, see Mitchell v. Board of Trustees, 71 
N.C. 400 (1874); Wallace v. Board of Trustees, 
84 N.C. 164 (1881); Jones, Gaskill & Co. v. 
Commissioners of Rowan, 85 N.C. 278 (1881); 
Brown v. Commissioners of Hertford, 100 N.C. 
92,5S.E. 178 (1888); Jones v. Commissioners of 


Person County, 107 N.C. 248, 12 S.E. 69 (1890). 

As to liability of trustees for torts, see 
Price v. Board of Trustees, 172 N.C. 84, 89 S.E. 
1066 (1916). 

Charging of County Officers with Town- 
ship Duties. — The townships are constituent 
parts of the county organization, and the 
county officers may well be charged with duties 
and authority in respect to debts they may be 
allowed by statute to contract. Jones v. Com- 
missioners of Person County, 107 N.C. 248, 12 
S.E. 69 (1890). 

County commissioners are not autho- 
rized to issue bonds on the credit of a 
township for construction of a railroad. 
Graves v. Commissioners, 135 N.C. 49, 47 S.E. 
134 (1904). 

County Bonds Not to Be Issued for Road 
Purposes of One Township or Taxing Dis- 
trict. — While the building of public roads has 
been held a necessary expense, application of 
the principle may not be extended to instances 
where a statute requires the county to issue its 
bonds for road purposes to obtain aid for a 
township or local taxing district therein, upon 
the approval of the voters of the particular 
district alone, and without benefit to the others. 
Commissioners of Johnston County v. Lacy, 174 
N.C. 141, 93 S.E. 482 (1917). 

Cited in River Birch Assocs. v. City of Ra- 
leigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 


§ 153A-20. Map of electoral districts. 


If a county is divided into electoral districts for the purpose of nominating or 
electing persons to the board of commissioners, the current boundaries of the 
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electoral districts shall at all times be drawn on a map, or set out in a written 
description, or shown by a combination of these techniques. This current 
delineation shall be available for public inspection in the office of the clerk. 
OO (Sco B22 Shy) 


§ 153A-21: Repealed by Session Laws 1973, c. 884. 


Editor’s Note. — Session Laws 1975, c. 389, 
applicable only to Robeson County, reenacted 
this section. 


§ 153A-22. Redefining electoral district boundaries. 


(a) If a county is divided into electoral districts for the purpose of nominat- 
ing or electing persons to the board of commissioners, the board of commis- 
sioners may find as a fact whether there is substantial inequality of population 
among the districts. 

(b) If the board finds that there is substantial inequality of population 
among the districts, it may by resolution redefine the electoral districts. 

(c) Redefined electoral districts shall be so drawn that the quotients 
obtained by dividing the population of each district by the number of commis- 
sioners apportioned to the district are as nearly equal as practicable, and each 
district shall be composed of territory within a continuous boundary. 

(d) No change in the boundaries of an electoral district may affect the 
unexpired term of office of a commissioner residing in the district and serving 
on the board on the effective date of the resolution. If the terms of office of 
members of the board do not all expire at the same time, the resolution shall 
state which seats are to be filled at the initial election held under the 
resolution. 

(e) A resolution adopted pursuant to this section shall be the basis of 
electing persons to the board of commissioners at the first general election for 
members of the board of commissioners occurring after the resolution’s 
effective date, and thereafter. A resolution becomes effective upon its adoption, 
unless it is adopted during the period beginning 150 days before the day of a 
primary and ending on the day of the next succeeding general election for 
membership on the board of commissioners, in which case it becomes effective 
on the first day after the end of the period. 

(f) Not later than 10 days after the day on which a resolution becomes 
effective, the clerk shall file in the Secretary of State’s office, in the office of the 
register of deeds of the county, and with the chairman of the county board of 
elections, a certified copy of the resolution. 

(g) This section shall not apply to counties where under G.S. 153A-58(3)d. or 
under public or local act, districts are for residence purposes only, and the 
qualified voters of the entire county nominate all candidates for and elect all 
members of the board. (1981, c. 795.) 


Local Modification. — Dare: 1991, Ex. any previous action under G.S. 153A-22.” Sec- 
Sess., c. 2, ss. 4-5.1 (As to applicability and tion 1 provides: “Chapter 136, Session Laws of 
contingency provisions, see 1991 Session Laws, 1991, [relating to expanding and redistricting 


Ex. Sess., c. 2, s. 7). the Guilford County Board of Commissioners] 
Editor’s Note. — Session Laws 1993, c.521, is reenacted.” 
s. 2 provides: “Section 1 of this act supersedes 


§8§ 153A-23, 153A-24: Reserved for future codification purposes. 
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ARTICLE 4. 


Form of Government. 
Part 1. General Provisions. 


§ 153A-25. Qualifications for appointive office. 


The board of commissioners may fix qualifications for any appointive office, 
including a requirement that a person serving in such an office reside within 
the county. The board may not waive qualifications fixed by law for an 
Say. office but may fix additional qualifications for that office. (1978, c. 
§225s.01. 


§ 153A-26. Oath of office. 


Each person elected by the people or appointed to a county office shall, before 
entering upon the duties of the office, take and subscribe the oath of office 
prescribed in Article VI, Sec. 7 of the Constitution. The oath of office shall be 
administered by some person authorized by law to administer oaths and shall 
be filed with the clerk. 

On the first Monday in December following each general election at which 
county officers are elected, the persons who have been elected to county office 
in that election shall assemble at the regular meeting place of the board of 
commissioners. At that time each such officer shall take and subscribe the oath 
of office. An officer not present at this time may take and subscribe the oath at 
a later time. (1868, c. 20, s. 8; 1874-5, c. 237, s. 3; Code, ss. 707, 708; 1895, c. 
fagese.tore, hev.'ss. 1316, 1318; C.5;, ss. 1295, 1297; 1965, c..26; 1973, c. 822, 
Sib) 


CASE NOTES 


Applied in Ratcliff v. County of Buncombe, 
663 F. Supp. 1003 (W.D.N.C. 1987). 


§ 153A-27. Vacancies on the board of commissioners. 


If a vacancy occurs on the board of commissioners, the remaining members 
of the board shall appoint a qualified person to fill the vacancy. If the number 
of vacancies on the board is such that a quorum of the board cannot be 
obtained, the chairman of the board shall appoint enough members to make up 
a quorum, and the board shall then proceed to fill the remaining vacancies. If 
the number of vacancies on the board is such that a quorum of the board cannot 
be obtained and the office of chairman is vacant, the clerk of superior court of 
the county shall fill the vacancies upon the request of any remaining member 
of the board or upon the petition of any five registered voters of the county. If 
for any other reason the remaining members of the board do not fill a vacancy 
within 60 days after the day the vacancy occurs, the clerk shall immediately 
report the vacancy to the clerk of superior court of the county. The clerk of 
superior court shall, within 10 days after the day the vacancy is reported to 
him, fill the vacancy. 

If the member being replaced was serving a two-year term, or if the member 
was serving a four-year term and the vacancy occurs later than 60 days before 
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the general election held after the first two years of the term, the appointment 
to fill the vacancy is for the remainder of the unexpired term. Otherwise, the 
term of the person appointed to fill the vacancy extends to the first Monday in 
December next following the first general election held more than 60 days after 
the day the vacancy occurs; at that general election, a person shall be elected 
to the seat vacated, either to the remainder of the unexpired term or, if the 
term has expired, to a full term. 

To be eligible for appointment to fill a vacancy, a person must (i) be a member 
of the same political party as the member being replaced, if that member was 
elected as the nominee of a political party, and (i) be a resident of the same 
district as the member being replaced, if the county is divided into electoral 
districts. The board of commissioners or the clerk of superior court, as the case 
may be, shall consult the county executive committee of the appropriate 
political party before filling a vacancy, but neither the board nor the clerk of the 
superior court is bound by the committee’s recommendation. (Code, s. 719; 
1895, c. 135, s. 7; Rev., s. 1814; 1909, c. 490, s. 1; C.S., s. 1294; 1959, c. 1325; 
1965;,cc2239; 382; 1967ce. 7,424, 4395102271 9690 cen S2222-01 97 lien 4 oe 
lel OFS Soas2 Zales LOS5n C1005. SS; (50.51.45) 


Cross References. — As to counties not 
subject to this section, see § 153A-27.1. 


CASE NOTES 


Authority to Accept Resignation. — Un- 
der former statute which authorized the clerk 
of the superior court to fill vacancies on boards 
of commissioners in all cases, it was held that a 
tender of resignation by a county commissioner 
to the clerk of the superior court was a tender to 


the proper authority. While the mere filing of 
the resignation did not vacate the office, its 
acceptance by the clerk was final, and after its 
acceptance the commissioner had no power to 
withdraw it. Rockingham County v. Luten 
Bridge Co., 35 F.2d 301 (4th Cir. 1929). 


§ 153A-27.1. Vacancies on board of commissioners in cer- 
tain counties. 


(a) If a vacancy occurs on the board of commissioners, the remaining 
members of the board shall appoint a qualified person to fill the vacancy. If the 
number of vacancies on the board is such that a quorum of the board cannot be 
obtained, the chairman of the board shall appoint enough members to make up 
a quorum, and the board shall then proceed to fill the remaining vacancies. If 
the number of vacancies on the board is such that a quorum of the board cannot 
be obtained and the office of chairman is vacant, the clerk of superior court of 
the county shall fill the vacancies upon the request of any remaining member 
of the board or upon the petition of any registered voters of the county. 

(b) If the member being replaced was serving a two-year term, or if the 
member was serving a four-year term and the vacancy occurs later than 60 
days before the general election held after the first two years of the term, the 
appointment to fill the vacancy is for the remainder of the unexpired term. 
Otherwise, the term of the person appointed to fill the vacancy extends to the 
first Monday in December next following the first general election held more 
than 60 days after the day the vacancy occurs; at that general election, a 
person shall be elected to the seat vacated for the remainder of the unexpired 
term. 

(c) To be eligible for appointment to fill a vacancy, a person must (i) be a 
member of the same political party as the member being replaced, if that 
member was elected as the nominee of a political party, and (ii) be a resident 
of the same district as the member being replaced, if the county is divided into 
electoral districts. 
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(d) If the member who vacated the seat was elected as a nominee of a 
political party, the board of commissioners, the chairman of the board, or the 
clerk of superior court, as the case may be, shall consult the county executive 
committee of the appropriate political party before filling the vacancy, and 
shall appoint the person recommended by the county executive committee of 
the political party of which the commissioner being replaced was a member, if 
the party makes a recommendation within 30 days of the occurrence of the 
vacancy. 

(e) Whenever because of G.S. 153A-58(3)b. or because of any local act, only 
the qualified voters of an area which is less than the entire county were eligible 
to vote in the general election for the member whose seat is vacant, the 
appointing authority must accept the recommendation only if the county 
executive committee restricted voting to committee members who represent 
precincts all or part of which were within the territorial area of the district of 
the county commissioner. 

(f) The provisions of any local act which provides that a county executive 
committee of a political party shall fill any vacancy on a board of county 
commissioners are repealed. 

(zg) Counties subject to this section are not subject to G.S. 153A-27. 

(h) This section shall apply only in the following counties: Alamance, 
Alexander, Alleghany, Avery, Beaufort, Brunswick, Buncombe, Burke, 
Cabarrus, Caldwell, Carteret, Cherokee, Clay, Cleveland, Cumberland, Dare, 
Davidson, Davie, Forsyth, Graham, Guilford, Haywood, Henderson, Hyde, 
Jackson, Lincoln, Macon, Madison, McDowell, Mecklenburg, Moore, Pender, 
Polk, Randolph, Rockingham, Rutherford, Sampson, Stanly, Stokes, 
Transylvania, Wake, and Yancey. (1981, c. 763, ss. 6, 14; c. 830; 1983, c. 418; 
183504663) 8: 7:2; 1987) ev 196):821; 1989)°c: 296; c. 497, 8.27 19919 en895»y s: 
1; c. 558, s. 1; 1995 (Reg. Sess., 1996), c. 683, s. 1; 1997-88, s. 1.) 


Local Modification. — Beaufort: 1997-248, 
s. 3(a); Wake: 1981, c. 763, s. 12. 


OPINIONS OF ATTORNEY GENERAL 


For a discussion of the proper authority |General to The Honorable Charles Beall, North 
and procedures for appointing an interim Carolina House of Representatives, 1998 
county tax collector, see opinion of Attorney N.C.A.G. 35 (8/5/98). 


§ 153A-28. Compensation of board of commissioners. 


The board of commissioners may fix the compensation and allowances of the 
chairman and other members of the board by inclusion of the compensation 
and allowances in and adoption of the budget ordinance. In addition, if the 
chairman or any other member of the board becomes a full-time county official, 
pursuant to G.S. 153A-81 or 153A-84, his compensation and allowances may be 
adjusted at any time during his service as a full-time official, for the duration 
of that service. (Code, s. 709; Rev., s. 2785; 1907, c. 500; C.S., s. 3918; 1969, c. 
1804Si% 1914971 pen4825,-s. bpd 973,00 822;'s. 1s) 


CASE NOTES 


Erroneous But Innocent Mileage Allow- and without any corrupt or fraudulent motive, 
ance. — Where a board of county commission- _it was held that the members of the board were 
ers audited in favor of its members for mileage, not indictable either under § 14-234 or at com- 
to which they were not entitled, and it was mon law. State v. Norris, 111°N.C; 652;:16:S: 5: 
found as a fact that they did so under advice 2 (1892), decided under former law. 
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OPINIONS OF ATTORNEY GENERAL 


annual budget. See opinion of Attorney General 
to Mr. James C. Fox, New Hanover County 
Attorney, 42 N.C.A.G. 132 (1972), issued under 
former law. 


Authority of the county commissioners 
to amend the county budget to raise or 
lower their compensation at any time dur- 
ing the fiscal year is limited by their authority 
to fix their compensation in the adoption of the 


§ 153A-29: Repealed by Session Laws 1975, c. 514, s. 17. 


§§ 153A-30 through 153A-33: Reserved for future codification pur- 


poses. 


Part 2. Structure of the Board of Commissioners. 


§ 1538A-34. Structure of boards of commissioners. 


Each county is governed by a board of commissioners. The structure and 
manner of election of the board of commissioners in each county shall remain 
as it is on February 1, 1974, until changed in accordance with law. (Rev., s. 
ISTE CS e292;.1973) cr 822 s)51)) 


Editor’s Note. — Session Laws 1973, c. 822, 
s. 2, provided, in part, that the repeal of former 
§§ 153-4 and 153-5 did not affect in any way 
the structure or manner of election of any board 
of county commissioners nor the structure or 
manner of election of which was established by 
those sections, and that each board of commis- 
sioners would continue to have the same struc- 


ture and manner of election as it had on the 
effective date of the 1973 act until that struc- 
ture or manner of election was changed in 
accordance with law. 

Legal Periodicals. — For note on one man, 
one vote as applied to local governing bodies, 
see 47 N.C.L. Rev. 413 (1969). 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under corresponding sections of former 
law. 

Board of commissioners of a county has 
a perpetual existence, continued by mem- 
bers who succeed each other, and the body 
remains the same, notwithstanding a change in 
the individuals who compose it. Pegram v. Com- 
missioners of Cleveland County, 65 N.C. 114 
(1871). 

Powers of Board of Commissioners. — 
The board of commissioners in a county pos- 
sesses only those powers which have been pre- 
scribed by statute and those necessarily im- 
plied by law, and no others. This is the general 
rule. Fidelity & Deposit Co. v. Fleming, 132 
N.C. 332, 43 S.E. 899 (1.903). 

Powers of De Facto Board. — An old board 
of commissioners, holding over as de facto offic- 
ers, has the right and duty of performing, to the 
fullest extent, all the appropriate functions of 
office. State ex rel. Jones v. Jones, 80 N.C. 127 
(1879). 

Exercise of Powers by Board as Exercise 
by County. — The board’s exercise of statutory 


powers is, in contemplation of law, the exercise 
of such powers by the county. Board of Comm’rs 
v. Hanchett Bond Co., 194 N.C. 137, 138 S.E. 
614 (1927). 

Powers to Be Exercised by Majority. — A 
majority of the commissioners constitute the 
legal body, and generally a majority of the 
members of the legally organized body can 
exercise the powers delegated to the county. 
Cleveland Cotton Mills v. Commissioners of 
Cleveland County, 108 N.C. 678, 13 S.E. 271 
(1891). 

There is no grade among the duties and 
powers of county commissioners, and no 
preference is given to one over another. Long v. 
Commissioners of Richmond County, 76 N.C. 
273 (1877). 

The board of commissioners has the 
power and duty of auditing and passing 
upon the validity of claims. Reed v. Farmer, 
211 N.C. 249, 189 S.E. 882 (1937), citing Martin 
v. Clark, 185 N.C. 178, 47 S.E. 397 (1904). 

Remedy for Failure of Board to Act on 
Claim. — If the board of commissioners refuses 
to audit or act upon a claim, mandamus will lie 
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to compel them to do so. If after a hearing the 
board refuses to allow or issue a warrant for its 
payment, an action will lie against the commis- 
sioners to establish the debt and for such other 
relief as the party may be entitled to. Reed v. 
Farmer, 211 N.C. 249, 189 S.E. 882 (1937), 
citing Martin v. Clark, 1385 N.C. 178, 47 S.E. 
397 (1904). 

Mandamus will lie against county com- 
missioners who refuse to issue bonds, as 
required by an act of the legislature. Jones v. 
Commissioners, 137 N.C. 579, 50 S.E. 291 
(1905). ; 

Who Must Obey Mandamus When Mem- 
bership of Board Changes Between Order 
and Service Thereof. — When a writ of 
mandamus is obtained against a board of com- 
missioners, and there is a change in the indi- 
vidual members. between the time when the 
writ is ordered and the time when it is served, 
those who campose the board at the time of 
service must obey it. Pegram v. Commissioners 
of Cleveland County, 65 N.C. 114 (1871). 

Correction of Clerical Error in Record 
by Board. — Where the record of the board of 
county commissioners, through a clerical error, 
stated that a twenty cents (20¢) tax levy for 
general county purposes was on $100.00 valu- 
ation of property, this error could subsequently 
be corrected by the board, at its own instance, 
to correctly show that in fact the levy was 
actually made for 15 cents for general county 
purposes, 5 cents thereof being for the improve- 
ment of the courthouse and county home, and 
thus within the constitutional requirement. 
Norfolk S.R.R. v. Forbes, 188 N.C. 151, 124 S.E. 
132 (1924). 

Retaining the consideration of an ultra 
vires contract can impose no contractual 
liability upon a municipal corporation of this 
character. Berlin Iron Bridge Co. v. Board of 
Comm’rs, 111 N.C. 317, 16 S.E. 314 (1892), 
citing Weir v. Page, 109 N.C. 220, 13 S.E. 773 
(1891). 


§§ 153A-35 through 153A-38: 


poses. 


ART. 4. FORM OF GOVERNMENT 
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A court has no power to interfere with 
the domestic administration of affairs of a 
county, so long as the board of commissioners 
acts intra vires. Long v. Commissioners of Rich- » 
mond County, 76 N.C. 273 (1877). 

As to remedies to try title to the office of 
county commissioner, see Lyon v. Board of 
Comm’rs, 120 N.C. 237, 26 S.E. 929 (1897); 
State ex rel. Houghtalling v. Taylor, 122 N.C. 
141, °1220 N07 171429" 5.1012 2935. 8F 101 
(1898). See also § 1-515. 

Personal Liability of Commissioners as 
Imposed by Legislature. — Where the legis- 
lature has created certain duties to be per- 
formed by county commissioners, and has ex- 
pressly imposed a personal liability upon their 
failure to perform some of them but not others, 
such lability only attaches where it is ex- 
pressly so declared. Fore v. Feimster, 171 N.C. 
551, 88 S.E. 977 (1916). 

Personal Liability for Negligent Perfor- 
mance or Omission of Ministerial Duties. 
— County commissioners are held to an indi- 
vidual liability in the negligent performance of, 
or negligent omission to perform, a purely min- 
isterial duty, to a person specially injured 
thereby, when the means to act are available 
and the matter does not involve the exercise of 
a discretionary or judicial power conferred 
upon them by statute. Hipp v. Farrell, 169 N.C. 
551, 86 S.E. 570 (1915). 

Personal Liability for Judicial and Dis- 
cretionary Acts. — Public officers are not 
personally liable to persons specially injured by 
their acts done in the exercise of judicial or 
discretionary powers conferred on them by stat- 
ute, unless it is alleged and shown that in doing 
the acts complained of they did so corruptly and 
with malice. Hipp v. Farrell, 169 N.C. 551, 86 
S.E. 570 (1915). 

Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984). 


Reserved for future codification pur- 


Part 3. Organization and Procedures of the Board of 
Commissioners. 


§ 153A-39. Selection of chairman and vice-chairman; pow- 
ers and duties. 


On: 
(1) The first Monday in December of each even-numbered year; and 
(2) Its first regular meeting in December of each odd-numbered year, 
the board of commissioners shall choose one of its members as chairman for the 
ensuing year, unless the chairman is elected as such by the people or otherwise 


857 


§153A-40 CH. 153A. COUNTIES $153A-40 


designated by law. The board shall also at that time choose a vice-chairman to 
act in the absence or disability of the chairman. If the chairman and the 
vice-chairman are both absent from a meeting of the board, the members 
present may choose a temporary chairman. 

The chairman is the presiding officer of the board of commissioners. Unless 
excused by rule of the board, the presiding officer has the duty to vote on any 
question before the board, but he has no right to break a tie vote in which he 
participated. (Code, s. 706; Rev., s. 1817; C.S., s. 1296; 1945, c. 132; 1951, c. 904, 
s. 1; 1961, c. 154; 1967, c. 617, s. 1; 1969, c. 349, s. 1; c. 1036; 1973;.c. 822, s. 
1; 1993;-c295,.s. 1a 


§ 153A-40. Regular and special meetings. 


(a) The board of commissioners shall hold a regular meeting at least once a 
month, and may hold more frequent regular meetings. The board may by 
resolution fix the time and place of its regular meetings. If such a resolution is 
adopted, at least 10 days before the first meeting to which the resolution is to 
apply, the board shall cause a copy of it to be posted on the courthouse bulletin 
board and asummary of it to be published. If no such resolution is adopted, the 
board shall meet at the courthouse on the first Monday of each month, or on the 
next succeeding business day if the first Monday is a holiday. 

If use of the courthouse or other designated regular meeting place is made 
temporarily impossible, inconvenient, or unwise, the board may change the 
time or place or both of a regular meeting or of all regular meetings within a 
specified period of time. The board shall cause notice of the temporary change > 
to be posted at or near the regular meeting place and shall take any other 
action it considers helpful in informing the public of the temporary change. 

The board may adjourn a regular meeting from day to day or to a day certain 
until the business before the board is completed. 

(b) The chairman or a majority of the members of the board may at any time 
call a special meeting of the board of commissioners by signing a written notice 
stating the time and place of the meeting and the subjects to be considered. 
The person or persons calling the meeting shall cause the notice to be delivered 
to the chairman and each other member of the board or left at the usual 
dwelling place of each at least 48 hours before the meeting and shall cause a 
copy of the notice to be posted on the courthouse bulletin board at least 48 
hours before the meeting. Only those items of business specified in the notice 
may be transacted at a special meeting, unless all members are present or 
those not present have signed a written waiver. 

If a special meeting is called to deal with an emergency, the notice 
requirements of this subsection do not apply. However, the person or persons 
calling such a special meeting shall take reasonable action to inform the other 
members and the public of the meeting. Only business connected with the 
emergency may be discussed at a meeting called pursuant to this paragraph. 

In addition to the procedures set out in this subsection, a person or persons 
calling a special or emergency meeting of the board of commissioners shall 
comply with the notice requirements of Article 33B of General Statutes 
Chapter 143. 

(c) The board of commissioners shall hold all its meetings within the county 
except: 

(1) In connection with a joint meeting of two or more public bodies; 
provided, however, that such a meeting shall be held within the 
boundaries of the political subdivision represented by the members of 
one of the public bodies participating; 

(2) In connection with a retreat, forum, or similar gathering held solely for 
the purpose of providing members of the board with general informa- 


858 


$153A-41 ART. 4. FORM OF GOVERNMENT $153A-42 


tion relating to the performance of their public duties; provided, 
however, that members of the board of commissioners shall not vote 
upon or otherwise transact public business while in attendance at 
such a gathering; 

(3) In connection with a meeting between the board of commissioners and 
its local legislative delegation during a session of the General Assem- 
bly; provided, however, that at any such meeting the members of the 
board of commissioners may not vote upon or otherwise transact 
public business except with regard to matters directly relating to 
legislation proposed to or pending before the General Assembly; 

(4) While in attendance at a convention, association meeting or similar 
gathering; provided, however, that any such meeting may be held 
solely to discuss or deliberate the board’s position concerning conven- 
tion resolutions, elections of association officers and similar issues 
that are not legally binding upon the board of commissioners or its 
constituents. 

All meetings held outside the county shall be deemed “official meetings” 
within the meaning of G.S. 143-318.10(d). (Code, s. 706; Rev., s. 1317; C.S., s. 
1296; 1945; c. 132; 1951, c. 904, s. 1; 1961, c. 154; 1967, c. 617, s. 1; 1969, c. 349, 
Sal e71056; 1973; ¢)822,s..1; 1977, 2nd. Sess., c..1191,.s: 6; 1985, c.: 745.) 


Editor’s Note. — Article 33B of Chapter 
143, referred to in subsection (b) of this section, 
was repealed. For present provisions concern- 
ing meetings of public bodies, see Chapter 148, 


Article 33C (§§ 143-318.9 through 143-318.18.) 


For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 


CASE NOTES 


Statute setting days for meetings was 
directory and was intended to forbid commis- 
sioners from receiving compensation for atten- 
dance on days other than those of regular 
meetings. It did not disable the commissioners 
from acting at other times on due notice to all 
concerned. People ex rel. McNeill v. Green, 75 
N.C. 329 (1876), decided under former law. 

Commissioners elected by county com- 
missioners at an adjourned meeting sub- 
ject to the call of the chairman were at 


§ 153A-41. Procedures. 


least de facto officers, whose title could not 
be collaterally attacked. Tripp v. Commission- 
ers of Pitt County, 158 N.C. 180, 73 S.E. 896 
(1912), decided under former law. 

Stated in News & Observer Publishing Co. v. 
Interim Bd. of Educ., 29 N.C. App. 37, 223 
S.E.2d 580 (1976); Wright v. County of Macon, 
64 N.C. App. 718, 308 S.E.2d 97 (1983). 

Cited in MacDonald v. Newsome, 437 F. 
Supp. 796 (E.D.N.C. 1977); Pittman v. Wilson 
County, 839 F.2d 225 (4th Cir. 1988). 


The board of commissioners may adopt its own rules of procedure, in keeping 
with the size and nature of the board and in the spirit of generally accepted 
principles of parliamentary procedure. (Code, s. 706; Rev., s. 1317; C.S., s. 
129651945; 6132; 1957, ¢€.- 904, 5.1; 1961; c. 15451967, ¢°617,;s.1; 1969) c2349, 
emarc. 10367-1973, cc; 822;:s.4:) 


§ 153A-42. Minutes to be kept; ayes and noes. 


The clerk shall keep full and accurate minutes of the proceedings of the 
board of commissioners, which shall be available for public inspection. The 
clerk shall record the results of each vote in the minutes; and upon the request 
of any member of the board, the ayes and noes upon any question shall be 
taken and recorded. (Code, s. 712; 1905, c. 530; Rev., s. 1825; C.S., s. 1310; 
Wp lho. Sis 1915 Cr oseeS. 1.) 
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CASE NOTES 


Record of a board of county commis- 
sioners may be corrected nunc pro tunc to 
speak the truth by the board itself. Norfolk 
S.R.R. v. Reid, 187 N.C. 320, 121 S.E. 534 
(1924), decided under former law. 

Where county commissioners exercised their 
statutory authority to loan county funds to the 
State Highway Commission (now the Board of 
Transportation), anticipating the allotment of 
State funds for the building of highways within 
the county, and lawfully contracted for that 
purpose, they could not, after the passage of a 


later act taking away this power, materially 
change the contract, but the county commis- 
sioners nunc pro tunc could correct the entries 
on their minutes theretofore duly passed and 
entered of record so as to make the entry speak 
the truth as to what had been regularly done, to 
this end parol evidence being admissible, the 
time of the correction so made relating back to 
the time the entry should have been correctly 
made. Oliver v. Board of Comm’rs, 194 N.C. 
380, 139 S.E. 767 (1927), decided under former 
law. 


§ 153A-43. Quorum. 


A majority of the membership of the board of commissioners constitutes a 
quorum. The number required for a quorum is not affected by vacancies. If a 
member has withdrawn from a meeting without being excused vy majority 
vote of the remaining members present, he shall be counted as present for the 
purposes of determining whether a quorum is present. The board may compel 
the attendance of an absent member by ordering the sheriff to take the 
member into custody. (Code, s. 706; Rev., s. 1817; C.S., s. 1296; 1945, c. 132; 
1951, c. 904, s. 1; 1961, c. 154; 1967, c. 617, s. 1; 1969, c. 349, s. 1; c. 1036; 1978, 
CHOZ2ZF Seals) 


§ 153A-44. (Effective until July 1, 2002) Members excused 
from voting. 


The board may excuse a member from voting, but only upon questions 
involving his own financial interest or his official conduct. (For purposes of this 
section, the question of the compensation and allowances of members of the 
board does not involve a member’s own financial interest or official conduct.) 
(Code, s. 706; Rev., s. 13817; C.S., s. 1296; 1945, c. 1382; 1951, c. 904, s. 1; 1961, 


ce. 154; 1967, ¢. 617, si: 1;/1969; ¢,.349;'s. 1; ¢~10386;)1973) ¢2822,isa42) 


Section Set Out Twice. — The section 
above is effective until July 1, 2002. For the 


section as amended July 1, 2002, see the follow- 
ing section, also numbered § 153A-44. 


CASE NOTES 


Cited in County of Lancaster v. Mecklenburg 
County, 334 N.C. 496, 434 S.E.2d 604 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Disqualification. — Any situation in which 
a county commissioner has a personal economic 
interest would disqualify that commissioner 
from voting. See opinion of Attorney General to 
C. Preston Cornelius, Senior Resident Superior 
Court Judge, 60 N.C.A.G. 50 (1990). 

No Conflict of Interest Found. — A county 
commissioner who is also chairman of the 
county social services board can present the 
department of social services budget to the 
county commissioners and thereafter partici- 


pate and vote as a member of the county 
commissioners regarding the approval or disap- 
proval of that budget, as the budget for the 
department of social services would not ordi- 
narily involve an economic conflict of interest. 
See opinion of Attorney General to C. Preston 
Cornelius, Senior Resident, Superior Court 
Judge, 60 N.C.A.G. 50 (1990). 

The chairman of the county social services 
board, who is also a county commissioner, can 
participate in discussions and vote at county 
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commission meetings in matters pertaining to 
personnel and the operation of the county de- 
partment of social services. It is apparent that 
the legislature contemplates county commis- 
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§153A-45 


and that such service will not ordinarily dis- 
qualify the commissioners from participating in 
discussions and voting at county commission 
meetings. See opinion of Attorney General to C. 


sioners serving on other boards and commis- 
sions as an extension of commissioner duties, 


Preston Cornelius, Senior Resident, Superior 
Court Judge, 60 N.C.A.G. 50 (1990). 


§ 153A-44. (Effective July 1, 2002) Members excused from 
voting. 


The board may excuse a member from voting, but only upon questions 
involving the member’s own financial interest or official conduct or on matters 
on which the member is prohibited from voting under G.S. 14-234. For 
purposes of this section, the question of the compensation and allowances of 
members of the board does not involve a member’s own financial interest or 
official conduct. (Code, s. 706; Rev., s. 1817; C.S., s. 1296; 1945, c. 132; 1951, c. 
904, s. 1; 1961, c. 154; 1967, c. 617, s. 1; 1969, c. 349, s. 1; c. 1036; 1973, c. 822, 


s. 1; 2001-409, s. 8.) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered 153A-44. 

Editor’s Note. — Session Laws 2001-409, s. 
10, provides that prosecutions for offenses com- 
mitted before the effective dates of the provi- 
sions of the act are not abated or affected by the 
act, and the statutes that would be applicable 
but for the act remain applicable to those pros- 
ecutions. 


Effect of Amendments. — Session Laws 
2001-409, s. 8, effective July 1, 2002, and appli- 
cable to actions taken and offenses committed 
on or after that date, in the first sentence 
substituted “the member’s own financial inter- 
est or official conduct” for “his own financial 
interest or his official conduct” and added the 
language beginning “or on matters on which” at 
the end of that sentence, and deleted parenthe- 
ses that had enclosed the second sentence. 


§ 153A-45. Adoption of ordinances. 


To be adopted at the meeting at which it is first introduced, an ordinance or 
any action having the effect of an ordinance (except the budget ordinance, any 
bond order, or any other ordinance on which a public hearing must be held 
before the ordinance may be adopted) must receive the approval of all the 
members of the board of commissioners. If the ordinance is approved by a 
majority of those voting but not by all the members of the board, or if the 
ordinance is not voted on at that meeting, it shall be considered at the next 
regular meeting of the board. If it then or at any time thereafter within 100 
days of its introduction receives a majority of the votes cast, a quorum being 
present, the ordinance is adopted. (1963, c. 1060, ss. 1, 11/2; 1965, cc. 388, 567, 
1083, 1158; 1967, c. 495, s. 2; 1969, c. 36, s. 1; 1971, c. 702, ss. 1-3; 1973, c. 822, 
seths) 


CASE NOTES 


For discussion of the distinction be- 
tween an ordinance and a resolution, see 
Pittman v. Wilson County, 839 F.2d 225 (4th 
Cir. 1988). 

Personnel Rules. — Absent evidence that 
“personnel resolution” containing “rules and 
regulations” for the dismissal of county employ- 
ees, incorporated in an employee handbook, 
was passed with the formality required for the 


enactment of an ordinance, the court would 
conclude that it was not an ordinance. Pittman 
v. Wilson County, 839 F.2d 225 (4th Cir. 1988). 

Cited in MacDonald v. Newsome, 437 F. 
Supp. 796 (E.D.N.C. 1977); Vulcan Materials 
Co. v. Iredell County, 103 N.C. App. 779, 407 
S.E.2d 283 (1991); Vereen v. Holden, 127 N.C. 
App. 205, 487 S.E.2d 822 (1997). 
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§ 153A-46. Franchises. 


No ordinance making a grant, renewal, extension, or amendment of any 
franchise may be finally adopted until it has been passed at two regular 
meetings of the board of commissioners. No such grant, renewal, extension, or 
amendment may be made except by ordinance. (1978, c. 822, s. 1.) 


by boards of county commissioners for the dis- 
posal of solid waste, see § 153A-299.5. 


Cross References. — As to approval, under 
this section, of long-term contracts entered into 


§ 153A-47. Technical ordinances. 


Subject to G.S. 143-138(e), a county may in an ordinance adopt by reference 
a published technical code or a standard or regulation promulgated by a public 
agency. A technical code or standard or regulation so adopted has the force of 
law in any area of the county in which the ordinance is applicable. An official 
copy of a technical code or standard or regulation adopted by reference shall be 
available for public inspection in the office of the clerk and need not be filed in 
the ordinance book. (1973, c. 822, s. 1.) 


CASE NOTES 


Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984). 


§ 153A-48. Ordinance book. 


The clerk shall maintain an ordinance book, separate from the minute book 
of the board of commissioners. The ordinance book shall be indexed and shall 
be available for public inspection in the office of the clerk. Except as provided 
in this section and in G.S. 153A-47, each county ordinance shall be filed and 
indexed in the ordinance book. 

The budget ordinance and any amendments thereto, any bond order, and 
any other ordinance of limited interest or transitory nature may be omitted 
from the ordinance book. However, the ordinance book shall contain a section 
showing the caption of each omitted ordinance and the page in the commis- 
sioners’ minute book at which the ordinance may be found. 

If a county adopts and issues a code of its ordinances, county ordinances 
need be recorded and indexed in the ordinance book only until they are placed 
in the codification. (19638, c. 1060, ss. 1, 11/2; 1965, cc. 388, 567, 1083, 1158; 
196%. ¢. 495.8222 1969 0 S56.sa 1 O71! (0206s) 1-6 19/3 Camo esl 


CASE NOTES 


For discussion of the distinction be- 
tween an ordinance and a resolution, see 
Pittman v. Wilson County, 839 F.2d 225 (4th 
Cir. 1988). 

Personnel Rules. — Absent evidence that 
“personnel resolution” containing “rules and 


regulations” for the dismissal of county employ- 
ees, incorporated in an employee handbook, 
was passed with the formality required for the 
enactment of an ordinance, the court would 
conclude that it was not an ordinance. Pittman 
v. Wilson County, 839 F.2d 225 (4th Cir. 1988). 


§ 153A-49. Code of ordinances. 


A county may adopt and issue a code of its ordinances. The code may be 
reproduced by any method that gives legible and permanent copies, and may 
be issued as a securely bound book or books with periodic separately bound 
supplements, or as a loose-leaf book maintained by replacement pages. 
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Supplements or replacement pages should be adopted and issued at least 
annually, unless there have been no additions to or modifications of the code 
during the year. 

A code may consist of two parts, the “General Ordinances” and the “Technical 
Ordinances.” The technical ordinances may be published as separate books or 
pamphlets, and may include ordinances regarding the construction of build- 
ings, the installation of plumbing and electric wiring, and the installation of 
cooling and heating equipment; ordinances regarding the use of public utili- 
ties, buildings, or facilities operated by the county; the zoning ordinance; the 
subdivision control ordinance; the privilege license tax ordinance; and other 
similar ordinances designated as technical ordinances by the board of commis- 
sioners. The board may omit from the code the budget ordinance, any bond 
orders, and other designated classes of ordinances of limited interest or 
transitory nature, but the code shall clearly describe the classes of ordinances 
omitted from it. 

The board of commissioners may provide that ordinances (i) establishing or 
amending the boundaries of county zoning areas or (ii) establishing or 
amending the boundaries of zoning districts shall be codified by appropriate 
entries upon official map books to be retained permanently in the office of the 
clerk or some other county office generally accessible to the public. (1978, c. 
SI205.1.) 


CASE NOTES 


Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984). 


§ 153A-50. Pleading and proving county ordinances. 


County ordinances shall be pleaded and proved under the rules and 
procedures of G.S. 160A-79. References to G.S. 160A-77 and G.S. 160A-78 
appearing in G.S. 160A-79 are deemed, for purposes of this section, to refer to 
G.S. 153A-49 and G.S. 153A-48, respectively. (1973, c. 822, s. 1.) 


§ 153A-51: Reserved for future codification purposes. 


§ 153A-52. Conduct of public hearing. 


The board of commissioners may hold public hearings at any place within 
the county. The board may adopt reasonable rules governing the conduct of 
public hearings, including but not limited to rules (i) fixing the maximum time 
allotted to each speaker, (ii) providing for the designation of spokesmen for 
groups of persons supporting or opposing the same position, (111) providing for 
the selection of delegates from groups of persons supporting or opposing the 
same positions when the number of persons wishing to attend the hearing 
exceeds the capacity of the hall, and (iv) providing for the maintenance of order 
and decorum in the conduct of the hearing. 

The board may continue a public hearing without further advertisement. If 
a public hearing is set for a given date and a quorum of the board is not then 
present, the board shall continue the hearing without further advertisement 
until its next regular meeting. (1973, c. 822, s. 1.) 


§§ 153A-53 through 153A-57: Reserved for future codification pur- 


poses. 
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Part 4. Modification in the Structure of the Board of 
Commissioners. 


§ 153A-58. Optional structures. 


A county may alter the structure of its board of commissioners by adopting 
one or any combination of the options prescribed by this section. 

(1) Number of members of the board of commissioners: The board may 
consist of any number of members not less than three, except as 
limited by subdivision (2)d of this section. 

(2) Terms of office of members of the board of commissioners: | 
a. Members shall be elected for two-year terms of office. 

b. Members shall be elected for four-year terms of office. 

c. Members shall be elected for overlapping four-year terms of office. 

d. The board shall consist of an odd number of members, who are 
elected for a combination of four- and two-year terms of office, so 
that a majority of members is elected each two years. This option 
may be used only if all members of the board are nominated and 
elected by the voters of the entire county, and only if the chairman 
of the board is elected by and from the members of the board. 

(3) Mode of election of the board of commissioners: | 
a. The qualified voters of the entire county shall nominate all 

candidates for and elect all members of the board. 

For options b, c, and d, the county shall be divided into electoral 

districts, and board members shall be apportioned to the districts so 

that the quotients obtained by dividing the population of each district 
by the number of commissioners apportioned to the district are as 
nearly equal as practicable. 

b. The qualified voters of each district shall nominate candidates and 
elect members who reside in the district for seats apportioned to 
that district; and the qualified voters of the entire county shall 
nominate candidates and elect members apportioned to the 
county at large, if any. 

c. The qualified voters of each district shall nominate candidates who 
reside in the district for seats apportioned to that district, and the 
qualified voters of the entire county shall nominate candidates for 
seats apportioned to the county at large, if any; and the qualified 
volers of the entire county shall elect all the members of the 

oar 

d. Members shall reside in and represent the districts according to 
the apportionment plan adopted, but the qualified voters of the 
entire county shall nominate all candidates for and elect all 
members of the board. 

If any of options b, c, or d is adopted, the board shall divide the county 

into the requisite number of electoral districts according to the 

apportionment plan adopted, and shall cause a delineation of the 

districts so laid out to be drawn up and filed as required by G.S. 

153A-20. No more than half the board may be apportioned to the 

county at large. 

(4) Selection of chairman of the board of commissioners: 

a. The board shall elect a chairman from among its membership to 
serve a one-year term, as provided by G.S. 153A-39. 

b. The chairmanship shall be a separate office. The qualified voters of 
the entire county nominate candidates for and elect the chairman 
for a two- or four-year term. (1927, c. 91, s. 3; 1969, c. 717, s. 1; 
1973,'c.°822)-s, 1.) 
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Local Modification. — (As to Part 4 of or before Aug. 1, 1990), as amended by 19839, c. 
Article 4) Bladen: 1987, c. 646; Dare: 1991, Ex. 770, s. 43. Lee (as to Part 4 and § 153A-58): 
Sess., c. 2, s. 4 (As to applicability and contin- 1989, c. 195, ss. 4, 5 (effective June 1, 1989, but 
gency provisions, see 1991 Session Laws, Ex. only applicable to resolutions approved on or 


Sess., c. 2, s. 7); Lee (as to Part 4 and § 153A- before Aug. 1, 1990), as amended by 1989, c. 
58): 1989, c. 195, ss. 4, 5 (effective June 1, 1989, 770, s. 43. 


but only applicable to resolutions approved on 


CASE NOTES 


Cited in Ratcliff v. County of Buncombe, 759 
F.2d 1183 (4th Cir. 1985); Ratcliff v. County of 
Buncombe, 663 F. Supp. 1003 (W.D.N.C. 1987). 


§ 153A-59. Implementation when board has members 
serving a combination of four- and two-year 
terms. 


If the structure of the board of commissioners is altered to establish a board 
with an odd number of members serving a combination of four- and two-year 
terms of office, the new structure shall be implemented as follows: 

At the first election all members of the board shall be elected. A simple 
majority of those elected shall be elected for two-year terms, and the remaining 
members shall be elected for four-year terms. The candidate or candidates 
receiving the highest number of votes shall be elected for the four-year terms. 

At each subsequent general election, a simple majority of the board shall be 
elected. That candidate who is elected with the least number of votes shall be 
elected for a two-year term, and the other member or members elected shall be 
elected for four-year terms. (1927, c. 91, s. 3; 1969, c. 717, s. 1; 19738, c. 822, s. 
1.) 


§ 153A-60. Initiation of alterations by resolution. 


The board of commissioners shall initiate any alteration in the structure of 
the board by adopting a resolution. The resolution shall: 

(1) Briefly but completely describe the proposed alterations; 

(2) Prescribe the manner of transition from the existing structure to the 
altered structure; 

(3) Define the electoral districts, if any, and apportion the members 
among the districts; 

(4) Call a special referendum on the question of adoption of the alter- 
ations. The referendum shall be held and conducted by the county 
board of elections. The referendum may be held at the same time as 
any other state, county or municipal primary, election, special election 
or referendum, or on any date set by the board of county commission- 
ers, provided, that such referendum shall not be held within the 
period of time beginning 60 days before and ending 60 days after any 
other primary, election, special election or referendum held in the 
county. 

Upon its ae ae the resolution shall be published in full. (1927, c. 91, s. 4; 
PoE OrOm i (Sl oO oe ae Sst 1077, Coes) 


Local Modification. — Craven: 2001-447,s. 7); Lee: 1989, c. 195, s. 1 (effective June 1, 1989, 
1 (applicble only to resolutions adopted before but only applicable to resolutions approved on 
January 1, 2002); Dare: 1991, Ex. Sess.,c. 2,s. or before Aug. 1, 1990); Wayne: 1987, c. 119 
1 (As to applicability and contingency provi- (only applicable to resolutions approved on or 
sions, see 1991 Session Laws, Ex. Sess.,c. 2,s. before Nov. 30, 1988). 
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Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


Cited in Pittman v. Wilson County, 839 F.2d 
225 (4th Cir. 1988). 


§ 153A-61. Submission of proposition to voters; form of 
ballot. 


A proposition to approve an alteration shall be printed on the ballot in 
substantially the following form: 

' “Shall the structure of the board of commissioners be altered? (Describe the 
effect of the alteration. ) 

L] YES 

[| NO” 

The ballot shall be separate from other ballots used at the election. 

If a majority of the votes cast on the proposition are in the affirmative, the 
plan contained in the resolution shall be put into effect as provided in this Part. 
If a majority of the votes cast are in the negative, the resolution and the plan 
contained therein are void. (1927, c. 91, s. 4; 1969, c. 717, s. 1; 19738, c. 822, s. 
ile 


Local Modification. — Craven: 2001-447,s. 7); Lee: 1989, c. 195, s. 2 (effective June 1, 1989, 
1 (applicable only to resolutions adopted before but only applicable to resolutions approved. on 
January 1, 2002); Dare: 1991, Ex. Sess.,c.2,s. or before Aug. 1, 1990); Wayne: 1987, c. 119 
2 (As to applicability and contingency provi- (only applicable to resolutions approved on or 
sions, see 1991 Session Laws, Ex. Sess., c. 2,s. before Nov. 30, 1988). 


§ 153A-62. Effective date of any alteration. 


Any approved alteration shall be the basis for nominating and electing the 
members of the board of commissioners at the first succeeding primary and 
general election for county offices held after approval of the alteration; and the 
alteration takes effect on the first Monday in December following that general 
election. (1927, c. 91, s. 4; 1969, c. 717, s. 1; 19738, c. 822, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Effect of County Referendum. — A refer- which county offices are scheduled to be filled. 
endum on reorganizing the Board of Commis- See opinion of Attorney General to Mr. Larry 
sioners in Madison County, if approved, would Leake, Chairman, State Board of Elections, 
be effective for the next general election in 1998 N.C.A.G. 37 (8/27/98). 


§ 153A-63. Filing copy of resolution. 


A copy of a resolution approved pursuant to this Part shall be filed and 
indexed in the ordinance book required by G.S. 153A-48. (1927, c. 91, s. 4; 1969, 
c. 117 sel -mi9 73:76. S225 sae 


§ 153A-64. Filing results of election. 


If the proposition is approved under G.S. 153A-61, a certified true copy of the 
resolution and a copy of the abstract of the election shall be filed with the 
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Secretary of State, and with the Legislative Library. (1985 (Reg. Sess., 1986), 


es, Srl lOB9, Ca LO] Syl») 


Local Modification. — Craven: 2001-447, s. 
2 (applicable only to resolutions adopted before 
January 1, 2002); Dare: 1991, Ex. Sess., c. 2, s. 
3 (As to applicability and contingency provi- 


7); Lee: 1989, c. 195, s. 3 (effective June 1, 1989, 
but only applicable to resolutions approved on 
or before Aug. 1, 1990); Wayne: 1987, c. 119 
(only applicable to resolutions approved on or 


sions, see 1991 Session Laws, Ex. Sess., c.2,s. before Nov. 30, 1988). 


§§ 153A-65 through 153A-75: Reserved for future codification pur- 


poses. 


ARTICLE 5. 


Administration. 


Part 1. Organization and Reorganization of County 
Government. 


§ 153A-76. Board of commissioners to organize county 
government. 


The board of commissioners may create, change, abolish, and consolidate 
offices, positions, departments, boards, commissions, and agencies of the 
county government, may impose ex officio the duties of more than one office on 
a single officer, may change the composition and manner of selection of boards, 
commissions, and agencies, and may generally organize and reorganize the 
county government in order to promote orderly and efficient administration of 


county affairs, subject to the following limitations: 
(1) The board may not abolish an office, position, department, board, 
commission, or agency established or required by law. 
(2) The board may not combine offices or confer certain duties on the same 
officer when this action is specifically forbidden by law. 
(3) The board may not discontinue or assign elsewhere a function or duty 
assigned by law to a particular office, position, department, board, 


commission, or agency. 


(4) The board may not change the composition or manner of selection of a 
local board of education, the board of health, the board of social 
services, the board of elections, or the board of alcoholic beverage 


control. (1973, c. 822, s. 1.) 


Cross References. — As to prevalence of 
Article 7 of Chapter 115C (§ 115C-65 et seq.) 


over subdivision (4) of this section, see § 115C- 
68.3. 


CASE NOTES 


County Department and Board of Social 
Services Do Not Have Sovereign Immu- 
nity. — Because a county department of social 
services and a county board of social services 
are extensions of the county, which does not 
enjoy sovereign immunity, neither do they have 
sovereign immunity. Meares v. Brunswick 


County, 615 F. Supp. 14 (E.D.N.C. 1985). 
These powers and the many others enumer- 
ated in this Chapter show that a county and the 
county commissioners are not part of the State 
of North Carolina and they do not enjoy its 
sovereign immunity. Meares v. Brunswick 
County, 615 F. Supp. 14 (E.D.N.C. 1985). 
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OPINIONS OF ATTORNEY GENERAL 


For a discussion of the proper authority 
and procedures for appointing an interim 
county tax collector, see opinion of Attorney 
General to The Honorable Charles Beall, North 
Carolina House of Representatives, 1998 
N.C.A.G. 35 (8/5/98). 

Division of County Health Department. 
— Although a board of commissioners may 


section, the section expressly prohibits the 
board from abolishing a department, such as 
the county health department, and assigning 
elsewhere its functions and duties. Therefore, a 
county health department may not be divided 
into two or more agencies. See opinion of Attor- 
ney General to Dr. Ronald H. Levine, State 
Health Director, 52 N.C.A.G. 44 (1982). 


organize county government pursuant to this 


§ 153A-77. Authority of boards of commissioners in cer- 
tain counties over commissions, boards, agen- 
cies, etc. 


(a) In the exercise of its jurisdiction over commissions, boards and agencies, 
the board of county commissioners may assume direct control of any activities 
theretofore conducted by or through any commission, board or agency by the 
adoption of a resolution assuming and conferring upon the board of county 
commissioners all powers, responsibilities and duties of any such commission, 
board or agency. This subsection shall apply to the board of health, the social 
services board, area mental health, developmental disabilities, and substance 
abuse area board and any other commission, board or agency appointed by the 
board of county commissioners or acting under and pursuant to authority of 
the board of county commissioners of said county. A board of county commis- 
sioners exercising the power and authority under this subsection may, not- 
withstanding G.S. 130A-25, enforce public health rules adopted by the board 
through the imposition of civil penalties. If a public health rule adopted by a 
board of county commissioners imposes a civil penalty, the provisions of G.S. 
130A-25 making its violation a misdemeanor shall not be applicable to that 
public health rule unless the rule states that a violation of the rule is a 
misdemeanor. The board of county commissioners may exercise the power and 
authority herein conferred only after a public hearing held by said board 
pursuant to 30 days’ notice of said public hearing given in a newspaper having 
general circulation in said county. 

The board of county commissioners may also appoint advisory boards, 
committees, councils and agencies composed of qualified and interested county 
residents to study, interpret and develop community support and cooperation 
in activities conducted by or under the authority of the board of county 
commissioners of said county. 

(b) In the exercise of its jurisdiction over commissions, boards, and agencies, 
the board of county commissioners of a county having a county manager 
pursuant to G.S. 153A-81 may: 

(1) Consolidate the provision of human services in the county under the 
direct control of a human services director appointed and supervised 
by the county manager in accordance with subsection (e) of this 
section; 

(2) Create a consolidated human services board having the powers 
conferred by subsection (c) of this section; 

(3) Create a consolidated county human services agency having the 
authority to carry out the functions of the local health department, 
the county department of social services, and the area mental health, 
dex glopulenig) disabilities, and substance abuse services authority; 
an 

(4) Assign other county human services functions to be performed by the 
consolidated human services agency under the direction of the human 
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services director, with policy-making authority granted to the consol- 
idated human services board as determined by the board of county 
commissioners. 

(c) A consolidated human services board appointed by the board of county 
commissioners shall serve as the policy-making, rule-making, and administra- 
tive board of the consolidated human services agency. The consolidated human 
services board shall be composed of no more than 25 members. The composi- 
tion of the board shall reasonably reflect the population makeup of the county 
and shall include: 

(1) Eight persons who are consumers of human services, public advocates, 
or family members of clients of the consolidated human services 
agency, including: one person with mental illness, one person with a 
developmental disability, one person in recovery from substance 
abuse, one family member of a person with mental illness, one family 
member of a person with a developmental disability, one family 
member of a person with a substance abuse problem, and two 
consumers of other human services. 

(2) Eight persons who are professionals, each with qualifications in one of 
these categories: one psychologist, one pharmacist, one engineer, one 
dentist, one optometrist, one veterinarian, one social worker, and one 
registered nurse. 

(3) Two physicians licensed to practice medicine in this State, one of 
whom shall be a psychiatrist. 

(4) One member of the board of county commissioners. 

(5) Other persons, including members of the general public representing 
various occupations. 

The board of county commissioners may elect to appoint a member of the 
consolidated human services board to fill concurrently more than one category 
of membership if the member has the qualifications or attributes of more than 
one category of membership. 

All members of the consolidated human services board shall be residents of 
the county. The members of the board shall serve four-year terms. No member 
may serve more than two consecutive four-year terms. The county commis- 
sioner member shall serve only as long as the member is a county commis- 
sioner. 

The initial board shall be appointed by the board of county commissioners 
upon the recommendation of a nominating committee comprised of members of 
the preconsolidation board of health, social services board, and area mental 
health, developmental disabilities, and substance abuse services board. In 
order to establish a uniform staggered term structure for the board, a member 
may be appointed for less than a four-year term. After the subsequent 
establishment of the board, its board shall be appointed by the board of county 
commissioners from nominees presented by the human services board. Vacan- 
cies shall be filled for any unexpired portion of a term. 

A chairperson shall be elected annually by the members of the consolidated 
human services board. A majority of the members shall constitute a quorum. A 
member may be removed from office by the county board of commissioners for 
(i) commission of a felony or other crime involving moral turpitude; (ii) 
violation of a State law governing conflict of interest; (111) violation of a written 
policy adopted by the county board of commissioners; (iv) habitual failure to 
attend meetings; (v) conduct that tends to bring the office into disrepute; or (vi) 
failure to maintain qualifications for appointment required under this subsec- 
tion. A board member may be removed only after the member has been given 
written notice of the basis for removal and has had the opportunity to respond. 

A member may receive a per diem in an amount established by the county 
board of commissioners. Reimbursement for subsistence and travel shall be in 
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accordance with a policy set by the county board of commissioners. The board 
shall meet at least quarterly. The chairperson or three of the members may call 
a special meeting. 

(d) The consolidated human services board shall have authority to: 

(1) Set fees for departmental services based upon recommendations of the 
human services director. Fees set under this subdivision are subject to 
the same restrictions on amount and scope that would apply if the fees 
were set by a county board of health, a county board of social services, 
or a mental health, developmental disabilities, and substance abuse 
area authority. 

(2) Assure compliance with laws related to State and federal programs. 

(3) Recommend creation of local human services programs. 

(4) Adopt local health regulations and participate in enforcement appeals 
of local regulations. 

(5) Perform regulatory health functions required by State law. 

(6) Act as coordinator or agent of the State to the extent required by State 
or federal law. 

(7) Plan and recommend a consolidated human services budget. 

(8) Conduct audits and reviews of human services programs, including 
quality assurance activities, as required by State and federal law or as 
may otherwise be necessary periodically. 

(9) Advise local officials through the county manager. 

(10) Perform public relations and advocacy functions. 

(11) Protect the public health to the extent required by law. 

(12) Perform comprehensive mental health services planning. 

(13) Develop dispute resolution procedures for human services contrac- 
tors and clients and public advocates, subject to applicable State and 
federal dispute resolution procedures for human services programs, 
when applicable. 

Except as otherwise provided, the consolidated human services board shall 
have the powers and duties conferred by law upon a board of health, a social 
services board, and an area mental health, developmental disabilities, and 
substance abuse services board. 

Local employees who serve as staff of a consolidated county human services 
agency are subject to county personnel policies and ordinances only and are not 
subject to the provisions of the State Personnel Act. 

(e) The human services director of a consolidated county human services 
agency shall be appointed and dismissed by the county manager with the 
advice and consent of the consolidated human services board. The human 
services director shall report directly to the county manager. The human 
services director shall: 

(1) Appoint staff of the consolidated human services agency with the 
county manager’s approval. 

(2) Administer State human services programs. 

(3) Administer human services programs of the local board of county 
commissioners. 

(4) Act as secretary and staff to the consolidated human services board 
under the direction of the county manager. 

(5) Plan the budget of the consolidated human services agency. 

(6) Advise the board of county commissioners through the county man- 
ager. 

(7) Perform regulatory functions of investigation and enforcement of 
State and local health regulations, as required by State law. 

(8) ee as an agent of and liaison to the State, to the extent required by 
aw. 

Except as otherwise provided by law, the human services director or the 
director’s designee shall have the same powers and duties as a social services 
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director, a local health director, and a director of an area mental health, 
developmental disabilities, and substance abuse services authority. 

(f) This section applies to counties with a population in excess of 425,000. 
(1978, c.'454,'ss. 1+21/2; 1985, c. 589, s. 56; c. 754, s. 1; 1987, c. 217, ss. 1, 2; 
1995 (Reg: Sess., 1996), c. 690, s. 3; 2001-120, s. 1.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 690, s. 16, effective July 1, 1996, 
and expiring on January 1, 2001, provides that 
counties which consolidate human services pur- 
suant to G.S, 153A-77(b) shall report by Janu- 
ary 1, 1998, and annually thereafter to the 
Chairs of the House Appropriations Subcom- 
mittees on Human Resources and Natural and 
Economic Resources and the Chairs of the Sen- 
ate Appropriations Committees on Human Re- 


sources and Natural and Economic Resources, 
to the Joint Legislative Commission on Govern- 
mental Operations, and to the Fiscal Research 
Division regarding the county’s implementa- 
tion of consolidated human services. 

Effect of Amendments. — Session Laws 
2001-120, s. 1, effective May 25, 2001, inserted 
the third and fourth sentences in the first 
paragraph of subsection (a). 


CASE NOTES 


Personal Jurisdiction Involving Negli- 
gent Placement of Foster Child. — Where 
defendants raised the issues of failure to state a 
claim and lack of subject matter jurisdiction, 
but failed to raise the issue of personal juris- 
diction, and stipulated in the record before the 
appellate court that they were properly before 


the trial court, the defendants could not argue 
that they were not subject to suit under this 
section and Chapters 108A and 122C. Hobbs v. 
North Carolina Dep’t of Human Resources, 135 
N.C. App. 412, 520 S.E.2d 595 (1999). 

Cited in Meares v. Brunswick County, 615 F. 
Supp. 14 (E.D.N.C. 1985). 


OPINIONS OF ATTORNEY GENERAL 


County Board of Health. — Pursuant to 
this section, a board of commissioners, in a 
county with a population in excess of 325,000 
(now 425,000), may assume all powers, respon- 
sibilities and duties of a county board of health. 
The board may exercise the power and author- 
ity after conducting a public hearing pursuant 
to 30 days’ notice. Although the board may 
appoint advisory groups, the statute does not 
authorize the delegation of the former power 
and authority of the county board of health to 
another agency. See Opinion of Attorney Gen- 
eral to Dr. Ronald H. Levine, State Health 
Director, 52 N.C.A.G. 44 (1982). 

Local Health Director. — The authority 


conferred by this section is limited to commis- 
sions, boards and agencies appointed by the 
board of commissioners or acting pursuant to 
its authority. The local health director is ap- 
pointed by the county board of health and his 
authority is conferred by statute. Furthermore, 
the authority of the board of commissioners to 
assume the power and responsibilities of agen- 
cies is limited by the statute to boards, such as 
health and social services, and similar agen- 
cies. The office of local health director is unaf- 
fected by this section and must be filled by the 
board of commissioners. See opinion of Attor- 
ney General to Dr. Ronald H. Levine, State 
Health Director, 52 N.C.A.G. 44 (1982). 


§ 153A-77.1. Single portal of entry. 


A county may develop for human services a single portal of entry, a 
consolidated case management system, and a common data base; provided that 
if the county is part of a district health department or multicounty public 
health authority or a multicounty area mental health, developmental disabil- 
ities, and substance abuse authority, such action must be approved by the 
district board of health or public health authority board or the area mental 
health, developmental disabilities, and substance abuse board to affect any 
matter within the jurisdiction of that board. Nothing in this section shall be 
construed to abrogate a patient’s right to confidentiality as provided by law. 
(1987, c. 422, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 47; 1997-502, s. 5.) 
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§§ 153A-78 through 153A-80: Reserved for tales Coathettion pur- 


poses. 


Part 2. Administration in Counties Having Managers. 


§ 153A-81. Adoption of county-manager plan; appoint- 
ment or designation of manager. 


The board of commissioners may by resolution adopt or discontinue the 
county-manager plan. If it adopts the county-manager plan, the board may, in 
the alternative: 

(1) Appoint a county manager to serve at its pleasure. The manager shall 
be appointed solely on the basis of his executive and administrative 
qualifications. He need not be a resident of the county or the State at 
the time of his appointment. 

(2) Confer upon the chairman or some other member of the board of 
commissioners the duties of county manager. If this is done, the 
chairman or member shall become a full-time county official, and the 
board may increase his salary pursuant to G.S. 153A-28. 

(3) Confer upon any other officer, employee, or agent of the county the 
duties of county manager. 

As used in this Part, the word “manager” includes the chairman or any 
member of the board of commissioners exercising the duties of manager or any 
officer, employee, or agent of a county exercising the duties of manager. (1927, 
C. OI Sse be otc. o2, Ss." 1} 


CASE NOTES 
Applied in Ratcliff v. County of Buncombe, Cited in Ratcliff v. County of Buncombe, 759 
663 F. Supp. 1003 (W.D.N.C. 1987). F.2d 1183 (4th Cir. 1985). 


§ 153A-82. Powers and duties of manager. 


The manager is the chief administrator of county government. He is 
responsible to the board of commissioners for the administration of all 
departments of county government under the board’s general control and has 
the following powers and duties: 

(1) He shall appoint with the approval of the board of commissioners and 
suspend or remove all county officers, employees, and agents except 
those who are elected by the people or whose appointment is other- 
wise provided for by law. The board may by resolution permit the 
manager to appoint officers, employees, and agents without first 
securing the board’s approval. The manager shall make his appoint- 
ments, suspensions, and removals in accordance with any general 
personnel rules, regulations, policies, or ordinances that the board 
may adopt. The board may require the manager to report each 
suspension or removal to the board at the board’s first regular meeting 
following the suspension or removal; and, if the board has permitted 
the manager to make appointments without board approval, the 
board may require the manager to report each appointment to the 
board at the board’s first regular meeting following the appointment. 

(2) He shall direct and supervise the administration of all county offices, 
departments, boards, commissions and agencies under the general 
control of the board of commissioners, subject to the general direction 
and control of the board. 


872 


§153A-83 


ART. 5. ADMINISTRATION 


§153A-84 


(3) He shall attend all meetings of the board of commissioners and 
recommend any measures that he considers expedient. 

(4) He shall see that the orders, ordinances, resolutions, and regulations 
of the board of commissioners are faithfully executed within the 


county. 


(5) He shall prepare and submit the annual budget and capital program 


to the board of commissioners. 


(6) He shall annually submit to the board of commissioners and make 
available to the public a complete report on the finances and admin- 
istrative activities of the county as of the end of the fiscal year. 

(7) He shall make any other reports that the board of commissioners may 
require concerning the operations of county offices, departments, 
boards, commissions, and agencies. 

(8) He shall perform any other duties that may be required or authorized 

_ by the board of commissioners. (1927, c. 91, ss. 6, 7; 1973, c. 822, s. 1.) 


CASE NOTES 


Severance Pay. — The right of a public 
officer to receive compensation can only arise 
out of the rendition of the public services re- 
lated to his office. Leete v. County of Warren, 
341 N.C. 116, 462 S.E.2d 476 (1995). 

Where county manager worked one month 
after giving notice of his resignation and re- 
ceived all compensation due him under the 
terms of his employment with the County, sev- 
erance pay would be compensation beyond that 
due for services rendered and, thus, constitu- 
tionally impermissible. Leete v. County of War- 
ren, 341 N.C. 116, 462 S.E.2d 476 (1995). 


Severance pay to county manager who 
voluntarily resigned violated North Caro- 
lina Constitution, Art. 1, sec. 32, because 
county manager was to be compensated for 
duties that were not performed, since the 
record reflected that the compensation was not 
for prior services rendered, and he was paid all 
benefits due him. Leete v. County of Warren, 
341 N.C. 116, 459 S.E.2d 232 (1995). 

Applied in Ratcliff v. County of Buncombe, 
663 F. Supp. 1003 (W.D.N.C. 1987). 

Cited in Pittman v. Wilson County, 839 F.2d 
225 (4th Cir. 1988). 


§ 153A-83. Acting county manager. 


By letter filed with the clerk, the manager may designate, subject to the 
approval of the board of commissioners, a qualified person to exercise the 
powers and perform the duties of manager during the manager’s temporary 
absence or disability. During an absence or disability, the board may revoke the 
designation at any time and appoint another person to serve until the manager 
returns or his disability ceases. (1973, c. 822, s. 1.) 


§ 153A-84. Interim county manager. 


Whenever the position of county manager is vacant, the board of commis- 
sioners shall designate a qualified person to exercise the powers and perform 
the duties of manager until the vacancy is filled. The board may designate the 
chairman or some other member as interim manager; for the interim the 
chairman or member shall become a full-time county official, and the board 
may increase his salary pursuant to G.S. 153A-28. (1973, c. 822, s. 1.) 


CASE NOTES 


‘Cited in Ratcliff v. County of Buncombe, 759 
F.2d 1183 (4th Cir. 1985). 
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§§ 153A-85, 153A-86: Reserved for future codification purposes. 
Part 3. Administration in Counties Not Having Managers. 


§ 153A-87. Administration in counties not having manag- 
ers. 


In a county that has not adopted or does not operate under the county- 
manager plan, the board of commissioners shall appoint, suspend, and remove 
all county officers, employees, and agents except those who are elected by the 
people or whose appointment is otherwise provided for by law. The board may 
delegate to the head of any county department the power to appoint, suspend, 
and remove county officers or employees assigned to his department. (1978, c. 
822, s. 1.) 


§ 153A-88. Acting department heads. 


By letter filed with the clerk, the head of a department may designate, 
subject to the approval of the board of commissioners, a qualified person to 
exercise the powers and perform the duties of head of that department during 
the department head’s temporary absence or disability. During an absence or 
disability, the board may revoke the designation at any time and appoint 
another person to serve until the department head returns or his disability 
ceases. (1973, c. 822, s. 1.) 


§ 153A-89. Interim department heads. 


Whenever the position of head of a department is vacant, the board may 
designate a qualified person to exercise the powers and perform the duties of 
head of the department until the vacancy is filled. (1978, c. 822, s. 1.) 


§§ 153A-90, 153A-91: Reserved for future codification purposes. 
Part 4. Personnel. 


§ 153A-92. Compensation. 


(a) Subject to the limitations set forth in subsection (b) of this section, the 
board of commissioners shall fix or approve the schedule of pay, expense 
allowances, and other compensation of all county officers and employees, 
whether elected or appointed, and may adopt position classification plans. 

(b) In exercising the authority granted by subsection (a) of this section, the 
board of commissioners is subject to the following limitations: 

(1) The board of commissioners may not reduce the salary, allowances, or 
other compensation paid to an officer elected by the people for the 
duties of his elective office if the reduction is to take effect during the 
term of office for which the incumbent officer has been elected, unless 
the officer agrees to the reduction or unless the Local Government 
Commission pursuant to Chapter 159, Article 10, orders a reduction. 

(2) During the year of a general election, the-board of commissioners may 
reduce the salary, allowances, or other compensation of an officer to be 
elected at the general election only in accordance with this subdivi- 
sion. The board of commissioners shall by resolution give notice of 
intention to make the reduction no later than 14 days before the last 
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day for filing notice of candidacy for the office. The resolution shall set 
forth the reduced salary, allowances, and other compensation and 
shall provide that the reduction is to take effect at the time the person 
elected to the office in the general election takes office. Once adopted, 
the resolution may not be altered until the person elected to the office 
in the general election has taken office. The filing fee for the office 
shall be determined by reference to the reduced salary. 

(3) If the board of commissioners reduces the salaries, allowances, or 
other compensation of employees assigned to an officer elected by the 
people, and the reduction does not apply alike to all county offices and 
departments, the elected officer involved must approve the reduction. 
If the elected officer refuses to approve the reduction, he and the board 
of commissioners shall meet and attempt to reach agreement. If 
agreement cannot be reached, either the board or the officer may refer 
the dispute to arbitration by the senior resident superior court judge 
of the superior court district or set of districts as defined in G.S. 
7A-41.1 in which the county is located. The judge shall make an award 
within 30 days after the day the matter is referred to him. The award 
may extend for no more than two fiscal years, including the fiscal year 
for which it is made. 

' (4) The board of commissioners shall fix their own salaries, allowances, 

and other compensation in accordance with G.S. 153A-28. 

(5) The board of commissioners shall fix the salaries, allowances and 
other compensation of county employees subject to the State Person- 
nel Act according to the procedures set forth in Chapter 126. The 
board may make these employees subject to a county position classi- 
fication plan only as provided in Chapter 126. 

(c) In counties with a county manager, the manager is responsible for 
preparing position classification and pay plans for submission to the board of 
commissioners and for administering the pay plan and any position classifi- 
cation plan in accordance with general policies and directives adopted by the 
board. In counties without a county manager, the board of commissioners shall 
appoint or designate a personnel officer, who shall then be responsible for 
administering the pay plan and any position classification plan in accordance 
with general policies and directives adopted by the board. 

(d) Acounty may purchase life insurance or health insurance or both for the 
benefit of all or any class of county officers and employees as a part of their 
compensation. A county may provide other fringe benefits for county officers 
and employees. (1927, c. 91, s. 8; 1953, c. 1227, ss. 1-3; 1969, c. 358, s. 1; c. 1017; 
1973, c. 822, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 122.) 


Cross References. — As to compensation of 
board of education members, see § 115C-38. 


CASE NOTES 


Severance Pay. — The right of a public 
officer to receive compensation can only arise 
out of the rendition of the public services re- 
lated to his office. Leete v. County of Warren, 
341 N.C. 116, 462 S.E.2d 476 (1995). 

Where county manager worked one month 
after giving notice of his resignation and re- 
ceived all compensation due him under the 


terms of his employment with the County, sev- 
erance pay would be compensation beyond that 
due for services rendered and, thus, constitu- 
tionally impermissible. Leete v. County of War- 
ren, 341 N.C. 116, 462 S.E.2d 476 (1995). 
Severance pay to county manager who 
voluntarily resigned viclated North Caro- 
lina Constitution, Art. 1, Sec. 32, because 
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county manager was to be compensated for 
duties that were not performed, since the 
record reflected that the compensation was not 
for prior services rendered, and he was paid all 
benefits due him. Leete v. County of Warren, 
341 N.C. 116, 459 S.E.2d 232 (1995). 


CH. 153A. COUNTIES 


§153A-93 


Quoted in Hubbard v. County of 
Cumberland, 148 N.C. App. 149, 544 S.E.2d 
587 (2001), cert. denied, 354 N.C. 69, —S.E.2d 
— (2001). 

Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984). 


OPINIONS OF ATTORNEY GENERAL 


County Board of Commissioners Has No 
Authority to Abolish Office or Reduce Sal- 
ary of Incumbent Coroner During Term of 
Office. — See opinion of Attorney General to 
Mr. Harold Price, Chairman, Alexander County 
Board of Elections, 40 N.C.A.G. 568 (1970). 

As to authority of county to increase 


ion of Attorney General to Mr. Dallas W. 
McPherson, Greene County Attorney, 40 
N.C.A.G. 569 (1970). 

As to when a local or special act is 
applicable in fixing salaries, see opinion of 
Attorney General to Mr. James R. Sugg, Craven 
County Attorney, 41 N.C.A.G. 22A (1970). 


officers’ salaries in election year, see opin- 


§ 153A-93. Retirement benefits. 


(a) The board of commissioners may provide for enrolling county officers and 
employees in the Local Governmental Employees’ Retirement System, the 
Law-Enforcement Officers’ Benefit and Relief Fund, the Firemen’s Pension 
Fund, or a retirement plan certified to be actuarially sound by a qualified 
actuary as defined in subsection (c) of this section and may make payments 
into such a retirement system or plan on behalf of its employees. 

(b) No county may make payments into a retirement system or plan 
established or authorized by a local act unless the system or plan is certified to 
be actuarially sound by a qualified actuary as defined in subsection (c) of this 
section. 

(c) A qualified actuary means a member of the American Academy of 
Actuaries or an individual certified as qualified by the Commissioner of 
Insurance. , 

(d) Acounty which is providing health insurance under G.S. 153A-92(d) may 
provide health insurance for all or any class of former officers and employees 
of the county who are receiving benefits under subsection (a) of this section. 
Such health insurance may be paid entirely by the county, partly by the county 
and former officer or employee, or entirely by the former officer or employee, at 
the option of the county. 

(e) The board of commissioners may provide a deferred compensation plan. 
Where the board of commissioners provides a deferred compensation plan, the 
investment of funds for the plan shall be exempt from the provisions of G.S. 
159-30 and G.S. 159-31. Counties may invest deferred compensation plan 
funds in life insurance, fixed or variable annuities and retirement income 
contracts, regulated investment trusts, or other forms of investments approved 
by the Board of Trustees of the North Carolina Public Employee Deferred 
Compensation Plan. (1973, c. 822, s. 1; 1981, c. 347, s. 1; 1991, c. 277, s. 1.) 


CASE NOTES 


Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984). 
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§ 153A-94. Personnel rules; office hours, workdays, and 
holidays. 


(a) The board of commissioners may adopt or provide for rules and regula- . 
tions or ordinances concerning but not limited to annual leave, sick leave, 
special leave with full pay or with partial pay supplementing workers’ 
compensation payments for employees injured in accidents arising out of and 
in the course of employment, working conditions, service award and incentive 
award programs, other personnel policies, and any other measures that 
promote the hiring and retention of capable, diligent; and honest career 
employees. 

(b) The board of commissioners may prescribe the office hours, workdays, 
and holidays to be observed by the various offices, departments, boards, 
aa and agencies of the county. (1959, c. 251; 1973, c. 822, s. 1; 1991, 
c. 636, s. 3. 


§ 153A-95. Personnel board. 


The board of commissioners may establish a personnel board with authority, 
as regards employees in offices, departments, boards, commissions, and 
agencies under the general control of the board of commissioners, to adminis- 
ter tests designed to determine the merit and fitness of candidates for 
appointment or promotion, to conduct hearings upon the appeal of employees 
who have been suspended, demoted, or discharged, to hear employee griev- 
ances, or to undertake any other duties relating to personnel administration 
that the board of commissioners may direct. (1973, c. 822, s. 1.) 


§ 153A-96. Participation in the Social Security Act. 


The board of commissioners may take any action necessary to allow county 
officers and employees to participate fully in benefits provided by the Federal 
Social Security Act. (1978, c. 822, s. 1.) 


§ 153A-97. Defense of officers, employees and others. 


A county may, pursuant to G.S. 160A-167, provide for the defense of: 

(1) Any county officer or employee, including the county board of elections 
or any county election official. 

(2) Any member of a volunteer fire department or rescue squad which 
receives public funds. 

(2a) Any soil and water conservation supervisor, and any local soil and 
water conservation employee, whether the employee is a county 
employee or an employee of a soil and water conservation district. 

(8) Any person or professional association who at the request of the board 
of county commissioners provides medical or dental services to in- 
mates in the custody of the sheriff and is sued pursuant to 42 U.S.C. 
§ 1983 with respect to the services. (1957, c. 436; 1973, c. 822, s. 1; 
1977, c. 307, s. 1; 1989, c. 733, s. 2; 2001-300, s. 1.) 


Effect of Amendments. — Session Laws _ vision (1); deleted “and” at the end of subdivi- 
2001-300, s. 1, effective July 21, 2001, made a ___ sion (2); and added subdivision (2a). 
minor punctuation change at the end of subdi- 
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Applied in Gray v. Laws, 51 F.3d 426 (4th Cited in Bostic v. Wall, 588 F. Supp. 994 
Cir. 1995). (W.D.N.C. 1984). 


§ 153A-98. Privacy of employee personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other general law or 
local act concerning access to public records, personnel files of employees, 
former employees, or applicants for employment maintained by a county are 
subject to inspection and may be disclosed only as provided by this section. For 
purposes of this section, an employee’s personnel file consists of any informa- 
tion in any form gathered by the county with respect to that employee and, by 
way of illustration but not limitation, relating to his application, selection or 
nonselection, performance, promotions, demotions, transfers, suspension and 
other disciplinary actions, evaluation forms, leave, salary, and termination of 
employment. As used in this section, “employee” includes former employees of 
the county. 

(b) The following information with respect to each county employee is a 
matter of public record: name; age; date of original employment or, appoint- 
ment to the county service; current position title; current salary; date and 
amount of the most recent increase or decrease in salary; date of the most 
recent promotion, demotion, transfer, suspension, separation or other change 
in position classification; and the office to which the employee is currently 
assigned. The board of county commissioners shall determine in what form and 
by whom this information will be maintained. Any person may have access to 
this information for the purpose of inspection, examination, and. copying, 
during regular business hours, subject only to such rules and regulations for 
the safekeeping of public records as the board of commissioners may have 
adopted. Any person denied access to this information may apply to the 
appropriate division of the General Court of Justice for an order compelling 
disclosure, and the court shall have jurisdiction to issue such orders. 

(c) All information contained in a county employee’s personnel file, other 
than the information made public by subsection (b) of this section, is confiden- 
tial and shall be open to inspection only in the following instances: 

(1) The employee or his duly authorized agent may examine all portions 
of his personnel file except (i) letters of reference solicited prior to 
employment, and (ii) information concerning a medical disability, 
mental or physical, that a prudent physician would not divulge to his 
patient. 

(2) A licensed physician designated in writing by the employee may 
examine the employee’s medical record. 

(3) A county employee having supervisory authority over the employee 
may examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
such portion of an employee’s personnel file as may be ordered by the 
court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any portion of a 
personnel file when such inspection is deemed by the official having 
custody of such records to be inspected to be necessary and essential 
to the pursuance of a proper function of the inspecting agency, but no 
information shall be divulged for the purpose of assisting in a criminal 
prosecution of the employee, or for the purpose of assisting in an 
investigation of the employee’s tax liability. However, the official 
having custody of such records may release the name, address, and 
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telephone number from a personnel file for the purpose of assisting in 
a criminal investigation. 

(6) An employee may sign a written release, to be placed with his 
personnel file, that permits the person with custody of the file to 
provide, either in person, by telephone, or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(7) The county manager, with concurrence of the board of county commis- 
sioners, or, in counties not having a manager, the board of county 
commissioners may inform any person of the employment or 
nonemployment, promotion, demotion, suspension or other disciplin- 
ary action, reinstatement, transfer, or termination of a county em- 
ployee and the reasons for that personnel action. Before releasing the 
information, the manager or board shall determine in writing that the 
release is essential to maintaining public confidence in the adminis- 
tration of county services or to maintaining the level and quality of 
county services. This written determination shall be retained in the 
office of the manager or the county clerk, is a record available for 
public inspection and shall become part of the employee’s personnel 
file. 

(cl) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the 
county’s service, when disclosure would compromise the objectivity or 
the fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal actions of an employee, until the 
investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law enforcement officer 
or a law enforcement informer. 

(4) Notes, preliminary drafts and internal communications concerning an 
employee. In the event such materials are used for any official 
personnel decision, then the employee or his duly authorized agent 
shall have a right to inspect such materials. 

(c2) The board of county commissioners may permit access, subject to 
limitations they may impose, to selected personnel files by a professional 
representative of a training, research, or academic institution if that person 
certifies that he will not release information identifying the employees whose 
files are opened and that the information will be used solely for statistical, 
research, or teaching purposes. This certification shall be retained by the 
county as long as each personnel file so examined is retained. 

(d) The board of commissioners of a county that maintains personnel files 
containing information other than the information mentioned in subsection (b) 
of this section shall establish procedures whereby an employee who objects to 
material in his file on grounds that it is inaccurate or misleading may seek to 
have the material removed from the file or may place in the file a statement 
relating to the material. 

(e) A public official or employee who knowingly, willfully, and with malice 
permits any person to have access to information contained in a personnel file, 
except as is permitted by this section, is guilty of a Class 3 misdemeanor and 
upon conviction shall only be fined an amount not more than five hundred 
dollars ($500.00). 

(f) Any person, not specifically authorized by this section to have access to a 
personnel file designated as confidential, who shall knowingly and willfully 
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examine in its official filing place, remove or copy any portion of a confidential 
personnel file shall be guilty of a Class 3 misdemeanor and upon conviction 
shall only be fined in the discretion of the court but not in excess of five 
hundred dollars ($500.00). (1975, c. 701, s. 1; 1981, c. 926, ss. 1, 5-8; 1993, c. 
539, ss. 1059, 1060; 1994, Ex. Sess., C. 24, S. 14(c).) 


Legal. Periodicals. — For comment, “You North Carolina’s Public Records Law,” see 72 
Can't Always Get What You Want: A Look at N.C.L. Rev. 1527 (1994). 


CASE NOTES 


Applications for position of county the public. Durham Herald Co. v. County of 
sherriff sought by board of county com- Durham, 334 N.C. 677, 435 S.E.2d 317 (1998). 


missioners were governed by the provisions of Cited in Paschal v. Myers, 129 N.C. App. 23, 
this section rather than the Public Records Law 497 S.B.2d 311 (1998). 
and, therefore were not subject to disclosure to 


OPINIONS OF ATTORNEY GENERAL 


For discussion concerning legal impedi- Bryan E. Beatty, Inspector General, North 
ments which prohibit employers from dis- Carolina Department of Justice, 1998 N.C.A.G. 
closing personal information about their 49 (12/1/98). 
employees, see opinion of Attorney General to 


§ 153A-99. County employee political activity. 


(a) Purpose. The purpose of this section is to ensure that county employees 
are not subjected to political or partisan coercion while performing their job 
duties, to ensure that employees are not restricted from political activities 
while off duty, and to ensure that public funds are not used for political or 
partisan activities. 

It is not the purpose of this section to allow infringement upon the rights of 
employees to engage in free speech and free association. Every county 
employee has a civic responsibility to support good government by every 
available means and in every appropriate manner. Employees shall not be 
restricted from affiliating with civic organizations of a partisan or political 
nature, nor shall employees, while off duty, be restricted from attending 
political meetings, or advocating and supporting the principles or policies of 
civic or political organizations, or supporting partisan or nonpartisan candi- 
dates of their choice in accordance with the Constitution and laws of the State 
and the Constitution and laws of the United States of America. 

(b) Definitions. For the purnoses of this section: | 

(1) “County employee” or “employee” means any person employed by a 
county or any beg onet or program thereof that is supported, in 
whole or in part, by county funds; 

(2) “On duty” means that time period when an employee is engaged in the 
duties of his or her employment; and 

(3) “Workplace” means any place where an employee engages in his or her 
job duties. 

(c) No employee while on duty or in the workplace may: 

(1) Use his or her official authority or influence for the purpose of 
interfering with or affecting the result of an election or nomination for 
political office; or 

(2) Coerce, solicit, or compel contributions for political or partisan pur- 
poses by another employee. 
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(d) No employee may be required as a duty or condition of employment, 
promotion, or tenure of office to contribute funds for political or partisan 
purposes. 

(e) No employee may use county funds, supplies, or equipment for partisan 
purposes, or for political purposes except where such political uses are 
otherwise permitted by law. 

(f) To the extent that this section conflicts with the provisions of any local 
act, local ordinance, resolution, or policy, this section prevails to the extent of 
the conflict. (1991, c. 619, s. 1; 1993, c. 298, s. 1.) 


CASE NOTES 


Cited in Carter v. Good, 951 F. Supp. 1235 
(W.D.N.C. 1996). 


OPINIONS OF ATTORNEY GENERAL 


The provisions of this section and Attorney General to Mr. William R. Gilkeson, 
§ 160A-169 are applicable to elected offi- Staff Attorney, N.C. General Assembly, 1998 
cials of counties and cities. See opinion of N.C.A.G. 1 (1/14/98). 


§ 153A-100: Reserved for future codification purposes. 


Part 5. Board of Commissioners and Other Officers, Boards, 
Departments, and Agencies of the County. 


§ 153A-101. Board of commissioners to direct fiscal policy 
of the county. 


The board of commissioners has and shall exercise the responsibility of 
developing and directing the fiscal policy of the county government under the 
provisions and procedures of the Local Government Budget and Fiscal Control 
Pie aie is) A. PR R.C.-c; 28.:9.:16;,Gode; 8. 753; Rev.,-s, 1879:.C:5:, 
Bebe tle fe S111: 19535, ‘c.-973, 8. 2: 1973. :c..822, s, 1.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under corresponding sections of former 
law. 

The legislature may confer upon a 
county the power to create debts for nec- 
essary expenses, without the approval of a 
majority of the qualified voters in the county. 
Evans v. Commissioners of Cumberland, 89 
N.C. 154 (1883). 

Necessity of Expense to Be Determined 
by Commissioners. — What is a “necessary 
expense” for a county is to be determined by the 
sound judgment and discretion of its board of 
commissioners. Broadnax v. Groom, 64 N.C. 
244 (1870); Commissioners of Yancey County v. 
Road Comm’rs, 165 N.C. 632, 81 S.E. 1001 
(1914); Hargrave v. Board of Comm’rs, 168 N.C. 
626, 84S.E. 1044 (1915); Wilson v. Holding, 170 
N.C. 352, 86 S.E. 1043 (1915). 


The commissioners’ exercise of their dis- 
cretion will not be reviewed except when 
mala fides is shown. Jackson v. Board of 
Commr’rs, 171 N.C. 379, 88 S.E. 521 (1916). 

If the entire fund which can be raised by 
taxation is required to meet necessary 
expenses of an economical administration of 
the county government, and none can be di- 
verted to pay its indebtedness without serious 
detriment to the public, none ought to be thus 
appropriated. Cromartie v. Commissioners of 
Bladen, 85 N.C. 211 (1881). 

As to the province of the courts and the 
legislature, see Burgin v. Smith, 151 N.C. 561, 
66 S.E. 607 (1909), citing Cromartie v. Commis- 
sioners of Bladen, 87 N.C. 134 (1882); 
Hightower v. City of Raleigh, 150 N.C. 569, 65 
S.E. 279 (1909). 

County May Hire Auditors. — The com- 
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missioners of a county have the right to con- 
tract with skilled expert accountants for audit- 
ing of the books and accounts of the various 
departments of the county at a price agreed 
upon, and may order that such sum to be paid 
by the county treasurer out of county funds. 
Wilson v. Holding, 170 N.C. 352, 86 S.K. 1043 
(1915). 

Support of county convicts must be paid 
out of the general county fund. Chambers v. 
Walker, 120 N.C. 401, 27 S.E. 77 (1897). 

Legislature to Determine Care of 
Indigents. — It is the exclusive right of the 
legislature to determine how the indigents of 
the State who are entitled to support shall be 
ascertained, and from what fund and by whom 
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allowances for their support shall be made. 
Board of Educ. v. Commissioners of Bladen, 113 
N.C. 379, 18 S.E. 661 (1893). 

Severance pay to county manager who 
voluntarily resigned violated North Caro- 
lina Constitution, Art. 1, Sec. 32, because 
county manager was to be compensated for 
duties that were not performed, since the 
record reflected that the compensation was not 
for prior services rendered, and he was paid all 
benefits due him. Leete v. County of Warren, 
341N.C. 116, 459 S.E.2d 23241995). 

Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984); Leete v. County of Warren, 
341 N.C. 116, 462 S.E.2d 476 (1995). 


§ 153A-102. Commissioners to fix fees. 


The board of commissioners may fix the fees and commissions charged by 
county officers and employees for performing services or duties permitted or 
required by law. The board may not, however, fix fees in the General Court of 
Justice or modify the fees of the register of deeds prescribed by G.S. 161-10 or 
the fees of the board of elections prescribed by G.S. 163-107. (1953, c. 1227, ss. 
Tear 196908 c Soot se le COLOl se 197320) B224se 1) 


OPINIONS OF ATTORNEY GENERAL 


A county may charge a fee for issuing Yarborough, Cumberland County Attorney, 55 
licenses pursuant to § 127B-3. See Opinion N.C.A.G. 41 (1985). 
of Attorney General to Mr. Garris N. 


§ 153A-103. Number of employees in offices of AU and 
register of deeds. 


Subject to the limitations set forth below, the board of commissioners may fix 
the number of salaried employees in the offices of the sheriff and the register 
of deeds. In exercising the authority granted by this section, the board of 
commissioners is subject to the following limitations: 

(1) Each sheriff and register of deeds elected by the people has the 
exclusive right to hire, discharge, and supervise the employees in his 
office. However, the board of commissioners must approve the ap- 
pointment by such an officer of a relative by blood or marriage of 
nearer kinship than first cousin or of a person who has been convicted 
of a crime involving moral turpitude. 

(2) Each sheriff and register of deeds elected by the people is entitled to at 
least two deputies who shall be reasonably compensated by the 
county, provided that the register of deeds justifies to the Board of 
County Commissioners the necessity of the second deputy. Each 
gee so appointed shall serve at the pleasure of the appointing 
officer. 

Notwithstanding the foregoing provisions of this section, approval of the 
board of commissioners is not required for the reappointment or continued 
employment of a near relative of a sheriff or register of deeds who was not 
related to the appointing officer at the time of initial appointment. (1958, c. 
122%; . 1,2: 1969, .c. 358, sls dO 739 c; 822s9s;,151977,.c236; 1979 :cnb51 2 198% 
c. 362. 
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Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2281 (1997). 


ART. 5. ADMINISTRATION 


§153A-103 


CASE NOTES 


Sheriff Can Make Official Government 
Policy. — Official government policy can be 
established not only by the _ formal 
policymaking actions of the lawmakers, but 
also by the actions of officials with final 
policymaking authority; the sheriff is such an 
official, as indicated in subsection (1), which 
gives the sheriff exclusive control over supervi- 
sion of employees in his office. Flood v. Hardy, 
868 F. Supp. 809 (E.D.N.C. 1994). 

Government Employees Cannot Impose 
Unconstitutional Conditions on Public 
Employment. — Deputies work at the plea- 
sure of the sheriff. However, government em- 
ployees including sheriffs can neither impose 
unconstitutional conditions upon public em- 
ployment such as requiring employees to relin- 
quish their rights of free speech and association 
nor discharge employees for a constitutionally 
infirm reason. Joyner v. Lancaster, 553 F. Supp. 
809 (M.D.N.C. 1982). 

Control of the employees hired by the 
sheriff is vested exclusively in the sheriff. The 
sheriff has the exclusive right to fire any deputy 
or employee in his office. The only authority 
vested in the board of commissioners is in 
determining the number of employees the sher- 
iff can hire and the ability to approve the 
appointment of a relative or a person convicted 
of a crime involving moral turpitude. Peele v. 
Provident Mut. Life Ins. Co., 90 N.C. App. 447, 
368 S.E.2d 892, appeal dismissed, 323 N.C. 
366, 373 S.E.2d 547 (1988). 

Sheriff Not Liable for County’s Salary 
Administration. — Because there was abso- 
lutely no evidence that defendant sheriff “acted 
in concert” with defendant county, as alleged, or 
had anything to do with the administration of 
plaintiffs’ salaries, he was an unnecessary 
party to their case. Hubbard v. County of 
Cumberland, 143 N.C. App. 149, 544 S.E.2d 
587 (2001), cert. denied, 354 N.C. 69, — S.E.2d 
— (2001). 

This section explicitly grants sheriffs 
exclusive power over employment deci- 
sions, and the North Carolina courts have 
interpreted this statute to deny sheriffs’ em- 
ployees any property right in their employ- 
ment. Jackson v. Long, 102 F.3d 722 (4th Cir. 
1996). 

Employee of Sheriff Held Not an Em- 
ployee of the County. — Plaintiff’s argument 
that even though she was hired by the sheriff, 
she remained the employee of the county, and 
that thus all the protections and privileges 
provided by the Board of Commissioners to 


other county employees should have been af- 
forded her, was without merit. Peele v. Provi- 
dent Mut. Life Ins. Co., 90 N.C. App. 447, 368 
S.E.2d 892, appeal dismissed, 323 N.C. 366, 
373 S.E.2d 547 (1988). 

County, having no control over sheriff’s dep- 
uty department, could not be a party to any 
employment contract deputy may have had, 
and therefore, deputy could not recover against 
the county for breach of her employment con- 
tract. Spencer v. Byrd, 899 F. Supp. 1439 
(M.D.N.C. 1995). 

County May Be Bound by Sheriff’s Deci- 
sions. — In North Carolina, where the sheriff 
is given exclusive control over the supervision 
of his employees, including deputies and jail- 
ers, the sheriff may bind the county by his 
decisions. Flood v. Hardy, 868 F. Supp. 809 
(E.D.N.C. 1994). 

County is not liable for deputy’s or sher- 
iff’s actions, as their employer. Clark v. Burke 
County, 117 N.C. App. 85, 450 S.E.2d 747 
(1994). 

County Not Liable for Sheriff’s Decision. 
— County could not be liable under 42 U.S.C. 
1983 for sheriff’s employment decisions where 
the state gives the sheriff final policymaking 
authority on employment decisions. Harter v. 
Vernon, 953 F. Supp. 685 (M.D.N.C. 1996), 
aff'd, 101 F.3d 334 (4th Cir. 1996), cert. denied, 
921 U.6.,.1120, 117 Ss. Ct 251. 13s Latdeza 
1014 (1997). 

Because, pursuant to this section, sheriff/de- 
fendant, and not the county, had exclusive 
responsibility for discharging plaintiff/jailer 
(who claimed the discharge was retaliatory), 
the district court properly granted summary 
judgment for the county on plaintiff’s § 1983 
claims. Knight v. Vernon, 214 F.3d 544 (4th Cir. 
2000). 

Deputy Sheriffs enjoy no property right 
in continued employment. Burns ev. 
Brinkley, 933 F. Supp. 528 (E.D.N.C. 1996). 

The fact that North Carolina has established 
a generous pension system for its public em- 
ployees as part of its compensatory and incen- 
tive package does not confer upon those em- 
ployees a property interest in continued 
employment; the programs are merely part of 
the consideration forming the basis for public 
employment contracts, and do not alter the 
at-will nature of such employment relation- 
ships. Burns v. Brinkley, 933 F. Supp. 528 
(E.D.N.C. 1996). 

Plaintiffs who made no claim that they 
were exempted from the employment-at- 
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will rule other than that their employment 
was subject to a general order allowing appeal 
to a Termination Review Board had no property 
interest in their employment which could form 
the basis for a denial of due process. Buchanan 
v. Hight, 133 N.C. App. 299, 515 S:E.2d7225 
(1999). 

Quoted in Jenkins v. Medford, 119 F.3d 1156 


CH. 153A. COUNTIES 


§153A-114 


S. Ct. 881, 139 L. Ed. 2d 869 (1998). 

Stated in Harter v. Vernon, 101 F.3d 334 (4th 
Cir. 1996), cert. denied, 521 U.S. 1120, 117 S. 
Ct. 2511, 138 L. Ed. 2d 1014 (1997); Knight v. 
Vernon, 23 F. Supp. 2d 634 (M.D.N.C. 1998). 

Cited in Cline v. Brown, 24 N.C. App. 209, 
210 S.E.2d 446 (1974); Bostic v. Wall, 588 F. 
Supp. 994 (W.D.N.C. 1984). 


(4th Cir. 1997), cert. denied, 522 U.S. 1090, 118 


§ 153A-104. Reports from officers, employees, and agents 
of the county. 


The board of commissioners may require any officer, employee, or agent of 
the county to make to the board, either directly or through the county manager, 
periodic or special reports concerning any matter connected with the officer’s, 
employee’s or agent’s duties. The board may require that such a report be made 
under oath. If a person fails or refuses to obey a reasonable order to make a 
report, issued pursuant to this section, the board may apply to the appropriate 
division of the General Court of Justice for an order requiring that its order be 
obeyed. The court has jurisdiction to issue these orders. (1868, c. 20, s. 8; Code, 
S/O REV. cmt orG. e820 6. 1S. Cus La) 


§§ 153A-105 through 153A-110: Reserved for future codification pur- 


poses. 


Part 6. Clerk to the Board of Commissioners. 


§ 153A-111. Appointment; powers and duties. 


The board of commissioners shall appoint or designate a clerk to the board. 
The board may designate the register of deeds or any other county officer or 
employee as clerk. The clerk shall perform any duties that may be required by 
law or the board of commissioners. The clerk shall serve as such at the 
pleasure of the board. (Const., art. 7, s. 2; Code, s. 710; 1895, c. 135, s. 4; Rev., 
Ss. Tee G.S., 8:1309;.1955, 6.247, sod; 1963..¢. 372;.1969,'c. 207511978 c..822. 
s. 1. 


CASE NOTES 


County Commissioners’ Actions Not Pro- 
tected by Legislative Immunity. — The 
county commissioners’ refusal to reappoint 
plaintiff as clerk, the elimination of the clerk’s 
salary, the consolidation of the clerk’s position 


with another, and the refusal to select plaintiff 
for the combined position constituted adminis- 
trative actions that were not entitled to immu- 
nity. Alexander v. Holden, 66 F.3d 62 (4th Cir. 
1995), 


§8§ 153A-112, 153A-113: Reserved for future codification purposes. 


Part 7. County Attorney. 


§ 153A-114. Appointment; duties. 


The board of commissioners shall appoint a county attorney to serve at its 
pleasure and to be its legal adviser. (1973, c. 822, s. 1.) 
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§§ 153A-115 through 153A-120: Reserved for future codification pur- 


poses. 


ARTICLE 6. 


Delegation and Exercise of the General Police Power. 


§ 153A-121. General ordinance-making power. 


‘ (a) A county may by ordinance define, regulate, prohibit, or abate acts, 
omissions, or conditions detrimental to the health, safety, or welfare of its 
citizens and the peace and dignity of the county; and may define and abate 
nuisances. 

(b) This section does not authorize a county to regulate or control vehicular 
or pedestrian traffic on a street or highway under the control of the Board of 
Transportation, nor to regulate or control any right-of-way or right-of-passage 
belonging to a public utility, electric or telephone membership corporation, or 
public agency of the State. In addition, no county ordinance may regulate or 
control a highway right-of-way in a manner inconsistent with State law or an 
ordinance of the Board of Transportation. 

(c) This section does not impair the authority of local boards of health to 
adopt rules and regulations to protect and promote public health. (1963, c. 
1060, ss: 1, 11/2; 1965, cc. 388, 567, 1083, 1158; 1967, c. 495, s. 2; 1969, c. 36, 


eee te 4. 6s. 195) aso. C. DO/, B.D: ©. See, Ss. 1.) 


Local Modification. — Orange: 1991, c. 
246, s. 5. 

Legal Periodicals. — For article on local 
legislation in the General Assembly, discussing 
former § 153-9(55), see 45 N.C.L. Rev. 340 
(1967). 


For article, “Regulating Obscenity Through 
the Power to Define and Abate Nuisances,” see 
14 Wake Forest L. Rev. 1 (1978). 

For survey of 1983 developments in property 
law, see 62 N.C.L. Rev. 1346 (1984). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former § 153-9. 

Ordinance Upheld. — County ordinance 
which regulated the location of adult and sex- 
ually oriented businesses (but did not prohibit 
them) for the stated purpose of promoting the 
health, safety and morals and general welfare 
of the citizenry of the county was well within 
the parameters of this section. Maynor v. 
Onslow County, 127 N.C. App. 102, 488 S.E.2d 
289 (1997), appeal dismissed, 347 N.C. 268, 493 
S.E.2d 458 (1997), cert. denied, 347 N.C. 400, 
496 S.E.2d 385 (1997). 

Former § 153-9(55) Was a Home Rule 
Statute. — Former § 158-9(55), authorizing 
boards of county commissioners to adopt ordi- 
nances for the better government of the county, 
was a Home Rule statute, applicable through- 
out the State. It enabled the county commis- 
sioners of every county to enact ordinances in 
the exercise of the general police power within 
the prescribed territory, just as other statutes 
enable the governing bodies of cities and towns 
to enact ordinances in the exercise of the gen- 


eral police powers within their corporate limits. 
Whitney Stores, Inc. v. Clark, 277 N.C. 322, 177 
S.E.2d 418 (1970). 

And a General Law. — Former § 153-9(55) 
was a general law and therefore did not contra- 
vene N.C. Const. 1868, Art. II, § 29. Whitney 
Stores, Inc. v. Clark, 277 N.C. 322, 177 S.E.2d 
418 (1970). 

Conferring General Police Powers. — 
Former § 153-9(55) did not confer or withhold 
authority in respect of specific activities; on the 
contrary, it conferred authority to enact ordi- 
nances in the exercise of the general police 
power. In this respect, the statute was similar 
to the statutes which confer general police 
power upon cities and towns. Whitney Stores, 
Inc. v. Clark, 277 N.C..322,.177 $.E.2d 418 
(1970); State v. Tenore, 280 N.C. 238, 185 
S.E.2d 644 (1972). 

Such as That Conferred Upon Cities and 
Towns. — The authority conferred by former 
§ 153-9(55) upon the boards of commissioners 
of the respective counties was the same as that 
conferred upon cities and towns by §§ 160A- 
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174 and 160A-181. State v. Tenore, 280 N.C. 
238, 185 S.E.2d 644 (1972). 

Regulation of Signs Held Constitutional. 
— The off-premise/on-premise classification is 
a constitutionally valid basis for regulation of 
outdoor advertising signs. Summey Outdoor 
Adv., Inc. v. County of Henderson, 96 N.C. App. 
533, 386 S.E.2d 439 (1989). 

County ordinance regulating off-premises 
signs larger than 15 square feet held to meet 
the constitutional requirements of due process. 
Summey Outdoor Adv., Inc. v. County of 
Henderson, 96 N.C. App. 533, 386 S.E.2d 439 
(1989). 

Regulation of Signs Did Not Constitute a 
Taking. — Five year amortization provisions of 
county ordinance regulating off-premises signs 
of over 15 square feet were sufficient, and the 
ordinance did not constitute a taking of plain- 
tiff’s property without compensation. Summey 
Outdoor Adv., Inc. v. County of Henderson, 96 
N.C. App. 533, 386 S.E.2d 439 (1989). 

This section and § 153A-340 do not oper- 
ate exclusively of each other. Summey Out- 
door Adv., Inc. v. County of Henderson, 96 N.C. 
App. 533, 386 S.E.2d 439 (1989). 

Subsection (a) of this section confers gen- 
eral police power upon cities and towns. 
Summey Outdoor Adv., Inc. v. County of 
Henderson, 96 N.C. App. 533, 386 S.E.2d 439 
(1989). 

Legislative Authority of County Board 
of Commissioners. — A county board of com- 
missioners has no legislative authority not 
granted to it expressly or by necessary implica- 
tion from expressly granted powers. State v. 
Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 

Power of General Assembly to Delegate 
Authority to County Boards. — Subject to 
constitutional limitations, the power of the 
General Assembly to delegate to county com- 
missioners the authority to adopt ordinances in 
the lawful exercise of the police power is well 
established. Whitney Stores, Inc. v. Clark, 277 
N.C. 322, 177 S.E.2d 418 (1970). 

Courts Are Not Concerned with Motives, 
Wisdom or Expediency of Board’s Acts. — 
If the board of commissioners does not exceed 
its delegated or constitutional authority, the 
courts are not concerned with the motives, 
wisdom or expediency which prompt its actions. 
Whitney Stores, Inc. v. Clark, 277 N.C. 322, 177 
S.E.2d 418 (1970). 

When the most that can be said against 
an ordinance is that it is fairly debatable 
whether it is an unreasonable, arbitrary or 
unequal exercise of power, the courts will not 
interfere. County of Hoke v. Byrd, 107 N.C. 
App. 658, 421 S.E.2d 800 (1992). 

Ordinance May Not Forbid Conduct 
Dealt with by Statute. — The board of com- 
missioners of a county cannot enact a valid 
ordinance forbidding certain conduct if a state- 
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wide statute in effect at the time the ordinance 
in question is adopted deals specifically with 
the identical conduct. State v. Tenore, 280 N.C. 
238, 185 S.E.2d 644 (1972). 

And Repeal of Statute Does Not Breathe 
Life into Ordinance. — The repeal of a state- 
wide law which, during its life, prohibited the 
enactment of a county ordinance, is prospective 
and does not breathe life into an ordinance 
which was beyond the authority of the ordain- 
ing body when it was adopted. State v. Tenore, 
280 N.C. 238, 185 S.E.2d 644 (1972). 

A county’s zoning authority is limited: it 
can be applied only to buildings within the 
county’s borders which are outside city limits, 
and it is confined to the purposes of promoting 
health, safety, morals, or the general welfare, 
Davidson County v. City of High Point, 321 
N.C. 252, 362 S.E.2d 553 (1987). 

Right of County to Proscribe Obscenity 
Which Is Not Forbidden by State Law. — 
Nothing in §§ 14-190.1 through 14-190.9, 
statewide laws relating to obscene literature 
and exhibitions and to indecent exposure, ex- 
presses or indicates an intent by the General 
Assembly to preclude cities and towns or coun- 
ties from enacting and enforcing ordinances 
requiring a higher standard of conduct or con- 
dition within their respective jurisdictions. 
State v. Tenore, 280 N.C. 238, 185 S.E.2d 644 
CL9Y2): 

Authority to Regulate Signs. — Fact that 
defendant county had authority to regulate 
signs under the zoning power in § 153A-340 
did not mean that it could not regulate signs in 
a similar manner under the general police 
powers in this section, allowing regulation of 
“conditions detrimental to the health, safety or 
welfare of its citizens and the peace and dignity 
of the county.” Summey Outdoor Adv., Inc. v. 
County of Henderson, 96 N.C. App. 533, 386 
S.E.2d 439 (1989). 

County’s moratorium on outdoor advertising 
signs did not require a notice or a public hear- 
ing prior to passage, as it was enacted pursuant 
to the county’s general police powers, and a 
property owner did not have a statutory vested 
right to erect a sign. PNE AOA Media, L.L.C. v. 
Jackson County, — N.C. App. —, 554 S.E.2d 
657, 2001 N.C. App. LEXIS 981 (2001). 

Defendant county’s ordinance regulat- 
ing off-premises signs larger than 15 
square feet was well within the parameters of 
this section; while it might have been more 
desirable and better planning for defendant 
county to adopt a county-wide zoning ordi- 
nance, the fact that defendant did not do so did 
not preclude it from regulating outdoor adver- 
tising signs under this section. Summey Out- 
door Adv., Inc. v. County of Henderson, 96 N.C. 
App. 533, 386 S.E.2d 439 (1989). 

Authority for County Ordinance Con- 
cerning Drive-In Theaters. — Former 
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§ 153-9(55) provided plenary authority for en- 
acting a county ordinance making it unlawful 
to operate a drive-in motion picture theater 
near streets or highways in such a manner that 
the screen is visible to passing motorists. Vari- 
ety Theaters, Inc. v. Cleveland County, 282 N.C. 
272, 192 S.E.2d 290 (1972), appeal dismissed, 
411 U.S. 911, 93 S. Ct. 1548, 36 L. Ed. 2d 303 
(1973). 

As to constitutionality of county ordi- 
mance concerning drive-in theaters, see 
Variety Theaters, Inc. v. Cleveland County, 282 
N.C. 272, 192 S.E.2d 290 (1972), appeal dis- 
missed, 411 U.S. 911, 93 S. Ct. 1548, 36 L. Ed. 
2d 303 (1973). 

Authority to Regulate Location of Adult 
and Sexually Oriented Businesses. — Fail- 
ure of a county to adopt a county-wide compre- 
hensive zoning plan did not preclude it from 
regulating the location of adult and sexually 
oriented businesses pursuant to its police pow- 
ers. Onslow County v. Moore, 129 N.C. App. 
376, 499 S.E.2d 780 (1998). 

Sunday Closing Ordinances. — Former 
§ 153-9(55) conferred authority to enact Sun- 
day closing ordinances upon the boards of com- 
missioners of the respective counties. State v. 
Atlas, 283 N.C. 165, 195 $.E.2d 496 (1973). 

As to constitutionality of Sunday closing 
ordinances, see State v. Atlas, 283 N.C. 165, 
195 S.E.2d 496 (1973). 

Authority for County Ordinance Con- 
cerning Collection and Disposal of Solid 
Waste. — County governments are delegated 
by the state with a general police power. Addi- 
tionally, counties are specifically vested by stat- 
ute with authority to regulate by ordinance the 
collection and disposal of solid waste within 
their jurisdictions. In order to effect this regu- 
latory power and meet their police power re- 
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sponsibilities, counties are specifically autho- 
rized by statute to enact ordinances granting 
exclusive franchises to commercially collect or 
dispose of solid waste within all or a defined 
portion of the county. Stillings v. City of Win- 
ston-Salem, 63 N.C. App. 618, 306 S.E.2d 489 
(1983), rev’d on other grounds, 311 N.C. 689, 
319 S.E.2d 233 (1984). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Regulation of Junkyards. — Require- 
ments of ordinance which imposed expensive 
requirements on junkyard owners which could 
prohibit them from continuing to use their 
property in one manner did not exceed the 
boundaries of the board’s discretion and, there- 
fore, the ordinance would be left undisturbed. 
County of Hoke v. Byrd, 107 N.C. App. 658, 421 
S.E.2d 800 (1992). 

Cited in State v. Taylor, 128 N.C. App. 616, 
495 S.E.2d 413 (1998); Derwort v. Polk County, 
129 N.C. App. 789, 501 S.E.2d 379 (1998); State 
v. Baggett, 133 N.C. App. 47, 514 S.E.2d 536 
(1999); Craig v. County of Chatham, 143 N.C. 
App. 30, 545 S.E.2d 455 (2001), cert. granted, 
354 N.C. 68, — S.E.2d — (2001). 


§ 153A-122. Territorial jurisdiction of county ordinances. 


Except as otherwise provided in this Article, the board of commissioners may 
make any ordinance adopted pursuant to this Article applicable to any part of 
the county not within a city. In addition, the governing board of a city may by 
resolution permit a county ordinance adopted pursuant to this Article to be 
applicable within the city. The city may by resolution withdraw its permission 
to such an ordinance. If it does so, the city shall give written notice to the 
county of its withdrawal of permission; 30 days after the day the county 
receives this notice the county ordinance ceases to be applicable within the city. 
(1963, c. 1060, ss. 1, 1 1/2; 1965, cc. 388, 567, 1083, 1158; 1967, c. 495, s. 2; 
19649 700 36,8. 1 1971.-¢, 702. ss, 1-3: 1973, c..822, 8. 1.) 


Local Modification. — Catawba: 1987 
(Reg. Sess., 1988), c. 1021, s. 3; Currituck: 1985 
(Reg. Sess., 1986), c. 875; 2001-33; Davie: 1985 


(Reg. Sess., 1986), c. 830, s. 1; New Hanover: 
1981, c. 458; Rowan: 1985, c. 63, ss. 2, 4. 
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CASE NOTES 
Power to Enact Ordinances Giving Effect of Annexation on Franchises. — 


Franchise Rights. — In general, a state leg- 
islature has the power to delegate to the state 
or inferior agency the authority to make ordi- 
nances, such as those giving rise to franchise 
rights, as it deems appropriate in the lawful 
exercise of the police power. Stillings v. City of 
Winston-Salem, 311 N.C. 689, 319 S.E.2d 233 
(1984). 

Authority of counties to issue exclusive 
solid waste collection franchises is derived 
from this section and § 153A-1386. Stillings v. 
City of Winston-Salem, 311 N.C. 689, 319 
S.E.2d 233 (1984). 


Given the limited territorial jurisdiction of a 
county ordinance granting exclusive solid 
waste collection franchises, such franchises 
were not protected from the city’s actions in 
annexing some areas of the county served by 
the franchisees and providing free solid waste 
collection services in the newly annexed areas, 
and therefore did not survive annexation as to 
those areas which became part of the city. 
Stillings v. City of Winston-Salem, 311 N.C. 
689, 319 S.E.2d 233 (1984). 

Cited in State v. Baggett, 133 N.C. App. 47, 
514 S.E.2d 536 (1999). 


OPINIONS OF ATTORNEY GENERAL 


A City Is Not Required to Approve by 
Resolution County Parking Ordinances 
Pertaining to County Property Located 


Within the City. — See opinion of Attorney 
General to Mr. F.L. Carr, 43 N.C.A.G. 409 
(1974). 


§ 153A-123. Enforcement of ordinances. 


(a) A county may provide for fines and penalties for violation of its 
ordinances and may secure injunctions and abatement orders to further insure 
compliance with its ordinances, as provided by this section. 

(b) Unless the board of commissioners has provided otherwise, violation of a 
county ordinance is a misdemeanor or infraction as provided by G.S. 14-4. An 
ordinance may provide by express statement that the maximum fine, term of 
imprisonment, or infraction penalty to be imposed for a violation is some 
amount of money or number of days less than the maximum imposed by G.S. 
14-4, 

(c) An ordinance may provide that violation subjects the offender to a civil 
penalty to be recovered by the county in a civil action in the nature of debt if 
the offender does not pay the penalty within a prescribed period of time after 
he has been cited for violation of the ordinance. 

(cl) An ordinance may provide for the recovery of a civil penalty by the 
county for violation of the fire prevention code of the State Building Code as 
authorized under G.S. 143-139. 

(d) An ordinance may provide that it may be enforced by an appropriate 
equitable remedy issuing from a court of competent jurisdiction. In such a case, 
the General Court of Justice has jurisdiction to issue any order that may be 
appropriate, and it is not a defense to the county’s application for equitable 
relief that there is an adequate remedy at law. 

(e) An ordinance that makes unlawful a condition existing upon or use made 
of real property may provide that it may be enforced by injunction and order of 
abatement, and the General Court of Justice has jurisdiction to issue such an 
order. When a violation of such an ordinance occurs, the county may apply to 
the appropriate division of the General Court of Justice for a mandatory or 
prohibitory injunction and order of abatement commanding the defendant to 
correct the unlawful condition upon or cease the unlawful use of the property. 
The action shall be governed in all respects by the laws and rules governing 
civil proceedings, including the Rules of Civil Procedure in general and Rule 65 
in particular. 

In addition to an injunction, the court may enter an order of abatement as a 
part of the judgment in the cause. An order of abatement may direct that 
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buildings or other structures on the property be closed, demolished, or 
removed; that fixtures, furniture, or other movable property be removed from 
buildings on the property; that grass and weeds be cut; that improvements or 
repairs be made; or that any other action be taken that is necessary to bring 
the property into compliance with the ordinance. If the defendant fails or 
refuses to comply with an injunction or with an order of abatement within the 
time allowed by the court, he may be cited for contempt and the county may 
execute the order of abatement. If the county executes the order, it has a lien 
on the property, in the nature of a mechanic’s and materialman’s lien, for the 
costs of executing the order. The defendant may secure cancellation of an order 
of abatement by paying all costs of the proceedings and posting a bond for 
compliance with the order. The bond shall be given with sureties approved by 
the clerk of superior court in an amount approved by the judge before whom 
the matter was heard and shall be conditioned on the defendant’s full 
compliance with the terms of the order of abatement within the time fixed by 
the judge. Cancellation of an order of abatement does not suspend or cancel an 
injunction issued in conjunction with the order. 

(f) Subject to the express terms of the ordinance, a county ordinance may be 
enforced by any one or more of the remedies authorized by this section. 

(g) A county ordinance may provide, when appropriate, that each day’s 
continuing violation is a separate and distinct offense. (1973, c. 822, s. 1; 1985, 
c. 764, s. 34; 1985 (Reg. Sess., 1986), c. 852, s. 17; 1993, c. 329, s. 5.) 


Local Modification. — Orange: 1989, c. 
473)'8. 3; 1995, c. 339, 8.3. 


Editor’s Note. — The Rules of Civil Proce- 
dure are found in § 1A-1. 


CASE NOTES 


Enforcement of Zoning Ordinances. — 
This section and § 153A-345 give the superior 
court the power to enforce zoning ordinances 
through the issuance of an injunction. Mize v. 
County of Mecklenburg, 80 N.C. App. 279, 341 
S.E.2d 767 (1986). 

Ordinance Itself Need Not Provide for 
Equitable Enforcement. — It is unnecessary 
for a zoning ordinance itself to contain any 
specific provision for equitable enforcement be- 


cause § 153A-324 allows any remedy under 
this section to be used at the county’s election 
as a matter of right and without qualification, 
unless the county’s zoning ordinance provides 
otherwise. New Hanover County v. Pleasant, 59 
N.C. App. 644, 297 S.E.2d 760 (1982). 

Cited in Bostic v. Wall, 588 F. Supp. 994 
(W.D.N.C. 1984); Pittman v. Wilson County, 839 
F.2d 225 (4th Cir. 1988). 


§ 153A-124. Enumeration not exclusive. 


The enumeration in this Article or other portions of this Chapter of specific 
powers to define, regulate, prohibit, or abate acts, omissions, or conditions is 
not exclusive, nor is it a limit on the general authority to adopt ordinances 
conferred on counties by G.S. 153A-121. (1973, c. 822, s. 1.) 


CASE NOTES 


Quoted in Summey Outdoor Adv., Inc. v. 
County of Henderson, 96 N.C. App. 533, 386 
S.E.2d 439 (1989). 


§ 153A-125. Regulation of solicitation campaigns, flea 
markets and itinerant merchants. 


A county may by ordinance regulate, restrict, or prohibit the solicitation of 
contributions from the public for charitable or eleemosynary purposes, and 


889 


§153A-125 CH. 153A. COUNTIES §153A-125 


also the business activities of itinerant merchants, salesmen, promoters, 
drummers, peddlers, flea market operators and flea market vendors and 
hawkers. These ordinances may include, but are not limited to, requirements 
that an application be made and a permit issued, that an investigation be 
made, that activities be reasonably limited as to time and place, that proper 
credentials and proof of financial stability be submitted, that not more than a 
stated percentage of contributions to solicitation campaigns be retained for 
administrative expenses, and that an adequate bond be posted to protect the 
public from fraud. A county may charge a fee for a permit issued pursuant to 
such an ordinance. (1967, c. 80, ss. 1-21/2; 1973, c. 822, s. 1; 1987, c. 708, s. 7.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 105-53. 


I. General Consideration. 


II. Regulation and Taxation by Cities and Counties. 


I. GENERAL CONSIDERATION. 


Tax Is on Occupation, Not Goods. — 
Peddlers and transient dealers are commonly 
taxed a specific sum because they are likely to 
escape any other tax. A peddler’s tax is on the 
occupation, not on the goods, and one who 
engages in the business, whether as agent or 
owner, must pay it. State v. Rhyne, 119 N.C. 
905, 26 S.E. 126 (1896). 

Statute Not Applicable to Citizens of 
Other States. — The provision of a statute 
similar to this was held unconstitutional on the 
grounds that it was made to apply to citizens of 
other states, thus regulating interstate com- 
merce. In re Spain, 47 F. 208 (E.D.N.C. 1891). 
See also In re Flinn, 57 F. 496 (W.D.N.C. 1893). 

Subsections (e) and (g) relate exclu- 
sively to privileges taxes upon peddlers. 
State v. Bridgers, 211 N.C. 235, 189 S.E. 869 
(1937). 

“Peddler” Defined. — A peddler is one who 
sells and delivers the identical goods he carries 
about with him. State v. Lee, 113 N.C. 681, 18 
S.E. 713 (1893). 

A peddler is primarily one who travels 
around on foot, selling or bartering the identi- 
cal goods he carries. State v. Frank, 130 N.C. 
724, 41 S.E. 785 (1902). 

Peddling Is Lawful Business. — Under 
general State law, “peddling,” as defined in this 
section, is a lawful business or occupation. 
State v. Byrd, 259 N.C. 141, 130 S.E.2d 55 
(1963). 

Peddling Is a Privilege and Not a Right. 
— To peddle is not a matter of right under the 
laws, which any person can demand upon the 
payment of the tax. It is a privilege. It is 
discretionary with the county commissioners 
whether or not they will grant a license to a 
peddler. The privilege is personal to the appli- 


cant, and is not assignable. State v. Rhyne, 119 
N.C. 905, 26 S.E. 126 (1896). | 
State license issued under this section 
authorizes the licensee to engage in the 
business of peddling. State v. Byrd, 259 N.C. 

141, 130 S.E.2d 55 (1963). 

Such as Peddling Ice Cream. — Under a 
license issued in accordance with general State 
law, the sale and offering for sale of ice cream 
products on public streets in the area covered 
by such license is a lawful business or occupa- 
tion. State v. Byrd, 259 N.C. 141, 130 S.E.2d 55 


_ (1963). 


Sales by Samples. — It was held that a 
former statute, similar to this section, did not 
apply to sales by sample of goods not at the 
time of sale within the State and ready for 
immediate delivery, but applied only where 
goods were actually exposed and offered for 
sale, and ready for delivery at once to the 
purchaser. In re Flinn, 57 F. 496 (W.D.N.C. 
1893). 

A person who travels from house to house on 
foot selling goods by sample, and afterwards 
delivers them on foot, is not a peddler. State v. 
Frank, 130 N.C. 724, 41 S.E. 785 (1902). 

One who sells goods by sample, which goods 
are shipped to the purchaser in care of one who 
sold them and delivered by him, is a peddler. 
State -v. Franks,’ 127. N.C. 510,. 37 :S.E. 70 
(1900). 

A picture dealer who contracts to sell pic- 
tures, has them sent out to him, delivers to the 
purchaser, and receives the price agreed upon 
beforehand, is no peddler. City of Greensboro v. 
Williams, 124 N.C. 167, 32 S.E. 492 (1899). 

Selling Fruit in Wholesale Lots. — It was 
held that a former statute, similar to this 
section, did not apply to a person selling 
watermelons in wholesale lots in the city of 
Salisbury, to be shipped from a nearby town, 
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and only delivered to those from whom he had 
taken orders. State v. Ninestein, 132 N.C. 1039, 
132 N.C. 4039, 43 S.E. 936, 43 S.E. 936 (1903). 

The words “any articles of the farm,” in 
an earlier statute, were used to embrace all the 
products of the farm, and a farmer who butch- 
ered cattle raised on his farm and sold the beef 
was not a peddler. State v. Smith, 173 N.C. 772, 
92 S.E. 325 (1917). 

Use of Motor Vehicles. — And the statu- 
tory provisions contemplate the use of motor 
vehicles by peddlers in the prosecution of their 
business or occupation. State v. Byrd, 259 N.C. 
141, 130 S.E.2d 55 (1963). 

Presumption as to Having License. — If 
a peddler is required by proper authorities to 
exhibit his license and he fails to do so the 
presumption is that he has none. State v. 
Crump, 104 N.C. 763, 10 S.E. 468 (1889). 

Former Subsection Requiring License 
for Display of Goods by One Not Regular 
Retailer Was Unconstitutional. — Former 
subsection (e), requiring one not a regular re- 
tail merchant in North Carolina to obtain a 
$250 license to entitle him to display goods for 
purpose of securing orders for retail sale, vio- 
lated “commerce” clause of federal Constitution 
as applied to a New York merchandise estab- 
lishment which rented display room in a North 
Carolina hotel for several days and took orders 
for goods corresponding to samples, which or- 
ders were filled by shipping direct to customers 
from New York City, where regular retail mer- 
chants in North Carolina were subject to only 
an annual $1 license tax for privilege of doing 
business. Best & Co. v. Maxwell, 311 U.S. 454, 
61S. Ct. 334, 85 L. Ed. 275 (1940), commented 
on in 18 N.C.L. Rev. 48. 

Cited in Kohn v. Elizabeth City, 199 N.C. 
529, 155 S.E. 152 (1930). 


II. REGULATION AND 


TAXATION BY 
CITIES AND 
COUNTIES. 
Subsection (g) Does Not Prohibit City 
Tax on Trades and Businesses. — A tax 


levied under the general authority given a city 
in its charter, authorizing the levying of a tax 
upon trades and businesses carried on within 
its corporate limits is not such a tax as is 
prohibited by subsection (g) of this section. The 


ART. 6. DELEGATION OF POLICE POWER 


§153A-125 


prohibition relates to license taxes levied “un- 
der this section.” The tax complained of was not 
levied “under this section.” State v. Bridgers, 
211 N.C. 235, 189 S.E. 869 (1937). 

There Is No Express Grant of Powers as 
to Peddling. — Section 160A-11 which sets 
forth express powers conferred on municipal 
corporations, contains no provision relating to 
the prohibition or regulation of the business or 
occupation of peddling. State v. Byrd, 259 N.C. 
141, 130 S.E.2d 55 (1963). 

Other Than to Impose License Taxes. — 
No express power has been conferred by the 
General Assembly on municipal corporations to 
prohibit or to regulate the business or occupa- 
tion of peddling otherwise than by imposing 
license taxes thereon. State v. Byrd, 259 N.C. 
141, 130 S.E.2d 55 (1963). 

Whether City May Prohibit or Regulate 
Selling on Streets Depends on Delegated 
Powers. — Whether a municipal corporation 
has the power to regulate or prohibit the sale of 
articles of merchandise on its streets and side- 
walks depends upon the legislative power del- 
egated to it by the State legislature. State v. 
Byrd, 259 N.C. 141, 130 S.E.2d 55 (1963). 

City cannot, by ordinance, prohibit con- 
duct that is legalized and sanctioned by 
the General Assembly. Eastern Carolina 
Tastee-Freez, Inc. v. City of Raleigh, 256 N.C. 
208, 123 S.E.2d 632 (1962), holding invalid a 
municipal ordinance prohibiting the peddling 
of ice cream along the streets and sidewalks of 
a city. 

City Has Implied Power to Regulate 
Selling on Streets from Mobile Units. — In 
the exercise of express powers conferred upon 
municipal corporations by the General Assem- 
bly a municipal corporation has the implied 
power to adopt an ordinance providing for the 
reasonable regulation, but not for the prohibi- 
tion, of the sale and offering for sale of mer- 
chandise upon its streets from mobile units. 
State v. Byrd, 259 N.C. 141, 180 S.E.2d 55 
(1963). 

Discretion of County Commissioners to 
Grant Exemptions. — The discretion vested 
in the county commissioners to exempt from 
the peddler’s tax the “poor and infirm” is nec- 
essary to the administration of statutes like 
this, and will not be interfered with unless 
arbitrarily exercised. Smith v. Wilkins, 164 
N.C. 135, 80 S.E. 168 (1913). 


OPINIONS OF ATTORNEY GENERAL 


Applicability to Traveling Auctioneers. 
— If an auctioneer travels into a city or county 
in which he does not maintain a regular place of 
business and sells or auctions property owned 
by him, he must obtain an itinerant merchant 
license pursuant to this section, as well as 
comply with any ordinances of the particular 


city or county governing itinerant merchants. 
See opinion of Attorney General to Mr. DeWitt 
S. McCarley, City Attorney, Greenville, North 
Carolina, 55 N.C.A.G. 38 (1985). 

An auctioneer is not deemed to be an itiner- 
ant merchant if he travels into a city or county 
in which he does not maintain a regular place of 
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business and auctions merchandise belonging 
to another person, whether or not that person 
maintains a regular place of business in the 
particular city or county. Therefore, such an 
auctioneer would not be required to comply 
with § 105-53(d) or any local ordinances of the 
particular city or county governing itinerant 
merchants. However, if the owner of the goods 
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to be auctioned off does not maintain a regular 
place of business in the particular city or 
county, that person would be required to com- 
ply with § 105-53(d) and any local ordinances 
governing itinerant merchants. See opinion of 
Attorney General to Mr. DeWitt S. McCarley, 
City Attorney, Greenville, North Carolina, 55 
N.C.A.G,. 38 (1985). . 


§ 153A-126. Regulation of begging. 


A county may by ordinance prohibit or regulate begging or otherwise 
canvassing the public for contributions for the private benefit of the solicitor or 
any other person. (1973, c. 822, s. 1.) 


CASE NOTES 


Cited in Pittman v. Wilson County, 839 F.2d 
225 (4th Cir. 1988). 


§ 153A-127. Abuse of animals. 


A county may by ordinance define and prohibit the abuse of animals. (1978, 
CO 2 asa 


§ 153A-128. Regulation of explosive, corrosive, inflamma- 
ble, or radioactive substances. 


A county may by ordinance regulate, restrict, or prohibit the sale, possession, 
storage, use or conveyance of any explosive, corrosive, inflammable, or radio- 
active substance or of any weapon or instrumentality of mass death and 
destruction. (1973, c. 822, s. 1.) 


§ 153A-129. Firearms. 


A county may by ordinance regulate, restrict, or prohibit the discharge of 
firearms at any time or place except when used to take birds or animals 
pursuant to Chapter 113, Subchapter III, when used in defense of person or 
property, or when used pursuant to lawful directions of law-enforcement 
officers. A county may also regulate the display of firearms on the public roads, 
sidewalks, alleys, or other public property. This section does not limit a 
coun authority to take action under Chapter 14, Article 36A. (1973, c. 822, 
Sacks 


Local Modification. — Davidson: 1989 
(Reg. Sess., 1990), c. 852, s. 1; Davie: 1989 (Reg. 
Sess., 1990), c. 929, s. 1. 


CASE NOTES 


Cited in Pittman v. Wilson County, 839 F.2d 
225 (4th Cir. 1988). 


§ 153A-130. Pellet guns. 


A county may by ordinance regulate, restrict, or prohibit the sale, possession, 
or use of pellet guns or any other mechanism or device designed or used to 
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project a missile by compressed air or mechanical action with less than deadly 
force. (1973, c. 822, s. 1.) 


§ 153A-131. pppscssion or harboring of dangerous ani- 
mals. 


A county may by ordinance regulate, restrict, or prohibit the possession or 
harboring of animals which are dangerous to persons or property. No such 
ordinance shall have the effect of permitting any activity or condition with 
respect to a wild animal which is prohibited or more severely restricted by 
Pra of the Wildlife Resources Commission. (1973, c. 822, s. 1; 1977, c. 
407, s. 1. 


Cross References. — As to the power of _ session or harboring of dangerous animals, see 
cities to regulate, restrict or prohibit the pos- § 160A-187. 


§ 153A-132. Removal and disposal of abandoned and 
junked motor vehicles. 


(a) Grant of Power. — A county may by ordinance prohibit the abandonment 
of motor vehicles on public grounds and private property within the county’s 
ordinance-making jurisdiction and on county-owned property wherever lo- 
cated. The county may enforce the ordinance by removing and disposing of 
abandoned or junked motor vehicles according to the procedures prescribed in 
this section. 

(b) Definitions. — “Motor vehicle” includes any machine designed or in- 
tended to travel over land or water by self-propulsion or while attached to 
self-propelled vehicle. 

(1) An “abandoned motor vehicle” is one that: 
a. Is left on public grounds or county-owned property in violation of a 
law or ordinance prohibiting parking; or 
b. Is left for longer than 24 hours on property owned or operated by 
the county; or 
c. Is left for longer than two hours on private property without the 
consent of the owner, occupant, or lessee of the property; or 
d. Is left for longer than seven days on public grounds. 
(2) A “junked motor vehicle” is an abandoned motor vehicle that also: 
a. Is partially dismantled or wrecked; or 
b. Cannot be self-propelled or moved in the manner in which it 
originally was intended to move; or 
c. Is more than five years old and appears to be worth less than one 
hundred dollars ($100.00); or 
d. Does not display a current license plate. 

(c) Removal of Vehicles. — A county may remove to a storage garage or area 
an abandoned or junked motor vehicle found to be in violation of an ordinance 
adopted pursuant to this section. A vehicle may not be removed from private 
property, however, without the written request of the owner, lessee, or 
occupant of the premises unless the board of commissioners or a duly 
authorized county official or employee has declared the vehicle to be a health 
or safety hazard. Appropriate county officers and employees have a right, upon 
presentation of proper credentials, to enter on any premises within the county 
ordinance-making jurisdiction at any reasonable hour in order to determine if 
any vehicles are health or safety hazards. The county may require a person 
requesting the removal from private property of an abandoned or junked motor 
vehicle to indemnify the county against any loss, expense, or liability incurred 
because of the vehicle’s removal, storage, or sale. 
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When an abandoned or junked motor vehicle is removed, the county shall 
give notice to the owner as required by G.S. 20-219.11(a) and (b). 

(d) Hearing Procedure. — Regardless of whether a county does its own 
removal and disposal of motor vehicles or contracts with another person to do 
so, the county shall provide a hearing procedure for the owner. For purposes of 
this subsection, the definitions in G.S. 20-219.9 apply. 

(1) If the county operates in such a way that the person who tows the 
vehicle is responsible for collecting towing fees, all provisions of 
Article 7A, Chapter 20, apply. 

(2) If the county operates in such a way that it is responsible for collecting 
towing fees, it shall: 

a. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 

b. Provide a procedure for a prompt fair hearing to contest the 
towing, 

c. Provide for an appeal to district court from that hearing, 

d. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 

e. Provide a sale procedure similar to that provided in G.S. 44A-4, 
44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the county may destroy it. 

(e), (f) Repealed by Session Laws 1983, c. 420, s. 10. 

(g) No Liability. — No person nor any county may be held to answer in a civil 
or criminal action to any owner or other person legally entitled to the 
possession of an abandoned, junked, lost, or stolen motor vehicle for disposing 
of the vehicle as provided in this section. 

(h) Exceptions. — This section does not apply to any vehicle in an enclosed 
building, to any vehicle on the premises of a business enterprise being operated 
in a lawful place and manner if the vehicle is necessary to the operation of the 
enterprise, or to any vehicle in an appropriate storage place or depository 
maintained in a lawful place and manner by the county. (1971, c. 489; 1973, c. 
822s: 1;1975, c. 716,°s.°5:1983, c. 420, ss. 8-10; 1997-4563559:27,) 


Editor’s Note. — Subdivision designations _ tions and parts of sections having a number or 
in subsection (b) were renumbered pursuant to letter designation that is incompatible withthe 
S.L. 1997-456, s. 27 which authorized the Re- General Assembly’s computer database. 
visor of Statutes to renumber or reletter sec- Local Modification. — Wake: 1979, c. 375. 


§ 153A-132.1. To provide for the removal and disposal of 
trash, garbage, etc. 


The board of county commissioners of any county is hereby authorized to 
enact ordinances governing the removal, method or manner of disposal, 
depositing or dumping of any trash, debris, garbage, litter, discarded cans or 
receptacles or any waste matter whatsoever within the rural areas of the 
county and outside and beyond the corporate limits of any municipality of said 
county. An ordinance adopted pursuant hereto may make it unlawful to place, 
discard, dispose, leave or dump any trash, debris, garbage, litter, discarded 
cans or receptacles or any waste matter whatsoever upon a street or highway 
located within that county or upon property owned or operated by the county 
unless such trash, debris, garbage, litter, discarded cans or receptacles or any 
waste matter is placed in a designated location or container for removal by a 
specific garbage or trash service collector. 

Boards of county commissioners may also provide by ordinance enacted 
pursuant to this section, that the placing, discarding, disposing, leaving or 
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dumping of the articles forbidden by this section shall, for each day or portion 
thereof the articles or matter are left, constitute a separate offense, and that a 
person in violation of the ordinance may be punished by a fine not exceeding 
fifty dollars ($50.00) or imprisoned not exceeding 30 days, or both, for each 
offense. (1973, c. 952.) 


Local Modification. — Davie: 1985 (Reg. 
Sess., 1986), c. 830, s. 1; Rowan: 1985, c. 63, ss. 
1,\4, 


§ 153A-132.2. Regulation, restraint and prohibition of 
| abandonment of junked motor vehicles. 


(a) A county may by ordinance regulate, restrain or prohibit the abandon- 
ment of junked motor vehicles on public grounds and on private property 
within the county’s ordinance-making jurisdiction upon a finding that such 
regulation, restraint or prohibition is necessary and desirable to promote or 
enhance community, neighborhood or area appearance, and may enforce any 
such ordinance by removing and disposing of junked motor vehicles subject to 
the ordinance according to the procedures prescribed in this section. The 
authority granted by this section shall be supplemental to any other authority 
conferred upon counties. Nothing in this section shall be construed to autho- 
rize a county to require the removal or disposal of a motor vehicle kept or 
stored at a bona fide “automobile graveyard” or “junkyard” as defined in G.S. 
136-148. 

For purposes of this section, the term “junked motor vehicle” means a vehicle 
that does not display a current license plate and that: 

(1) Is partially dismantled or wrecked; or 

(2) Cannot be self-propelled or moved in the manner in which it originally 
was intended to move; or 

(3) Is more than five years old and appears to be worth less than one 
hundred dollars ($100.00). 

(al) Any junked motor vehicle found to be in violation of an ordinance 
adopted pursuant to this section may be removed to a storage garage or area, 
but no such vehicle shall be removed from private property without the written 
request of the owner, lessee, or occupant of the premises unless the board of 
commissioners or a duly authorized county official or employee finds in writing 
that the aesthetic benefits of removing the vehicle outweigh the burdens 
imposed on the private property owner. Such finding shall be based on a 
balancing of the monetary loss of the apparent owner against the correspond- 
ing gain to the public by promoting or enhancing community, neighborhood or 
area appearance. The following, among other relevant factors, may be consid- 
ered: 
| (1) Protection of property values; 

(2) Promotion of tourism and other economic development opportunities; 

(3) Indirect protection of public health and safety; 

(4) Preservation of the character and integrity of the community; and 

(5) Promotion of the comfort, happiness, and emotional stability of area 
residents. 

(a2) The county may require any person requesting the removal of a junked 
or abandoned motor vehicle from private property to indemnify the county 
against any loss, expense, or liability incurred because of the removal, storage, 
or sale thereof. When an abandoned or junked motor vehicle is removed, the 
county shall give notice to the owner as required by G.S. 20-219.11(a) and (b). 

(a3) Hearing Procedure. — Regardless of whether a county does its own 
removal and disposal of motor vehicles or contracts with another person to do 


895 


$153A-133 CH. 153A. COUNTIES $153A-133 


so, the county shall provide a prior hearing procedure for the owner. For 
purposes of this subsection, the definitions in G.S. 20-219.9 apply. 
(1) If the county operates in such a way that the person who tows the 
vehicle is responsible for collecting towing fees, all provisions of 
Article 7A, Chapter 20, apply. 
(2) Ifthe county operates in such a way that it is responsible for collecting 
towing fees, it shall: 
a. Provide ‘by contract or ordinance for a schedule of redeenabe: 
towing fees, 
b. Provide a procedure for a prompt fair hearing to contest the 
towing, 
c. Provide for an appeal to district court from that hearing, 
d. Authorize release of the vehicle at any time after towing a the 
posting of a bond or paying of the fees due, and 
e. Provide a sale procedure similar to that provided in GS. AAA- 4, 
44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the city may destroy it. 

(a4) Any person who removes a vehicle pursuant to this section shall not be 
held liable for damages for the removal of the vehicle to the owner, lienholder 
or other person legally entitled to the possession of the vehicle removed; 
however, any person who intentionally or negligently damages a vehicle in the 
removal of such vehicle, or intentionally or negligently inflicts injury upon any 
person in the removal of such vehicle, may be held liable for damages. 

(b) Any ordinance adopted pursuant to this section shall include a prohibi- 
tion against removing or disposing of any motor vehicle that is used on a 
regular basis for business or personal use. (1983, c. 841, s. 1; 1985, c. 737, s. 1; 
1987, c. 42, s. 1; c: 451, s. 1; 1987 (Reg. Sess., 1988), c. 902,,s. 1; 1989, ¢..743, 


geil) 


Editor’s Note. — As enacted by Session 
Laws 1988, c. 841, s. 1, effective October 1, 
1983, this section was applicable only to the 
Counties of Dare, Stokes, Alleghany, Carteret 
and Columbus. Subsequently, Session Laws 
1985, c. 737, s. 1, effective July 12, 1985, 
amended this section by making it applicable to 


§ 153A-133. Noise regulation. 


an additional 19 counties. Subsequently, Ses- 
sion Laws 1987, cc. 42 and 451, added six 
additional counties to those listed in subsection 
(a). At the direction of the Revisor of Statutes, 
the section has been set out above as § 153A- 
Toots: 


A county may by ordinance regulate, restrict, or prohibit the production or 
emission of noises or amplified speech, music, or other sounds that tend to 
annoy, disturb, or frighten its citizens. (1973, c. 822, s. 1.) 


Local Modification. — Currituck: 1991, c. 
5; Rockingham: 1991 wes Sess., 1992), c. 996, 
Sully 


CASE NOTES 


Ordinance Declared Partially Unconsti- 
tutional. — The partial unconstitutionality of 
county’s noise ordinance did not support the 
granting of plaintiff’s motions to dismiss the 
charges, where part of it remained valid and 
enforceable, and the State was entitled to pro- 


ceed with the prosecution under this ordinance. 
State v. Garren, 117 N.C. App. 393, 451 S.E.2d 
315 (1994). 

Cited in State v. Taylor, 128 N.C. App. 616, 
495 S.E.2d 413 (1998). 


896 


§153A-134 ART. 6. DELEGATION OF POLICE POWER $153A-136 


§ 153A-134. Regulating and licensing businesses, trades, 
etc. 


A county may by ordinance, subject to the general law of the State, regulate 
and license occupations, businesses, trades, professions, and forms of amuse- 
ment or entertainment and prohibit those that may be inimical to the public 
health, welfare, safety, order, or convenience. In licensing trades, occupations, 
and professions, the county may, consistent with the general law of the State, 
require applicants for licenses to be examined and charge a reasonable fee 
therefor. This section does not authorize a county to examine or license a 
person holding a license issued by an occupational licensing board of this State 
as to the profession or trade that he has been licensed to practice or pursue by 
the State. 

This section does not impair the county’s power to levy privilege license taxes 
on occupations, businesses, trades, professions, and other activities pursuant 
tO°Cras, LooA-152..(1868,'c? 20, s..8; Code, s. 707; Rev., s. 1818; C.S.; s. 1297; 
L913 Ve, 822,38. 1.) 


CASE NOTES 


For cases as to licenses to retail spiritu- 
ous and other liquors, decided prior to enact- 
ment of Chapter 18B and former Chapters 18 
and 18A, relating to regulation of alcoholic 
beverages, see W.O. Muller & Co. v. Commis- 
sioners of Buncombe County, 89 N.C. 171 
(1883); State v. Voight, 90 N.C. 741 (1884); 
Jones v. Commissioners of Moore County, 106 


N.C. 436, 11 S.E. 514 (1890); Board of Comm’rs 
v. Smith, 110 N.C. 417, 14 S.E. 972 (1892), all 
decided under former law prior to enactment of 
this Chapter. 

Stated in Treants Enters., Inc. v. Onslow 
County, 320 N.C. 776, 360 S.E.2d 783 (1987). 

Cited in Pittman v. Wilson County, 839 F.2d 
225 (4th Cir. 1988). 


§ 153A-135. Regulation of places of amusement. 


A county may by ordinance regulate places of amusement and entertain- 
ment, and may regulate, restrict, or prohibit the operation of pool and billiard 
halls, dance halls, carnivals, circuses, or itinerant shows or exhibitions of any 
kind. Places of amusement and entertainment include coffeehouses, cocktail 
lounges, nightclubs, beer halls, and similar establishments, but any regulation 
of such places shall be consistent with any permit or license issued by the 
North Carolina Alcoholic Beverage Control Commission. (1963, c. 1060, ss. 1, 
bie OGpnecsaco; 5675108341158; 41967,;,c.,495,. si 2; 1969, c.36,.s: 4; 1971, c. 
tO anssaeoi0s3,/Cc, 822. s..1; 1981, c: 412, ss. 4, 5.) 


CASE NOTES 


Stated in Treants Enters., Inc. v. Onslow 
County, 320 N.C. 776, 360 S.E.2d 783 (1987). 


§ 153A-136. Regulation of solid wastes. 


(a) A county may by ordinance regulate the storage, collection, transporta- 
tion, use, disposal, and other disposition of solid wastes. Such an ordinance 
may: 

(1) Regulate the activities of persons, firms, and corporations, both public 
and private. 

(2) Require each person wishing to commercially collect or dispose of solid 
wastes to secure a license from the county and prohibit any person 
from commercially collecting or disposing of solid wastes without a 
license. A fee may be charged for a license. 
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(3) Grant a franchise to one or more persons for the exclusive right to 
commercially collect or dispose of solid wastes within all or a defined 
portion of the county and prohibit any other person from commercially 
collecting or disposing of solid wastes in that area. The board of 
commissioners may set the terms of any franchise, except that no 
franchise may be granted for a period exceeding 30 years, nor may any 
franchise by its terms impair the authority of the board of commis- 
sioners to regulate fees as authorized by this section. 

(4) Regulate the fees, if any, that may be charged by licensed or franchised 
persons for collecting or disposing of solid wastes. 

(5) Require the source separation of materials prior to collection of solid 
waste for disposal. 

(6) Require participation in a recycling program by requiring separation 
of designated materials by the owner or occupant of the property prior 
to disposal. An owner of recovered materials as defined by G.S. 
130A-290(a)(24) retains ownership of the recovered materials until 
the owner conveys, sells, donates, or otherwise transfers the recovered 
materials to a person, firm, company, corporation, or unit of local 
government. A county may not require an owner to convey, sell, 
donate, or otherwise transfer recovered materials to the county or its 
designee. If an owner places recovered materials in receptacles or 
delivers recovered materials to specific locations, receptacles, and 
facilities that are owned or operated by the county or its designee, 
then ownership of these materials is transferred to the county or its 
designee. 

(6a) Regulate the illegal disposal of solid waste, including littering on 
public and private property, provide for enforcement by civil penalties 
as well as other remedies, and provide that such regulations may be 
enforced by county employees specially appointed as environmental 
enforcement officers. 

(7) Include any other proper matter. 

(b) Any ordinance adopted pursuant to this section shall be consistent with 
and supplementary to any rules adopted by the Commission for Health 
Services or the Department of Environment and Natural Resources. 

(c) The board of commissioners of a county shall consider alternative sites 
and socioeconomic and demographic data and shall hold a public hearing prior 
to selecting or approving a site for a new sanitary landfill that receives 
residential solid waste that is located within one mile of an existing sanitary 
landfill within the State. The distance between an existing and a proposed site 
shall be determined by measurement between the closest points on the outer 
boundary of each site. The definitions set out in G.S. 130A-290 apply to this 
subsection. As used in this subsection: 

(1) “Approving a site” refers to prior approval of a site under G.S. 
130A-294(a)(4). 

(2) “Existing sanitary landfill” means a sanitary landfill that is in opera- 
tion or that has been in operation within the five-year period imme- 
diately prior to the date on which an application for a permit is 
submitted. 

(3) “New sanitary landfill” means a sanitary landfill that includes areas 
not within the legal description of an existing sanitary landfill as set 
out in the permit for the existing sanitary landfill. 

(4) “Socioeconomic and demographic data” means the most recent socio- 
economic and demographic data compiled by the United States 
Bureau of the Census and any additional socioeconomic and demo- 
graphic data submitted at the public hearing. 

(d) As used in this section, “solid waste” means nonhazardous solid waste, 
that is, solid waste as defined in G.S. 130A-290 but not including hazardous 
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waste. (1955, c. 1050; 1957, cc. 120, 376; 1961, c. 40; c. 514, s. 1; cc. 711, 803; 
eHS06ys. 1; 1965, G; 452: 1967, cc. 34, 90; Cc. 183, S. 1: cc. 304, 339; Ge 495, S. 4: 
1969; cc. 79, 155, ‘176; C! 234, i Dues 452: c. 1008, s. 4; 1973, e 476, i287". 822, 
See i 1989 (Reg. Sess. , 1990), ci 1009, S. ‘1; 1991 (Reg. Sess. , 1992), Cr 1013, S. 1; 
1993, c. 165, s. 1; 1997- 443, s. 11A. 123: 2001- 512, s. 5.) 


Local Modification. — Orange: 2000-107, s. 
2 (except for Carr and Cheeks Precincts). 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which amended this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 
provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Session Laws 1991 (Reg. Sess., 1992), c. 1013, 
s. 9 provides: “G.S. 153A-136(c), as enacted by 
Section 1 of this act, and G.S. 160A-325(a), as 
enacted by Section 3 of this act, shall not apply 
to the selection or approval of a site for a new 
sanitary landfill if, prior to the effective date of 
this act: 

“(1) The site was selected or approved by the 
board of commissioners of a county or the 


governing board of a city; 

“(2) A public hearing on the selection or 
approval of the site has been held; 

“(3) A long-term contract was approved by the 
Department of Environment, Health, and Nat- 
ural Resources [now the Department of Envi- 
ronment and Natural Resources] under Part 4 
of Article 15 of Chapter 153A of the General 
Statutes; or 

“(4) An application for a permit for a sanitary 
landfill to be located on the site has been 
submitted to the Department of Environment, 
Health and Natural Resources [now the De- 
partment of Environment or Natural Resourc- 
es].” The act became effective July 22, 1992. 

Session Laws 2001-512, s. 15, provides: “This 
act shall not be construed to obligate the Gen- 
eral Assembly to appropriate any funds to im- 
plement the provisions of this act. Every agency 
to which this act applies shall implement the 
provisions of this act from funds otherwise 
appropriated or available to the agency.” 

Effect of Amendments. — Session Laws 
2001-512, s. 5, effective January 4, 2002, added 
subdivision (a)(6a). 


CASE NOTES 


Constitutionality of Former § 153-272. 
— Former § 153-272, authorizing counties to 
regulate private collectors of garbage, was not 
an unconstitutional delegation of legislative 
power, but came within the exception permit- 
ting the delegation to municipal corporations 
and counties of power to legislate concerning 
local problems. Porter v. Suburban San. Serv., 
Inc., 283 N.C. 479, 196 S.E.2d 760 (1973), 
decided under former § 153-272. 

For history of former statute, see 
Lafayette Transp. Serv., Inc. v. County of 
Robeson, 283 N.C. 494, 196 S.E.2d 770 (1973). 

Power to Enact Ordinances Giving 
Franchise Rights. — In general, a state leg- 
islature has the power to delegate to the state 
or inferior agency the authority to make ordi- 
nances, such as those giving rise to franchise 
rights, as it deems appropriate in the lawful 
exercise of the police power. Stillings v. City of 
Winston-Salem, 311 N.C. 689, 319 S.E.2d 233 
(1984). 

Authority of County Ordinance Con- 
cerning Collection and Disposal of Solid 
Waste. — County governments are delegated 
by the state with a general police power. Addi- 


tionally, counties are specifically vested by stat- 
ute with authority to regulate by ordinance the 
collection and disposal of solid waste within 
their jurisdictions. In order to effect this regu- 
latory power and meet their police power re- 
sponsibilities, counties are specifically autho- 
rized by statute to enact ordinances granting 
exclusive franchises to commercially collect or 
dispose of solid waste within all or a defined 
portion of the county. Stillings v. City of Win- 
ston-Salem, 63 N.C. App. 618, 306 S.E.2d 489 
(1983), rev’d on other grounds, 311 N.C. 689, 
319 S.E.2d 233 (1984). 

Authority of counties to issue exclusive solid 
waste collection franchises is derived from 
§ 153A-122 and this section. Stillings v. City of 
Winston-Salem, 311 N.C. 689, 319 S.E.2d 233 
(1984). 

County was without power to impose its 
own fee schedule on city for landfill oper- 
ated by the city but located in the county. 
Cabarrus County v. City of Charlotte, 71 N.C. 
App. 192, 321 S.E.2d 476 (1984). 

A county ordinance providing that no fees 
could be charged residents of the county or 
franchise haulers by the owners or operators of 
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a sanitary landfill located within the county 
was improper, because it based fees upon the 
wrong criteria (residence rather than kind and 
degree of service) in violation of § 160A-314. 
Therefore, the county could not enforce the 
ordinance against a city which operated a san- 
itary landfill in the county. Cabarrus County v. 
City of Charlotte, 71 N.C. App. 192, 321 S.E.2d 
476 (1984). 

Consideration of Alternative Sites. — 
Subsection (c) requires a board of commission- 
ers to give careful and thorough consideration 
to alternative sites for a landfill within the 
county. Greene Citizens for Responsible 
Growth, Inc. v. Greene County Bd. of Comm’rs, 
143 N.C. App. 702, 547 S.E.2d 480 (2001), cert. 
denied, 354 N.C. 69, — S.E.2d — (2001), review 
denied, 354 N.C. 69, 553 S.E.2d 41 (2001). 

Effect of Annexation on Franchises. — 
Given the limited territorial jurisdiction of a 
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county ordinance granting exclusive solid 
waste collection franchises, such franchises 
were not protected from the city’s actions in 
annexing some areas of the county served by 
the franchisees and providing free solid waste 
collection services in the newly annexed areas, 
and therefore did not survive annexation as to 
those areas which became part of the city. 
Stillings v. City of Winston-Salem, 311 N.C. 
689, 319 S.E.2d 233 (1984). 

Competing Government Service. — The 
word “commercially,” as used in this section, 
leads to the conclusion that a commercial ser- 
vice franchise does not provide protection to the 
holder against government service which would 
compete with it. Stillings v. City of Winston- 
Salem, 311 N.C. 689, 319 S.E.2d 233 (1984). 

Cited in Grassy Creek Neighborhood Alli- 
ance v. City of Winston-Salem, 142 N.C. App. 
290, 542 S.E.2d 296 (2001). 


§ 153A-137. Cable television franchises. 


Consistent with the rules and regulations of the Federal Communications 
Commission, a county may by ordinance grant upon reasonable terms fran- 
chises for the operation of cable television systems within any portion of the 
county, exclusive of incorporated areas and make it unlawful to operate such a 
system without a franchise. A franchise may not be granted for a period longer 
than the maximum term prescribed by the Federal Communications Commis- 
sion. 

As used in this section, “cable television system” means a facility that, in 
whole or in part, receives directly or indirectly over the air and amplifies or 
otherwise modifies the signals transmitting programs broadcast by one or 
more television stations and distributes these signals by wire or cable to — 
subscribing members of the public who pay for the service. “Cable television 
system” does not include a facility that serves only the residents of one or more 
apartment dwellings under common ownership, control, or management and 
commercial establishments located on the premises of such an apartment 
dwelling. (1973, c. 822, s. 1.) 


Legal Periodicals. — For note, “Municipal 
Ownership of Cable Television Systems: Madi- 


son Cablevision, Inc. v. City of Morganton,” see 
68 N.C.L. Rev. 1295 (1990). 


§ 153A-138. Registration of mobile homes, house trailers, 
etc. 


A county may by ordinance provide for the annual registration of mobile 
homes, house trailers and similar vehicular equipment designed for use as 
living or business quarters and for the display of a sticker or other device 
thereon as evidence of such registration. No fee shall be charged for such 
registration. (1975, c. 693.) 


§ 153A-139. Regulation of traffic at parking areas and 
driveways. 


The governing body of any county may, by ordinance, regulate the stopping, 
standing, or parking of vehicles in specified areas of any parking areas or 
driveways of a hospital, shopping center, apartment house, condominium 
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complex, or commercial office complex or any other privately owned public 
vehicular area, or prohibit such stopping, standing, or parking during any 
specified hours, provided the owner or person in general charge of the 
operation and control of that area requests in writing that such an ordinance 
be adopted. The owner of a vehicle parked in violation of an ordinance adopted 
pursuant to this subsection shall be deemed to have appointed any appropriate 
law-enforcement officer as his agent for the purpose of arranging for the 
transportation and safe storage of such vehicle. (1979, c. 745, s. 1.) 


Local Modification. — Wake: 1981, c. 256. 


§ 153A-140. Abatement of public health nuisances. 


A county shall have authority, subject to the provisions of Article 57 of 
Chapter 106 of the General Statutes, to remove, abate, or remedy everything 
that is dangerous or prejudicial to the public health. The expense of the action 
shall be paid by the person in default, and, if not paid, shall be a lien upon the 
land or premises where the nuisance arose, and shall be collected as unpaid 
taxes. The authority granted by this section may only be exercised upon 
adequate notice, the right to a hearing, and the right to appeal to the General 
Court of Justice. Nothing in this section shall be deemed to restrict or repeal 
the authority of any municipality to abate or remedy health nuisances 
pursuant to G.S. 160A-174, 160A-198, or any other general or local law. This 
section shall not affect bona fide farms, but any use of farm property for 
ae purposes is subject to this section. (1981 (Reg. Sess., 1982), c. 1314, s. 
i 


§ 153A-141: Repealed by Session Laws 1995, c. 501, s. 3. 


§ 153A-142. Curfews. 


A county may by an appropriate ordinance impose a curfew on persons of any 
age less than 18. (1997-189, s. 2.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 417. 


§§ 153A-143 through 153A-145: Reserved for future codification pur- 


poses. 


ARTICLE 7. 


Taxation. 


§ 153A-146. General power to impose taxes. 


A county may impose taxes only as specifically authorized by act of the 
General Assembly. Except when the statute authorizing a tax provides for 
penalties and interest, the power to impose a tax includes the power to impose 
reasonable penalties for failure to declare tax liability, if required, and to 
impose penalties or interest for failure to pay taxes lawfully due within the 
time prescribed by law or ordinance. The power to impose a tax also includes 
the power to provide for its administration in a manner not inconsistent with 
the statute authorizing the tax. (1868, c. 20, s. 8; Code, s. 707; Rev., s. 1318; 
CAS Ssh 12971973 C1822) 821") 
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Cross References. — As to State and local 
finance, see N.C. Const., Art. V. 
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CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Powers of Counties Derived from Legis- 
lature. — A sovereign state possesses the in- 
herent power of taxation, but counties must 
derive that power, as well as all others, from 
the legislature. Stam v. State, 302 N.C. 357, 
275 S.E.2d 439 (1981). 

Acts Beyond Power Granted Void. — 
Counties must derive the power of taxation 
from the legislature, and any attempt to exer- 
cise the taxing power which is found not to be 
within the powers granted to the county is ultra 
vires and void. Stam v. State, 302 N.C. 357, 275 
S.E.2d 439 (1981). 

Authority of County to Raise Revenues. 
— While the General Assembly may regulate 
the amount of and methods for raising county 
revenues, the system of county government 
contemplates that such function shall be per- 
formed by the county authorities, subject to the 
limitations prescribed by the Constitution. 
Parker v. Board of Comm’rs, 104 N.C. 166, 10 
S.E. 137 (1889). 

Strict Construction of Grant of Power to 
Levy Taxes. — A grant to a county of the 
power to levy taxes must be strictly construed. 
It is an established rule that the authority of 
municipalities to levy a tax must be made 
clearly to appear, and that doubts, if any, as to 
the power sought to be exercised must be re- 


solved against the municipality. Stam v. State, 
302 N.C. 357, 275 S.E.2d 489 (1981). 

Constitutional requirement that every 
act levying taxes shall state the objects to 
which they shall be applied has no appli- 
cation to taxes levied by county for county 
purposes. Parker v. Board of Comm’rs, 104 N.C. 
166, 10 S.E. 137 (1889). 

Mandamus to Compel Levy of Tax and 
Payment of Debt. — A plaintiff, upon a proper 
prayer for judgment, may have a mandamus to 
compel the board of commissioners to levy a tax 
and pay the debt of a county. Winslow v. Com- 
missioners of Perquimans County, 64 N.C. 218 
(1870). 

Injunction Against Levy of Unconstitu- 
tional Tax. — A taxpayer may enjoin county 
commissioners from making a tax levy to pay 
interest on railroad bonds issued under an 
unconstitutional statute, without restoring to 
the bona fide holders of the bonds the consider- 
ation paid therefor. Graves v. Commissioners, 
135 N.C. 49, 47 S.E. 134 (1904). 

Where it was alleged that board of com- 
missioners had not levied a sufficient tax 
to defray the ordinary expenses of the county, 
on account of the levy of a tax to pay for 
repairing the courthouse, it was held to be no 
ground for interference by the courts. Long v. 
Commissioners of Richmond County, 76 N.C. 
273 (1877). 


§ 153A-147. Remedies for collecting taxes other than 
property taxes. 


In addition to any other remedies provided by law, a county may collect any 
county tax by use of the remedies of levy and sale and attachment and 
garnishment, under the rules and according to the procedures prescribed by 
the Machinery Act (Chapter 105, Subchapter II) for the enforcement of tax 
liability against personal property. However, these remedies become available 
only on the due date of the tax and not before that time. (1978, c. 822, s. 1.) 


§ 153A-148. Continuing taxes. 


Except for taxes levied on property under the Machinery Act (Chapter 105, 
Subchapter II), a county may impose any authorized tax by a permanent 
ordinance that shall stand from year to year until amended or repealed, and it 
se a oe to reimpose the tax in each annual budget ordinance. (1973, c. 

tsrilk 


Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 
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§ 153A-148.1. Disclosure of certain information prohib- 
ited. 


(a) Disclosure Prohibited. — Notwithstanding Chapter 132 of the General 
Statutes or any other law regarding access to public records, local tax records 
that contain information about a taxpayer’s income or receipts are not public 
records. A current or former officer, employee, or agent of a county who in the 
course of service to or employment by the county has access to information 
about the amount of a taxpayer’s income or receipts may not disclose the 
information to any other person unless the disclosure is made for one of the 
following purposes: 

(1) To comply with a court order or a law. 

(2) Review by the Attorney General or a representative of the Attorney 
General. 

(3) To sort, process, or deliver tax information on behalf of the county, as 
necessary to administer a tax. 

(4) To exchange information with a regional public transportation author- 
ity or a regional transportation authority created pursuant to Article 
26 or Article 27 of Chapter 160A of the General Statutes, when the 
information is needed to fulfill a duty imposed on the authority or on 
the county. 

(5) To exchange information with the Department of Revenue, when the 
information is needed to fulfill a duty imposed on the Department or 
on the county. 

(b) Punishment. — A person who violates this section is guilty of a Class 1 
misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 


after the violation. (1993, c. 485, s. 33; 1994, Ex. Sess., c. 14, s. 66; 1998-139, 
gs. 2.) 


§ 153A-149. Property taxes; authorized purposes; rate lim- 
itation. 


(a) Pursuant to Article V, Sec. 2(5) of the Constitution of North Carolina, the 
General Assembly confers upon each county in this State the power to levy, 
within the limitations set out in this section, taxes on property having a situs 
within the county under the rules and according to the procedures prescribed 
in the Machinery Act (Chapter 105, Subchapter II). 

(b) Each county may levy property taxes without restriction as to rate or 
amount for the following purposes: 

(1) Courts. — To provide adequate facilities for and the county’s share of 
the cost of operating the General Court of Justice in the county. 

(2) Debt Service. — To pay the principal of and interest on all general 
obligation bonds and notes of the county. 

(3) Deficits. — To supply an unforeseen deficiency in the revenue (other 
than revenues of public enterprises), when revenues actually collected 
or received fall below revenue estimates made in good faith and in 
accordance with the Local Government Budget and Fiscal Control Act. 

(4) Elections. — To provide for all federal, State, district and county 
elections. 

(5) Jails. — To provide for the operation of a jail and other local 
confinement facilities. 

(6) Joint Undertakings. — To cooperate with any other county, city, or 
political subdivision in providing any of the functions, services, or 
activities listed in this subsection. 
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(7) Schools. — To provide for the county’s share of the cost of kindergar- 
ten, elementary, secondary, and post-secondary public education. 

(8) Social Services. — To provide for public assistance required by 
Chapters 108A and 111 of the General Statutes. 

(c) Each county may levy property taxes for one or more of the purposes 
listed in this subsection up to a combined rate of one dollar and fifty cents 
($1.50) on the one hundred dollars ($100.00) appraised value of property 
subject to taxation. Authorized purposes subject to the rate limitation are: 

(1) To provide for the general administration of the county through the 
board of county commissioners, the office of the county manager, the 
office of the county budget officer, the office of the county finance 
officer, the office of the county assessor, the office of the county tax 
collector, the county purchasing agent, and the county attorney, and 
for all other general administrative costs not allocated to a particular 
board, commission, office, agency, or activity of the county. 

(2) Agricultural Extension. — To provide for the county’s share of the cost 
of maintaining and administering programs and services offered to 
agriculture by or through the Agricultural Extension Service or other 
agencies. 

(3) Air Pollution. — To maintain and administer air pollution control 
programs. 

(4) Airports. — To establish and maintain airports and related aeronau- 
tical facilities. 

(5) Ambulance Service. — To provide ambulance services, rescue squads, 
and other emergency medical services. 


(6) Animal Protection and Control. — To provide animal protection and 
control programs. 

(6a) Arts Programs and Museums. — To provide for arts programs and 
museums as authorized in G.S. 160A-488. 

(6b) Auditoriums, coliseums, and convention and civic centers. — To 
provide public auditoriums, coliseums, and convention and civic 
centers. 

(7) Beach Erosion and Natural Disasters. — To provide for shoreline 


protection, beach erosion control, and flood and hurricane protection. 

(8) Cemeteries. — To provide for cemeteries. 

(9) Civil Preparedness. — To provide for civil preparedness programs. 

(10) Debts and Judgments. — To pay and discharge any valid debt of the 
county or any judgment lodged against it, other than debts and 
judgments evidenced by or based on bonds and notes. 

(10a) Defense of Employees and Officers. — To provide for the defense of, 
and payment of civil judgments against, employees and officers or 
former employees and officers, as authorized by this Chapter. 

(10b) Economic Development. — To provide for economic development as 
authorized by G.S. 158-12. 

(11) Fire Protection. — To provide fire protection services and fire preven- 
tion programs. 

(12) Forest Protection. — To provide forest management and protection 
programs. 

(13) Health. — To provide for the county’s share of maintaining and 
administering services offered by or through the local health depart- 
ment. 

(14) Historic Preservation. — To undertake historic preservation pro- 
grams and projects. 

(15) Hospitals. — To establish, support and maintain public hospitals and 
clinics, and other related health programs and facilities, or to aid any 
private, nonprofit hospital, clinic, related facility, or other health 
program or facility. 
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(15a) Housing Rehabilitation. — To provide for housing rehabilitation 
programs authorized by G.S. 153A-376, including personnel costs 
related to the planning and administration of these programs. This 
subdivision applies only to counties with a population of 400,000 or 
more, according to the most recent decennial federal census. 

(15b) Housing. — To undertake housing programs for low- and moderate- 
income persons as provided in G.S. 153A-378. 

(16) Human Relations. — To undertake human relations programs. 

(16a) Industrial Development. — To provide for industrial development as 

~ authorized by G.S. 158-7.1. 

(17) Joint Undertakings. — To cooperate with any other county, city, or 
political subdivision in providing any of the functions, services, or 
activities listed in this subsection. 

(18) Law Enforcement. — To provide for the operation of the office of the 
sheriff of the county and for any other county law-enforcement agency 
not under the sheriff’s jurisdiction. 

(19) Libraries. — To establish and maintain public libraries. 

(20) Mapping. — To provide for mapping the lands of the county. 

(21) Medical Examiner. — To provide for the county medical examiner or 
coroner. 

(22) Mental Health. — To provide for the county’s share of the cost of 
maintaining and administering services offered by or through the 
area mental health, developmental disabilities, and substance abuse 


authority. 

(23) Open Space. — To acquire open space land and easements in 
accordance with Article 19, Part 4, Chapter 160A of the General 
Statutes. 


- (24) Parking. — To provide off-street lots and garages for the parking and 
storage of motor vehicles. 

(25) Parks and Recreation. — To establish, support and maintain public 
parks and programs of supervised recreation. 

(26) Planning. — To provide for a program of planning and regulation of 
development in accordance with Article 18 of this Chapter and Article 
19, Parts 3A and 6, of Chapter 160A of the General Statutes. 

(26a) Ports and Harbors. — To participate in programs with the North 
Carolina Ports Authority and provide for harbor masters. 

(27) Public Transportation. — To provide public transportation by rail, 
motor vehicle, or another means of conveyance other than a ferry, 
including any facility or equipment needed to provide the public 
transportation. This subdivision does not authorize a county to 
provide public roads in the county in violation of G.S. 136-51. 

(27a) Railway Corridor Preservation. — To acquire property for railroad 
corridor preservation as authorized by G.S. 160A-498. 

(28) Register of Deeds. — To provide for the operation of the office of the 
register of deeds of the county. 


(28a) Roads. — To provide for the maintenance of county roads as 
authorized by G.S. 153A-301(d). 
(29) Sewage. — To provide sewage collection and treatment services as 


defined in G.S. 153A-274(2). 

(30) Social Services. — To provide for the public welfare through the 
maintenance and administration of public assistance programs not 
required by Chapters 108A and 111 of the General Statutes, and by 
establishing and maintaining a county home. 

(31) Solid Waste. — To provide solid waste collection and disposal ser- 
vices, and to acquire and operate landfills. 

_ (81a) Stormwater. — To provide structural and natural stormwater and 
drainage systems of all types. 
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(32) Surveyor. — To provide for a county surveyor. 
(33) Veterans’ Service Officer. — To provide for the county’s share of the 
cost of services offered by or through the county veterans’ service 


officer. 

(34) Water. — To provide water supply and distribution systems. 

(35) Watershed Improvement. — To undertake watershed improvement 
projects. 


(36) Water Resources. — To participate in federal water resources devel- 
opment projects. 

(37) Armories. — To supplement available State or federal funds to be 
used for the construction (including the acquisition of land), enlarge- 
ment or repair of armory facilities for the North Carolina national 
guard. 

(d) With an approving vote of the people, any county may levy property 
taxes for any purpose for which the county is authorized by law to appropriate 
money. Any property tax levy approved by a vote of the people shall not ‘be 
counted for purposes of the rate limitation imposed in subsection (c). 

The county commissioners may call a referendum on approval of a property 
tax levy. The referendum may be held at the same time as any other 
referendum or election, but may not be otherwise held within the period of time 
beginning 30 days before and ending 10 days after any other referendum or 
election to be held in the county and already validly called or scheduled by law 
at the time the tax referendum is called. The referendum shall be conducted by 
the county board of elections. The clerk to the board of commissioners shall 
publish a notice of the referendum at least twice. The first publication shall be 
not less than 14 days and the second publication not less than seven days 
before the last day on which voters may register for the referendum. The notice 
shall state the date of the referendum, the purpose for which it is being held, 
and a statement as to the last day for registration for the referendum under 
the election laws then in effect. 

The proposition submitted to the voters shall be substantially in one of the 
following forms: 

(1) Shall _______ County be authorized to levy annually a property tax at 
a rate not in excess of ______ cents on the one hundred dollars 
($100.00) value of property subject to taxation for the purpose of 


(2) Shall _______ County be authorized to levy annually a property tax at 
a rate not in excess of that which will produce $_______ for the 
purpose of ___ 

(3) SShalies ts 5 County be authorized to levy annually a property tax 
without restriction as to rate or amount for the purpose of ______? 

If a majority of those participating in the referendum approve the proposi- 
tion, the board of commissioners may proceed to levy annually a property tax 
within the limitations (if any) described in the proposition. 

The board of elections shall canvass the referendum and certify the results 
to the board of commissioners. The board of commissioners shall then certify 
and declare the result of the referendum and shall publish a statement of the 
result once, with the following statement appended: “Any action or ae ten 
challenging the regularity or validity of this tax referendum must be begu 
within 30 days after (date of publication).” The statement of results shall E be 
filed in the clerk’s office and inserted in the minutes of the board. 

Any action or proceeding in any court challenging the regularity or validity 
of a tax referendum must be begun within 30 days after the publication of the 
results of the referendum. After the expiration of this period of limitation, no 
right of action or defense based upon the invalidity of or any irregularity in ‘the 
referendum shall be asserted, nor shall the validity of the referendum be open 
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to question in any court upon any ground whatever, except in an action or 
proceeding begun within the period of limitation prescribed herein. 

Except for supplemental school taxes and except for tax referendums on 
functions not included in subsection (c) of this section, any referendum held 
before July 1, 1973, on the levy of property taxes is not valid for the purposes 
of this subsection. Counties in which such referendums have been held may 
support programs formerly supported by voted property taxes within the 
general rate limitation set out in subsection (c) at any appropriate level and 
are not subject to the former voted rate limitation. 

(e) With an approving vote of the people, any county may increase the 
property tax rate limitation imposed in subsection (c) and may call a referen- 
dum for that purpose. The referendum may be held at the same time as any 
other referendum or election, but may not be otherwise held within the period 
of time beginning 30 days before and ending 30 days after any other 
referendum or election. The referendum shall be conducted by the county 
board of elections. 

The proposition submitted to the voters shall be substantially in the 
following form: “Shall the property tax rate limitation applicable to ____ 
County be increased from on the one hundred dollars ($100.00) value 
of prevercy subject to taxation to on the one hundred dollars ($100.00) 
value of property subject to taxation?” 

If a majority of those participating in the referendum approve the proposi- 
tion, the rate limitation imposed in subsection (c) shall be increased for the 
county. 

(f) With respect to any of the categories listed in subsections (b) and (c) of 
this section, the county may provide the necessary personnel, land, buildings, 
equipment, supplies, and financial support from property tax revenues for the 
program, function, or service. 

(g) This section does not authorize any county to undertake any program, 
function, joint undertaking, or service not otherwise authorized by law. It is 
intended only to authorize the levy of property taxes within the limitations set 
out herein to finance programs, functions, or services authorized by other 
portions of the General Statutes or by local acts. (1973, c. 803, s. 1; c. 822, s. 2; 
Peogceraah 6. 25! 197H cc: .754. s:; 17; 19'77,.c. 148, s. 5; ¢: 834, 5. 3°°1979, c. 
Riese ec. 66, Ss. 2; 'c, 562, s, 11; c. 692, s. 1;,1983)-c,, 511 ss.,1, 2: 1985, 
c. 589, s. 57; 1987, c. 45, s. 2; c. 697, s. 2; 1989, c. 600, s. 5; c. 625, s. 25; c. 643, 
s. 1; 1989 (Reg. Sess., 1990), c. 1005, ss. 3-5; 1991 (Reg. Sess., 1992), c. 764, s. 
1; c. 896, s. 1; 1998, c. 378, s. 2; 1997-502, s. 6; 1999-366, s. 3.) 


Local Modification. — Gaston: 1987 (Reg. 
Sess., 1988), c. 897, s. 6(c); Mecklenburg: 1987 
(Reg. Sess., 1988), c. 897, s. 6(c). 

Editor’s Note. — The above section was 
enacted as § 153-65 by Session Laws 1973, c. 
803, s. 1. As directed by Session Laws 1973, c. 
822, s. 2, it has been substituted for § 153A- 
149, as enacted by Session Laws 1973, c. 822, s. 
le 

Subdivision (c)(27a) was originally codified as 
subdivision (c)(38); it was recodified to facilitate 
alphabetization. 

Part 3A of Article 19 of Chapter 160A, re- 
ferred to in subdivision (c)(26) of this section, 
was repealed by Session Laws 1989, c. 706. See 
now Part 3C. 

The introductory language of Session Laws 
1997-502, s. 6, read: “G.S. 153A-149(13) reads 
as rewritten”; however, the amendment has 


been made to subdivision (c)(13), as the appar- 
ently intended subdivision. 

Session Laws 1999-366, s. 1, provides: “The 
General Assembly finds and declares that the 
purpose of this act is to provide authority for 
counties in North Carolina to provide funds for 
residential housing construction, new or reha- 
bilitated, and to provide for the sale or rental of 
housing to persons and families of low and 
moderate income. The General Assembly finds 
and declares that there exists in counties in the 
State a serious shortage of decent, safe, and 
sanitary residential housing available at low 
prices or rentals to persons and families of low 
and moderate income. This shortage is inimical 
to the health, safety, welfare, and prosperity of 
all residents of the State and to the sound 
growth of North Carolina communities.” 

Legal Periodicals. — For survey of 1980 
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constitutional law, see 59 N.C.L. Rev. 1116 
(1981). 
For survey of 1981 administrative law, see 60 
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N.C.L. Rev. 1165 (1982). 
For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2281 (1997). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Where a statute authorizing the levy ofa 
tax beyond the constitutional limit for a 
special purpose is intra vires, the taxes 
collected beyond the requirements of the spe- 
cial purpose may be turned into the general 
fund and used for general purposes; but where 
the act authorizes the levy partly for a “special 
purpose” and partly for general purposes it is 
ultra vires, and no part of the levy can be 
collected. Williams v. Commissioners of Craven 
County, 119 N.C. 520, 26 S.E. 150 (1896). 

Levy to Fund Medically Unnecessary 
Abortions Is Ultra Vires and Void. — Sec- 
tion 153A-255 does not give counties the under- 
lying authority to levy taxes pursuant to sub- 
division (c)(30) of this section to fund medically 
unnecessary abortions, since the authority con- 
ferred upon counties to provide social services 
pursuant to § 153A-255 is limited to providing 
the poor with the basic necessities of life, and a 
medically unnecessary abortion is not a basic 
necessity of life; therefore, a county exceeds its 
statutorily conferred power in levying a tax to 
fund medically unnecessary abortions, and the 
tax levy is ultra vires and void. Stam v. State, 
302 N.C. 357, 275 S.E.2d 439 (1981). 

Appropriation for Dyslexia School Un- 
authorized. — An appropriation by the 
Gaston County Board of Commissioners to the 
Dyslexia School of North Carolina was not 
authorized by either subdivision (c)(30) of this 
section or § 153A-255. Hughey v. Cloninger, 
297 N.C. 86, 253 S.E.2d 898 (1979). 

General taxes for county purposes are 
leviable only once a year. Bradshaw v. Board 
of Comm’rs, 92 N.C. 278 (1885). 

Tax Rate Variable. — There is no constitu- 
tional requirement that the tax rate for county 
purposes shall be the same everywhere. It 
varies in the different counties, and may vary 
in different townships, parts of townships, dis- 
tricts, towns, and cities in the same county. 
Jones v. Commissioners of Stokes County, 143 
N.C. 59, 55 S.E. 427 (1906). 

Assessment of Property Subject to Tax- 
ation. — All of the property, including solvent 
credits, in the State, shall be assessed and 
taxed at its value in money. Caldwell Land & 
Lumber Co. v. Smith, 146 N.C. 199, 59 S.E. 653 
(1907). 

The legislature has the power to provide 
for the listing, assessment, and taxing of 
personal property omitted to be listed by 


the owner as the law requires. And there is no 
reason why it may not be taxed for five or more 
preceding years if it has escaped taxation so 
long. Kyle v. Mayor & Comm’rs, 75 N.C. 445 
(1876); North Carolina R.R. v. Commissioners 
of Alamance, 82 N.C. 260 (1880); City of 
Wilmington v. Cronly, 122 N.C. 388, 30 S.E. 9 
(1898); Caldwell Land & Lumber Co. v. Smith, 
146 N.C. 199, 59 S.E. 653 (1907). 

An assessment for the building of a 
stock law fence is not a tax which requires a 
referendum vote by the people. Tripp v. Com- 
missioners of Pitt County, 158 N.C. 180, 73 S.E. 
896 (1912). 

Land of Schools and Railroads Held Ex- 
empt from Special Tax. — An act which 
provided for the construction of a fence to 
enclose the whole of several districts and that 
the commissioners should levy a special tax on 
all the real estate in the district which was 
taxable by the State and county did not em- 
brace the real estate of schools and railroads, 
which was not taxable for general purposes. 
Bradshaw v. Board of Comm'rs, 92 N.C. 278 
(1885). 

Application of Tax Raised for One Pur- 
pose to Another Purpose. — There is no 
statute nor any rule of law or of public policy 
which prevents county commissioners from ap- 
plying a tax raised professedly for one purpose 
to any other legitimate purpose. There may, 
perhaps, be an exception where a tax is levied 
by a special authority from the legislature, or 
upon the vote of the people, which would not 
otherwise be lawful. Long v. Commissioners of 
Richmond County, 76 N.C. 273 (1877). 

Funds Impressed with a Trust. — Where 
taxes are levied and collected to pay coupons on 
bonds issued by a county, the funds so collected 
are impressed with a trust for the benefit of the 
owners of the coupons. Board of Comm’rs v. 
Tollman, 145 F. 753 (4th Cir. 1906). 

Tax Necessary to Maintain Schools for 
Required 'Term. —- When it becomes neces- 
sary, the county commissioners are required to 
levy a tax sufficient to maintain the county 
schools for the required term each year. Former 
constitutional limitation did not apply to defeat 
such a levy. Collie v. Commissioners of Franklin 
County, 145 N.C. 170, 59 S.E. 44 (1907), ex- 
pressly overruling Barksdale v. Commissioners 
of Sampson County, 93 N.C. 472 (1885), and 
Board of Educ. v. Board of Comm’rs, 111 N.C. 
578, 16 S.E. 621 (1892); Southern Ry. v. Chero- 
kee County, 177 N.C. 86, 97 S.E. 758 (1919). 

Tax to Erect and Maintain Courthouse. 
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— Power of limited taxation for the purpose of 
erecting and maintaining a county courthouse 
and its exercise is no invasion of the Bill of 
Rights. Lockhart v. Harrington, 8 N.C. 408 
(1821). 

Taxpayers cannot enjoin the levy of taxes 
necessary to pay the principal and interest on 
bonds issued for repairs to the courthouse. 
Harrell v. Board of Comm’rs, 206 N.C. 225, 173 
S.E. 614 (1934). 

Tax Levied According to Procedures in 
Machinery Act. — The legislature authorized 
defendant and other counties to levy property 
taxes, including taxes on plaintiff’s system 
property, according to the procedures in the 
Machinery Act (Chapter 105, Subchapter II). 
North Carolina E. Mun. Power v. Wake County, 
100 N.C. App. 698, 398 S.E.2d 486 (1990), cert. 
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denied, 329 N.C. 270, 407 S.E.2d 838 (1991). 

Resolution Correcting Record as to Pur- 
pose of Levy. — Resolutions of the board of 
county commissioners correcting records as to 
the purpose of tax levies will, in the absence of 
evidence to the contrary, be presumed bona 
fide. Atlantic Coast Line R.R. v. Duplin County, 
226 N.C. 719, 40 S.E.2d 371 (1946). 

Counties and County Commissioners Do 
Not Have Sovereign Immunity. — These 
powers and the many others enumerated in 
this Chapter show that a county and the county 
commissioners are not part of the State of 
North Carolina and they do not enjoy its sover- 
eign immunity. Meares v. Brunswick County, 
615 F. Supp. 14 (E.D.N.C. 1985). 

Applied in Gray v. Laws, 51 F.3d 426 (4th 
Cir. 1995). 


OPINIONS OF ATTORNEY GENERAL 


Local School Administrative Unit May 
Levy Taxes at Local Level. — The legislature 
may by statute, consistently with the Constitu- 
tion, provide that a local school administrative 
unit may levy taxes at the local level but such 


general law, applicable statewide, or by local 
act subject to a vote of those persons affected. 
See opinion of Attorney General to Mr. John B. 
Dunn, Superintendent, Edenton-Chowan 
Schools, 60 N.C.A.G. 17 (1990). 


taxing authority must be conferred either by a 


§ 153A-150. Reserve for octennial reappraisal. 


Before the beginning of the fiscal year immediately following the effective 
date of an octennial reappraisal of real property conducted as required by G.S. 
105-286, the county budget officer shall present to the board of commissioners 
an eight-year budget for financing the cost of the next octennial reappraisal. 
The budget shall estimate the cost of the reappraisal and shall propose a plan 
for raising the necessary funds in eight annual installments during the next 
fiscal years, with all installments as nearly uniform as practicable. The board 
shall consider this budget, making any amendments to the budget it deems 
advisable, and shall adopt a resolution establishing a special reserve fund for 
the next octennial reappraisal. In the budget ordinance of the first fiscal year 
of the plan, the board of commissioners shall appropriate to the special 
reappraisal reserve fund the amount set out in the plan for the first year’s 
installment. When the county budget for each succeeding fiscal year is in 
preparation, the board shall review the eight-year reappraisal budget with the 
budget officer and shall amend it, if necessary, so that it will reflect the 
probable cost at that time of the reappraisal and will produce the necessary 
funds at the end of the eight-year period. In the budget ordinance for each 
succeeding fiscal year, the board shall appropriate to the special reappraisal 
reserve fund the amount set out in the plan as due in that year. 

Moneys appropriated to the special reappraisal reserve fund shall not be 
available or expended for any purpose other than the reappraisal of real 
property required by G.S. 105-286, except that the funds may be deposited at 
interest or invested as permitted by G.S. 159-30. If there is a fund balance in 
the reserve fund following payment for the required reappraisal, it shall be 
retained in the fund for use in financing the next required reappraisal. 

Within 10 days after the adoption of each annual budget ordinance, the 
county finance officer shall report to the Department of Revenue, on forms to 
be supplied by the Department, the terms of the county’s eight-year reap- 
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praisal budget, the current condition of the special reappraisal reserve fund, 
and the amount appropriated to the reserve fund in the current fiscal year. 
(1959, c. 704, s. 6; 1971, c. 806, s. 4; c. 931, s. 2; 1973, c. 476, s. 193; c. 822, s. 
12) 


§ 153A-151. Sales tax. 


A county may levy a local sales and use tax under the rules and according to 
the procedures prescribed by the Local Government Sales and Use Tax Ac 
(Chapter 105, Subchapter VIID. (1973, c. 822, s. 1.) 


§ 153A-152. Privilege license taxes. 


(a) Authority. — A county may levy privilege license taxes on trades, 
occupations, professions, businesses, and franchises to the extent authorized 
by Article 2 of Chapter 105 of the General Statutes and any other acts of the 
General Assembly. A county may levy privilege license taxes to the extent 
formerly authorized by the following sections of Article 2 of Chapter 105 of the 
General Statutes before they were repealed: 


G.S. 105-50 Pawnbrokers. 

G.S. 105-53 Peddlers, itinerant merchants, and specialty mar- 
ket operators. 

G.S. 105-55 Installing elevators and automatic sprinkler sys- 
tems. 

G.S. 105-58 Fortune tellers, palmists, etc. 

G.S. 105-65 Music machines. 

G.S. 105-66.1 Electronic video games. 

G.S. 105-80 Firearms dealers and dealers in other weapons. 

G.S. 105-89 Automobiles, wholesale supply dealers and service 
stations. 

G.S. 105-89.1 Motorcycle dealers. 

G.S. 105-90 Emigrant and employment agents. 

G.S. 105-102.5 General business license. 


(b) Telecommunications Restriction. — A county may not impose a license, 
franchise, or privilege tax on a company taxed under G.S. 105-164.4(a) (4c). 
(1973, c. 822, s. 1; 1996, 2nd Ex. Sess., c. 14, s. 22; 2001-430, s. 16.) 


Effect of Amendments. — Session Laws 
2001-430, s. 16, effective January 1, 2002, and 
applicable to taxable services reflected on bills 


dated on or after January 1, 2002, inserted the 
subsection (a) designation and_ subsection 
catchline; and added subsection (b). 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 105-90. 

Constitutionality of Tax on Emigrant 
Agent. — A former statute imposing a tax “on 
every emigrant agent or person engaged in 
procuring laborers to accept employment in 
another state” was held constitutional. State v. 
Hunt, 129 N.C. 686, 40 S.E. 216, 85 Am. St. R. 
758 (1901). 

Valid Exercise of Taxing Power. — A 
former statute taxing persons engaged in the 
business of procuring laborers for employment 
outside the State was held a valid exercise of 
the legislative power to tax trades and profes- 


sions and was not a police regulation. State v. 
Roberson, 136 N.C. 587, 48 S.E. 595 (1904). See . 
also State v. Hunt, 129 N.C. 686, 40 S.E. 216, 85 
Am. St. R. 758 (1901); Carr v. Commissioners of 
Duplin County, 186 N.C. 125, 48 S.E. 597 
(1904); Lane v. Commissioners of Rowan 
County, 139 N.C. 448, 52 S.E. 140 (1905). 
Statute Applied to Agents in Business of 
Hiring Laborers. — A former statute impos- 
ing a license tax upon “every emigrant agent or 
person engaged in procuring laborers for em- 
ployment out of this State” applied to agents 
who made it their business to hire laborers in 
this State to be sent beyond the limits of the 
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State to be employed by others. Carr v. Com- 
missioners of Duplin County, 136 N.C. 125, 48 
S.E. 597 (1904). 

Employment of Laborers to Work for 
Hirer. — Public Laws 19038, c. 247, s. 74, 
imposing a license tax upon “every emigrant 
agent or person engaged in procuring laborers 
for employment out of this State” was held not 
to apply to a person who came into this State 
and employed laborers to work for him in 
another state. Carr v. Commissioners of Duplin 
County, 186 N.C. 125, 48 S.E. 597 (1904). 

Officer of foreign corporation coming 
into this State and hiring hands for em- 
ployment by the corporation in another 
state was not “engaged in the business of hiring 
hands,” etc., and was held not liable for the tax 
of emigrant agents, under a former statute. 
Lane v. Commissioners of Rowan County, 139 
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N.C. 443, 52 S.E. 140 (1905). 

Amount of Tax Not Reviewable. — A tax 
on the business of procuring laborers for em- 
ployment outside the State being an exercise of 
the power of the State to levy taxes, the amount 
is not reviewable by the courts. When the 
Constitution confers upon the legislature the 
power to levy taxes, the amount of the tax to be 
levied is committed to that department of the 
government and not open to review by the 
judicial department. The Supreme Court may 
inquire into the question of power, but not as to 
the manner of its exercise. State v. Roberson, 
136 N.C. 587, 48 S.E. 595 (1904). 

Applied in State v. Moore, 113 N.C. 697, 18 
S.E. 342 (1893); Cabarrus County v. City of 
Charlotte, 71 N.C. App. 192, 321 S.E.2d 476 
(1984). 


OPINIONS OF ATTORNEY GENERAL 


Municipality may not levy privilege li- 
cense tax on employment agency when the 
only contact is by telephone into the municipal- 


ity. See opinion of Attorney General to Mr. John 
H. McMurray, Morgantown City Attorney, 41 
N.C.A.G. 82 (1970). 


§ 153A-152.1. Privilege license tax on low-level radioac- 
tive and hazardous waste facilities. 


(a) Counties in which hazardous waste facilities as defined in G.S. 130A-290 
or low-level radioactive waste facilities as defined in G.S. 104E-5(9b) are 
located may levy an annual privilege license tax on persons or firms operating 
such facilities only in accordance with this section. 

(b) The rate or rates of a tax levied under authority of this section shall be 
in an amount calculated to compensate the county for the additional costs 
incurred by it from having a hazardous waste facility or a low-level radioactive 
waste facility located in its jurisdiction to the extent to which compensation for 
such costs is not otherwise provided, which costs may include the loss of ad 
valorem property tax revenues from the property on which a facility is located, 
the cost of providing any additional emergency services, the cost of monitoring 
air, surface water, groundwater, and other environmental media to the extent 
other monitoring data is not available, and other costs the county establishes 
as being associated with the facilities and for which it is not otherwise 
compensated. 

(c) Any person or firm taxed pursuant to this section may appeal the tax rate 
to the Board, but shall pay the tax when due, subject to a refund when the 
appeal is resolved by the Board or in the courts. (1981, c. 704, s. 16; 1985, c. 
462, s. 11; 1987, c. 850, s. 21; 1989, c. 168, s. 34.) 


Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 993, s. 23, repealed Session 
Laws 1987, c. 850, s. 27(a), which provided that 


§ 158A-153. Animal tax. 


c. 850 should not be construed as a revenue bill 
within the meaning of N.C. Const., Art. II, 
$023) 


A county may levy an annual license tax on the privilege of keeping dogs and 
other pets within the county. (1978, c. 822, s. 1.) 
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Applied in Development Assocs. v. Wake 
County Bd. of Adjustment, 48 N.C. App. 541, 
269 S.E.2d 700 (1980). 


§ 153A-154. Cable television franchise tax. 


A county may levy an annual franchise tax on cable television eomnane 
franchised under G.S. 153A-137. (1978, c. 822, s. 1.) ; 


§ 153A-154.1. Uniform penalties for local meals taxes. 


(a) Penalties. — Notwithstanding any other provision of law, the civil and 
criminal penalties that apply to State sales and use taxes under Chapter 105 
of the General Statutes apply to local meals taxes. The governing board of a 
taxing county has the same authority to waive the penalties for a local meals 
tax that the Secretary of Revenue has to waive the penalties for State sales and 
use taxes. 

(b) Scope. — This section applies to every county authorized by the General 
Assembly to levy a meals tax. As used in this section, the term “meals tax” 
means a tax on prepared food and drink. (2001-264, s. 1.) 


Editor’s Note. — Session Laws 2001-264, s. provision of a local act that conflicts with G.S. 
4, made this section effective October 1, 2001. 153A-154.1 or G.S. 160A-214.1 is repealed.” 
Session Laws 2001-264, s. 3, provides: “Any 


§ 153A-155. Uniform provisions for room occupancy taxes. 


(a) Scope. — This section applies only to counties the General Assembly has 
authorized to levy room occupancy taxes. 

(b) Levy. — A room occupancy tax may be levied only by resolution, after not 
less than 10 days’ public notice and after a public hearing held pursuant 
thereto. A room occupancy tax shall become effective on the date specified in 
the resolution levying the tax. That date must be the first day of a calendar 
month, however, and may not be earlier than the first day of the second month 
after the date the resolution is adopted. 

(c) Collection. — Every operator of a business subject to a room occupancy 
tax shall, on and after the effective date of the levy of the tax, collect the tax. 
The tax shall be collected as part of the charge for furnishing a taxable 
accommodation. The tax shall be stated and charged separately from the sales 
records and shall be paid by the purchaser to the operator of the business as 
trustee for and on account of the taxing county. The tax shall be added to the 
sales price and shall be passed on to the purchaser instead of being borne by 
the operator of the business. The taxing county shall design, print, and furnish 
to all appropriate businesses and persons in the county the necessary forms for 
filing returns and instructions to ensure the full collection of the tax. An 
operator of a business who collects a room occupancy tax may deduct from the 
amount remitted to the taxing county a discount equal to the discount the 
State allows the operator for State sales and use tax. 

(d) Administration. — The taxing county shall administer a room occupancy 
tax it levies. A room occupancy tax is due and payable to the county finance 
officer in monthly installments on or before the 15th day of the month following 
the month in which the tax accrues. Every person, firm, corporation, or 
association liable for the tax shall, on or before the 15th day of each month, 
prepare and render a return on a form prescribed by the taxing county. The 
return shall state the total gross receipts derived in the preceding month from 
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rentals upon which the tax is levied. Aroom occupancy tax return filed with the 
county finance officer is not a public record and may not be disclosed except in 
accordance with G.S. 153A-148.1 or G.S. 160A-208.1. 

(e) Penalties. — A person, firm, corporation, or association who fails or 
refuses to file a room occupancy tax return or pay a room occupancy tax as 
required by law is subject to the civil and criminal penalties set by G.S. 
105-236 for failure to pay or file a return for State sales and use taxes. The 
governing board of the taxing county has the same authority to waive the 
penalties for a room occupancy tax that the Secretary of Revenue has to waive 
the penalties for State sales and use taxes. 

(f) Repeal or Reduction. — A room occupancy tax levied by a county may be 
repealed or reduced by a resolution adopted by the governing body of the 
county. Repeal or reduction of a room occupancy tax shall become effective on 
the first day of amonth and may not become effective until the end of the fiscal 
year in which the resolution was adopted. Repeal or reduction of a room 
occupancy tax does not affect a liability for a tax that was attached before the 
effective date of the repeal or reduction, nor does it affect a right to a refund of 
a tax that accrued before the effective date of the repeal or reduction. 

(g) This section applies only to Anson, Brunswick, Buncombe, Cabarrus, 
Carteret, Craven, Cumberland, Currituck, Dare, Davie, Durham, Granville, 
Madison, Montgomery, Nash, Pender, Person, Randolph, Richmond, Rowan, 
Scotland, Stanly, Transylvania, Tyrrell, Vance, and Washington Counties, and 
to the Township of Averasboro in Harnett County. (1997-102, s. 3; 1997-255, s. 
2; 1997-342, s. 2; 1997-364, s. 3; 1997-410, s. 6; 1998-14, s. 2; 1999-155, s. 2; 
1999-205, s. 2; 1999-286, s. 2; 2000-1038, s. 5; 2001-162, s. 2; 2001-305, s. 2; 
2001-321, s. 3; 2001-381, s. 10; 2001-434, s. 1; 2001-439, s. 18.2; 2001-468, s. 3; 


2001-480, s. 14; 2001-484, s. 2.) 


Editor’s Note. — Session Laws 1997-102, s. 
3 enacted this section and made it effective to 
Madison County only. Session Laws 1997-255, 
s. 2 made this section applicable to Nash 
County. Session Laws 1997-342, s. 2 made this 
section applicable to Randolph County. Session 
Laws 1997-364, s. 3 made this section applica- 
ble to Brunswick and Person Counties. Session 
Laws 1997-410, s. 6 made this section applica- 
ble to Avery and Scotland Counties. Session 
Laws 1998-14, s. 2 made this section applicable 
to Davie County. Session Laws 1999-155, s. 2 
made this section applicable to Currituck 
County. Session Laws 1999-205, s. 2 made this 
section applicable to Transylvania County. Ses- 
sion Laws 1999-286, s. 2 made this section 
applicable to Craven County. This section has 
been codified at the direction of the Revisor of 
Statutes. 

Session Laws 2001-321, s. 2, amended this 
section by adding “Vance” preceding “Counties” 
at the end of subsection (g). However, Session 
Laws 2001-321, s. 3 provided that if House Bill 
757 of the 2001 Session became law, then 
instead of the amendment by s. 2, subsection (g) 
would be amended by inserting “Vance” preced- 
ing “and Washington.” House Bill 757 was en- 
acted as Session Laws 2001-305. 

Session Laws 2001-480, s. 6(d), effective De- 
cember 5, 2001, except that any taxes levied 
under this section become effective March 1, 


2002, provides that G.S. 153A-155(a) and G.S. 
153A-155(b) apply to Durham County. 

Session Laws 2001-480, s. 6(e), provides that 
Part III of the act [which inserted “Durham” in 
subsection (g)] is effective only if Durham 
County has, prior to February 1, 2002, levied 
all of the taxes authorized by 6(a), 6(b), and 6(c) 
of the act. 

Tourism Promotion and Development. 
— Session Laws 2001-162, 2001-305, 2001-321, 
2001-365, 2001-381, 2001-434, 2001-439, 2001- 
480, and 2001-484 authorize the affected local- 
ities (the counties of Anson, Avery, Buncombe, 
Dare, Durham, Cabarrus, Carteret, Cumber- 
land, Montgomery, Pender, Richmond, Rowan, 
Stanly, Washington and Vance, the Cities of 
Durham, Gastonia, Kings Mountain, 
Lincolnton, Monroe, and North Topsail Beach, 
the towns of Beech Mountain, Carrboro, Selma, 
Smithfield, Wilkesboro and Averasboro Town- 
ship in Harnett County) to levy additional 
occupancy taxes for tourism promotion and 
development. 

Effect of Amendments. — Session Laws 
2000-103, s. 5, effective October 1, 2000, and 
applicable to taxes collected on or after that 
date, added “Granville” to the list of counties in 
subsection (g). 

Session Laws 2001-162, s. 2, effective June 4, 
2001, added “Buncombe” to the list of counties 
in subsection (g). 
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Session Laws 2001-305, s. 2, effective July 
24, 2001, inserted “Washington” in the list of 
counties in subsection (g). 

Session Laws 2001-321, s. 3, effective July 
30, 2001, inserted “Vance” in the list of counties 
in subsection (g). 

Session Laws 2001-381, s. 10, effective Au- 
gust 20, 2001, added “Carteret” to subsection 
(g). 

Session Laws 2001-434, s. 1, effective Octo- 
ber 11, 2001, inserted “Anson,” “Montgomery,” 
and “Stanly” in subsection (g). 

Session Laws 2001-439, s. 18.2, effective Oc- 
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tober 15, 2001, added “Cabarrus,” “Dare,” 
“Pender,” “Richmond,” “Rowan” and “the Town- 
ship of Averasboro in Harnett County” in sub- 
section (g). 

Session Laws 2001-468, s. 3, effective Novem- 
ber 27, 2001, added Tyrrell to the list of coun- 
ties in subsection (g). 

Session Law 2001-480, s. 14, added 
“Durham” to subsection (g). See editor’s note for 
effective date. 

Session Laws 2001-484, s. 2, effective Decem- 
ber 6, 2001, in subsection (g), deleted “Avery,” 
following “Anson,” and added “Cumberland.” 


§ 153A-156. Gross receipts tax on short-term leases or 
rentals. 


(a) As a substitute for and in replacement of the ad valorem tax, which is 
excluded by G.S. 105-275(42), a county may levy a gross receipts tax on the 
gross receipts from the short-term lease or rental of vehicles at retail to the 
general public. The tax rate shall not exceed one and one-half percent (1.5%) of 
the gross receipts from such short-term leases or rentals. 

(b) If a county enacts the substitute and replacement gross receipts tax 
pursuant to this section, any entity required to collect the tax shall include a 
provision in each retail short-term lease or rental agreement noting that the 
percentage amount enacted by the county of the total lease or rental price, 
excluding highway use tax, is being charged as a tax on gross receipts. For 
purposes of this section, the transaction giving rise to the tax shall be deemed 
to have occurred at the location of the entity from which the customer takes 
delivery of the vehicle. The tax shall be collected at the time of lease or rental 
and placed in a segregated account until remitted to the county. 

(c) The collection and use of taxes under this section are not subject to 
highway use tax and are not included in the gross receipts of the entity. The 
proceeds collected under this section belong to the county and are not subject 
to creditor liens against the entity. 

(d) A tax levied under this section shall be collected by the county but 
otherwise administered in the same manner as the tax levied under G.S. 
105-164.4(a)(2). 

(e) The following definitions apply in this section: 

(1) Short-term lease or rental. — Defined in G.S. 105-187.1(4). 
(2) Vehicle. — Any of the following: 

a. A motor vehicle of the passenger type, including a passenger van, 
minivan, or sport utility vehicle. 

b. A motor vehicle of the cargo type, including cargo van, pickup 
truck, or truck with a gross vehicle weight of 26,000 pounds or 
less used predominantly in the transportation of property for 
other than commercial freight and that does not require the 
operator to possess a commercial drivers license. 

c. A ere or semitrailer with a gross vehicle weight of 6,000 pounds 
or less. 

(f) The penalties and remedies that apply to local sales and use taxes levied 
under Subchapter VIII of Chapter 105 of the General Statutes apply to a tax 
levied under this section. The county board of commissioners may exercise any 
power the Secretary of Revenue may exercise in collecting local sales and use 
taxes. (2000-2, s. 2; 2000-140, s. 75(b).) 
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Editor’s Note. — Session Laws 2000-2, s. 5, 
made this section effective July 1, 2000. 

Session Laws 2000-2, s. 4, directs the Fiscal 
Research Division of the General Assembly to 
compare the revenue generated statewide by 
the substitute and replacement gross receipts 
tax authorized by the act with the revenue that 
would have been generated by an ad valorem 
tax and to report its findings to the 2003 
Session of the 2003-2004 General Assembly. 

The definitions in subsection (e) have been 
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set out in alphabetical order at the direction of 
the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2000-140, s. 75(b), effective July 1, 2000, sub- 
stituted “G.S. 105-275(42)” for “G.S. 105- 
275(41)” in subsection (a); substituted “highway 
use” for “sales” in subsections (b) and (c); de- 
leted “private” preceding “passenger type” in 
subdivision (e)(2)a; and substituted “Chapter 
105 of the General Statutes” for “this Chapter” 
in subsection (f). 


ARTICLE 8. 
County Property. 


Part 1. Acquisition of Property. 


§ 153A-157: Recodified as § 153A-158.1(a) by Session Laws 1995, c. 17, s. 
15(a), effective March 23, 1995. 


Editor’s Note. — This section was recodified 
by Session Laws 1995, c. 17, s. 15(a) as § 153A- 
158.1(a). 

Session Laws 1989 (Reg. Sess., 1990), c. 885, 
s. 1, effective July 10, 1990, as amended by 
Session Laws 1991 (Reg. Sess., 1992), c. 832, s. 


1, effective July 2, 1992; c. 848, s. 1, effective 
July 6, 1992; c. 865, s. 1, effective July 7, 1992; 
and c. 1001, s. 1, effective July 21, 1992, had 
been codified as this section at the direction of 
the Revisor of Statutes. 


§ 153A-158. Power to acquire property. 


A county may acquire, by gift, grant, devise, bequest, exchange, purchase, 
lease, or any other lawful method, the fee or any lesser interest in real or 
personal property for use by the county or any department, board, commission, 
or agency of the county. In exercising the power of eminent domain a county 
shall use the procedures of Chapter 40A. (1868, c. 20, ss. 3, 8; 1879, c. 144, s. 
1; Code, ss. 704, 707; Rev., ss. 13810, 13818; C.S., ss. 1291, 1297; 1973, c. 822, s. 
Tal oaoc. to. s. 21; 1995, c. 17,8. 14.) 


Cross References. — As to counties in 
which the consent of the board of commission- 
ers is required before land may be condemned 
or acquired by a local governmental unit out- 
side the county, see § 153A-15. 

Editor’s Note. — Session Laws 1999-115, s. 
4, provides that s. 3, which repealed local 
modifications to this section, becomes effective 


January 1, 2000, and shall not be construed to 
alter any agreements entered into before that 
date. 

Legal Periodicals. — For comment, “Urban 
Planning and Land Use Regulation: The Need 
for Consistency,” see 14 Wake Forest L. Rev. 81 
(1978). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under corresponding  sec- 
tions of former law. 

Purchase and Gift of Property Im- 
proper. — County exceeded its statutory au- 
thority where it purchased land and gave it to 
the State as an enticement for the building of a 
State prison. Carter v. Stanly County, 125 N.C. 


App. 628, 482 S.E.2d 9 (1997), cert. denied, 346 
N.C. 276, 487 S.E.2d 540 (1997). 

The building and repairing of a court- 
house by the county is a part of its neces- 
sary expense. Burgin v. Smith, 151 N.C. 561, 
66 S.E. 607 (1909); Jackson v. Board of County 
Comm'rs, 171 N.C. 379, 88 S.E. 521:(1916). 

As Is a Jail. — A jail is a necessary county 
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expense, and in the absence of statutory restric- 
tions, the county commissioners may pledge the 
credit of the county in order to obtain one. 
Haskett v. Tyrrell County, 152 N.C. 714, 68 S.E. 
202 (1910). 

Courts cannot substitute their judgment 
for that of the county officials honestly 
and fairly exercised. For a court to enjoin a 
proposed expenditure, there must be allegation 
and proof that the county officials acted in 
wanton disregard of public good. Barbour v. 
Carteret County, 255 N.C. 177, 120 S.E.2d 448 
(1961). 

Effect of Limit on Expense Imposed by 
Legislature. — When a special act of the 
legislature has imposed a limit on the expense 
of a county to be incurred in improving its 
courthouse, the commissioners cannot avoid 
the will of the legislature as therein declared by 
setting up a general power of contracting debts 
for necessary expenses, limited only by the 
constitutional limitation of taxation, and thus 
under an entire contract made beforehand ex- 
pend a larger amount for the purpose than that 
prescribed by the special act. Burgin v. Smith, 
151 N.C. 561, 66 S.E. 607 (1909). 

Authority to Levy Special Tax. — While 
the county commissioners are clothed with the 
necessary power to erect and repair county 
buildings, they have no power to levy a special 
tax out of which to pay the interest and create 
a sinking fund, unless they have the special 
authority of the General Assembly. Harrell v. 
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Board of Comm’rs, 206 N.C. 225, 173 S.E. 614 
(1934), holding that the county had such au- 
thority under former §§ 153-1, 153-9(8) and 
153-77. 

County Bound by Conditions Expressed 
in Conveyance. — Where a county, owning a 
site upon which to build its courthouse, is 
authorized by statute to buy, sell, and exchange 
real estate surrounding it upon such terms and 
conditions as it may deem just and proper, and 
for the best interest of the county, and in 
pursuance of this authority has acquired a 
conveyance of lands from adjoining owners 
upon condition that they shall be used as a 
public square and kept open for that purpose, 
etc., regardless of whether such conditions are 
called conditions subsequent or otherwise they 
are within the purview of the authority con- 
ferred upon the county; and coming within the 
intent of the parties as expressed in the convey- 
ance, and forming a material part of the con- 
sideration for the lands, they are valid and 
binding upon the county. Guilford County v. 
Porter, 167 N.C. 366, 83 S.E. 564 (1914). 

Commissioners Not Individually Liable 
for Failure to Take Contractor’s Bond. — 
County commissioners are not individually lia- 
ble for the failure of their ministerial duty to 
take the bond required from a contractor for the 
erection of a county home, such not having been 
expressly declared; and the remedy is by indict- 
ment. Fore v. Feimster, 171 N.C. 551, 88 S.E. 
977 (1916). 


§ 153A-158.1. Acquisition and improvement of school 
property in certain counties. 


(a) Acquisition by County. — A county may acquire, by any lawful method, 
any interest in real or personal property for use by a school administrative unit 
within the county. In exercising the power of eminent domain a county shall 
use the procedures of Chapter 40A. The county shall use its authority under 
this subsection to acquire property for use by a school administrative unit 
within the county only upon the request of the board of education of that school 
administrative unit and after a public hearing. 

(b) Construction or Improvement by County. — A county may construct, 
equip, expand, improve, renovate, or otherwise make available property for 
use by a school administrative unit within the county. The local board of 
education shall be involved in the design, construction, equipping, expansion, 
improvement, or renovation of the property to the same extent as if the local 
board owned the property. 

(c) Lease or Sale by Board of Education. — Notwithstanding the provisions 
of G.S. 115C-518 and G.S. 160A-274, a local board of education may, in 
connection with additions, improvements, renovations, or repairs to all or part 
of any of its property, lease or sell the property to the board of commissioners 
of the county in which the property is located for any price negotiated between 
the two boards. 

(d) Board of Education May Contract for Construction. — Notwithstanding 
the provisions of G.S. 115C-40 and G.S. 115C-521, a local board of education 
may enter into contracts for the erection of school buildings upon sites owned 
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in fee simple by one or more counties in which the local school administrative 
unit is located. 

(e) Scope. — This section applies to Alamance, Alexander, Alleghany, Anson, 
Ashe, Avery, Bertie, Bladen, Brunswick, Burke, Cabarrus, Caldwell, Camden, 
Carteret, Catawba, Chatham, Cherokee, Chowan, Clay, Columbus, Craven, 
Cumberland, Currituck, Dare, Davidson, Davie, Duplin, Durham, Edgecombe, 
Forsyth, Franklin, Gaston, Gates, Graham, Greene, Guilford, Halifax, 
Harnett, Haywood, Henderson, Hoke, Hyde, Iredell, Jackson, Johnston, Jones, 
Lee, Lenoir, Lincoln, Macon, Madison, Martin, McDowell, Mecklenburg, 
Mitchell, Montgomery, Moore, Nash, New Hanover, Onslow, Orange, Pamlico, 
Pasquotank, Pender, Perquimans, Person, Pitt, Randolph, Richmond, 
Robeson, Rockingham, Rowan, Rutherford, Sampson, Scotland, Stanly, Stokes, 
Surry, Transylvania, Union, Vance, Wake, Watauga, Wayne, Wilkes, Wilson, 
and Yadkin Counties. (1868, c. 20, ss. 3, 8; 1879, c. 144, s. 1; Code, ss. 704, 707; 
Hey, 66.71010,-1318; C:S., ss. 1291, 1297; 1978, c.822,.s. Ly 1981,-0:919,.8..21; 
1991, cc. 120, 533; 1991, c. 1001, s. 2; 1991 (Reg. Sess., 1992), c. 832, s. 1; c. 848, 
8. Lic. S65, 8: 1; c. 1001, s. 1; 1993 (Reg. Sess., 1994), c. 611, ss. 1.1, 2;'c. 612, 
Ss. .1-5; c/614; ss. 1-4; c. 622, ss. 1-3;.c. 623, ss. 1-3;.c..642, 5s. 3(a), (c), (d);c. 655, 
BSyl-on2005D. c. 1/7, ss. 15(a), (b), (16); c. 251, ss. 1, 2; 1995 (Reg. Sess., 1996), 
Segre 1c, (0228, |. c, 10d, 8: Ie ce U0, 8: 2. C. O17, Ss. 1; 1996, 2nd Ex. Sess., 
c. 11, s. 1; 1997-24, s. 1; 1997-162, s. 1; 1997-190, s. 1; 1997-236, s. 3; 1997-409, 
s. 1; 1998-33, s. 1; 1998-48, s. 1; 1998-201, s. 1; 1999-65, s. 1; 2001-76, s. 1; 
2001-427, s. 7(a).) 


Local Modification. — Ashe: 1993 (Reg. 
Sess., 1994), c. 622, s. 1.1; Avery: 1993 (Reg. 
Sess., 1994), c. 622, s. 1.1; Bladen: 1981, c. 134, 
s. 2; Brunswick: 1981, c. 283; 1993 (Reg. Sess., 
1994), c. 612, s. 1.1; Cabarrus: 1985, c. 194, s. 3; 
Chowan: 1993 (Reg. Sess., 1994), c. 655, s. 1.1; 
Columbus: 1981, c. 270; Currituck: 1995, c. 363, 
s. 1; Forsyth: 1993 (Reg. Sess., 1994), c. 642, s. 
3(b), (d); Franklin: 1981, c. 941; Guilford: 1995 
(Reg. Sess., 1996), c. 750; Harnett: 1993 (Reg. 
mess lvet ic, 6e2,. 8) $1.1; ¢.. 623, 8. 1:1; 
Haywood: 1993 (Reg. Sess., 1994), c. 611, s. 1.1; 
Johnston: 1981, c. 459; Lee: 1993 (Reg. Sess., 
1994), c. 622, s. 1.1; c. 623, s. 1.1; Macon: 1993 
(Reg. Sess., 1994), c. 611, s. 1.1; Mecklenburg: 
1995 (Reg. Sess., 1996), c. 750; Nash: 1993 
(Reg. Sess., 1994), c. 642, s. 3(b), (d); Orange: 
1993 (Reg. Sess., 1994), c. 642, s. 3(b), (d); 
Pasquotank: 1993 (Reg. Sess., 1994), c. 655, s. 
1.1; Pender: 1981, c. 283; Richmond: 1991, c. 
533, s. 1; 1993 (Reg. Sess., 1994), c. 614, s. 2; 
Sampson: 1981, c. 459; 1991, c. 533, s. 1; 1993 


(Reg. Sess., 1994), c. 614; Union: 1995, c. 363, s. 
1. 

Editor’s Note. — At the direction of the 
Revisor of Statutes, local modifications to 
§ 153A-157 have been enacted as this section. 

Subsection (a) of this section is former 
§ 153A-157 as recodified by Session Laws 
1995, c. 17, s. 15(a). The historical citation from 
the former section has been added to this sec- 
tion as recodified. 

Effect of Amendments. — Session Laws 
2001-76, s. 1, effective May 15, 2001, amended 
subsection (e) to include Anson, Craven, 
McDowell, Montgomery and Pamlico in the list 
of counties to which this section is applicable. 

Session Laws 2001-427, s. 7(a), effective Sep- 
tember 28, 2001, in this section as amended by 
Session Laws 2001-76, in subsection (e), in- 
serted in their respective alphabetical order the 
following counties: Bertie, Chatham, Clay, 
Rutherford, Transylvania and Yadkin. 


§ 153A-158.2. Acquisition and improvement of community 
college property. 


(a) Acquisition. — A county may acquire, by any lawful method, any interest 
in real or personal property for use by a community college within the county. 
In exercising the power of eminent domain for real property, a county shall use 
the procedures of Chapter 40A of the General Statutes. 

(b) Construction; Disposition. — A county may construct, equip, expand, 
improve, renovate, repair, or otherwise make available property for use by a 
community college within the county and may lease, sell, or otherwise dispose 
of property for use by a community college within the county for any price and 
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on any terms negotiated by the board of county commissioners and the board 
of trustees of the community college. 

(c) Public Hearing. — A county may use its authority under this section to 
acquire an interest in real or personal property for use by a community college 
within the county only upon request of the board of trustees of the community 
college for which property is to be made available. The board of county 
commissioners shall hold a public hearing prior to final action. A notice of the 
public hearing shall be published at least once at least 10 days before the date 
fixed for the hearing. (1999-115, s. 1.) 


§§ 153A-159 through 153A-162: Repealed by Session Laws 1981, c. 
919, s. 20. 


Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 


§ 153A-163. Acquisition of property at a judicial sale, exe- 
cution sale, or sale pursuant to a power of sale; 
disposition of such property. 


A county, city, or other unit of local government may purchase real property 
at a judicial sale, an execution sale, or a sale made pursuant to a power of sale, 
to secure a debt due the county, city, or other unit. The purchasing government 
may sell any property so acquired by private sale for not less than the amount 
of its bid or may sell or exchange the property for any amount according to the 
procedures prescribed by Chapter 160A, Article 12. (1868, c. 20, s. 8; 1879, c. 
14405 Codevens0 /akev ss L3hoNC. Sis 2129715 feNeso 22.5 als 


§ 153A-164. Joint buildings. 


Two or more counties, cities, other units of local government (including local 
boards of education), or any combination of such governments may jointly 
acquire or construct public buildings to house offices, departments, bureaus, 
agencies, or facilities of each government. The governments may acquire any 
land necessary for a joint building or may use land already held by one of the 
governments. 

In exercising the powers granted by this section, the governments shall 
proceed according to the procedures and provisions of Chapter 160A, Article 
20, Part 1: (1965, c. 682, s. 1; 1973, c. 822, s.'1.) 


§ 153A-165. Leases. 


A county may lease as lessee, with or without option to purchase, any real or 
personal property for any authorized public purpose. A lease of personal 
property with an option to purchase is subject to Chapter 143, Article 8. (1973, 
CrAs22 sale) 


§§ 153A-166 through 153A-168: Reserved for future codification pur- 


poses. 
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Part 2. Use of County Property. 


§ 153A-169. Care and use of county property; sites of 
county buildings. 


The board of commissioners shall supervise the maintenance, repair, and 
use of all county property. The board may issue orders and adopt by ordinance 
or resolution regulations concerning the use of county property, may designate 
and redesignate the location of any county department, office, or agency, and 
may designate and redesignate the site for any county building, including the 
courthouse. Before it may redesignate the site of the courthouse, the board of 
commissioners shall cause notice of its intention to do so to be published once 
at least four weeks before the meeting at which the redesignation is made. 
(1868, c. 20, ss. 3, 8; Code, ss. 704, 707; Rev., ss. 1310, 1318; C.S., ss. 1291, 
12 71925.,..c,°2295 1927, c..91,:ss.11, 138;.1957, c. 909,s. 1;-1961, c. 811; 1967, 
Geo leeeu: 19 7o0c, 822; s., lo) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under corresponding sections of former 
law. 

Duties Involving Construction of Public 
Building Inherent in Office of County 
Commissioner. — County commissioners, in 
approving the design, the method of construc- 
tion and the site for a public building and the 
amount to be paid for the site are performing 
duties inherent in their offices, expressly con- 
ferred by the legislature. Barbour v. Carteret 
County, 255 N.C. 177, 120 S.E.2d 448 (1961). 

Repairing a courthouse is a necessary 
county expense. Burgin v. Smith, 151 N.C. 
561, 66 S.E. 607 (1909). 

Discretion of Commissioners with Re- 
spect to Repair or Erection of Courthouse 
or Jail. — It is within the sound discretion of 
the county commissioners to have the court- 
house or jail of the county repaired or to erect 
new ones on the same sites as a necessary 
county expense, which will not be reviewed in 
the courts in the absence of mala fides; and 
should a bill of indictment be drawn by the 


solicitor, at the request of the judge holding the 
courts of the county, and a true bill be found by 
the grand jury thereon, it is open to the com- 
missioners to set up any available defense they 
may have. Jackson v. Board of County 
Comm'rs, 171 N.C. 379, 88 S.E. 521 (1916). 

As to extent of commissioners’ responsi- 
bility with respect to a privy, see Threadgill 
v. Board of Comm’rs, 99 N.C. 352, 6 S.E. 189 
(1888). 

The site of a county building embraces 
only the space occupied by the building 
and such adjacent land as is reasonably 
required for the convenient use of the build- 
ing. Brown v. Candler, 236 N.C. 576, 73 S.E.2d 
550 (1952). 

Location of Court House. — The Board of 
County Commissioners had authority under 
this section to redesignate the location of the 
county courthouse, where the new location was 
outside the boundaries designated by prior spe- 
cial acts of the General Assembly. Bethune v. 
County of Harnett, 349 N.C. 3438, 507 S.E.2d 40 
(1998). 


§ 153A-170. Regulation of parking on county property. 


A county may by ordinance regulate parking of motor vehicles on county- 
owned property. Such an ordinance may be enforced pursuant to G.S. 153A- 
123. In addition, the ordinance may provide that vehicles parked in violation 
thereof may be removed from the property by the county or an agent of the 
county to a storage area or garage. If a vehicle is so removed, the owner, as a 
condition of regaining possession of the vehicle, shall be required to pay to the 
county all reasonable costs incidental to the removal and storage of the vehicle 
and any fine or penalty due for the violation. (1961, c. 191; 1971, c. 109; 1973, 
CHOZ2) S012) 
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§§ 153A-171 through 153A-175: Reserved for future codification pur- 


poses. 


Part 3. Disposition of County Property. 
§ 153A-176. Disposition of property. 


A county may dispose of any real or personal property belonging to it 
according to the procedures prescribed in Chapter 160A, Article 12. For 
purposes of this section references in Chapter 160A, Article 12, to the “city,” the 
“council,” or a specific city official are deemed to refer, respectively, to the 
county, the board of commissioners, and the county official who most nearly 
performs the same duties performed by the specified city official. For purposes 
of this section, references in G.S. 160A-266(c) to “one or more city officials” are 
deemed to refer to one or more county officials designated by the board of 
county commissioners. (1868, c. 20, ss. 3, 8; Code, ss. 704, 707; Rev., ss. 1310, 


1318; Ci5. ssl 29791297-01973. c1822. so bl 9S3e ce 130ese 2e) 


Local Modification. — Alamance: 1995 
(Reg. Sess., 1996), c. 618, s. 2; Bladen: 1993 
(Reg. Sess., 1994), c. 721, ss. 1, 2; Durham: 1985 
(Reg. Sess., 1986), c. 908; Halifax: 1987, cc. 238, 
239; Lee: 1987 (Reg. Sess., 1988), c. 933; Lin- 
coln: 1983 (Reg. Sess., 1984), c. 944; 1989, c. 
411, s. 1; McDowell: 1987 (Reg. Sess., 1988), c. 
909; Pamlico: 1985, c. 386; Pender: 1989, c. 503, 
Stl 1995. (C2 e le OK 1989 ClodoScal: 
Rowan: 1987, c. 157; Scotland: 1987, c. 57; 
Transylvania: 1989, c. 4; Tyrrell: 1987, c. 9. 

Editor’s Note. — Session Laws 1999-386, s. 
4, effective August 4, 1999, provides that, not- 
withstanding the requirements of G.S. 131E-8, 


CASE 


Editor’s Note. — The cases cited below were 
decided under corresponding sections of former 
law. 

Commissioners Act as Fiduciaries or 
Trustees. — Boards of commissioners, in sell- 
ing or leasing real property belonging to the 
county, are acting as fiduciaries or trustees for 
the taxpayers and citizens of the county, and 
must exercise their best judgment and skill, as 
reasonable men, to obtain the best price for the 
land. Puett v. Gaston County, 19 N.C. App. 231, 
198 S.E.2d 440 (1973). 

When Commissioners May Not Sell 
Property. — County commissioners have no 
power to sell property held for corporate pur- 
poses where its alienation would tend to embar- 
rass or prevent the performance of their duties 
to the public. Vaughn v. Commissioners of 
Forsyth County, 118 N.C. 636, 24 S.E. 425 
(1896). 

Power to sell is not a power to mortgage; 
hence, express authority conferred upon county 
commissioners to sell real estate of the county 
at a fair price does not imply power to encum- 


G.S. 181E-18, G.S. 181E-14, G.S. 153A-176, 
and Article 12 of Chapter 160A of the General 
Statutes, and any past compliance or failure to 
comply with those requirements, the prior con- 
veyance by a municipality as defined in G.S. 
131E-6(5), or by a hospital authority as defined 
in G.S. 131E-16(14), of a hospital facility that 
currently serves as collateral in a transaction 
involving North Carolina Medical Care Com- 
mission bonds issued under Part 10 of Article 3 
of Chapter 143B of the General Statutes is 
hereby validated. Section 5 of the act provides 
that Section 4 shall not apply to litigation 
pending on or before the effective date. 


NOTES 


ber the same by a mortgage. Threadgill v. 
Board of Comm'rs, 99 N.C. 352, 6 S.E. 189 
(1888). 

County commissioners had no authority 
to convey land on which they proposed to 
erect courthouse by a mortgage deed to 
secure the bonds issued to build it, and thereby 
render the site and buildings liable to sale for 
satisfaction of the debt. Vaughn v. Commission- 
ers of Forsyth County, 118 N.C, 636, 24S.E. 425 
(1896). 

Right of Taxpayer to Bring Action to 
Restrain Execution of Mortgage. — Though 
a proposed mortgage of county land by the 
county commissioners to secure bonds issued to 
build a courthouse would be void, and equity 
would enjoin foreclosure thereunder, a tax- 
payer may bring an action to restrain the 
execution of the mortgage without waiting until 
foreclosure is threatened. Vaughn v. Commis- 
sioners of Forsyth County, 118 N.C. 636, 24S.E. 
425 (1896). 

Applied in National Medical Enters., Inc. v. 
Sandrock, 72 N.C. App. 245, 324 S.E.2d 268 
(1985). 
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§ 153A-177. Reconveyance of property donated to a local 
government. 


If real or personal property is conveyed without consideration to a county, 
city, or other unit of local government to be used for a specific purpose set out 
in the instrument of conveyance and the governing body of the county, city, or 
other unit of local government determines that the property will not be used for 
that purpose, the county, city, or other unit of local government may reconvey 
the property without consideration to the grantor or his heirs, assigns, or 
nominees. Before it may make a reconveyance, the county, city, or other unit of 
local government shall publish once a week for two weeks notice of its intention 
to do. so; (1937, c.. 441; 1973, c. 822, s. 1.) 


§§ 153A-178 through 153A-184: Reserved for future codification pur- 


poses. 


ARTICLE 9. 


Special Assessments. 


§ 153A-185. Authority to make special assessments. 


A county may make special assessments against benefited property within 
the county for all or part of the costs of: 

(1) Constructing, reconstructing, extending, or otherwise building or 
improving water systems; 

(2) Constructing, reconstructing, extending, or otherwise building or 
improving sewage collection and disposal systems of all types, includ- 
ing septic tank systems or other on-site collection or disposal facilities 
or systems; 

(3) Acquiring, constructing, reconstructing, extending, renovating, en- 
larging, maintaining, operating, or otherwise building or improving 
a. Beach erosion control or flood and hurricane protection works; and 
b. Watershed improvement projects, drainage projects and water 

resources development projects (as those projects are defined in 
G.S. 153A-301). 

(4) Constructing, reconstructing, paving, widening, installing curbs and 
gutters, and otherwise building and improving streets, as provided in 
G.S. 153A-205. 

(5) Providing street lights and street lighting in a residential subdivision, 
as provided in G.S. 153A-206. 

A county may not assess property within a city pursuant to subdivision (1) or 
(2) of this section unless the governing board of the city has by resolution 
approved the project. (1963, c. 985, s. 1; 1965, c. 714; 1969, c. 474, s. 1; 1973, c. 
822, s. 1; 1975, c. 487, s. 1; 1979, c. 619, s. 11; 1983, c. 321, s. 1; 1989 (Reg. Sess., 
1990), c.:923, s. 1.) 


Local Modification. — (As to Article 9) Cross References. — As to applicability to 
Avery and Brunswick: 1987 (Reg. Sess., 1988), | assessments levied by water and sewer author- 
c. 1046; Lincoln: 1997, c. 169; Mecklenburg: ities established pursuant to Chapter 162A, 
1983, c. 189. Article 1, see G.S. § 162A-6. 


§ 153A-186. Bases for making assessments. 


(a) For water or sewer projects, assessments may be made on the basis of: 
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(1) The frontage abutting on the project, at an equal rate per foot of 
frontage; or 

(2) The street frontage of the lots served, or subject to being served, by the 
project, at an equal rate per foot of frontage; or 

(3) The area of land served, or subject to being served, by the project, at an 
equal rate per unit of area; or 

(4) The valuation of land served, or subject to being served, by the project, 
being the value of the land without improvements as shown on the tax 
records of the county, at an equal rate per dollar of valuation; or 

(5) The number of lots served, or subject to being served, by the project 
when the project involves extension of an existing system to a 
residential or commercial subdivision, at an equal rate per lot; or 

(6) A combination of two or more of these bases. 

(b) For beach erosion control or flood and hurricane protection works, 
watershed improvement projects, drainage projects and water resources de- 
velopment projects, assessments may be made on the basis of: 

(1) The frontage abutting on the project, at an equal rate per foot of 
frontage; or 

(2) The frontage abutting on a beach or shoreline or watercourse pro- 
tected or benefited by the project, at an equal rate per foot of frontage; 
or 

(3) The area of land benefited by the project, at an equal rate per unit of 
area; or 

(4) The valuation of land benefited by the project, being the value of the 
land without improvements as shown on the tax records of the county, 
at an equal rate per dollar of valuation; or 

(5) A combination of two or more of these bases. 

(c) Whenever the basis selected for assessment is either area or valuation, 
the board of commissioners shall provide for the laying out of one or more 
benefit zones according (i), in water or sewer projects, to the distance of 
benefited property from the project being undertaken and (ii), in beach erosion 
control or flood and hurricane protection works, watershed improvement 
projects, drainage projects and water resources development projects, to the 
distance from the shoreline or watercourse, the distance from the project, the 
elevation of the land, or other relevant factors. If more than one benefit zone is 
established, the board shall establish differing rates of assessment to apply 
uniformly throughout each benefit zone. 

(d) For each project, the board of commissioners shall endeavor to establish 
an assessment method from among the bases set out in this section that will 
most accurately assess each lot or parcel of land according to the benefit 
conferred upon it by the project. The board’s decision as to the method of 
assessment is final and not subject to further review or challenge. (1963, c. 985, 
Sl goo, C, Pla oe CroAee a 1s Loos temas 1, Ss. sic.) 


§ 153A-187. Corner lot exemptions. 


The board of commissioners may establish schedules of exemptions from 
assessments for water or sewer projects for corner lots when water or sewer 
lines are installed along both sides of the lots. A schedule of exemptions shall 
be based on categories of land use (residential, commercial, industrial, and 
agricultural) and shall be uniform for each category. A schedule may not allow 
exemption of more than seventy-five percent (75%) of the frontage of any side 
ofa kia lot, or 150 feet, whichever is greater. (1963, c. 985, s. 1; 1973, c. 822, 
Suk 
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Local Modification. — Forsyth: 1999-89, s. 
2; city of Winston-Salem: 1999-89, s. 2. 


§ 153A-188. Lands exempt from assessment. 


Except as provided in this Article, no land within a county is exempt from 
special assessments except land belonging to the United States that is exempt 
under the provisions of federal statutes and, in the case of water or sewer 
projects, land within any floodway delineated by a local government pursuant 
to Chapter 148, Article 21, Part 6. In addition, in the case of water or sewer 
projects, land owned, leased, or controlled by a railroad company is exempt 
from assessments by a county to the same extent that it would be exempt from 
(5 ae by a city under G.S. 160A-222. (1963, c. 958, s. 1; 1973, c. 822, s. 
ik 


Local Modification. — Brunswick: 1987, c. 
712. 


§ 153A-189. State participation in improvement projects. 


If a county proposes to undertake a project that would benefit land owned by 
the State of North Carolina or a board, agency, commission, or institution of 
the State and to finance all or a part of the project by special assessments, the 
board of commissioners may request the Council of State to authorize the State 
to pay its ratable part of the cost of the project, and the Council of State may 
authorize these payments. The Council of State may authorize the Secretary of 
Administration to approve or disapprove requests from counties for payment 
pursuant to this section, but a county may appeal to the Council of State if the 
Secretary disapproves a request. The Council of State may direct that any 
payment authorized pursuant to this section be made from the Contingency 
and Emergency Fund of the State of North Carolina or from any other 
available funds. Except as State payments are authorized pursuant to this 
section, state-owned property is exempt from assessment under this Article. 
(19733:¢3.822;s»1; 1975, c. 879; 's. 46.) 


§ 153A-190. Preliminary resolution; contents. 


Whenever the board of commissioners decides to finance all or part of a 
proposed project by special assessments, it shall first adopt a preliminary 
assessment resolution containing the following: 

(1) A statement of intent to undertake the project; 

(2) A general description of the nature and location of the project; 

(3) A statement as to the proposed basis for making assessments, which 
shall include a general description of the boundaries of the area 
benefited if the basis of assessment is either area or valuation; 

(4) A statement as to the percentage of the cost of the work that is to be 
specially assessed; 

(5) Astatement as to which, if any, assessments shail be held in abeyance 
and for how long; 

(6) Astatement as to the proposed terms of payment of the assessment; 
and 

(7) An order setting a time and place for a public hearing on all matters 
covered by the preliminary assessment resolution. The hearing shall 
be not earlier than three weeks and not later than 10 weeks from the 
day on which the preliminary resolution is adopted. (1963, c. 985, s. 1; 
1965364 14°41973,.C..822,:Sad.) 
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CASE NOTES 


Duties of County Commissioners When 
Financing Project by Special Assessments. 
— Pursuant to this section, when all or any 
portion of a public enterprise is to be financed 
by assessments, the county commissioners are 
required to adopt a preliminary assessment 
resolution, which must contain information 
about the proposed project, a statement as to 
the percentage of the cost of the project that 
will be assessed, and an order setting a date for 


resolution must be sent by first-class mail to 
each property owner in the project at least ten 
days prior to the public hearing. In return, the 
county receives a specific lien; the delinquency 
of the assessed obligation authorizes a foreclo- 
sure of property without any exemptions al- 
lowed or the payment of prior recorded hens 
except local, state, and federal taxes. McNeill v. 
Harnett County, 327 N.C. 552, 398 S.E.2d 475 
(1990). 


public hearing. The preliminary assessment 


§ 153A-191. Notice of preliminary resolution. 


At least 10 days before the date set for the public hearing, the board of 
commissioners shall publish a notice that a preliminary assessment resolution 
has been adopted and that a public hearing on it will be held at a specified time 
and place. The notice shall describe generally the nature and location of the 
improvement. In addition, at least 10 days before the date set for the hearing, 
the board shall cause a copy of the preliminary assessment resolution to be 
mailed by first-class mail to each owner, as shown on the county tax records, of 
property subject to assessment if the project is undertaken. The person 
designated to mail these resolutions shall file with the board a certificate 
stating that they were mailed by first-class mail and on what date. In the 
absence of fraud, the certificate is conclusive as to compliance with the mailing 
requirements of this section. (1963, c. 985, s. 1; 1965, c. 714; 19738, c. 822, s. 1.) 


Local Modification. — Brunswick: 1987 
(Reg. Sess., 1988), c. 984. 


CASE NOTES 


Duties of County Commissioners When 
Financing Project by Special Assessments. 
— Pursuant to § 1538A-190, when all or any 
portion of a public enterprise is to be financed 
by assessments, the county commissioners are 
required to adopt a preliminary assessment 
resolution, which must contain information 
about the proposed project, a statement as to 
the percentage of the cost of the project that 
will be assessed, and an order setting a date for 
public hearing. The preliminary assessment 
resolution must be sent by first-class mail to 
each property owner in the project at least ten 
days prior to the public hearing. In return, the 
county receives a specific lien; the delinquency 
of the assessed obligation authorizes a foreclo- 
sure of property without any exemptions al- 
lowed or the payment of prior recorded liens 
except local, state, and federal taxes. McNeill v. 


Harnett County, 327 N.C. 552, 398 S.E.2d 475 
(1990). 

County’s Election of Procedural Re- 
quirements Determines Remedies and 
Owners’ Protections. — If no special assess- 
ment liens under § 153A-200 exist on the prop- 
erty, the process invoked and completed, rather 
than the words used, is of paramount impor- 
tance. If the requirements of this Article are 
met, the County then has certain remedies 
otherwise not available to it. However, if the 
County does not elect to acquire these statutory 
benefits by following the procedural require- 
ments which would culminate in a lien on the 
property, the plaintiffs do not receive the stat- 
utory protections of notice and a hearing as set 
out in this section. McNeill v. Harnett County, 
327 N.C. 552, 398 S.E.2d 475 (1990). 
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§ 153A-192. Hearing on preliminary resolution; assess- 
ment resolution. 


At the public hearing, the board of commissioners shall hear all interested 
persons who appear with respect to any matter covered by the preliminary 
assessment resolution. At or after the hearing, the board may adopt a final 
assessment resolution directing that the project or portions thereof be under- 
taken. The final assessment resolution shall describe the project in general 
terms (which may be by reference to projects described in the preliminary 
resolution) and shall set forth the following: 

(1) The basis on which the special assessments will be made, together 
with a general description of the boundaries of the areas benefited if 
the basis of assessment is either area or valuation; 

(2) ae percentage of the cost of the work that is to be specially assessed; 


an 

(3) The terms of payment, including the conditions, if any, under which 

assessments are to be held in abeyance. 

The percentage of cost to be assessed may not be different from the percentage 
proposed in the preliminary assessment resolution, nor may the project 
authorized be greater in scope than the project described in that resolution. If 
the board decides that a different percentage of the cost should be assessed 
than that proposed in the preliminary assessment resolution, or that the 
project should be greater in scope than that described in that resolution, it 
shall adopt and advertise a new preliminary assessment resolution as provided 
in this Article. (1963, c. 985, s. 1; 1965, c. 714; 1973, c. 822, s. 1.) 


Local Modification. — Brunswick: 1987 
(Reg. Sess., 1988), c. 984. 


§ 153A-193. Determination of costs. 


When a project is complete, the board of commissioners shall determine the 
project’s total cost. In determining total cost, the board may include construc- 
tion costs, the cost of necessary legal services, the amount of interest paid 
during construction, the cost of rights-of-way, and the cost of publishing and 
mailing notices and resolutions. The board’s determination of the total cost of 
a project is conclusive. (1963, c. 985, s. 1; 1965, c. 714; 1973, c. 822, s. 1.) 


Local Modification. — Brunswick: 1987 
(Reg. Sess., 1988), c. 984. 


§ 153A-193.1. Discounts authorized. 


The board of commissioners is authorized to establish a schedule of dis- 
counts to be applied to assessments paid before the expiration of 30 days from 
the date that notice is published of confirmation of the assessment roll 
pursuant to G.S. 153A-196. Such a schedule of discounts may be established 
even though it was not included among the terms of payment as specified in 
the preliminary assessment resolution or final assessment resolution. The 
ee of any discount may not exceed thirty percent (30%). (1983, c. 381, s. 
i 


§ 153A-194. Preliminary assessment roll; publication. 


When the total cost of a project has been determined, the board of 
commissioners shall cause a preliminary assessment roll to be prepared. The 
roll shall contain a brief description of each lot, parcel, or tract of land 
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assessed, the basis for the assessment, the amount assessed against each, the 
terms of payment, including the schedule of discounts, if such a schedule is to 
be established and the name of the owner of each lot, parcel, or tract as far as 
this can be ascertained from the county tax records. A map of the project on 
which is shown each lot, parcel, or tract assessed, the basis of its assessment, 
the amount assessed against it, and the name of its owner as far as this can be 
ascertained from the county tax records is a sufficient assessment roll. 

After the preliminary assessment roll has been completed, the board shall 
cause the roll to be filed in the clerk’s office, where it shall be available for 
public inspection, and shall set the time and place for a public hearing on the 
roll. At least 10 days before the date set for the hearing, the board shall publish 
a notice that the preliminary assessment roll has been completed. The notice 
shall describe the project in general terms, note that the roll in the clerk’s office 
is available for inspection, and state the time and place for the hearing on the 
roll. In addition, at least 10 days before the date set for the hearing, the board 
shall cause a notice of the hearing to be mailed by first-class mail to each owner 
of property listed on the roll. The mailed notice shall state the time and place 
of the hearing, note that the roll in the clerk’s office is available for inspection, 
and state the amount as shown on the roll of the assessment against the 
property of the owner. The person designated to mail these notices shall file 
with the board a certificate stating that they were mailed by first-class mail 
and on what date. In the absence of fraud, the certificate is conclusive as to 
compliance with the mailing requirements of this section. (1963, c. 985, s. 1; 
L965 new 1 TA sA9738 5 ex 822) sol; 1983890 3815:s25 


Local Modification. — Brunswick: 1987 
(Reg. Sess., 1988), c. 984. 


§ 153A-195. Hearing on preliminary assessment roll; revi- 
sion; confirmation; lien. 


At the public hearing the board of commissioners shall hear all interested 
persons who appear with respect to the preliminary assessment roll. At or after 
the hearing, the board shall annul, modify, or confirm the assessments, in 
whole or in part, either by confirming the preliminary assessments against any 
lot, parcel, or tract described in the preliminary assessment roll or by 
cancelling, increasing, or reducing the assessments as may be proper in 
compliance with the basis of assessment. If any property is found to be omitted 
from the preliminary assessment roll, the board may place it on the roll and 
make the proper assessment. When the board confirms assessments for a 
project, the clerk shall enter in the minutes of the board the date, hour, and 
minute of confirmation. From the time of confirmation, each assessment is a 
lien on the property assessed of the same nature and to the same extent as the 
lien for county or city property taxes, under the priorities set out in G.S. 
153A-200. After the assessment roll is confirmed, the board shall cause a copy 
of it to be delivered to the county tax collector for collection in the same manner 
(except as provided in this Article) as property taxes. (1963, c. 985, s. 1; 1965, 
CIAO IS cu o22. sr i) 


Local Modification. — Brunswick: 1987 Cross References. — As to meaning of term 
(Reg. Sess., 1988), c. 984. “county tax collector,” see G.S. § 162A-6. 
CASE NOTES 


Cited in McNeill v. Harnett County, 97 N.C. 
App. 41, 387 S.E.2d 206 (1990). 
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§ 153A-196. Publication of notice of confirmation of as- 
sessment roll. 


No earlier than 20 days from the date the assessment roll is confirmed, the 
county tax collector shall publish once a notice that the roll has been 
confirmed. The notice shall also state that assessments may be paid without 
interest at any time before the expiration of 30 days from the date that the 
notice is published and that if they are not paid within this time, all 
installments thereof shall bear interest as determined by the board of 
commissioners. The notice shall also state the schedule of discounts, if one has 
been established, to be applied to assessments paid before the expiration date 
for payment of assessments without interest. (1963, c. 985, s. 1; 1965, c. 714; 
Len 225d: 1983. ¢.-381, s,-3,) 


Local Modification. — Brunswick: 1987 Cross References. — As to meaning of term 
(Reg. Sess., 1988), c. 984. “county tax collector,” see G.S. § 162A-6. 


§ 153A-197. Appeal to the General Court of Justice. 


If the owner of, or any person having an interest in, a lot, parcel, or tract of 
land against which an assessment is made is dissatisfied with the amount of 
the assessment, he may, within 10 days after the day the assessment roll is 
confirmed, file a notice of appeal to the appropriate division of the General 
Court of Justice. He shall then have 20 days after the day the roll is confirmed 
to serve on the board of commissioners or the clerk a statement of facts upon 
which the appeal is based. The appeal shall be tried like other actions at law. 
($96900985) si) 1; 1965207714; 1973; c°822,-s..1.) 


§ 153A-198. Reassessment. 


When in its judgment an irregularity, omission, error, or lack of jurisdiction 
has occurred in any proceeding related to a special assessment made by it, the 
board of commissioners may set aside the assessment and make a reassess- 
ment. In that case, the board may include in the total project cost all additional 
interest paid, or to be paid, as a result of the delay in confirming the 
assessment. A reassessment proceeding shall, as far as practicable, follow the 
comparable procedures of an original assessment proceeding. A reassessment 
has the same force as if it originally had been made properly. (1963, c. 985, s. 
belOobucie(i 4s. 1973; /¢..822.-8. 11.) 


§ 153A-199. Payment of assessments in full or by install- 
ments. 


Within 30 days after the day that notice of confirmation of the assessment 
roll is published, each owner of assessed property shall pay his assessment in 
full, unless the board of commissioners has provided that assessments may be 
paid in annual installments. If payment by installments is permitted, any 
portion of an assessment not paid within the 30-day period shall be paid in 
annual installments. The board shall in the assessment resolution determine 
whether payment may be made by annual installments and set the number of 
installments, which may not be more than 10. With respect to payment by 
installment, the board may provide 

(1) That the first installment with interest is due on the date when 
property taxes are due, and one installment with interest is due on the 
same date in each successive year until the assessment is paid in full, 
or 
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(2) That the first installment with interest is due 60 days after the date 
that the assessment roll is confirmed, and one installment with 
interest is due on that same day in each successive year until the 
assessment is paid in full. (1968, c. 985, s. 1; 1965, c. 714; 1973, c. 822, 
Sj) 


Local Modification. — Brunswick: 1987 
(Reg. Sess., 1988), c. 984. 


§ 153A-200. Enforcement of assessments; interest; foreclo- 
sure; limitations. 


(a) Any portion of an assessment that is not paid within 30 days after the 
day that notice of confirmation of the assessment roll is published shall, until 
paid, bear interest at a rate to be fixed in the assessment resolution. The 
maximum rate at which interest may be set is eight percent (8%) per annum. 

(b) If an installment of an assessment is not paid on or before the due date, 
all of the installments remaining unpaid immediately become due, unless the 
board of commissioners waives acceleration. The board may waive acceleration 
and permit the property owner to pay all installments in arrears together with 
interest due thereon and the cost to the county of attempting to obtain 
payment. If this is done, any remaining installments shall be reinstated so that 
they fall due as if there had been no default. The board may waive acceleration 
and reinstate further installments at any time before foreclosure proceedings 
have been instituted. 

(c) A county may foreclose assessment liens under any procedure provided 
by law for the foreclosure of property tax liens, except that (i) lien sales and 
lien sale certificates are not required and (ii) foreclosure may be begun at any 
time after 30 days after the due date. The county is not entitled to a deficiency 
judgment in an action to foreclose an assessment lien. The lien of special 
assessments is inferior to all prior and subsequent liens for State, local, and 
federal taxes, and superior to all other liens. 

(d) No county may maintain an action or proceeding to foreclose any special 
assessment lien unless the action or proceeding is begun within 10 years from 
the date that the assessment or the earliest installment thereof included in the 
action or proceeding became due. Acceleration of installments under subsec- 
tion (b) of this section does not have the effect of shortening the time within 
which foreclosure may be begun; in that event the statute of limitations 
continues to run as to each installment as if acceleration had not occurred. 
(1963 CGD RS miceLUG 3 aO uh LA Oo. CLsee voir.) 


Local Modification. — Rockingham: 1985 
(Reg. Sess., 1986), c. 817. 


CASE NOTES 


Foreclosure of Assessment Liens. — Pur- 
suant to § 153A-190, when all or any portion of 
a public enterprise is to be financed by assess- 
ments, the county commissioners are required 
to adopt a preliminary assessment resolution, 
which must contain information about the pro- 
posed project, a statement as to the percentage 
of the cost of the project that will be assessed, 
and an order setting a date for public hearing. 
The preliminary assessment resolution must be 
sent by first-class mail to each property owner 


in the project at least ten days prior to the 
public hearing. In return, the county receives a 
specific lien; the delinquency of the assessed 
obligation authorizes a foreclosure of property 
without any exemptions allowed or the pay- 
ment of prior recorded liens except local, state, 
and federal taxes. McNeill v. Harnett County, 
327 N.C. 552, 398 S.E.2d 475 (1990). 

Special Assessment Proceeding. — 
Forced sale of land under a general lien is 
subjected to exemptions and prior recorded 
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hens. It is, therefore, the special assessment 
proceeding itself which creates the lien for the 
assessment. If the county commissioners elect 
not to pursue the procedure which would estab- 
lish the len, then the special proceeding is not 
necessary. McNeill v. Harnett County, 327 N.C. 
552, 398 S.E.2d 475 (1990). 

County’s Election of Procedural Re- 
quirements Determines Remedies and 
Owners’ Protections. — If no special assess- 
ment liens under this section exist on the 
property, the process invoked and completed, 
rather than the words used, is of paramount 


ART. 9. SPECIAL ASSESSMENTS 


§153A-202 


importance. If the requirements of this Article 
are met, the County then has certain remedies 
otherwise not available to it. However, if the 
County does not elect to acquire these statutory 
benefits by following the procedural require- 
ments which would culminate in a lien on the 
property, the plaintiffs do not receive the stat- 
utory protections of notice and a hearing as set 
out in § 153A-191. McNeill v. Harnett County, 
327 N.C. 552, 398 S.E.2d 475 (1990). 

Cited in McNeill v. Harnett County, 97 N.C. 
App. 41, 387 S.E.2d 206 (1990). 


§ 153A-201. Authority to hold assessments in abeyance. 


The assessment resolution may provide that assessments made pursuant to 
this Article shall be held in abeyance without interest for any benefited 
property assessed. Water or sewer assessments may be held in abeyance until 
improvements on the assessed property are connected to the water or sewer 
system for which the assessment was made, or until a date certain not more 
than 10 years from the date of confirmation of the assessment roll, whichever 
event occurs first. Beach erosion control or flood and hurricane protection 
assessments may be held in abeyance for not more than 10 years from the date 
of confirmation of the assessment roll. When the period of abeyance ends, the 
assessment is payable in accordance with the terms set out in the assessment 
resolution. 

If assessments are to be held in abeyance, the assessment resolution shall 
classify the property assessed according to general land use, location with 
respect to the water or sewer system (for water or sewer assessments), or other 
relevant factors. The resolution shall also provide that the period of abeyance 
shall be the same for all assessed property in the same class. 

Statutes of limitations are suspended during the time that any assessment 
is held in abeyance without interest. (1968, c. 985, s. 1; 1965, c. 714; 1973, c. 
pays A aad De 


§ 153A-202. Assessments on property held by tenancy for 
life or years; contribution. 


(a) Assessments upon real property in the possession or enjoyment of a 
tenant for life or a tenant for a term of years shall be paid pro rata by the 
tenant and the remaindermen after the life estate or by the tenant and the 
owner in fee after the expiration of the tenancy for years according to their 
respective interests in the land as calculated pursuant to G.S. 37-13. 

(b) If a person having an interest in land held by tenancy for life or years 
pays more than his pro rata share of an assessment against the property, he 
may maintain an action in the nature of a suit for contribution against any 
delinquent party to recover from that party his pro rata share of the 
assessment, with interest thereon from the date of the payment; and in 
addition, he is subrogated to the right of the county to a lien on the property for 
the delinquent party’s share of the assessment. (1963, c. 985, c. 1; 1965, c. 714; 
$9(5,'C. O22, 8, 2.) 


Editor’s Note. — Section 37-13, referred to 
in this section, was repealed by Session Laws 
1973, c. 729, s. 3. See now § 37-36. 
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§ 153A-203. Lien in favor of a cotenant or joint owner 
paying special assessments. 


Any one of several tenants in common or joint tenants (other than copart- 
ners) may pay the whole or any part of a special assessment made against 
property held in common or jointly. Any amount so paid that exceeds his share 
of the assessment and that was not paid through agreement with or on behalf 
of the other joint owners is a lien in his favor upon the shares of the other joint 
owners. This lien may be enforced in a proceeding for actual partition, a 
proceeding for partition and sale, or by any other appropriate judicial proceed- 
ing. This lien is not effective against an innocent purchaser for value until 
notice of the lien is filed in the office of the clerk of superior court in the county 
in which the land lies and indexed and docketed in the same manner as other 
liens required by law to be filed in that clerk’s office. (1963, c. 985, s. 1; 1965, 
Ee TALE Weald HS WR i Oe PW. IL) 


§ 153A-204. Apportionment of assessments. 


If a special assessment has been made against property that has been or is 
about to be subdivided, the board of commissioners may, with the consent of 
the owner of the property, (i) apportion the assessment among the lots or tracts 
within the subdivision, or (ii) release certain lots or tracts from the assessment 
if, in the board’s opinion, the released lots or tracts are not benefited by the 
project, or iii) both. Upon an apportionment each of the lots or tracts in the 
subdivision is released from the lien of the original assessment, and the portion 
of the original assessment assessed against each lot or tract has, as to that lot 
or tract, the same force as the original assessment. At the time the board 
makes an apportionment under this section, the clerk shall enter on the 
minutes of the board the date, hour, and minute of apportionment and a 
statement to the effect that the apportionment is made with the consent of the 
owners of the property affected, which entry is conclusive in the absence of 
fraud. The apportionment is effective at the time shown in the minute book. 
Apportionments may include past due installments with interest, as well as 
installments not then due; and any installment not then due shall fall due at 
the same date as it would have under the original assessment. (1968, c. 985, s. 
1°1965%C: T1419 force. o22,s: 1.) 


§ 153A-204.1. Maintenance assessments. 


(a) In order to pay for the costs of maintaining and operating a project, the 
board of commissioners may annually or at less frequent intervals levy 
maintenance and operating assessments for any project purpose set forth in 
G.S. 153A-185(3) on the same basis as the original assessment. The amount of 
these assessments shall be determined by the board of commissioners on the 
basis of the board’s estimate of the cost of maintaining and operating a project 
during the ensuing budget period, and the board’s decision as to the amount of 
the assessment is conclusive. In determining the total cost to be included in the 
assessment the board may include estimated costs of maintaining and oper- 
ating the project, of necessary legal services, of interest payments, of rights- 
of-way, and of publishing and mailing notices and resolutions. References to 
“total costs” in provisions of this Article that apply to maintenance and 
operating assessments shall be construed to mean “total estimated costs.” 
Within the meaning of this section a “budget period” may be one year or such 
other budget period as the board determines. 

(b) All of the provisions of this Article shall apply to maintenance and 
operating assessments, except for G.S. 153A-190 through G.S. 153A-198. 
L983 fen32,, s:s4:.) 
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§ 153A-205. Improvements to subdivision and residential 
streets. 


(a) A county may finance the local share of the cost of improvements made 
under the supervision of the Department of Transportation to subdivision and 
residential streets that are a part of the State maintained system located in the 
county and outside of a city and shall levy and collect pursuant to the 
procedures of Article 9 of Chapter 153A of the General Statutes special 
assessments against benefited property to recoup that portion of the costs 
financed by the county. The local share is that share required by policies of the 
Secondary Roads Council, and may be paid by the county from funds not 
otherwise limited as to use by law. Land owned, leased, or controlled by a 
railroad company is exempt from such assessments to the same extent that it 
would be exempt from street assessments of a city under G.S. 160A-222. No 
project may be commenced under this section unless it has been approved by 
the Department of Transportation. 

(b) A county may finance the local share of the cost of improvements made 
under the supervision of the Department of Transportation to subdivision and 
residential streets located in the county and outside of a city in order to bring 
those streets up to the standards of the Secondary Roads Council so that they 
may become a part of the State-maintained system and shall levy and collect 
pursuant to the procedures of Article 9 of Chapter 153A of the General Statutes 
special assessments against benefited property to recoup that portion of the 
costs financed by the county. The local share is that share required by policies 
of the Secondary Roads Council, and may be paid by the county from funds not 
otherwise limited as to use by law. Land owned, leased, or controlled by a 
railroad company is exempt from such assessments to the same extent that it 
would be exempt from street assessments of a city under G.S. 160A-222. No 
project may be commenced under this section unless it has been approved by 
the Department of Transportation. 

(c) Before a county may finance all or a portion of the cost of improvements 
to a subdivision or residential street, it must receive a petition for the 
improvements signed by at least seventy-five percent (75%) of the owners of 
property to be assessed, who must represent at least seventy-five percent (75%) 
of all the lineal feet of frontage of the lands abutting on the street or portion 
thereof to be improved. The petition shall state that portion of the cost of the 
improvement to be assessed, which shall be the local share required by policies 
of the Secondary Roads Council. A county may treat as a unit and consider as 
one street two or more connecting State-maintained subdivision or residential 
streets in a petition filed under this subsection calling for the improvement of 
subdivision or residential streets subject to property owner sharing in the cost 
of improvement under policies of the Department of Transportation. 

Property owned by the United States shall not be included in determining 
the lineal feet of frontage on the improvement, nor shall the United States be 
included in determining the number of owners of property abutting the 
improvement. Property owned by the State of North Carolina shall be included 
in determining frontage and the number of owners only if the State has 
consented to assessment as provided in G.S. 153A-189. Property owned, 
leased, or controlled by railroad companies shall be included in determining 
frontage and the number of owners to the extent the property is subject to 
assessment under G.S. 160A-222. Property owned, leased, or controlled by 
railroad companies that is not subject to assessment shall not be included in 
determining frontage or the number of owners. 

No right of action or defense asserting the invalidity of street assessments on 
grounds that the county did not comply with this subsection in securing a valid 
petition may be asserted except in an action or proceeding begun within 90 
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days after the day of publication of the notice of adoption of the preliminary 
assessment resolution. 

(d) This section is intended to provide a means of assisting in financing 
improvements to subdivision and residential streets that are on the State 
highway system or that will, as a result of the improvements, become a part of 
the system. By financing improvements under this section, a county does not 
thereby acquire or assume any responsibility for the street or streets involved, 
and a county has no liability arising from the construction of such an 
improvement or the maintenance of such a street. Nothing in this section shall 
be construed to alter the conditions and procedures under which State system 
streets or other public streets are transferred to municipal street systems 
pursuant to G.S. 136-66.1 and 136-66.2 upon annexation by, or incorporation 
of, a municipality. (1975, c. 487, s. 2; c. 716, s. 7; 1981, c. 768.) 


Local Modification. — Hyde: 1991 (Reg. county for emergency medical services for pris- 
Sess., 1992), c. 824. oners working pursuant to § 162-58, see§ 162- 
Cross References. — As to liability of 61. 


§ 153A-206. Street light assessments. 


(a) Authorization. A county may annually levy special assessments against 
benefited property in a residential subdivision within the county and not 
within a city for the costs of providing street lights and street lighting 
pursuant to the procedures provided in this Article. The provisions of this 
Article, other than G.S. 153A-186, G.S. 153A-187 and G.S. 153A-190 through 
G.S. 153A-193, apply to street light assessments under this section. 

(b) Basis of Assessment. The estimated costs of providing street lights and 
street lighting shall be apportioned among all benefited property on the basis 
of the number of lots served, or subject to being served, by the street lights, at 
an equal rate per lot. 

(c) Amount of Assessment. The county shall determine the amount of the 
assessments on the basis of an estimate of the cost of constructing or operating 
the street lights during the ensuing year, and the board of commissioners’ 
determination of the amount of the assessment is conclusive. In determining 
the total cost to be included in the assessment, the board may also include 
estimated costs of necessary legal services, projected utility rate increases, and 
the costs to the county of administering and collecting the assessment. 

(d) Procedure. The county may approve the levy of street light assessments 
under this section upon petition of at least two-thirds of the owners of the lots 
within the subdivision. The request or petition shall include an estimate from 
the appropriate utility of the charge for providing street lights and street 
lighting within the subdivision for one year. Upon approval of the petition, the 
petitioning owner or owners shall pay to the tax collector the total estimated 
assessment amount for the ensuing year as determined by the county. This 
payment shall be set aside by the county tax office in escrow as security for 
payment of the assessments. 

(e) Collection and Administration. The county shall levy the street light 
assessments on an annual basis and shall pay the costs of providing street 
lights and street lighting to the appropriate utility on a periodic basis. The 
assessment amount shall be adjusted on an annual basis in order to maintain 
in the escrow account an amount equal to the estimated cost of providing street 
lighting plus related expenses for the ensuing year. (1989 (Reg. Sess., 1990), c. 
923.8. 123) 
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§§ 153A-207 through 153A-210: Reserved for future codification pur- 


poses. 


ARTICLE 10. 


Law Enforcement and Confinement Facilities. 
Part 1. Law Enforcement. 


§ 153A-211. Training and development programs for law 
enforcement. 


A county may plan and execute training and development programs for 
law-enforcement agencies, and for that purpose may: 

(1) Contract with other counties, cities, and the State and federal govern- 
ments and their agencies; 

(2) Accept, receive, and disburse funds, grants, and services; 

(3) Pursuant to the procedures and provisions of Chapter 160A, Article 20, 
Part 1, create joint agencies to act for and on behalf of the participat- 
ing counties and cities; 

(4) Apply for, receive, administer, and expend federal grant funds; 

(5) Appropriate funds not otherwise limited as to use by law. (1969, c. 
Pes Os 3,.C. O22; °S, 1.) 


Local Modification. — Onslow: 1985 (Reg. 
Sess., 1986), c. 895. 


§ 153A-212. Cooperation in law-enforcement matters. 


A county may cooperate with the State and other local governments in 
law-enforcement matters, as permitted by G.S. 160A-283 (joint auxiliary 
police), by G.S. 160A-288 (emergency aid), G.S. 160A-288.1 (assistance by 
State law-enforcement officers), and by Chapter 160A, Article 20, Part 1. (1973, 
CP B22) 8/9 11979..c; 639, 5. 2.) 


§ 153A-212.1. Resources to protect the public. 


Subject to the requirements of G.S. 7A-41, 7A-44.1, 7A-64, 7A-102, 7A-138, 
and 7A-498.7, a county may appropriate funds under contract with the State 
for the provision of services for the speedy disposition of cases involving drug 
offenses, domestic violence, or other offenses involving threats to public safety. 
Nothing in this section shall be construed to obligate the General Assembly to 
make any appropriation to implement the provisions of this section. Further, 
nothing in this section shall be construed to obligate the Administrative Office 
of the Courts or the Office of Indigent Defense Services to maintain positions 
or services initially provided for under this section. (1999-237, s. 17.17(b); 
2000-67, s. 15.4(e); 2001-424, s. 22.11(e).) 


Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as “The 
Current Operations and Capital Improvements 
Appropriations Act of 2000’.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2001-424, s. 1.2, provides: 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 
Session Laws 
severability clause. 
Effect of Amendments. — Session Laws 
2000-67, s. 15.4.(e), effective July 1, 2000, sub- 


2001-424, s. 36.5 18 a 
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467” in the first sentence and inserted “or the 
Office of Indigent Defense Services” in the last 
sentence. 


stituted “G.S. 7A-41, 7A-44.1, 7A-64, 7A-102, 
7A-133, and 7A-467” for “G.S. 7A-64.” 

Session Laws 2001-424, s. 22.11(e), effective 
July 1, 2001, substituted “7A-498.7” for “7A- 


§§ 153A-213 through 153A-215: Reserved for future codification pur- 


poses. 


Part 2. Local Confinement Facilities. 


§ 153A-216. Legislative policy. 


The policy of the General Assembly with respect to local confinement 
facilities is: 

(1) Local confinement facilities should provide secure custody of persons 
confined therein in order to protect the community and should be 
operated so as to protect the health and welfare of prisoners and 
provide for their humane treatment. 

(2) Minimum statewide standards should be provided to guide and assist 
local governments in planning, constructing, and maintaining con- 
finement facilities and in developing programs that provide for 
humane treatment of prisoners and contribute to the rehabilitation of 
offenders. 

(3) The State should provide services to local governments to help 
improve the quality of administration and local confinement facilities. 
These services should include inspection, consultation, technical 
assistance, and other appropriate services. 

(4) Adequate qualifications and training of the personnel of local confine- 
ment facilities are essential to improving the quality of these facili- 
ties. The State shall establish entry level employment standards for 
jailers and supervisory and administrative personnel of local confine- 
ment facilities to include training as a condition of employment in a 
local confinement facility pursuant to the provisions of Chapter 17C 
and Chapter 17E and the rules promulgated thereunder. (1967, c. 581, 
S. 2AOTAecto22) sie T985"C, 745, 6-4.) 


Legal Periodicals. — For note as to sher- 


iff’s liability for prisoner suicide, in light of 


Helmly v. Bebber, 77 N.C. App. 275, 335 S.E.2d 
182 (1985), see 64 N.C.L. Rev. 1520 (1986). 


CASE NOTES 


The enforcement of minimum standards 
at local jails is a discretionary duty. Reid v. 
Johnston County, 688 F. Supp. 200 (E.D.N.C. 
1988), aff'd sub nom. Reid v. Kayye, 878 F.2d 
1430 (4th Cir.), 885 F.2d 129 (4th Cir. 1989). 

State Officials Held Not Vicariously Lia- 
ble for Conditions at County Jail. — In an 
action by inmates of a county jail against state 
officials of the Department of Human Re- 
sources alleging the existence of unconstitu- 
tional conditions at the jail, the state officials 


could not be held vicariously liable under 42 
U.S.C.A. § 1983, where plaintiffs did not dem- 
onstrate that actions taken by the officials 
under color of state law in any way caused 
constitutionally deficient conditions at the 
county jail. Reid v. Johnston County, 688 F. 
Supp. 200 (E.D.N.C. 1988), aff’d sub nom. Reid 
v. Kayye, 878 F.2d 1430 (4th Cir.), 885 F.2d 129 
(4th Cir. 1989). 

Stated in Knight v. Vernon, 23 F. Supp. 2d 
634 (M.D.N.C. 1998). 
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§153A-218 


Unless otherwise clearly required by the context, the words and phrases 
defined in this section have the meanings indicated when used in this Part: 

(1) “Commission” means the Social Services Commission. 

(2) “Secretary” means the Secretary of Health and Human Services. 

(3) “Department” means the Department of Health and Human Services. 

(4) “Governing body” means the governing body of a county or city or the 
policy-making body for a district or regional confinement facility. 

(5) “Local confinement facility” includes a county or city jail, a local 
lockup, a regional or district jail, a juvenile detention facility, a 
detention facility for adults operated by a local government, and any 
other facility operated by a local government for confinement of 
persons awaiting trial or serving sentences except that it shall not 
include a county satellite jail/work release unit governed by Part 3 of 


Article 10 of Chapter 153A. 
(6) 


in a confinement facility. 


“Prisoner” includes any person, adult or juvenile, confined or detained 


(7) “Unit,” “unit of local government,” or “local government” means a 
POaOLy OF CILVA LOO dC. 8; Lod. COOL) Sods todo, Cea Ore LoD, 
fem dil 191. ©, 201, 8. 2, 1991-440, 8. LTA 118) "1998-202 Ss. 


A(cc).) 


OPINIONS OF ATTORNEY GENERAL 


“Local Confinement Facility” Definition 
Applicable to § 15A-1352(a). — Although by 
its terms, the definition of “local confinement 
facility” in subsection (5) applies only to Chap- 
ter 153A, Article 10, Pt. 1, as this definition is 
the only definition of “local confinement facili- 
ty” appearing in the General Statutes, it may 


be assumed that this was the meaning in- 
tended by the General Assembly when it 
adopted § 15A-1352(a). See Opinion of Attor- 
ney General to Mr. Bruce Colvin, Assistant 
County Attorney, Forsyth County, 55 N.C.A.G. 
21,(1985). 


§ 153A-218. County confinement facilities. 


A county may establish, acquire, erect, repair, maintain, and operate local 
confinement facilities and may for these purposes appropriate funds not 
otherwise limited as to use by law. Ajuvenile detention facility may be located 
in the same facility as a county jail provided that the juvenile detention facility 
meets the requirements of this Article and G.S. 147-33.40. (1868, c. 20, s. 8; 
Coder iste uaiRev.s 6.) 1318711915;.c2 140;.C.S.4.84 129751978, 00s 822,854; 


1998-202, s. 4(dd).) 


Editor’s Note. — The section of Chapter 147 
referred to above was repealed by Session Laws 
2000-137, s. 1(a). As to juvenile facilities, see 
now § 143B-525 et seq. 


Legal Periodicals. — For note, “North 
Carolina County Jail Inmates’ Right of Access 
to Courts,” see 66 N.C.L. Rev. 583 (1988). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Requirements for Persons Confined in 
Prison. — The least that is required is that 
persons confined in any public prison shall 
have a clean place, comfortable bedding, whole- 


some food and drink, and necessary atten- 
dance. Lewis v. City of Raleigh, 77 N.C. 229 
(1877). 

County and Board of Commissioners 
were liable under 42 U.S.C. § 1983 for past 
and continuing deprivations of constitu- 
tional rights of county prisoners and were 
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subject to equitable remedies against them. 
Parnell v. Waldrep, 538 F. Supp. 1203 
(W.D.N.C. 1982). 

County Responsible for Its Own Con- 
finement Facilities. — This section makes 
clear that the primary responsibility for county 
confinement facilities rests upon the county 
itself. Reid v. Johnston County, 688 F. Supp. 
200 (E.D.N.C. 1988), aff'd sub nom. Reid v. 
Kayye, 878 F.2d 1430 (4th Cir.), 885 F.2d 129 
(4th Cir. 1989). 

For case holding that an action could 
not be maintained against a county for 
damages sustained by a person while im- 
prisoned in the county jail by reason of the 
failure of the commissioners to provide ade- 
quate means for his health and protection, see 
Manuel v. Board of Comm’rs of Cumberland 
County, 98 N.C. 9, 3 S.E. 829 (1887). 

State Officials Held Not Liable for Con- 
ditions of a County Jail. — In an action by 
inmates of a county jail against state officials of 
the Department of Human Resources alleging 
the existence of unconstitutional conditions at 
the jail, the state officials could not be held 
vicariously liable under 42 U.S.C.A. § 1983, 
where plaintiffs did not demonstrate that ac- 
tions taken by the officials under color of state 
law in any way caused constitutionally defi- 
cient conditions at the county jail. Reid v. 
Johnston County, 688 F. Supp. 200 (E.D.N.C. 


CH. 153A. COUNTIES 
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1988), aff'd sub nom. Reid v. Kayye, 878 F.2d 
1430 (4th Cir.), 885 F.2d 129 (4th Cir. 1989). 

Liability for Failure to Make Regula- 
tions for Safety of Prisoners. — The duty to 
make proper rules and regulations imposes a 
discretionary duty on the board of commission- 
ers exercisable only in its corporate capacity, 
and the commissioners are not liable as indi- 
viduals for failure to make regulations for the 
safety of prisoners unless they corruptly or with 
malice fail to make proper rules and regula- 
tions. Moye v. McLawhorn, 208 N.C. 812, 182 
S.E. 493 (1935). 

Liability for Nuisance in Erection and 
Maintenance of Jail. — A county is not liable 
for a nuisance to a citizen in the erection of a 
jail in the immediate vicinity of his residence, 
nor for suffering it to become so filthy and 
disorderly as to be a nuisance to him and his 
family. The doctrine is that while such corpo- 
rate agencies must provide the means and 
employ the men to perform such duties, they 
are not personally and by their own labor to 
perform such menial services; the default to 
make them liable must be in neglecting to 
exercise their authority in the use of labor and 
money for that purpose, and so it must be 
charged to make a cause of action against them. 
Threadgill v. Board of Comm’rs, 99 N.C. 352, 6 
S.E. 189 (1888). 


§ 153A-219. District confinement facilities. 


(a) Two or more units of local government may enter into and carry out an 


agreement to establish, finance, and operate a district confinement facility. The 
units may construct such a facility or may designate an existing facility as a 
district confinement facility. In addition, two or more units of local government 
may enter into and carry out agreements under which one unit may use the 
local confinement facility owned and operated by another. In exercising the 
powers granted by this section, the units shall proceed according to the 
procedures and provisions of Chapter 160A, Article 20, Part 1. 

(b) If a district confinement facility is established, the units involved shall 
provide for a jail administrator for the facility. The administrator need not be 
the sheriff or any other official of a participating unit. The administrator and 
the other custodial personnel of a district confinement facility have the 
authority of law-enforcement officers for the purposes of receiving, maintain- 
ing custody of, and transporting prisoners. 

(c) Ifa district confinement facility is established, or if one unit contracts to 
use the local confinement facility of another, the law-enforcement officers of the 
contracting units and the custodial personnel of the facility may transport 
prisoners to and from the facility. 

(d) The Department shall provide technical and other assistance to units 
wishing to exercise any of the powers granted by this section. (1933, c. 201; 
1967, ¢:: 5819's22::1.969).c7 74321971, c. 341,881) 19738,-c. 822° 3.51) 


Local Modification. — Camden, 
Pasquotank and Perquimans: 1991, c. 371; 


Albemarle District Jail in Elizabeth City: 1991, 
rents Wg 
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§ 153A-220. Jail and detention services. 


The Commission has policy responsibility for providing and coordinating 
State services to local government with respect to local confinement facilities. 
The Department shall: 

(1) Consult with and provide technical assistance to units of local govern- 
ment with respect to local confinement facilities. 

(2) Develop minimum standards for the construction and operation of 

| local confinement facilities. 

(3) Visit and inspect local confinement facilities; advise the sheriff, jailer, 
governing board, and other appropriate officials as to deficiencies and 
recommend improvements; and submit written reports on the inspec- 
tions to appropriate local officials. 

(4) Review and approve plans for the construction and major modification 
of local confinement facilities. 

(5) Repealed by Session Laws 1983, c. 745, s. 5. 

(6) Perform any other duties that may be necessary to carry out the 
State’s responsibilities concerning local confinement facilities. (1967, 
Beoet ee. 2, 1 1o, 0. 4/628. loonc, $22,'s. 1;' 1983, c: 745/825) 


_ Cross References. — As to juvenile deten- 
tion services, see § 134A-36 et seq. 


§ 153A-221. Minimum standards. 


(a) The Secretary shall develop and publish minimum standards for the 
operation of local confinement facilities and may from time to time develop and 
publish amendments to the standards. The standards shall be developed with 
a view to providing secure custody of prisoners and to protecting their health 
and welfare and providing for their humane treatment. The standards shall 
provide for: 

(1) Secure and safe physical facilities; 

(2) Jail design; 

(3) Adequacy of space per prisoner; 

(4) Heat, light, and ventilation; 

(5) Supervision of prisoners; 

(6) Personal hygiene and comfort of prisoners; 

(7) Medical care for prisoners, including mental health, mental retarda- 

tion, and substance abuse services; 

(8) Sanitation; 

(9) Food allowances, food preparation, and food handling; 

(10) Any other provisions that may be necessary for the safekeeping, 
privacy, care, protection, and welfare of prisoners. 

_(b) In developing the standards and any amendments thereto, the Secretary 
shall consult with organizations representing local government and local law 
enforcement, including the North Carolina Association of County Commission- 
ers, the North Carolina League of Municipalities, the North Carolina Sheriffs’ 
Association, and the North Carolina Police Executives’ Association. The 
Secretary shall also consult with interested State departments and agencies, 
including the Department of Correction, the Department of Health and 
Human Services, the Department of Insurance, and the North Carolina 
Criminal Justice Education and Training Standards Commission, and the 
North Carolina Sheriffs’ Education and Training Standards Commission. 

(c) Before the standards or any amendments thereto may become effective, 
they must be approved by the Commission and the Governor. Upon becoming 
effective, they have the force and effect of law. (1967, c. 581, s. 2; 1973, c. 476, 
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ss. 128, 1383, 138; c. 822, s. 1; 1983, c. 6408 s. 6; c. 768, s. 20; 1991, c. 237, s. 1; 


1997- 443, S. 1A. 118(a). ) 


Cross References. — As to detention of 
juveniles in holdover facilities meeting the min- 
imum standards of this section where no juve- 
nile detention home is available, see now 
8§ 7B-505, 7B-1905. 

Editor’s Note. — Session Laws 1999-237, s. 
18.11 provides that the Department of Correc- 
tions shall consult with State and local govern- 
ment officials and may consult with private 


for-profit or nonprofit firms regarding the 
transfer, lease, or conversion to other use of 
prison facilities closed or consolidated under 
the Government Performance Audit Commit- 
tee. 

Legal Periodicals. — For note, “North 
Carolina County Jail Inmates’ Right of Access 
to Courts,” see 66 N.C.L. Rev. 583 (1988). ~ 


CASE NOTES 


Applied in State ex rel. Williams v. Adams, 
288 N.C. 501, 219 S.E.2d 198 (1975). 
Cited in Reid v. Johnston County, 688 F. 


v. Kayye, 878 F.2d 1430 (4th Cir.), 885 F.2d 129 
(4th Cir. 1989); Reid v. Kayye, 885 F.2d 129 (4th 
Cir. 1989). 


Supp. 200 (E.D.N.C. 1988), aff’d sub nom. Reid 


§ 153A-221.1. Standards and inspections. 


The legal responsibility of the Secretary of Health and Human Services and 
the Social Services Commission for State services to county juvenile detention 
homes under this Article is hereby confirmed and shall include the following: 
development of State standards under the prescribed procedures; inspection; 
consultation; technical assistance; and training. 

The Secretary of Health and Human Services shall also develop standards 
under which a local jail may be approved as a holdover facility for not more 
than five calendar days pending placement in a juvenile detention home which 
meets State standards, providing the local jail is so arranged that any child 
placed in the holdover facility cannot converse with, see, or be seen by the adult 
population of the jail while in the holdover facility. The personnel responsible 
for the administration of a jail with an approved holdover facility shall provide 
close supervision of any child placed in the holdover facility for the protection 
of the child. (1973, c. 1230, s. 2; c. 1262, s. 10; 1975, c. 426, s. 2; 1983, c. 768, 
ae ee oiiiee s. 11A.118(a); 1998-202, s. 13(nn); 1999-423, s. 12; 2000-137, s. 
A(hh). 


Juvenile Justice to develop standards for 
county detention homes and regional detention 
homes. 


Effect of Amendments. — Session Laws 
2000-137, s. 4(hh), effective July 20, 2000, de- 
leted the former second paragraph, pertaining 
to the duty of the Director of the Office of 


§ 153A-222. Inspections of local confinement facilities. 


Department personnel shall visit and inspect each local confinement facility 
at least semiannually. The purpose of the inspections is to investigate the 
conditions of confinement, the treatment of prisoners, the maintenance of 
entry level employment standards for jailers and supervisory and administra- 
tive personnel of local confinement facilities as provided for in G.S. 153A- 
216(4), and to determine whether the facilities meet the minimum standards 
published pursuant to G.S. 153A-221. The inspector shall make a written 
report of each inspection and submit it within 30 days after the day the 
inspection is completed to the governing body and other local officials respon- 
sible for the facility. The report shall specify each way in which the facility does 
not meet the minimum standards. The governing body shall consider the 
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report at its first regular meeting after receipt of the report and shall promptly 
initiate any action necessary to bring the facility into conformity with the 
standards. Notwithstanding the provisions of G.S. 8-53 or any other provision 
of law relating to the confidentiality of communications between physician and 
patient, the representatives of the Department of Health and Human Services 
who make these inspections may review any writing or other record in any 
recording medium which pertains to the admission, discharge, medication, 
treatment, medical condition, or history of persons who are or have been 
inmates of the facility being inspected. Physicians, psychologists, psychia- 
trists, nurses, and anyone else involved in giving treatment at or through a 
facility who may be interviewed by representatives of the Department may 
disclose to these representatives information related to an inquiry, notwith- 
standing the existence of the physician-patient privilege in G.S. 8-53 or any 
other rule of law; provided the patient, resident or client has not made written 
objection to such disclosure. The facility, its employees, and any person 
interviewed during these inspections shall be immune from liability for 
damages resulting from the disclosure of any information to the Department. 
Any confidential or privileged information received from review of records or 
interviews shall be kept confidential by the Department and not disclosed 
without written authorization of the inmate or legal representative, or unless 
disclosure is ordered by a court of competent jurisdiction. The Department 
shall institute appropriate policies and procedures to ensure that this infor- 
mation shall not be disclosed without authorization or court order. The 
Department shall not disclose the name of anyone who has furnished infor- 
mation concerning a facility without the consent of that person. Neither the 
names of persons furnishing information nor any confidential or privileged 
information obtained from records or interviews shall be considered “public 
records” within the meaning of G.S. 132-1. Prior to releasing any information 
or allowing any inspections referred to in this section the patient, resident or 
client must be advised in writing that he has the right to object in writing to 
such release of information or review of his records and that by an objection in 
writing he may prohibit the inspection or release of his records. (1947, c. 915; 
1967, c. 581, s. 2; 1973, c. 822, s. 1; 1981, c. 586, s. 6; 1983, c. 745, s. 7; 1997-443, 
s. 11A.118(a).) 


Cross References. — As to detention of section where no juvenile detention home is 
juveniles in holdover facilities inspected pursu- available, see now §§ 7B-505, 7B-1905. 
ant to §§ 131D-11 through 131D-13 and this 


CASE NOTES 


Cited in Reid v. Johnston County, 688 F. (4th Cir. 1989); Reid v. Kayye, 885 F.2d 129 (4th 
Supp. 200 (E.D.N.C. 1988), aff'd sub nom. Reid Cir. 1989). 
v. Kayye, 878 F.2d 1430 (4th Cir.), 885 F.2d 129 


OPINIONS OF ATTORNEY GENERAL 


Posting of Sign Concerning Right to Ob- eral to Mr. 1.0. Wilkerson, Jr., Director, 
ject to Release of Information Is Insuffi- Division of Facility Services, 51 N.C.A.G. 17 
cient Notice. — See opinion of Attorney Gen- (1981). 


§ 153A-223. Enforcement of minimum standards. 


If an inspection conducted pursuant to G.S. 153A-222 discloses that the 
jailers and supervisory and administrative personnel of a local confinement 
facility do not meet the entry level employment standards established pursu- 
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ant to Chapter 17C or Chapter 17E or that a local confinement facility does not 
meet the minimum standards published pursuant to G.S. 153A-221 and, in 
addition, if the Secretary determines that conditions in the facility jeopardize 
the safe custody, safety, health, or welfare of persons confined in the facility, the 
Secretary may order corrective action or close the facility, as provided in this 
section: 

(1) The Secretary shall give notice of his determination to the governing 
body and each other local official responsible for the facility. The 
Secretary shall also send a copy of this notice, along with a copy of the 
inspector’s report, to the senior resident superior court judge of the 
superior court district or set of districts as defined in G.S. 7A-41.1 in 
which the facility is located. Upon receipt of the Secretary’s notice, the 
governing body shall call a public hearing to consider the report. The 
hearing shall be held within 20 days after the day the Secretary’s 
notice is received. The inspector shall appear at this hearing to advise 
and consult with the governing body concerning any corrective action 
necessary to bring the facility into conformity with the standards. _ 

(2) The governing body shall, within 30 days after the day the Secretary’s 
notice is received, request a contested case hearing, initiate appropri- 
ate corrective action or close the facility. The corrective action must be 
completed within a reasonable time. 

(3) Acontested case hearing, if requested, shall be conducted pursuant to 
G.S. 150B, Article 3. The issues shall be: (i) whether the facility meets 
the minimum standards; (11) whether the conditions in the facility 
jeopardize the safe custody, safety, health, or welfare of persons 
confined therein; and (ili) the appropriate corrective action to be taken 
and a reasonable time to complete that action. 

(4) If the governing body does not, within 30 days after the day the 
Secretary’s notice is received, or within 30 days after service of the 
final agency decision if a contested case hearing is held, either initiate 
corrective action or close the facility, or does not complete the action 
within a reasonable time, the Secretary may order that the facility be 
closed. 

(5) The governing body may appeal an order of the Secretary to the senior 
resident superior court judge. The governing body shall initiate the 
appeal by giving by registered mail to the judge and to the Secretary 
notice of its intention to appeal. The notice must be given within 15 
days after the day the Secretary’s order is received. If notice is not 
given within the 15-day period, the right to appeal is terminated. 

(6) The senior resident superior court judge shall hear the appeal. He 
shall cause notice of the date, time, and place of the hearing to be 
given to each interested party, including the Secretary, the governing 
body, and each other local official involved. The Secretary, if a 
contested case hearing has been held, shall file the official record, as 
defined in G.S. 150B-37, with the senior resident superior court judge 
and shall serve a copy on each person who has been given notice of the 
hearing. The judge shall conduct the hearing without a jury. He shall 
consider the official record, if any, and may accept evidence from the 
Secretary, the governing body, and each other local official which he 
finds appropriate. The issue before the court shall be whether the 
facility continues to jeopardize the safe custody, safety, health, or 
welfare of persons confined therein. The court may affirm, modify, or 
reverse the Secretary’s order. (1947, c. 915; 1967, c. 581, s. 2; 1973, c¢. 
476, 8. .188; c..822, s. 1; 1981, .c. 614, ss. 20; 21;.1983,.c. 745, s. 8; 1987; 
c. 827, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 123.) 
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CASE NOTES 


The use of the word “may” in this section 
is not accidental. It is consistent with the 
clearly defined statutory role of the Depart- 
ment and its Secretary. Reid v. Johnston 
County, 688 F. Supp. 200 (E.D.N.C. 1988), aff’d 
sub nom. Reid v. Kayye, 878 F.2d 1430 (4th 
Cir.), 885 F.2d 129 (4th Cir. 1989). 

The enforcement of minimum standards 
at local jails is a discretionary duty. Reid v. 
Johnston County, 688 F. Supp. 200 (E.D.N.C. 
1988), aff'd sub nom. Reid v. Kayye, 878 F.2d 
1430 (4th Cir.), 885 F.2d 129 (4th Cir. 1989). 

Secretary’s affirmative duties are lim- 
ited by the discretionary language in this sec- 
tion. Reid v. Johnston County, 688 F. Supp. 200 
(E.D.N.C. 1988), aff'd sub nom. Reid v. Kayye, 
878 F.2d 1480 (4th Cir.), 885 F.2d 129 (4th Cir. 
1989). 

Discretion of Secretary. — Use of the word 
“may” in this section is purposeful. Department 
of Human Resources officials are not vested 
with the mandatory duty to remedy substan- 
dard jail conditions, since there is no evidence 
that the General Assembly intends the Secre- 
tary to have anything more than the discretion- 


ary power to act when and if he chooses to use 
that discretion. Reid v. Kayye, 885 F.2d 129 (4th 
Cir. 1989). 

County and its Board of Commissioners 
were liable under 42 U.S.C. § 1983 for past 
and continuing deprivations of constitu- 
tional rights of county prisoners and were 
subject to equitable remedies against them. 
Parnell v. Waldrep, 538 F. Supp. 1203 
(W.D.N.C. 1982). 

State Officials Held Not Liable for Con- 
ditions at a County Jail. — In an action by 
inmates of a county jail against state officials of 
the Department of Human Resources alleging 
the existence of unconstitutional conditions at 
the jail, the state officials could not be held 
vicariously liable under 42 U.S.C.A. § 1983, 
where plaintiffs did not demonstrate that ac- 
tions taken by the officials under color of state 
law in any way caused constitutionally defi- 
cient conditions at the county jail. Reid v. 
Johnston County, 688 F. Supp. 200 (E.D.N.C. 
1988), aff’d sub nom. Reid v. Kayye, 878 F.2d 
1430 (4th Cir.), 885 F.2d 129 (4th Cir. 1989). 


§ 153A-224. Supervision of local confinement facilities. 


(a) No person may be confined in a local confinement facility unless 
custodial personnel are present and available to provide continuous supervi- 
sion in order that custody will be secure and that, in event of emergency, such 
as fire, illness, assaults by other prisoners, or otherwise, the prisoners can be 
protected. These personnel shall supervise prisoners closely enough to main- 
tain safe custody and control and to be at all times informed of the prisoners’ 
general health and emergency medical needs. 

(b) In a medical emergency, the custodial personnel shall secure emergency 
medical care from a licensed physician according to the unit’s plan for medical 
care. If a physician designated in the plan is not available, the personnel shall 
secure medical services from any licensed physician who is available. The unit 
operating the facility shall pay the cost of emergency medical services unless 
the inmate has third-party insurance, in which case the third-party insurer 
shall be the initial payor and the medical provider shall bill the third-party 
insurer. The county shall only be liable for costs not reimbursed by the 
third-party insurer, in which event the county may recover from the inmate the 
cost of the non-reimbursed medical services. 

(c) If a person violates any provision of this section, he is guilty of a Class 1 
misdemeanor. (1967, c. 581, s. 2; 19738, c. 822, s. 1; 1993, c. 510, s. 1; c. 539, s. 
1061; 1994, Ex. Sess., c. 24, s. 14(c).) 


Cross References. — As to liability of Legal Periodicals. — For note as to sher- 


county for emergency medical services for pris- 
oners working pursuant to§ 162-58, see§ 162- 
61. 


iff’s liability for prisoner suicide, in light of 
Helmly v. Bebber, 77 N.C. App. 275, 335 S.E.2d 
182 (1985), see 64 N.C.L. Rev. 1520 (1986). 
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CASE NOTES 


Subdivision (b) of this section and 
§ 153A-225 require that a county provide 
emergency medical services to prisoners incar- 
cerated in the county’s jail and pay for such 
services. University of N.C. v. Hill, 96 N.C. App. 
673, 386 S.E.2d 755, aff'd, 327 N.C. 465, 396 
S.E.2d 323 (1990). 

City Not Liable for Cost of Treatment 
Where Persons Arrested Were Confined in 
County Jail. — A city was not liable to a 
hospital for the cost of treating a habitual 
inebriate who was injured when he fell while 
being assisted by city police officers, where 
there was no express agreement to pay for such 
services. Nor was there an implied promise to 
pay, pursuant to a statutory duty, since persons 
arrested by city police officers, if confined, were 
confined in the county jail. Under subsection (b) 
of this section, the cost of emergency medical 
services rendered to persons confined in local 
confinement facilities is imposed on the local 
governmental unit operating the facility. Cra- 
ven County Hosp. Corp. v. Lenoir County, 75 
N.C. App. 453, 331 S.E.2d 690, cert. denied, 314 
N.C. 663, 336 S.E.2d 620 (1985). 

Payment of Expenses Under Insurance 


Policy. — Since medical payments made by 
county were mandated by statute, paying jail 
inmate’s medical expenses was not voluntary, 
and therefore, payment under insurance policy 
was not barred for this reason. County of 
Guilford v. National Union Fire Ins. Co., 108 
N.C. App. 1, 422 S.E.2d 360 (1992). 

County’s Claim Not Barred by Policy 
Exclusion. — Although insurance company 
argued that since county had a contract with 
hospital to provide medical care for prison 
inmates, policy exclusion barred coverage of 
payments made under that contract, since the 
county’s liability for inmate’s medical expenses 
was due not to its contract with the hospital, 
but rather to the statutory requirement that 
county prisons implement a plan for providing 
medical care to inmates, the county’s claim was 
not barred by this policy exclusion. County of 
Guilford v. National Union Fire Ins. Co., 108 
N.C. App. 1, 422 S.E.2d 360 (1992). 

Stated in Knight v. Vernon, 23 F. Supp. 2d 
634 (M.D.N.C. 1998). 

Cited in Slade v. Vernon, 110 N.C. App. 422, 
429 S.E.2d 744 (1993); Knight v. Vernon, 214 
F.3d 544 (4th Cir. 2000). 


§ 153A-225. Medical care of prisoners. 


(a) Each unit that operates a local confinement facility shall develop a plan 
for providing medical care for prisoners in the facility. The plan 
(1) Shall be designed to protect the health and welfare of the prisoners 
and to avoid the spread of contagious disease; 
(2) Shall provide for medical supervision of prisoners and emergency 
medical care for prisoners to the extent necessary for their health and 


welfare; 


(3) Shall provide for the detection, examination and treatment of prison- 


ers who are infected with tuberculosis or venereal diseases. 

The unit shall develop the plan in consultation with appropriate local officials 
and organizations, including the sheriff, the county physician, the local or 
district health director, and the local medical society. The plan must be 
approved by the local or district health director after consultation with the 
area mental health, developmental disabilities, and substance abuse authority, 
if it is adequate to protect the health and welfare of the prisoners. Upon a 
determination that the plan is adequate to protect the health and welfare of 
the prisoners, the plan must be adopted by the governing body. 

As a part of its plan, each unit may establish fees of not more than ten 
dollars ($10.00) per incident for the provision of nonemergency medical care to 
prisoners. In establishing fees pursuant to this section, each unit shall 
establish a procedure for waiving fees for indigent prisoners. 

(b) If a prisoner in a local confinement facility dies, the medical examiner 
and the coroner shall be notified immediately. Within five days after the day of 
the death, the administrator of the facility shall make a written report to the 
local or district health director and to the Secretary of Health and Human 
Services. The report shall be made on forms developed and distributed by the 
Department of Health and Human Services. 
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(c) If a person violates any provision of this section (including the require- 
ments regarding G.S. 130-97 and 130-121), he is guilty of a Class 1 misde- 
meanor. (1967, c. 581, s. 2; 1973, c. 476, ss. 128, 138; c. 822, s. 1; 1973, c. 1140, 
s. 3; 1989, c. 727, s. 204; 1991, c. 237, s. 2; 1993, c. 539, s. 1062; 1994, Ex. Sess., 


c. 24, s. 14(c); 1995, c. 385, s. 1; 1997-443, s. 11A.112.) 


Editor’s Note. — Sections 130-97 and 130- 
121, referred to in subsection (c) of this section, 


were repealed by Session Laws 1983, c. 891, s. 
li: 


CASE NOTES 


This section and § 153A-224(b) require 
that a county provide emergency medical ser- 
vices to prisoners incarcerated in the county’s 
jail and pay for such services. University of 
N.C. v. Hill, 96 N.C. App. 673, 386 S.E.2d 755, 
aff’d, 327 N.C. 465, 396 S.E.2d 323 (1990). 

Liability of County for Emergency Med- 
ical Services. — Where a sheriff in an emer- 
gency requested a physician to render services 
to a prisoner in his custody who had been badly 
wounded resisting arrest, and there was evi- 
dence tending to show that under the circum- 
stances he could not have obtained in time an 
order from the board of county commissioners 
assuming responsibility on behalf of the county 
to pay for such services, the objection of the 
commissioners that under such circumstances 
the county would not pay for the services and 
that liability would only attach as to those 
prisoners delivered at the county jail was un- 
tenable. Spicer v. Williamson, 191 N.C. 487, 132 
S.E. 291 (1926), decided under former law. 

Payment of Expenses Under Insurance 


Policy. — Since medical payments made by 
county were mandated by statute, paying jail 
inmate’s medical expenses was not voluntary, 
and therefore, payment under insurance policy 
was not barred for this reason. County of 
Guilford v. National Union Fire Ins. Co., 108 
N.C. App. 1, 422 S.E.2d 360 (1992). 

County’s Claim Not Barred by Policy 
Exclusion. — Although insurance company 
argued that since county had a contract with 
hospital to provide medical care for prison 
inmates, policy exclusion barred coverage of 
payments made under that contract, since the 
county’s liability for inmate’s medical expenses 
was due not to its contract with the hospital, 
but rather to the statutory requirement that 
county prisons implement a plan for providing 
medical care to inmates, the county’s claim was 
not barred by this policy exclusion. County of 
Guilford v. National Union Fire Ins. Co., 108 
N.C. App. 1, 422 S.E.2d 360 (1992). 

Applied in State ex rel. Williams v. Adams, 
288 N.C. 501, 219 S.E.2d 198 (1975). 


§ 153A-225.1. Duty of custodial personnel when prisoners 
are unconscious or semiconscious. 


(a) Whenever a custodial officer of a local confinement facility takes custody 
of a prisoner who is unconscious, semiconscious, or otherwise apparently 
suffering from some disabling condition and unable to provide information on 
the causes of the condition, the officer should make a reasonable effort to 
determine if the prisoner is wearing a bracelet or necklace containing the 
Medic Alert Foundation’s emergency alert symbol to indicate that the prisoner 
suffers from diabetes, epilepsy, a cardiac condition or any other form of illness 
which would cause a loss of consciousness. If such a symbol is found indicating 
that the prisoner suffers from one of those conditions, the officer must make a 
reasonable effort to have appropriate medical care provided. 

(b) Failure of a custodial officer of a local confinement facility to make a 
reasonable effort to discover an emergency alert symbol as required by this 
section does not by itself establish negligence of the officer but may be 
considered along with other evidence to determine if the officer took reasonable 
precautions to ascertain the emergency medical needs of the prisoner in his 
custody. 

(c) ik prisoner who is provided medical care under the provisions of this 
section is liable for the reasonable costs of that care unless he is indigent. 

(d) Repealed by Session Laws 1975, c. 818, s. 2. (1975, c. 306, s. 2; c. 818, s. 
2.) 
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§ 153A-226. Sanitation and food. | 


(a) The Commission for Health Services shall adopt rules governing the 
sanitation of local confinement facilities, including the kitchens and other 
places where food is prepared for prisoners. The rules shall address, but not be 
limited to, the cleanliness of floors, walls, ceilings, storage spaces, utensils, 
ventilation equipment, and other facilities; adequacy of lighting, water, lava- 
tory facilities, bedding, food protection facilities, treatment of eating and 
drinking utensils, and waste disposal; methods of food preparation, handling, 
storage, and serving; and any other item necessary to the health of the 
prisoners or the public. 

(b) The Commission for Health Services shall prepare a score sheet to be 
used by local health departments in inspecting local confinement facilities. The 
local health departments shall inspect local confinement facilities as often as 
may be required by the Commission for Health Services. If an inspector of the 
Department finds conditions that reflect hazards or deficiencies in the sanita- 
tion or food service of a local confinement facility, he shall immediately notify 
the local health department. The health department shall promptly inspect the 
facility. After making its inspection, the local health department shall forward 
a copy of its report to the Department of Health and Human Services and to 
the unit operating the facility, on forms prepared by the Department of 
Environment and Natural Resources. The report shall indicate whether the 
facility and its kitchen or other place for preparing food is approved or 
disapproved for public health purposes. If the facility is disapproved, the 
situation shall be rectified according to the procedures of G.S. 153A-223. (1967, 
cr OSL si 2.1973. c. 476.8. 128". 822, srl T9sOMCr i 27. s-200- 1993 "ee. vo7. 
s. 5; 1997-443, ss. 11A.113, 11A.118(a).) 


§ 153A-227: Repealed by Session Laws 1983, c. 745, s. 9. 


§ 153A-228. Separation of sexes. 


Male and female prisoners shall be confined in separate facilities or in 
separate quarters in local confinement facilities. (1967, c. 581, s. 2; 1973, c. 822, 
Sele) 


§ 153A-229. Jailers’ report of jailed defendants. 


The person having administrative control of a local confinement facility 
must furnish to the clerk of superior court a report listing such information 
reasonably at his disposal as is necessary to enable said clerk of superior court 
to ait with the provisions of G.S. 7A-109.1. (1978, c. 1286, s. 23; 1981, c. 
Sep 4p 


Part 3. Satellite Jail/Work Release Units. 


§ 153A-230. Legislative policy. 


The policy of the General Assembly with respect to satellite jail/work release 
units is: 

(1) To encourage counties to accept responsibility for incarcerated 
misdemeanants thereby relieving the State prison system of its 
misdemeanant population; 

(2) To assist counties in providing suitable facilities for certain 
misdemeanants who receive active sentences; 
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(3) To allow more misdemeanants who are employed at the time of 
sentencing to retain their jobs by eliminating the time involved in 
processing persons through the State system; 

(4) To enable misdemeanants to pay for their upkeep while serving time, 
to pay restitution, to continue to support their dependents, and to 
remain near the communities and families to which they will return 


after serving their time; 


(5) To provide more appropriate, cost effective housing for certain mini- 
mum custody misdemeanants and to utilize vacant buildings where 
possible and suitable for renovation; 

(6) To provide a rehabilitative atmosphere for non-violent misdemeanants 
who otherwise would face a substantial threat of imprisonment; and 

(7) To encourage the use of alternative to incarceration programs. (1987, 


ees ye sits) 


Editor’s Note. — Session Laws 1987, c. 207, 
s. 4 made this Part effective July 1, 1987, but 
provided that the act should not be construed to 
obligate the General Assembly to make any 
appropriation to implement its provisions, nor 
should it be construed to obligate the State to 


§ 153A-230.1. Definitions. 


make any grant for which no funds have been 
appropriated by the General Assembly. 

Legal Periodicals. — For note, “North 
Carolina County Jail Inmates’ Right of Access 
to Courts,” see 66 N.C.L. Rev. 583 (1988). 


Unless otherwise clearly required by the context, the words and phrases 
defined in this section have the meanings indicated when used in this Part: 
(1) “Office” means the Office of State Budget and Management. 
(2) “Satellite Jail/Work Release Unit” means a building or designated 


portion of a building primarily designed, staffed, and used for the 
housing of misdemeanants participating in a work release program. 
These units shall house misdemeanants only, except that, if he so 
chooses, the Sheriff may accept responsibility from the Department of 
Correction for the housing of felons who do not present security risks, 
who have achieved work release status, and who will be employed on 
work release, or for felons committed directly to his custody pursuant 
to G.S. 15A-1352(b). These units shall be operated on a full time basis, 
1.e., seven days/nights a week. (1987, c. 207, s. 1; 1987, (Reg. Sess., 
1988), c. 1106, s. 1; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 36.5 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1(a), effective July 21, 2000, 


substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” in subsection (1). 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subdivision 
lay, 


§ 153A-230.2. Creation of Satellite Jail/Work Release Unit 


Fund. 


(a) There is created in the Office of State Budget and Management the 
County Satellite Jail/Work Release Unit Fund to provide State grant funds for 
counties or groups of counties for construction of satellite jail/work release 
units for certain misdemeanants who receive active sentences. A county or 
group of counties may apply to the Office for a grant under this section. The 
application shall be in a form established by the Office. The Office shall: 
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(1) Develop application and grant criteria based on the basic require- 
ments listed in this Part, 

(2) Provide all Boards of County Commissioners and Sheriffs with the 
criteria and appropriate application forms, technical assistance, if 
requested, and a proposed written agreement, 

(3) Review all applications, 

(4) Select grantees and award grants, 

(5) Award no more than seven hundred fifty thousand dollars ($750,000) 
for any one county or group of counties except that if a group of 
counties agrees to jointly operate one unit for males and one unit for 
females, the maximum amount may be awarded for each unit, 

(6) Take into consideration the potential number of misdemeanants and 
the percentage of the county’s or counties’ misdemeanant population 
to be diverted from the State prison system, 

(7) Take into consideration the utilization of existing buildings suitable 
for renovation where appropriate, 

(8) Take into consideration the timeliness with which a county proposes to 
complete and occupy the unit, 

(9) Take into consideration the appropriateness and cost effectiveness of 
the proposal, 

(10) Take into consideration the plan with which the county intends to 
coordinate the unit with other community service programs such as 
intensive probation, community penalties, and community service. 

When considering the items listed in subdivisions (6) through (10), the Office 
shall determine the appropriate weight to be given each item. 

(b) A county or group of counties is eligible for a grant under this section if 
it agrees to abide by the basic requirements for satellite jail/work release units 
established in G.S. 153A-230.3. In order to receive a grant under this section, 
there must be a written agreement to abide by the basic requirements for 
satellite jail/work release units set forth in G.S. 153A-230.3. The written 
agreement shall be signed by the Chairman of the Board of County Commis- 
sioners, with approval of the Board of County Commissioners and after 
consultation with the Sheriff, and a representative of the Office of State Budget 
and Management. If a group of counties applies for the grant, then the 
agreement must be signed by the Chairman of the Board of County Commis- 
sioners of each county. Any variation from, including termination of, the 
original signed agreement must be approved by both the Office of State Budget 
and Management and by a vote of the Board of County Commissioners of the 
county or counties. | 

When the county or group of counties receives a grant under this section, the 
county or group of counties accepts ownership of the satellite jail/work release 
unit and full financial responsibility for maintaining and operating the unit, 
and for the upkeep of its occupants who comply with the eligibility criteria in 
, GS. 153A-230.3(a)(1). The county shall receive from the Department of 
Correction the amount paid to local confinement facilities under G.S. 148-32.1 
for prisoners which are in the unit, but do not meet the eligibility of 
requirements under G.S. 153A-230.3(a)(1). (1987, c. 207, s. 1; 1987 (Reg. Sess., 
ape 1106, ss. 2, 3; 1989, c. 761, s. 2; 2000-140, s. 93.1(a); 2001-424, s. 


Editor’s Note. — Session Laws 2001-424, s. 2000-140, s. 93.1(a), effective July 21, 2000, 
1.2, provides: “This act shall be known as the | substituted “Office of State Budget, Planning, 
‘Current Operations and Capital Improve- and Management” for “Office of State Budget 


ments Appropriations Act of 2001’.” and Management.” 
Session Laws 2001-424, s. 36.5 is a Session Laws 2001-424, s. 12.2(b), effective 
severability clause. July 1, 2001, substituted “Office of State Bud- 


Effect of Amendments. — Session Laws’ get and Management” for “Office of State Bud- 
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get, Planning, and Management” in the intro- 
ductory paragraphs of subsections (a) and (b). 


§ 153A-230.3. Basic requirements for satellite jail/work 
release units. 


(a) Eligibility for Unit. — The following rules shall govern which 
misdemeanants are housed in a satellite jail/work release unit: 

(1) Any convicted misdemeanant who: 

a. Receives an active sentence in the county or group of counties 
operating the unit, 

b. Is employed in the area or can otherwise earn his keep by working 
at the unit on maintenance and other jobs related to upkeep and 
operation of the unit or by assignment to community service 
work, and 

c. Consents to placement in the unit under these conditions, 

shall not be sent to the State prison system except by written findings 

of the sentencing judge that the misdemeanant is violent or otherwise 

a threat to the public and therefore unsuitable for confinement in the 

unit. 

(2) The County shall offer work release programs to both male and female 
misdemeanants, through local facilities for both, or through a contrac- 
tual agreement with another entity for either, provided that such 
ee ieee is in reasonable proximity to the misdemeanant’s work- 
place. 

(3) The sentencing judge shall make a finding of fact as to whether the 
misdemeanant is qualified for occupancy in the unit pursuant to G.S. 
15A-1352(a). If the sentencing judge determines that the 
misdemeanant is qualified for occupancy in the unit and the 
misdemeanant meets the requirements of subdivision (1), then the 
custodian of the local confinement facility may transfer the 
misdemeanant to the unit. If at any time either prior to or after 
placement of an inmate into the unit the Sheriff determines that there 
is an indication of violence, unsuitable behavior, or other threat to the 
public that could make the prisoner unsuitable for the unit, the 
Sheriff may place the prisoner in the county jail. 

(4) The Sheriff may accept work release misdemeanants from other 
counties provided that those inmates agree to pay for their upkeep, 
that space is available, and that the Sheriff is willing to accept 
responsibility for the prisoner after screening. 

(5) The Sheriff may accept work release misdemeanants or felons from 
the Department of Correction provided that those inmates agree to 
pay for their upkeep, that space is available, and that the Sheriff is 
willing to accept responsibility for the prisoner after screening. 

(al) Non-eligible for unit. — If the sentencing judge finds that the 
misdemeanant does not meet the eligibility criteria set forth in G.S. 135A- 
230.3(a)(1)b, but is otherwise eligible for placement in the unit, then the 
Sheriff may transfer the misdemeanant from the local confinement facility to 
the unit if the misdemeanant meets the eligibility criteria at a later date. The 
Sheriff may also transfer prisoners who were placed in the unit pursuant to 
G.S. 148-32.1(b) to the local confinement facility when space becomes avail- 
able. 

(b) Operation of Satellite Jail/Work Release Unit. — A county or group of 
counties operating a satellite jail/work release unit shall comply with the 
following requirements concerning operation of the unit: 

(1) The county shall make every effort to ensure that at least eighty 
percent (80%) of the unit occupants shall be employed and on work 
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release, and that the remainder shall earn their keep by working at 
the unit on maintenance and other jobs related to the upkeep and 
operation of the unit or by assignment to community service work, 
and that alcohol and drug rehabilitation be available through com- 
munity resources. 

(2) The county shall require the occupants to give their earnings, less 
standard payroll deduction required by law and premiums for group 
health insurance coverage, to the Sheriff. The county may charge a 
per day charge from those occupants who are employed or otherwise 
able to pay from other resources available to the occupants. The per 
day charge shall be calculated based on the following formula: The 
charge shall be either the amount that the Department of Correction 

deducts from a prisoner’s work-release earnings to pay for the cost of 
the prisoner’s keep or fifty percent (50%) of the occupant’s net weekly 
income, whichever is greater, but in no event may the per day charge 
exceed an amount that is twice the amount that the Department of 
Correction pays each local confinement facility for the cost of provid- 
ing food, clothing, personal items, supervision, and necessary ordi- 
nary medical expenses. The per day charge may be adjusted on an 
individual basis where restitution and/or child support has been 
ordered, or where the occupant’s salary or resources are insufficient to 
pay the charge. 

The county also shall accumulate a reasonable sum from the 
earnings of the occupant to be returned to him when he is released 
from the unit. The county also shall follow the guidelines established 
for the Department of Correction in G.S. 148-33.1(f) for determining 
the amount and order of disbursements from the occupant’s earnings. 

(3) Any and all proceeds from daily fees shall belong to the county’s 
General Fund to aid in offsetting the operation and maintenance of 
the satellite unit. 

(4) The unit shall be operated on a full-time basis, 1.e., seven days/nights 
a week, but weekend leave may be granted by the Sheriff. In granting 
weekend leave, the Sheriff shall follow the policies and procedures of 
the Department of Correction for granting weekend leave for Level 3 
minimum custody inmates. 

(5) Earned time shall be applied to these county prisoners in the same 
manner as prescribed in G.S. 15A-1340.20 and G.S. 148-13 for State 
prisoners. 

(6) The Sheriff shall maintain complete and accurate records on each 
inmate. These records shall contain the same information as required 
for State prisoners that are housed in county local confinement 
facilities. (1987, c. 207, s. 1; 1987 (Reg. Sess., 1988), c. 1106, ss. 4, 5; 
1989, c. 761, ss. 4, 7; 1993 (Reg. Sess., 1994), c. 767, s. 3.) 


Editor’s Note. — The reference in subsec- 
tion (al) of this section to § 135A-230.3 was 
probably intended to refer to this section. 


§ 153A-230.4. Standards. 


The county satellite jail/work release units for misdemeanants shall not be 
subject to the standards promulgated for local confinement facilities pursuant 
to G.S. 153A-221. The Secretary of Health and Human Services shall develop 
and enforce standards for satellite/work release units. The Secretary shall take 
into consideration that they are to house only screened misdemeanants most of 
whom are on work release and therefore occupy the premises only in their 
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off-work hours. After consultation with the North Carolina Sheriff’s Associa- 
tion, the North Carolina Association of County Commissioners, and the Joint 
Legislative Commission on Governmental Operations, the Secretary of Health 
and Human Services shall promulgate standards suitable for these units by 
January 1, 1988, and shall include these units in the Department’s monitoring 
and inspection responsibilities. Further, the North Carolina Sheriffs’ Educa- 
tion and Training Standards Commission shall include appropriate training 
for Sheriffs and other county law enforcement personnel in regard to the 
operation, management and guidelines for county work release centers pursu- 
ant to its authority under G.S. 17E-4. (1987, c. 207, s. 1; 1987 (Reg. Sess., 
1988), c. 1106, s. 6; 1997-443, s. 11A.118(a).) 


§ 153A-230.5. Satellite jails/work release units built with 
non-State funds. 


(a) If a county is operating a satellite jail/work release unit prior to the 
enactment of this act, the county may apply to the Office of State Budget and 
Management for grant funds to recover any verifiable construction or renova- 
tion costs for those units and for improvement funds except that the total for 
reimbursement and improvement shall not exceed seven hundred fifty thou- 
sand dollars ($750,000). Any county accepting such a grant or any other State 
monies for county satellite jails must agree to all of the basic requirements 
listed in G.S. 158A-230.2 and G.S. 153A-230.3. 

(b) If a county operates a non-State funded satellite jail/work release unit 
that does not comply with the basic requirements listed in G.S. 153A-230.2 and 
G.S. 153A-230.3, then the satellite jail shall be subject to the standards, rules, 
and regulations to be promulgated by the Secretary of Health and Human 
Services pursuant to Part 2 of Article 10 of Chapter 153A. If a county is 
reimbursed for the cost of a prisoner’s keep from an inmate’s work release 
earnings in an amount equal to or greater than that paid by the Department 
of Correction to local confinement facilities under G.S. 148-32.1, the county 
may not receive additional payments from the department for the cost of a 
prisoner’s keep. However, if reimbursement to the county for the cost of a 
prisoner’s keep is less than the amount allowed under G.S. 148-32.1, the 
county may receive from the Department of Correction the difference in the 
amount received from work release earnings and the amount paid by the 
department to local confinement facilities. The department may promulgate 
rules regarding such payment arrangements. (1987, c. 207, s. 1; 1987 (Reg. 
Sess., 1988), c. 1106, s. 7; 1989, c. 761, s. 5; 1997-443, s. 11A.118(a); 2000-140, 
s. 93.1(a); 2001-424, s. 12.2(b).) 


Editor’s Note. — The phrase “this act” in 
subsection (a) refers to Session Laws 1987, c. 
207, which became effective July 1, 1987. 

Session Laws 2001-424, s. 1.2; provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 


Session Laws 2001-424, s. 36.5 is a 
severability clause. 
Effect of Amendments. — Session Laws 


2000-140, s. 93.1(a), effective July 21, 2000, 
substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Management” in subsection (a). 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subsection 


(a). 


§§ 153A-231, 153A-232: Reserved for future codification purposes. 
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ARTICLE 11. 


Fire Protection. 


§ 153A-233. Fire-fighting and prevention services. 


A county may establish, organize, equip, support, and maintain a fire 
department; may prescribe the duties of the fire department; may provide 
financial assistance to incorporated volunteer fire departments; may contract 
for fire-fighting or prevention services with one or more counties, cities, or 
other units of local government or with an agency of the State government, or 
with one or more incorporated volunteer fire departments; and may for these 
purposes appropriate funds not otherwise limited as to use by law. The county 
may also designate fire districts or parts of existing districts and prescribe the 
boundaries thereof for insurance grading purposes. (1945, c. 244; 1978, c. ae 
S17 1977, C2158) 


Local Modification. — Graham: 1985, c. Macon: 1985, c. 272; (As to Article 11) Rich- 
272; (As to Article 11) Halifax: 1993, c.316,s.1; mond: 1995 (Reg. Sess., 1996), c. 657, s. 1. 


§ 153A-234. Fire marshal. 


A county may appoint a fire marshal and employ persons as his assistants. 
A county may also impose any duty that might be imposed on a fire marshal on 
any other officer or employee of the county. The board of commissioners shall 
set the duties of the fire marshal, which may include but are not limited to: 

(1) Advising the board on improvements in the fire-fighting or fire 
prevention activities under the county’s supervision or control. 

(2) Coordinating fire-fighting and training activities under the county’s 
supervision or control. 

(3) Coordinating fire prevention activities under the county’s supervision 
or control. 

(4) Assisting incorporated volunteer fire departments in developing and 
improving their fire-fighting or fire prevention capabilities. 

(5) Making fire prevention inspections, including the periodic inspections 
and reports of school buildings required by Chapter 115 and the 
inspections of child care facilities required by Chapter 110. A fire 
marshal shall not make electrical inspections unless he is qualified to 
do so under G.S. 1538A-351. (1959, c. 290; 1969, c. 1064, s. 2; 1973, c. 
822, s. 1; 1997-506, s. 62.) 


Editor’s Note. — Chapter 115, referred toin 1981, c. 423, s. 1, and replaced by Chapter 
subdivision (5), was repealed by Session Laws _115C. 


§ 153A-235: Repealed by Session Laws 1989, c. 681, s. 14, effective July 1, 
1991. 


Editor’s Note. — Session Laws 1989, c.681, lina Building Code Council. Such provisions 
s. 14 repealed this section upon adoption of fire were adopted July 1, 1991. 
protection code provisions by the North Caro- 


8§ 153A-236, 153A-237: Reserved for future codification purposes. 
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ARTICLE 12. 
Roads and Bridges. 


§ 153A-238. Public road defined for counties. 


(a) In this Article “public road” or “road” means any road, street, highway, 
thoroughfare, or other way of passage that has been irrevocably dedicated to 
the public or in which the public has acquired rights by prescription, without 
regard to whether it is open for travel, except that in G.S. 153A-239.1, the word 
“road” means both private roads and public roads. 

(b) Repealed by Session Laws 1998, c. 62, s. 1. (1979, 2nd Sess., c. 1319, s. 
1; 1981, c. 568; 1983, cc. 98, 299; 1987 (Reg. Sess., 1988), cc. 900, 906; 1989, c. 
335, Ss. 1; 1989 (Reg. Sess., 1990), cc. 836, 854, 911; 1991, c. 9, s. 1; 1991 (Reg. 
mess 94),.C..418,:8. 1y¢.:849,.ss. ‘1, 2.13202936,:8. 1) 1993¥¢1,62;'8, 1) 


Editor’s Note. — Session Laws 1979, 2nd and 1989 (Reg. Sess., 1990), c. 836, was codified 
Sess., c. 1319, s. 1, as amended by Session Laws _ as this section at the direction of the Revisor of 
1981, c. 568; 1983, cc. 98 and 299; 1987 (Reg. Statutes. 

Sess., 1988), cc. 900 and 906; 1989, c. 335, s. 1; 


§ 153A-239: Repealed by Session Laws 1993, c. 62, s. 2, effective May 24, 
1993. 


Editor’s Note. — Section 153A-238 formerly —_ pealed this section and made § 153A-238 state- 
excepted certain counties from the application __ wide in application. 
of this section. Session Laws 1993, c. 62, re- 


§ 153A-239.1. Naming roads and assigning street numbers 
in unincorporated areas for counties. 


(a) Acounty may by ordinance name or rename any road within the county 
and not within a city, and may pursuant to a procedure established by 
ordinance assign or reassign street numbers for use on such a road. In naming 
or renaming a road, a county may not: 

(1) Change the name, if any, given to the road by the Board of Transpor- 
tation, unless the Board of Transportation agrees; 

(2) Change the number assigned to the road by the Board of Transporta- 
tion, but may give the road a name in addition to its number; or 

(3) Give the road a name that is deceptively similar to the name of any 
other public road in the vicinity. 

A county shall not name or rename a road or adopt an ordinance to establish 
a procedure to assign or reassign street numbers on a road until it has held a 
public hearing on the matter. At least 10 days before the day of the hearing to 
name or rename a road, the board of commissioners shall cause notice of the 
time, place and subject matter of the hearing to be prominently posted at the 
county courthouse, in at least two public places in the township or townships 
where the road is located, and shall publish a notice of such hearing in a 
newspaper of general circulation published in the county. At least 10 days 
before the day of the hearing to adopt an ordinance to establish a procedure to 
assign or reassign street numbers on a road, the board of commissioners shall 
publish a notice of such hearing in a newspaper of general circulation in the 
county. After naming or renaming a road, or assigning or reassigning street 
numbers on a road, a county shall cause notice of its action to be given to the 
local postmaster with jurisdiction over the road, to the Board of Transporta- 
tion, and to any city within five miles of the road. Names may be initially 
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assigned to new roads by recordation of an approved subdivision plat without 
following the procedure established by this section. 

(b) Repealed by Session Laws 1998, c. 62, s. 3. (1979, 2nd Sess., c. 1319, s. 
2; 1981, c. 568; 1983, cc. 98, 299; 1987 (Reg. Sess., 1988), cc. 900, 906; 1989, c. 
335, s. 1; 1989 (Reg. Sess., 1990), cc. 886, 854, 911; 1991, c. 9, s. 2; 1991 (Reg. 
Sess., 1992), c. 778, s. 2; c. 849, ss. 2, 2.2; c. 936, s. 2; 1993, c. 62, s. 3; 2001-145, 


ue i) 


Local Modification. — Cleveland: 1989, c. 
156. 

Editor’s Note. — Session Laws 1979, 2nd 
Sess., c. 1319, s. 2, as amended by Session Laws 
1981, c. 568; 1983, cc. 98 and 299; 1987 (Reg. 
Sess., 1988), cc. 900 and 906; 1989, c. 335, s. 1; 
and 1989 (Reg. Sess., 1990), cc. 836, 854 and 
911 has been codified as this section at the 
direction of the Revisor of Statutes. 


2001-146, s. 1, effective May 31, 2001, in sub- 
section (a), inserted “pursuant to a procedure 
established by ordinance” in the introductory 
language, and in the last paragraph, inserted 
“adopt an ordinance to establish a procedure to” 
in the first sentence, inserted “to name or 
rename a road” in the second sentence, added 
the third and fifth sentences, and made minor 
punctuation changes. 


Effect of Amendments. — Session Laws 


§ 153A-240: Repealed by Session Laws 1993, c. 62, s. 4, effective May 24, 
19938: 


Editor’s Note. — Section 153A-239.1 for- 
merly excepted certain counties from the appli- 
cation of this section. Session Laws 1993, c. 62, 


repealed this section and made § 153A-239.1 
statewide in application. 


§ 153A-241. Closing public roads or easements. 


A county may permanently close any public road or any easement within the 
county and not within a city, except public roads or easements for public roads 
under the control and supervision of the Department of Transportation. The 
board of commissioners shall first adopt a resolution declaring its intent to 
close the public road or easement and calling a public hearing on the question. 
The board shall cause a notice of the public hearing reasonably calculated to 
give full and fair disclosure of the proposed closing to be published once a week 
for three successive weeks before the hearing, a copy of the resolution to be 
sent by registered or certified mail to each owner as shown on the county tax 
records of property adjoining the public road or easement who did not join in 
the request to have the road or easement closed, and a notice of the closing and 
public hearing to be prominently posted in at least two places along the road 
or easement. At the hearing the board shall hear all interested persons who 
appear with respect to whether the closing would be detrimental to the public 
interest or to any individual property rights. If, after the hearing, the board of 
commissioners is satisfied that closing the public road or easement is not 
contrary to the public interest and (in the case of a road) that no individual 
owning property in the vicinity of the road or in the subdivision in which it is 
located would thereby be deprived of reasonable means of ingress and egress to 
his property, the board may adopt an order closing the road or easement. A 
certified copy of the order (or judgment of the court) shall be filed in the office 
of the register of deeds of the county. 

Any person aggrieved by the closing of a public road or an easement may 
appeal the board of commissioners’ order to the appropriate division of the 
General Court of Justice within 30 days after the day the order is adopted. The 
court shall hear the matter de novo and has jurisdiction to try the issues 
arising and to order the road or easement closed upon proper findings of fact by 
the trier of fact. 
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No cause of action founded upon the invalidity of a proceeding taken in 
closing a public road or an easement may be asserted except in an action or 
proceeding begun within 30 days after the day the order is adopted. 

Upon the closing of a public road or an easement pursuant to this section, all 
right, title, and interest in the right-of-way is vested in those persons owning 
lots or parcels of land adjacent to the road or easement, and the title of each 
adjoining landowner, for the width of his abutting land, extends to the center 
line of the public road or easement. However, the right, title or interest vested 
in an adjoining landowner by this paragraph remains subject to any public 
utility use or facility located on, over, or under the road or easement 
immediately before its closing, until the landowner or any successor thereto 
pays to the utility involved the reasonable cost of removing and relocating the 
facility. (1949, c. 1208, ss. 1-3; 1957, c. 65, s. 11; 1965, cc. 665, 801; 1971, c. 595; 


MW iaec. 507 iis: 6000822681; 1977;-c. 464, 6342 1995) ef 374,801) 


Local Modification. — Durham: 1998, c. 
70. eel: Gruiltord: 1979, c. 282; 1981, c. 59. 

Legal Periodicals. — For note discussing 
the disposition of property within the bound- 


aries of a dedicated street when use of the 
street is discontinued, see 45 N.C.L. Rev. 564 
(1967). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Owners of property on a street which is 
to be partially closed have an interest in 
the hearing on the request to close the street. 
In re City of Washington, 15 N.C. App. 505, 190 
S.E.2d 309, cert. denied, 282 N.C. 151, 191 
S.E.2d 601 (1972). 

Legislative Intent as to Giving Notice. — 
The true legislative intent is that if a munici- 
pality wishes to close a street, or a part thereof, 
- the notices required must be given. Such an 
intent if fair and just, because it affords all 
interested parties an opportunity to be heard. 
In re City of Washington, 15 N.C. App. 505, 190 
S.E.2d 309, cert. denied, 282 N.C. 151, 191 
S.E.2d 601 (1972). 

Notice to Adjoining Property Owners 
Not to Be Limited to Those with Special 
Interest. — The statute requires notice by 
registered mail to the owners of property ad- 
joining the street to be closed who did not join 
in the request for closing the street. The words 
of the statute are clear and unequivocal. There 
is nothing to indicate that only those with a 
“special interest” must be notified by registered 
mail. In re City of Washington, 15 N.C. App. 
505, 190 S.E.2d 309, cert. denied, 282 N.C. 151, 
191 S.E.2d 601 (1972). 


Restrictions on County’s Power to Close 
a Way of Passage. — From this section and 
former § 153A-239, it was clear that a county 
did not have the power to close a way of passage 
which had not been dedicated to the public or in 
which the public had not acquired rights by 
prescription. In re Easement of Right of Way, 90 
N.C. App. 303, 368 S.E.2d 639 (1988). 

The closing of a street must not deprive 
a property owner of reasonable ingress or 
egress. Wofford v. North Carolina State Hwy. 
Comm'n, 263 N.C. 677, 140 S.E.2d 376, cert. 
denied, 382 U.S. 822, 86S. Ct. 50, 15 L. Ed. 2d 
67 (1965). 

An individual may restrain the wrongful 
obstruction of a public way, of whatever 
origin, if he will suffer injury thereby as dis- 
tinct from the inconvenience to the public gen- 
erally, and he may recover such special dam- 
ages as he has sustained by reason of the 
obstruction. Wofford v. North Carolina State 
Hwy. Comm'n, 263 N.C. 677, 140 S.E.2d 376, 
cert. denied, 382 U.S. 822, 86 S. Ct. 50, 15 L. 
Ed. 2d 67 (1965). 

Applied in Whitehead Community Club v. 
Hoppers, 43 N.C. App. 671, 260 S.E.2d 94 
(1979). 


OPINIONS OF ATTORNEY GENERAL 


This section does not apply to closing a 
portion of a street in a subdivision that 
has been offered for dedication but never 
accepted by a public authority nor opened for 


public use. Subdivision streets are not open to 
the public as a matter of right until they have 
been accepted on behalf of the public in a 
manner recognized by law. County authorities 
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can only proceed under this section to close a opinion of Attorney General to William P. Mayo, 
road after an offer of dedication has been ac- County Attorney, Beaufort County, 49 N.C.A.G. 
cepted and public rights have attached. See 188 (1980). 


§ 153A-242. Regulation or prohibition of fishing from 
bridges. 


A county may by ordinance regulate or prohibit fishing from any bridge 
within the county and not within a city. In addition, the governing board of a 
city may by resolution permit a county to regulate or prohibit fishing from any 
bridge within the city. The city may by resolution withdraw its permission to 
the county ordinance. If it does so, the city shall give written notice to the 
county of its withdrawal of permission; 30 days after the date the county 
receives this notice the county ordinance ceases to be applicable within the city. 
An ordinance adopted pursuant to this section shall provide for signs to be 
posted on each bridge affected, summarizing the regulation or prohibition 
pertaining to that bridge. 

No person may fish from the drawspan of a regularly attended bridge, and no 
county may permit any person to do so. 

The authority granted by this section is subject to the authority of the 
Department of Transportation to prohibit fishing from any bridge on the State 
highway system. (1971, c. 690, ss. 1, 6; 19738, c. 507, s. 5; c. 822, s. 1; 1977, c. 
464, s. 34.) 


§ 153A-243. Authorizing bridges over navigable waters. 


A county may grant to persons who between them own or occupy real 
property on both sides of a body of navigable water lying wholly within the 
county the right to construct and maintain across the body of water a bridge 
connecting the property. The board of commissioners shall first adopt a 
resolution declaring its intent to grant the right and calling a public hearing on 
the question. The board shall cause the resolution to be published once a week 
for four successive weeks before the hearing. At the hearing the board shall 
hear all interested persons who appear with respect to whether the grant 
would be in the public interest. If, after the hearing, the board finds that the 
grant is not contrary to the public interest, it may adopt an order granting the 
right to construct the bridge. The board may place reasonable terms and 
conditions, including time limitations, on the grant. 

A person aggrieved by a grant may appeal the board of commissioners’ order 
to the appropriate division of the General Court of Justice within 30 days after 
the day it is adopted. The court shall hear the matter de novo and has 
juuscicion to try the issues arising and to grant the right to construct the 

ridge. 

Before construction may be commenced on any bridge authorized pursuant 
to this section, the bridge’s location and plans must be submitted to and 
approved by the Chief of Engineers of the United States Army and the 
Secretary of the Army. (Pub. Loc. 1191, c. 227; C.S., s. 1297; 1973, c. 822, s. 1.) 


§ 153A-244. Railroad revitalization programs. 


Any county is authorized to participate in State and federal railroad 
revitalization programs necessary to insure continued or improved rail service 
to the county, as are authorized in Article 2D of Chapter 136 of the General 
Statutes. County participation includes the authority to enter into contracts 
with the North Carolina Department of Transportation to provide for the 
nonfederal matching funds for railroad revitalization programs. Such funds 
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may be comprised of State funds distributed to the counties under the 
provisions of G.S. 136-44.38 and of county funds. County governments are also 
authorized to levy local property tax for railroad revitalization programs 
subject to G.S. 153A-149(d). County funds for any project may not exceed ten 
percent (10%) of total project costs. (1979, c. 658, s. 4.) 


Legal Periodicals. — For note as to sher- 


Helmly v. Bebber, 77 N.C. App. 275, 335 S.E.2d 
iff’s liability for prisoner suicide, in light of 


182 (1985), see 64 N.C.L. Rev. 1520 (1986). 


§§ 153A-245, 153A-246: Reserved for future codification purposes. 


ARTICLE 18. 


Health and Social Services. 
Part 1. Health Services. 


§ 153A-247. Provision for public health and mental health. 


A county may provide for and regulate the public health pursuant to Chapter 
130A of the General Statutes and any other law authorizing local public health 
activities and may provide mental health[,] mental retardation, and substance 
abuse programs pursuant to Chapter 122C of the General Statutes. (1978, c. 


822, s. 1; 1985, c. 589, s. 58.) 


Editor’s Note. — A comma, which was ap- 
parently inadvertently omitted from the 1985 


amendatory act, has been placed in brackets 
preceding “mental retardation.” 


CASE NOTES 


Boards of county commissioners can es- 
tablish public hospitals for their several 
counties in cases of necessity and make rules, 
regulations and bylaws for preventing the 
spread of contagious and infectious diseases 
and for taking care of those afflicted thereby, 
the same not being inconsistent with the laws 
of the State. Prichard v. Board of Comm’rs, 126 
N.C. 908, 36 S.E. 353 (1900), decided under 
former law. 


Aboard of county commissioners cannot 
burn a residence to prevent the spread of 
contagious and infectious diseases. A 
proper disinfection would be the extent of their 
powers in respect to property thus tainted or 
infected. Prichard v. Board of Comm'rs, 126 
N.C. 908, 36 S.E. 353 (1900), decided under 
former law. 


§ 153A-248. Health-related appropriations. 


(a) A county may appropriate revenues not otherwise limited as to use by 


law: 


(1) To a licensed facility for the mentally retarded, whether publicly or 
privately owned, to assist in maintaining and developing facilities and 
treatment, if the board of commissioners determines that the care 
offered by the facility is available to residents of the county. The 
facility need not be located within the county. 

(2) To a sheltered workshop or other private, nonprofit, charitable orga- 
nization offering work or training activities to the physically or 
mentally handicapped, and may otherwise assist such an organiza- 


tion. 
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(3) To an orthopedic hospital, whether publicly or privately owned, to 
assist in maintaining and developing facilities and treatment, if the 
board of commissioners determines that the care offered by the 
hospital is available to residents of the county. The hospital need not 
be located within the county. 

(4) To a training center or other private, nonprofit, charitable organiza- 
tion offering education, treatment, rehabilitation, or developmental 
programs to the physically or mentally handicapped, and may other- 
wise assist such organizations; provided, however, such action shall be 
with the concurrence of the county board of education; and provided, 
further, that within 30 days after receipt of the request for concur- 
rence, the county board of education shall notify the board of county 
commissioners whether it concurs, and should it fail to so notify the 
board of county commissioners within such period, it shall be deemed 
to have concurred. 

(b) The ordinance making the appropriation shall state specifically what the 
appropriation is to be used for, and the board of commissioners shall require 
that the recipient account for the appropriation at the close of the fiscal year. 
(1967, cc. 464, 1074: 1969.'c. 802; 1973, c. 822. s. 1: 1977, 6 474, 1979 callie 
Secs) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Subdivision (a)(2) Is Inapplicable to 
Learning-Disabled Children. — While the 
general terms of subdivision (a)(2) of this sec- 
tion could conceivably be construed to address 
the problem of inadequate educational opportu- 
nities for learning-disabled children in the 
school system, it is evident that the specific 
remedies prescribed in former §§ 115-315.7, et 
seq., 115-377, and 115-384 were controlling. 
Hughey v. Cloninger, 297 N.C. 86, 253 S.E.2d 
898 (1979). 


And subdivision (a)(2) cannot be reason- 
ably interpreted to encompass schools for 
dyslexic children. Hughey v. Cloninger, 297 
N.C. 86, 253 S.E.2d 898 (1979). 

Hence an appropriation by Gaston 
County to the Dyslexia School of North 
Carolina was not authorized by subdivision 
(a)(2) of this section. Hughey v. Cloninger, 297 
N.C. 86, 253 S.E.2d 898 (1979). 


§ 153A-249. Hospital services. 


A county may provide and support hospital services pursuant to Chapters 
122C, 181 and 131E of the General Statutes. (1868, c. 20, s. 8; Code, s. 707; 
Rev., s. 1318;-C.S., s. 1297; 1923, c: 81; 1973,’c.,822, s.. 1: 1985..¢..589=s, 593) 


Editor’s Note. — Chapter 131, referred to in 
this section, was repealed by Session Laws 


1983, c. 775, s. 1. As to health care facilities and 
services, see now Chapter 131E. 


CASE NOTES 


County commissioners are not liable for 
failure to establish hospitals. Bell v. Com- 
missioners of Johnston County, 127 N.C. 85, 37 
S.E. 1386 (1900), decided under former law. 


Funds paid to memorial hospital by city 
and county under contract did not make the 
hospital a State agency subject to federal inter- 
diction. Eaton v. Board of Managers, 261 F.2d 
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521 (4th Cir. 1958), cert. denied, 359 U.S. 984, Applied in National Medical Enters., Inc. v. 
79S. Ct. 941, 3 L. Ed. 2d 934 (1959) decided Sandrock, 72 N.C. App. 245, 324 S.E.2d 268 
under former law. (1985). 


OPINIONS OF ATTORNEY GENERAL 


As to duty of county to pay for hospital- Ogletree, Tyrrell County Attorney, 40 N.C.A.G. 
ization of prisoner in county jail, see Opin- 352 (1970). 
ion of Attorney General to Mr. Charles W. 


§ 153A-250. Ambulance services. 


(a) Acounty may by ordinance franchise ambulance services provided in the 
county to the public at large, whether the service is based inside or outside the 
county. The ordinance may: 

(1) Grant franchises to ambulance operators on terms set by the board of 
commissioners; 

(2) Make it unlawful to provide ambulance services or to operate an 
ambulance in the county without such a franchise; 

(3) Limit the number of ambulances that may be operated within the 
county; 

(4) Limit the number of ambulances that may be operated by each 
franchised operator; 

(5) Determine the areas of the county that may be served by each 
franchised operator; 

(6) Establish and from time to time revise a schedule of rates, fees, and 
charges that may be charged by franchised operators; 

(7) Set minimum limits of liability insurance for each franchised operator; 

(8) Establish other necessary regulations consistent with and supplemen- 
tary to any statute or any Department of Health and Human Services 
regulation relating to ambulance services. 

Before it may adopt an ordinance pursuant to this subsection, the board of 
commissioners must first hold a public hearing on the need for ambulance 
services. The board shall cause notice of the hearing to be published once a 
week for two successive weeks before the hearing. After the hearing the board 
may adopt an ordinance if it finds that to do so is necessary to assure the 
provision of adequate and continuing ambulance service and to preserve, 
protect, and promote the public health, safety, and welfare. 

If a person, firm, or corporation is providing ambulance services in a county 
or any portion thereof on the effective date of an ordinance adopted pursuant 
to this subsection, the person, firm, or corporation is entitled to a franchise to 
continue to serve that part of the county in which the service is being provided. 
The board of commissioners shall determine whether the person, firm, or 
corporation so entitled to a franchise is in compliance with Chapter 130, Article 
26; and if that is the case, the board shall grant the franchise. 

(b) In lieu of or in addition to adopting an ordinance pursuant to subsection 
(a) of this section, a county may operate or contract for ambulance services in 
all or a portion of the county. A county may appropriate for ambulance services 
any revenues not otherwise limited as to use by law, and may establish and 
from time to time revise schedules of rates, fees, charges, and penalties for the 
ambulance services. A county may operate its ambulance services as a line 
department or may create an ambulance commission and vest in it authority 
to operate the ambulance services. 

(c) Acity may adopt an ordinance pursuant to and under the procedures of 
subsection (a) of this section and may operate or contract for ambulance 
services pursuant to subsection (b) of this section if (i) the county in which the 
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city is located has adopted a resolution authorizing the city to do so or (11) the 
county has not, within 180 days after being requested by the city to do so, 
provided for ambulance services within the city pursuant to this section. Any 
action taken by a city pursuant to this subsection shall apply only within the 
corporate limits of the city. 

If a city is exercising a power granted by this subsection, the county in which 
the city is located may thereafter take action to provide for ambulance service 
within the city, either under subsection (a) or subsection (b) of this section, only 
after having given to the city 180 days’ notice of the county’s intention to take 
action. At the end of the 180 days, the city’s authority under this subsection is 
preempted by the county. 

(d) Acounty or a city may contract with a franchised ambulance operator or 
with another county or city for ambulance service to be provided upon the call 
of a department or agency of the county or city. A county may contract with a 
franchised ambulance operator for transportation of indigents or persons 
certified by the county department of social services to be public assistance 
recipients. 

(e) Each county or city operating ambulance services is subject to the 
provisions of Chapter 130, Article 26 (“Regulation of Ambulance Services”). 
(1967, c. 348, s. 5; 1969, c. 147; 19738, c. 476, s. 128; c. 822, s. 1; 1997-443, s. 


11A.118(a).) 


Cross References. — As to the providing of 
emergency medical, rescue and ambulance ser- 
vice by rural fire protection districts, see § 69- 
25.4. 

Editor’s Note. — Chapter 130, Article 26, 


CASE 


Editor’s Note. — Many of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Constitutionality of Liability Insurance 
Provision. — Subdivision a6 of former § 153- 
9(58), which was identical to subdivision (a)(7) 
of this section, was not void as being in contra- 
vention of constitutional prohibitions against 
monopolies and exclusive emoluments, since it 
did not provide that lability insurance should 
be the exclusive method of indemnifying per- 
sons or property against loss due to negligent 
operation of the ambulance service. Whaley v. 
Lenoir County, 5 N.C. App. 319, 168 S.E.2d 411 
(1969). 

Regulation of ambulance service is a 
valid and legitimate exercise of the police 
power. Whaley v. Lenoir County, 5 N.C. App. 
319, 168 S.E.2d 411 (1969). 

But Authority of County Cannot Exceed 
That Given by Enabling Act. — The author- 
ity of the county to regulate ambulance service, 
whether it be by franchise, permit, certificate of 
public convenience or necessity, license or 
whatever name is given, can only come from 
and cannot exceed that given by the enabling 
act. Whaley v. Lenoir County, 5 N.C. App. 319, 
168 S.E.2d 411 (1969). 

For case holding county ordinance reg- 


referred to in this section, was repealed by 
Session Laws 1983, c. 891, s. 1. As to regulation 
of ambulance services, see now § 131E-155 et 
seq. 


NOTES 


ulating ambulance service unconstitu- 
tional, see Whaley v. Lenoir County, 5 N.C. 
App. 319, 168 S.E.2d 411 (1969). 

County-operated ambulance service 
was entitled to governmental immunity, 
even though it charged a fee to help defray 
operating costs. McIver v. Smith, 134 N.C. App. 
583, 518 S.E.2d 522 (1999). 

Contract with Funeral Home for Ambu- 
lance Services. — In the absence of a vote or 
of authority expressly granted by the legisla- 
ture, a county may not legally contract with a 
funeral home for ambulance services, and its 
attempt to do so prior to the enactment of an 
enabling statute was ultra vires. Moody v. 
Transylvania County, 271 N.C. 384, 156 S.E.2d 
716 (1967). 

The grandfather clause in this section is 
not self-executing. Nursing Registry, Inc. v. 
Eastern N.C. Regional Emergency Medical 
Servs. Consortium, Inc., 959 F. Supp. 298 
(E.D.N.C. 1997). 

Application Required. — In order to notify 
the board of commissioners that one is cur- 
rently providing ambulance services, and in 
order to give the board an opportunity to affir- 
matively grant a franchise to continue doing 
business, it is necessary that an ambulance 
company actually submit an application that 
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can be granted. Nursing Registry, Inc. v. East- 
ern N.C. Regional Emergency Medical Servs. 
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Consortium, Inc., 959 F. Supp. 298 (E.D.N.C. 
1997). 


OPINIONS OF ATTORNEY GENERAL 


Provision of Ambulance Service Within 
Discretion of Board of Commissioners. — 
Former § 153-9(58) did not authorize the hold- 
ing of a “straw vote” election, or any type of 
referendum to determine whether ambulance 
services should be provided or continued. 
Whether ambulance service should be provided 
or continued is a matter within the discretion of 


the board of county commissioners. See opinion 
of Attorney General to Mr. E. Ray Etheridge, 
Camden County Attorney, 40 N.C.A.G. 74 
(1969). 

County May, in Certain Cases, Provide 
Free Ambulance Service. — See opinion of 
Attorney General to Mr. Joe O. Brewer, 43 
N.C.A.G. 157 (1973). 


§§ 153A-251 through 153A-254: Reserved for future codification pur- 


poses. 


Part 2. Social Service Provisions. 


§ 153A-255. Authority to provide social service programs. 


Each county shall provide social service programs pursuant to Chapter 108A 
and Chapter 111 and may otherwise undertake, sponsor, organize, engage in, 
and support other social service programs intended to further the health, 
welfare, education, employment, safety, comfort, and convenience of its citi- 
zens. (1868, c. 20, s. 8; Code, s. 707; Rev., s. 13818; C.S., s..1297; 1973, c. 822. s. 


1; 1981, c. 562, s. 12; 1997-443, s. 12.13.) 


Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1116 
(1981). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Appropriation for Dyslexia School Not 
Authorized. — An appropriation by the 
Gaston County Board of Commissioners to the 
Dyslexia School of North Carolina was not 
authorized by either § 153A-149(c)(30) or this 
section. Hughey v. Cloninger, 297 N.C. 86, 253 
S.E.2d 898 (1979). 

Tax Levy to Fund Medically Unneces- 
sary Abortions Ultra Vires and Void. — 
This section does not give counties the under- 
lying authority to levy taxes pursuant to 
§ 153A-149(c)(30) to fund medically unneces- 
sary abortions, since the authority conferred 
upon counties to provide social services pursu- 
ant to this section is limited to providing the 
poor with the basic necessities of life, and a 
medically unnecessary abortion is not a basic 
necessity of life; therefore, a county exceeds its 
statutorily conferred power in levying a tax to 
fund medically unnecessary abortions, and the 
tax levy is ultra vires and void. Stam v. State, 


302 N.C. 357, 275 S.E.2d 439 (1981): 

Ascertainment of Indigents Entitled to 
Support. — It is the exclusive right of the 
legislature to determine and declare by whom 
and how the indigent of the State entitled to 
support shall be ascertained, and from what 
fund and by whom allowances for their support 
shall be made. Board of Educ. v. Commissioners 
of Bladen, 113 N.C. 379, 18 S.E. 661 (1893). 

The legislature may delegate authority 
to county officials to provide and care for one 
class of the indigent or unfortunate inhabitants 
of the State, and to disburse a part of the fund 
devoted to the support of the poor, by appropri- 
ating it more directly to another class, whose 
wants, in the opinion of the lawmakers, can be 
best supplied through public agencies of a dif- 
ferent kind. Board of Educ. v. Commissioners of 
Bladen, 113 N.C. 379, 18 S.E. 661 (1893). 

No Recovery from County for Officiously 
Providing for Pauper. — Although a person 
may be a proper subject of county charge, 
anyone who officiously provides for such person 
cannot recover the amount of his outlay from 
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the county. Copple v. Commissioners of Davie 
County, 138 N.C. 127, 50 S.E. 574 (1905). 
Express Contract or Express Request 
for Service Necessary to Bind County. — In 
order to make a binding pecuniary obligation 
on the county, there must be an express con- 
tract to that effect, or the service must be done 
at the express request of the proper county 
officer or agent. Copple v. Commissioners of 
Davie County, 138 N.C. 127, 50 S.E. 574 (1905). 
Thirty-Year Contract Upheld. — Where 
the General Assembly authorized a county to 
enter into a contract with a public hospital for 
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the care of its indigent sick for a period of 30 
years, and the board of commissioners of the 
county, in the exercise of the discretion vested 
in the board by the statute, agreed to contract 
for that period, the contract would not be held 
invalid because of its duration. Martin v. Board 
of Comm’rs, 208 N.C. 354, 180 S.E. 777 (1935). 

For case holding contracts for the loan 
of money made by the late county courts 
for the support of paupers ultra vires, and 
therefore void, see Daniel v. Board of Comm’rs, 
74 N.C. 494 (1876). 


OPINIONS OF ATTORNEY GENERAL 


County-owned pharmacy which is oper- 
ated with the approval of the county com- 
missioners for the purpose of dispensing 
drugs to needy persons may be a participant in 
the State Board of Social Services’ (now Depart- 
ment of Human Resources’) drug program un- 


§ 153A-256. County home. 


der which the board (department) makes pay- 
ments to pharmacies for drugs dispensed to 
welfare recipients. See opinion of Attorney Gen- 
eral to Mr. Emmett L. Sellers, Director, Divi- 
sion of Medical Services, State Department of 
Social Services, 40 N.C.A.G. 704 (1969). 


A county may establish, erect, acquire, lease as lessor or lessee, equip, 
support, operate, and maintain a county home for aged and infirm persons and 
may appropriate funds for these purposes. 

The superintendent of each county home shall make an annual report on its 
operation to the board of commissioners of the county operating the home and 
to the Department of Health and Human Services. The report shall contain 
any information that the board of commissioners and the Department of 
Health and Human Services, respectively, require, and the Department may 
provide forms for this report. (1876-7, c. 277, s. 3; Code, ss. 3541, 3543; 1891, 
c. 138; Revi; ss. 1828, 1829; 1919) ¢) 727 C:S''ss71336; 13887; 13838; 1961, ¢- 139; 
s. 1; 1978, ¢. 476, s.'138; c. 822, s. 1;:1997-443, s. 11A.118(a)-.) | 


CASE NOTES 


Three-year statute of limitations applies 
to an action brought by a county against 
an inmate of a county home to secure reim- 


her upkeep in the home. Guilford County v. 
Hampton, 224 N.C. 817, 32 S.E.2d 606 (1945), 
decided under former law. 


bursement or indemnity for sums expended for 


§ 153A-257. Legal residence for social service purposes. 


(a) Legal residence in a county determines which county is responsible (i) 
for financial support of a needy person who meets the eligibility requirements | 
for a public assistance or medical care program offered by the county or (ii) for 
other social services required by the person. 

Legal residence in a county is determined as follows: 

(1) Except as modified below, a person has legal residence in the county in 
which he resides. 

(2) Ifa person is in a hospital, mental institution, nursing home, boarding 
home, confinement facility, or similar institution or facility, he does 
not, solely because of that fact, have legal residence in the county in 
which the institution or facility is located. 
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(3) A minor has the legal residence of the parent or other relative with 
whom he resides. If the minor does not reside with a parent or relative 
and is not in a foster home, hospital, mental institution, nursing 
home, boarding home, educational institution, confinement facility, or 
similar institution or facility, he has the legal residence of the person 
with whom he resides. Any other minor has the legal residence of his 
mother, or if her residence is not known then the legal residence of his 
father; if his mother’s or father’s residence is not known, the minor is 
a legal resident of the county in which he is found. 

(b) A legal residence continues until a new one is acquired, either within or 
outside this State. When a new legal residence is acquired, all former legal 


residences terminate. 


(c) This section is intended to replace the law defining “legal settlement.” 
Therefore any general law or local act that refers to “legal settlement” is 
deemed to refer to this section and the rules contained herein. (1777, c. 117, s. 
16, P.R.; R.C., c. 86, s. 12; Code, s. 3544; Rev., s. 1333; C.S., s. 1342; 1931, c. 120; 
Pia ome athe 1959, ¢..272:41973, 1c. 8228. 1.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under corresponding sections of former 
law. 

Each County Charged with Support of 
Its Poor. — It is the manifest purpose of the 
law in regard to pauper settlements to charge 
each county with the support of its own poor. 
Commissioners of County of Burke v. Commis- 
sioners of County of Buncombe, 101 N.C. 520, 8 
S.E. 176 (1888). 

Liability of County Dependent on Resi- 
dence or Settlement. — The liability of a 
county for the support of a pauper does not 
depend upon the law of domicile or citizenship, 
but upon that of residence or settlement. Com- 
missioners of County of Burke v. Commission- 
ers of County of Buncombe, 101 N.C. 520, 8S.E. 
176 (1888). 

The legal settlement of the pauper deter- 
mines the liability. Board of Comm’rs of 
McDowell County v. Board of Comm'rs of 
Forsyth County, 121 N.C. 295, 28 S.E. 412 
(1897). 

Although in most cases the county of domicile 
and the county of settlement are the same, yet 
they are sometimes different, and in such case 
the county of settlement is chargeable with the 
maintenance of an illegitimate child. State v. 
Elam, 61.N.C. 460 (1868). 

Liability for Illegitimate Child Fixed by 
Mother’s Settlement. — The liability of the 
county for the maintenance of an illegitimate 
child is fixed not by its birth but by the settle- 
ment of its mother at the time of its birth. State 
v. Elam, 61 N.C. 460 (1868). 

An illegitimate child, who has not gained a 
new settlement by a year’s residence in some 
other county, is, for the purpose of being ap- 
prenticed, subject to the jurisdiction of the 
court of that county in which its mother was 


settled at the time of its birth. Ferrell v. Boykin, 
61 N.C. 9 (1866). 

Settlement Not Ipso Facto Obtained by 
Birth. — Neither legitimate nor illegitimate 
children shall gain a settlement by birth in the 
county in which they may be born, if neither of 
their parents had any settlement therein. State 
v. Elam, 61 N.C. 460 (1868). 

What County Liable When Mother of 
Illegitimate Child Is Without Settlement. 
— An illegitimate child, born in this State of a 
mother who had not resided in it for 12 months, 
as required by the statute then in effect, was 
chargeable for maintenance upon the county in 
which it was born. Since the statute did not 
contemplate the case of foreign paupers, the 
question of settlement was left as at common 
law. State ex rel. Merritt v. McQuaig, 63 N.C. 
550 (1869). 

A legal settlement continues until a new 
one is acquired. Board of Comm’rs of 
McDowell County v. Board of Comm’rs of 
Forsyth County, 121 N.C. 295, 28 S.E. 412 
(1897). 

Recovery for Medical Services Fur- 
nished Pauper Injured in Another County. 
— Where a pauper, temporarily absent from 
the county where he had a “legal settlement,” 
was so disabled as to require immediate medi- 
cal services and was furnished by the authori- 
ties of another county with such attention and 
board, the latter was entitled to recover the 
expenses thereof from the county where the 
pauper had his settlement. Board of Comm’rs of 
McDowell County v. Board of Comm’rs of 
Forsyth County, 121 N.C. 295, 28 S.E. 412 
(1897). 

Cited in In re Phillips, 99 N.C. App. 159, 392 
S.E.2d 407 (1990). 
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OPINIONS OF ATTORNEY GENERAL 


As to legal settlement of mental incom- 
petent for welfare payment purposes, see 
opinion of Attorney General to Mr. Joseph P.B. 
McCauley, Director, Gaston County Depart- 
ment of Social Services, 40 N.C.A.G. 678 (1970), 
issued under former law. 

Nursing Home Residence Not Sufficient 
for “Legal Settlement”. — See opinion of 
Attorney General to Mr. Joe Freeman Britt, 
Robeson County Attorney, 41 N.C.A.G. 197 


(1971), issued under former law. 

Daughter reaching majority and con- 
fined in institution retained settlement in 
county from which she came although her 
parent moved to another county while she was 
confined. See opinion of Attorney General to 
Mrs. Bing Lau, Social Worker, Murdoch Center, 
41 N.C.A.G. 472 (1971), issued under former 
law. 


§ 153A-258: Reserved for future codification purposes. 


Part 3. Health and Social Services Contracts. 


§ 153A-259. Counties authorized to contract with other 
entities for health and social services. 


A county is authorized to contract with any governmental agency, person, 
association, or corporation for the provision of health or social services 
provided that the expenditure of funds pursuant to such contracts shall be for 
the purpose for which the funds were appropriated and is not otherwise 
prohibited by law. (1979, 2nd Sess., c. 1094, s. 2.) 


Editor’s Note. — The preamble to Session 
Laws 1979, 2nd Sess., c. 1094, cited as the 
reason for the enactment of the act the case of 


Hughey v. Cloninger, 297 N.C. 86, 253 S.E.2d 
898 (1979), requiring statutory authority for 
third-party contracts. 


§ 153A-260: Reserved for future codification purposes. 


ARTICLE 14. 


Libraries. 


§ 153A-261. Declaration of State policy. 


The General Assembly recognizes that the availability of adequate, modern 
library services and facilities is in the general interest of the people of North 
Carolina and a proper concern of the State and of local governments. Therefore 
it is the policy of the State of North Carolina to promote the establishment and 
development of public library services throughout the State. (1973, c. 822, s. 1.) 


CASE NOTES 


Operation of a public library meets the 
test of “governmental function.” Seibold v. 
Kinston-Lenoir County Pub. Library, 264 N.C. 


360, 141 S.E.2d 519 (1965), decided under 
former law. 


§ 153A-262. Library materials defined. 


For purposes of this Article, the phrase “library materials” includes, without 
limitation, books, plates, pictures, engravings, maps, magazines, pamphlets, 
newspapers, manuscripts, films, transparencies, microforms, recordings, or 
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other specimens, works of literature, or objects of art, historical significance, or 
curiosity (1953, 68721; 1963 ¢) 946; 119713'¢) 698; 's. 3;°1973; ¢. 822, 's: 1.) 


§ 153A-263. Public library systems authorized. 


A county or city may: 

(1) Establish, operate, and support public library systems; 

(2) Set apart lands and buildings for a public library system; 

(3) Acquire real property for a public library system by gift, grant, 
purchase, lease, exercise of the power of eminent domain, or any other 
lawful method. If a library board of trustees is appointed, a county or 
city shall, before acquiring real property by purchase, lease, or 
exercise of the power of eminent domain, seek the recommendations of 
the board of trustees regarding the proposed acquisition; 

(4) Provide, acquire, construct, equip, operate, and maintain buildings 
and other structures for a public library system; 

(5) Acquire library materials by purchase, exchange, bequest, gift, or any 
other lawful method; 

(6) Appropriate funds to carry out the provisions of this Article; 

(7) Accept any gift, grant, lease, loan, exchange, bequest, or devise of real 
or personal property for a public library system. Devises, bequests, 
grants, and gifts may be accepted and held subject to any term or 
condition that may be imposed by the grantor or trustor, except that 
no county or city may accept or administer any term or condition that 
requires it to discriminate among its citizens on the basis of race, sex, 
or relizion. (1953; c. 721; 1963, c. 945; 1971, c, 698, s. 3; 1973, ¢: 822; 
s. 1.) 


§ 153A-264. Free library services. 


If a county or city, pursuant to this Article, operates or makes contributions 
to the support of a library, any resident of the county or city, as the case may 
be, is entitled to the free use of the library. (1953, c. 721; 1963, c. 945; 1971, c. 
698, 8:3; 1973, c. 822, s. 1.) 


§ 153A-265. Library board of trustees. 


The governing body of a county or city may appoint a library board of 
trustees. The governing body shall determine the number of members of the 
board of trustees (which may not be more than 12), the length of their terms, 
the manner of filling vacancies, and the amount, if any, of their compensation 
and allowances. The governing body may remove a trustee at any time for 
incapacity, unfitness, misconduct, or neglect of duty. (1953, c. 721; 1963, c. 945; 
Papi odo. s. 1 197d, ¢c, 822, 's. 1} 


Local Modification. — Burke: 1977, 2nd 
Sess., c. 1168; 1981 (Reg. Sess., 1982), c. 1141. 


§ 153A-266. Powers and duties of trustees. 


If a board of trustees is appointed, it shall elect a chairman and may elect 
other officers. The governing body may delegate to the board of trustees any of 
the following powers: 

(1) To formulate and adopt programs, policies, and regulations for the 
government of the library; 
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(2) To make recommendations to the -governing body concerning the 
construction and improvement of buildings and other structures for 
the library system; . 

(3) To supervise and care for the facilities of the library system; 

(4) To appoint a chief librarian or director of library services and, with his 
advice, to appoint other employees of the library system. If some other 
body or official is to appoint the chief librarian or director of library 
services, to advise that body or official concerning that appointment; 

(5) To establish, a schedule of fines and charges for late return of, failure 
to return, damage to, and loss of library materials, and to take other 
measures to protect and regulate the use of such materials; 

(6) To participate in preparing the annual budget of the library system; 

(7) To extend the privileges and use of the library system to nonresidents 
of the county or city establishing or supporting the system, on any 
terms or conditions the board may prescribe. 

(8) To otherwise advise the board of commissioners on library matters. 

The board of trustees shall make an annual report on the operations of the 
library to the governing body of the county or city and shall make an annual 
report to the Department of Cultural Resources as required by G.S. 125-5. If no 
board of trustees is established, the governing body shall make the annual 
report to the Department. (19538, c. 721; 1963, c. 945; 1969, c. 488; 1971, c. 698, 
Sip Ol Ow et LOOMS Me CLO. ky) 


§ 153A-267. Qualifications of chief librarian; library em- 
ployees. 


(a) To be eligible for appointment and service as chief administrative officer 
of a library system (whether designated chief librarian, director of library 
services, or some other title), a person must have a professional librarian 
certificate issued by the Secretary of Cultural Resources, pursuant to G.S. 
125-9, under regulations for certification of public librarian as established by 
the North Carolina Public Librarian Certification Commission pursuant to the 
provisions of G.S. 143B-67. 

(b) The employees of a county or city library system are, for all purposes, 
employees of the county or city, as the case may be. (19538, c. 721; 1963, c. 945; 
19693c. 488;,1971..¢,. 698, s. 3; 1973) Cc. 476.5.03: C322, Sela IO/D occa a LG. 


§ 153A-268. Financing library systems. 


A county or city may appropriate for library purposes any funds not 
otherwise limited as to use by law. (19738, c. 822, s. 1.) 


§ 153A-269. Title to library property. 


The title to all property acquired by a county or city for library purposes shall 
be in the name of the county or city. If property is given, granted, devised, 
bequeathed, or otherwise conveyed to the board of trustees of a county or city 
library system, it shall be deemed to have been conveyed to the county or city 
and shall be held in the name of the county or city. (1953, c. 721; 1963, c. 945; 
TOTAL CY OOS meN Ss OTS scgoce. 6.) 


§ 153A-270. Joint libraries; contracts for library services. 


Two or more counties or cities or counties and cities may establish a joint 
library system or contract for library services, according to the procedures and 
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provisions of Chapter 160A, Article 20, Part 1. (1953, c. 721; 1963, c. 945; 1971, 
CHOOSh 6. Bw 1973 03822-5110 


§ 153A-271. Library systems operated under local acts 
brought under this Article. 


If a county or city operates a library system pursuant to a local act, the 
governing body of the county or city may by ordinance provide that the library 
system is to be operated pursuant to this Article. (1973, c. 822, s. 1.) 


§ 153A-272. Designation of library employees to register 
voters. 


The governing body of each public library with four or more employees shall 
designate at least one employee of the library to be appointed by the county 
board of elections to register voters pursuant to G.S. 163-80(a)(6). With the 
approval of the board of elections, additional employees may also be designated 
for this purpose by the governing body. (1983, c. 588, s. 1.) 


Editor’s Note. — G.S. 163-80, referred to 
above, has been repealed. 


§ 153A-273: Reserved for future codification purposes. 


ARTICLE 15. 
Public Enterprises. 


Part 1. General Provisions. 


§ 153A-274. Public enterprise defined. 


As used in this Article, “public enterprise” includes: 

(1) Water supply and distribution systems. 

(2) Wastewater collection, treatment, and disposal systems of all types, 
including septic tank systems or other on-site collection or disposal 
facilities or systems. 

(3) Solid waste collection and disposal systems and facilities. 

(4) Airports. 

(5) Off-street parking facilities. 

(6) Public transportation systems. 

(7) Stormwater management programs designed to protect water quality 
by controlling the level of pollutants in, and the quantity and flow of, 
stormwater and structural and natural stormwater and drainage 
systems of all types. (1965, c. 370; 1957, c. 266, s. 3; 1961, c. 514, s. 1; 
et LOO I saab OF 16256801973) cf 822) Sw; col214n1 OT Teen lays ale 
1979, c. 619, s. 1; 1989, c. 643, s. 2; 1991 (Reg. Sess., 1992), c. 944, s. 
13; 2000-70, s. 1.) 


Local Modification. — Bladen: 1985, c. 433, 844; Northampton: 1991 (Reg. Sess., 1992), c. 
s. 1; 1989 (Reg. Sess., 1990), c. 839; Columbus: 864; Sampson: 1985, c. 433, s. 1; 1991, c. 13; 
1991 (Reg. Sess., 1992), c. 844; Duplin: 1991 Stanly: 1985, c. 433, s. 1. 

(Reg. Sess., 1992), c. 844; Franklin: 1991 (Reg. Editor’s Note. — Session Laws 2000-70, s. 
Sess., 1992), c. 864; Hertford: 1991 (Reg. Sess., 8, effective June 30, 2000, is a severability 
1992), c. 844; Martin: 1991 (Reg. Sess., 1992),c. clause. 
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Effect of Amendments. — Session Laws ing “stormwater and” in subdivision (7); and 
2000-70, s. 1, effective retroactively to July 15, made stylistic and punctuation changes 
1989, added the language beginning throughout. 
“Stormwater management programs” and end- 
CASE NOTES 


A public enterprise includes sewage col- 
lection and disposal systems of all types. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

Greater in Scope Than a Building. — A 
public enterprise denotes a complex systematic 
activity or undertaking — something greater in 
scope than a building. Davidson County v. City 
of High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
modified and aff'd, 321 N.C. 252, 362 S.E.2d 
553 (1987). 

The word “building,” as used in § 153A- 
347, does not encompass a “public enter- 
prise,” as used in this section and § 160A-311. 
Davidson County v. City of High Point, 85 N.C. 
App. 26, 354 S.E.2d 280, modified and aff’d, 321 
N.C, 252, 362 S.E.2d 553 (1987): 

Operation of a Water and/or Sewer Sys- 
tem for and on Behalf of Another Unit of 
Local Government. — Pursuant to an 
interlocal cooperative agreement and pursuant 
to authority granted in this Article, a county 
may, among other things, operate a water 
and/or sewer system for and on behalf of an- 
other unit of local government, such as a water 
and sewer district, and in conjunction there- 
with may exercise those rights, powers, and 
functions granted to water and sewer districts 
as found in § 162A-88 and those rights, pow- 
ers, and functions granted to counties in this 
Article. McNeill v. Harnett County, 327 N.C. 


552, 398 S.E.2d 475 (1990). 

Sewer district and Harnett County entered 
into a contract on July 23, 1984, wherein it was 
agreed that the sewer district’s sewer system, 
which had been completed that year, would be 
operated by Harnett County through its De- 
partment of Public Utilities. Such units of local 
government may contract with each other to 
execute undertakings such as public enter- 
prises, which would include a sewer system. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Cited in Mclver v. Smith, 134 N.C. App. 583, 
518 S.E.2d 522 (1999). 


§ 153A-275. Authority to operate public enterprises. 


(a) A county may acquire, lease as lessor or lessee, construct, establish, 
enlarge, improve, extend, maintain, own, operate, and contract for the opera- 
tion of public enterprises in order to furnish services to the county and its 
citizens. A county may acquire, construct, establish, enlarge, improve, main- 
tain, own, and operate outside its borders any public enterprise. 

(b) A county may adopt adequate and reasonable rules to protect and 
regulate a public enterprise belonging to or operated by it. The rules shall be 
adopted by ordinance, shall apply to the public enterprise system both within 
and outside the county, and may be enforced with the remedies available under 
any provision of law. (1955, c. 370; 1957, c. 266, s. 3; 1961, c. 514, s. 1; c. 1001, 
S. ate c. 462; 1971, c. 568; 1973, c. 822, s. 1; 1991 (Reg. Sess., 1992), c. 836, 
Sars 


CASE NOTES 


Constitutionality of Former Statute. — 
Former § 153-9(46), was constitutional, violat- 
ing neither § 5 nor § 17 of Art. I of the Consti- 


tution of 1868. Ramsey v. Rollins, 246 N.C. 647, 
100 S.E.2d 55 (1957). 
The limitation upon the counties contained in 
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Art. VII, § 7 of the Constitution of 1868, requir- 
ing that bonds for the construction of water and 
sewer systems be approved by the voters in 
such county, did not impair the constitutional- 
ity of the grant of the power to construct such 
systems in any respect. Ramsey v. Rollins, 246 
N.C. 647, 100 S.E.2d 55 (1957). 

Public Enterprises Outside County’s 
Boundaries. — By the broad language which 
the legislature has used in § 160A-312 and this 
section, it has evidenced its intent to give cities 
and counties comprehensive authority to own 
and operate public enterprises outside their 
boundaries with respect to the service of them- 
selves and their citizens. Davidson County v. 
City of High Point, 85 N.C. App. 26, 354 S.E.2d 
280 (1987). 

No Blanket Subjection to Host Jurisdic- 
tion’s Zoning Regulations. — The Legisla- 
ture has not seen fit to curtail the broad grant 
of authority it has given cities and counties in 
§ 160A-312 and this section, respectively, by 
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blanketly subjecting public enterprises to a 
host jurisdiction’s zoning regulations. Rather, 
when in its judgment it has deemed it neces- 
sary to restrict one political subdivision’s abil- 
ity to establish a particular type of public 
enterprise in another political subdivision the 
legislature has enacted a statute to accomplish 
that specific goal. Davidson County v. City of 
High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
modified and aff’d, 321 N.C. 252, 362 S.E.2d 
553 (1987). 

A county is authorized to operate a pub- 
lic enterprise in order to furnish services 
to its citizens. McNeill v. Harnett County, 327 
N.C. 552, 398 S.E.2d 475 (1990). 

Water and sewer districts may contract 
with counties to carry out their purposes. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

Cited in Barnhill San. Serv., Inc. v. Gaston 
County, 87 N.C. App. 532, 362 S.E.2d 161 
(1987). 


OPINIONS OF ATTORNEY GENERAL 


As to authority for county to appropri- 
ate nontax funds for water and sewer sys- 
tem, see opinion of Attorney General to Mr, M. 


Alexander Biggs, Special Counsel, Nash 
County Board of Commissioners, 40 N.C.A.G. 
92 (1970). 


§ 153A-276. Financing public enterprises. 


Subject to the restrictions, limitations, procedures, and regulations other- 
wise provided by law, a county may finance the cost of a public enterprise by 
levying taxes, borrowing money, and appropriating any other revenues, and by 
accepting and administering gifts and grants from any source. (1973, c. 822, s. 


1.) 


CASE NOTES 


The operation of the sewer system is a 
public enterprise, and, as such, the method of 
financing the system is subject to this section. 
However, the mandate of this section applies 
only where such “restrictions, limitations, pro- 
cedures, and regulations otherwise provided by 
law” are themselves mandatory. McNeill v. 
Harnett County, 327 N.C. 552, 398 S.E.2d 475 
(1990). 

Procedures and Regulations Provided 
by Law Applicable to Public Enterprises. 
— When an ordinance regulating a public en- 
terprise is adopted by a local government to 
finance the public enterprise, the procedures 
supplied in the General Statutes for adopting 


such an ordinance must likewise be followed; 
when a general obligation bond is issued by a 
local government, the provisions of Chapter 
159 must be followed; and when a local govern- 
ment purchases equipment, the applicable stat- 
utes regarding competitive bidding, where ap- 
plicable, must likewise be followed. There is no 
statute or law that mandates notice and hear- 
ing requirements for ordinances requiring 
mandatory connections and fixing related con- 
nection charges and user fees. McNeill v. 
Harnett County, 327 N.C. 552, 398 S.E.2d 475 
(1990). 

Quoted in McNeill v. Harnett County, 97 
N.C. App. 41, 387 S.E.2d 206 (1990). 


§ 153A-277. Authority to fix and enforce rates. 


(a) A county may establish and revise from time to time schedules of rents, 
rates, fees, charges, and penalties for the use of or the services furnished by a 
public enterprise. Schedules of rents, rates, fees, charges, and penalties may 
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vary for the same class of service in different areas of the county and may vary 
according to classes of service, and different schedules may be adopted for 
services provided outside of the county. A county may include a fee relating to 
subsurface discharge wastewater management systems and services on the 
property tax bill for the real property where the system for which the fee is 
imposed is located. 

(al)(1) Before it establishes or revises a schedule of rates, fees, charges, or 
penalties for stormwater management programs and structural and 
natural stormwater and drainage systems under this section, the 
board of commissioners shall hold a public hearing on the matter. A 
notice of the hearing shall be given at least once in a newspaper 
having general circulation in the area, not less than seven days before 
the public hearing. The hearing may be held concurrently with the 
public hearing on the proposed budget ordinance. 

(2) The fees established under this subsection must be made applicable 
throughout the area of the county outside municipalities. Schedules of 
rates, fees, charges, and penalties for providing stormwater manage- 
ment programs and structural and natural stormwater and drainage 
system service may vary according to whether the property served is 
residential, commercial, or industrial property, the property’s use, the 
size of the property, the area of impervious surfaces on the property, 
the quantity and quality of the runoff from the property, the charac- 
teristics of the watershed into which stormwater from the property 
drains, and other factors that affect the stormwater drainage system. 
Rates, fees, and charges imposed under this subsection may not 
exceed the county’s cost of providing a stormwater management 
program and a structural and natural stormwater and drainage 
system. The county’s cost of providing a stormwater management 
program and a structural and natural stormwater and drainage 
system includes any costs necessary to assure that all aspects of 
stormwater quality and quantity are managed in accordance with 
federal and State laws, regulations, and rules. 

(3) No stormwater utility fee may be levied under this subsection when- 
ever two or more units of local government operate separate 
stormwater management programs or separate structural and natu- 
ral stormwater and drainage system services in the same area within 
a county. However, two or more units of local government may allocate 
among themselves the functions, duties, powers, and responsibilities 
for jointly operating a stormwater management program and struc- 
tural and natural stormwater and drainage system service in the 
same area within a county, provided that only one unit may levy a fee 
for the service within the joint service area. For purposes of this 
subsection, a unit of local government shall include a regional 
authority providing stormwater management programs and struc- 
tural and natural stormwater and drainage system services. 

(b) Acounty may collect delinquent accounts by any remedy provided by law 
for collecting and enforcing private debts, and may specify by ordinance the 
order in which partial payments are to be applied among the various 
enterprise services covered by a bill for the services. A county may also 
discontinue service to a customer whose account remains delinquent for more 
than 10 days. If a delinquent customer is not the owner of the premises to 
which the services are delivered, the payment of the delinquent account may 
not be required before providing services at the request of a new and different 
tenant or occupant of the premises. If water or sewer services are discontinued 
for delinquency, it is unlawful for a person other than a duly authorized agent 
or employee of the county to reconnect the premises to the water or sewer 
system. 
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(c) Rents, rates, fees, charges, and penalties for enterprisory services are in 
no case a lien upon the property or premises served and, except as provided in 
subsection (d) of this section, are legal obligations of the person contracting for 
them, provided that no contract shall be necessary in the case of structural and 


natural stormwater and drainage systems. 
(d) Rents, rates, fees, charges, and penalties for enterprisory services are 
legal obligations of the owner of the property or premises served when: 
(1) The property or premises is leased or rented to more than one tenant 
and services rendered to more than one tenant are measured by the 


same meter; or 


(2) Charges made for use of a sewerage system are billed separately from 
charges made for the use of a water distribution system. (1961, c. 
1001, s. 1; 1973, c. 822, s. 1; 1991, c. 591, s. 2; 1991 (Reg. Sess., 1992), 
c. 932)s. 3; c. 1007, s: 45; 2000-70, s. 2.) 


Local Modification. — Cumberland: 1995, 
c. 469, § 1; Durham: 1998-60; Mecklenburg: 
1999-50, s. 1. 

Editor’s Note. — Session Laws 2000-70, s. 
8, effective June 30, 2000, is a severability 
clause. 

Effect of Amendments. — Session Laws 
2000-70, s. 2, effective retroactively to July 15, 
1989, added subdivision designations (1) 
through (3) in subsection (al); inserted 
“stormwater management programs and” in 
subdivision (al)(1); in subdivision (al)(2), in- 


serted “stormwater management programs 
and” in the second sentence, inserted 
“stormwater management program and a 
structural and natural” in the third sentence, 
and added the fourth sentence; and in subdivi- 
sion (al)(3), inserted “stormwater management 
programs or separate” in the first sentence, 
substituted “stormwater management program 
and structural” for “single structural” in the 
second sentence, and inserted “stormwater 
management programs and” in the third sen- 
tence. 


CASE NOTES 


Rate Classification Must Be Reasonable 
and Based on Substantial Differences. — 
Rates may be fixed in view of dissimilarities in 
conditions of service, but there must be some 
reasonable proportion between the variance in 
the conditions and the variances in the charges. 
Classification must be based on substantial 
difference. Barnhill San. Serv., Inc. v. Gaston 
County, 87 N.C. App. 532, 362 S.E.2d 161 
(1987), aff'd, 321 N.C. 742, 366 S.E.2d 856 
(1988). 


Charge Imposed Only on Commercial, 
Industrial and Municipal Haulers Upheld. 
— It was not a levy of an unreasonable discrim- 
inatory rate for a county to charge only com- 
mercial, industrial and municipal haulers of 
garbage for the use of the landfills. Barnhill 
San. Serv., Inc. v. Gaston County, 87 N.C. App. 
532, 362 S.E.2d 161 (1987), aff'd, 321 N.C. 742, 
366 S.E.2d 856 (1988). 


§ 153A-278. Joint provision of enterprisory services. 


Two or more counties, cities, or other units of local government may 
cooperate in the exercise of any power granted by this Article according to the 
procedures and provisions of Chapter 160A, Article 20, Part 1. (1961, c. 1001, 


Sele Lid, Cole, S. 1) 


CASE NOTES 


Interlocal Cooperative Agreements 
Sanctioned. — The use of interlocal coopera- 
tive agreements is sanctioned with respect to 
public enterprises in this section, which pro- 
vides that “two or more counties, cities, or other 


units of local government may cooperate in the 
exercise of any powers granted by this Article 
[Article 15 of Chapter 1538A].” McNeill v. 
Harnett County, 327 N.C. 552, 398 S.E.2d 475 
(1990). 
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§§ 153A-279 through 153A-282: Reserved for future codification pur- 


poses. 


Part 2. Special Provisions for Water and Sewer Services. 


§ 153A-283. Nonliability for failure to furnish water or 


sewer Services. 


In no case may a county be held liable for damages for failure to furnish 
water or sewer services. (1961, c. 1001, s. 1; 1973, c. 822, s. 1.) 


CASE NOTES 


Water Service Is Not “Property”. — Water 
service furnished by the County does not rise to 
the level of “property” protected by due process 
requirements. McNeill v. Harnett County, 327 
N.C. 552, 398 S.E.2d 475 (1990). 

No Claim of Entitlement to Water Ser- 
vices. — While other statutes specifically au- 
thorize disconnections in certain situations, 
this section states specifically that “in no case 
may a county be held liable for damages for 
failure to furnish water or sewer services.” In 
light of this statutory provision, a citizen of a 
county in North Carolina may not assert a 


claim of entitlement to water services. McNeill 
v. Harnett County, 327 N.C. 552, 398 S.E.2d 
475 (1990). 

Applicability. — This section did not apply 
to action against county for denying plaintiffs 
access to county sewer line, where plaintiffs did 
not seek sewer services from the the county, 
which were to be provided by town, but all 
plaintiffs sought from defendant was access to 
a county-owned sewer line. Browning-Ferris 
Indus. of S. Atl., Inc. v. Wake County, 905 F. 
Supp. 312 (E.D.N.C. 1995). 


§ 153A-284. Power to require connections. 


A county may require the owner of developed property on which there are 
situated one or more residential dwelling units or commercial establishments 
located so as to be served by a water line or sewer collection line owned, leased 
as lessee, or operated by the county or on behalf of the county to connect the 
owner’s premises with the water or sewer line and may fix charges for these 
connections. In the case of improved property that would qualify for the 
issuance of a building permit for the construction of one or more residential 
dwelling units or commercial establishments and where the county has 
installed water or sewer lines or a combination thereof directly available to the 
property, the county may require payment of a periodic availability charge, not 
to exceed the minimum periodic service charge for properties that are 
connected(1963; c: 985, s, b1965Pce 9690 "sr 251975, co S20 esr Oyo cord. 
8. 13; 19954) 511, s. 3.) 


CASE NOTES 


Constitutionality. — This section and the 
ordinances in question, which were passed 
without notice and an opportunity to be heard 
and which mandated connections to the sewer 
lines as well as the payment of related connec- 
tion charges and user fees, were consistent with 
federal procedural due process protections and 
were a valid exercise of the police power. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.£.2d 475 (1990). 

This section and county mandating ordi- 
nances met the requirements of both the fed- 


eral and State Constitutions in authorizing the 
imposition of connection charges and_ us- 
er/availability fees related to mandated connec- 
tions. McNeill v. Harnett County, 327 N.C. 552, 
398 S.E.2d 475 (1990). 

Exercise of Police Power. — The estab- 
lishment and maintenance of a sewer system 
by a city is ordinarily regarded as an exercise of 
its police power. McNeill v. Harnett County, 327 
N.C. 552, 398 S.E.2d 475 (1990). 

The establishment and operation of a sewer 
system by the sewer district and the county is a 
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valid exercise of the police power under the law 
of the land clause of the North Carolina Con- 
stitution. McNeill v. Harnett County, 327 N.C. 
552, 398 8.E.2d 475 (1990). 

Notice and Hearing for Individual Prop- 
erty Owners Not Required. — The law of the 
land clause does not require notice and oppor- 
tunity for hearing prior to the passage of an 
ordinance mandating connection to a sewer 
system adopted under the authority of this 
section. McNeill v. Harnett County, 327 N.C. 
552, 398 S.E.2d 475 (1990). 

To require notice and opportunity for hearing 
to all individual property owners prior to the 
adoption of an ordinance mandating connection 
of improved properties pursuant to the en- 
abling act would be burdensome, costly to local 
governments, and not consistent with proce- 
dures employed in the exercise of other police 
powers. McNeill v. Harnett County, 327 N.C. 
552, 398 S.E.2d 475 (1990). 

Power of County to Mandate Connec- 
tions and Fix Charges. — In addition to 
those powers granted to the Sewer District in 
§ 162A-88, a county, as operator of a public 
enterprise, is clothed with those powers set 
forth in Chapter 153A, Article 15, including the 
power to mandate connections and to fix 
charges for those connections under this sec- 
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tion. The plain wording of this section clearly 
supports this conclusion. McNeill v. Harnett 
County, 327 N.C. 552, 398 S.E.2d 475 (1990). 

There is no meaningful legal distinction 
between a mandated connection and man- 
dated charges and fees for that connec- 
tion. The latter naturally follow the former. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

County Must Own “or” Operate Sewage 
Collection Line. — This section provides that 
a county may mandate connections to a sewage 
collection line “owned or operated” by the 
county. The use of the word “or,” indicating the 
alternative, is dispositive of this issue. Had the 
legislature intended that a county could man- 
date connections only when it both owned and 
operated a sewage collection line, the language 
of the statute would have so provided. McNeill 
v. Harnett County, 327 N.C. 552, 398 S.E.2d 
475 (1990). 

Methods of Financing Sewer Project. — 
The General Assembly intended that the local 
government may choose between financing the 
sewer project using a procedure which would 
result in an assessment and doing so by other 
methods not involving a lien-producing assess- 
ment. McNeill v. Harnett County, 327 N.C. 552, 
398 S.E.2d 475 (1990). 


§ 153A-285: Repealed by Session Laws 1993, c. 348, s. 4. 


Cross References. — This section, concern- 
ing prerequisites to acquisition of water and 
water rights in certain counties, was repealed 


by Session Laws 19938, c. 348, s. 4, effective 
January 1, 1994. For present similar provi- 
sions, see G.S. 143-215.22I1. 


§ 153A-286. Law with respect to riparian rights not 


changed. 


Nothing in this Article changes or modifies existing common or statute law 
with respect to the relative rights of riparian owners or others concerning the 
use of or disposal of water in the streams of North Carolina. (1961, c. 1001, s. 


Peiiosc oes, 8. L,) 


§ 153A-287: Repealed by Session Laws 1993, c. 348, s. 5. 


Cross References. — This section, concern- 
ing the prohibition of diversion of water from 
certain river basins, was repealed by Session 


Laws 1993, c. 348, s. 5, effective January 1, 
1994. For present similar provisions, see G.S. 
143-215.22I1. 


§ 153A-288. Venue for actions by riparian owners. 


Any riparian owner alleging injury as a result of an act taken pursuant to 
this Article by a county or city acting jointly or by a joint agency may maintain 
an action for relief against the act (i) in the county where the land of the 
riparian owner lies, (ii) in the county taking the action, or (iii) in any county in 
which the city or joint agency is located or operates. (1961, c. 1001, s. 1; 1973, 
CHO 222S8o:125 
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§§ 153A-289, 153A-290: Reserved for future codification purposes. 


Part 3. Special Provisions for Solid Waste Collection and 
Disposal. 


§ 153A-291. Cooperation between the Department of 
Transportation and any count,’ in establishing 
or operating solid waste disposal facilities. 


A county and the Department of Transportation may enter into an agree- 
ment under which the Department of Transportation will make available to 
the county the use of equipment and prison and other labor in order to 
establish or operate solid waste disposal facilities within the county. The 
county shall reimburse the Department of Transportation for the cost of 
providing the equipment and labor. The agreement shall specify the work to be 
done thereunder and shall set forth the basis for reimbursement. (1967, c. 707; 
1973; 'c. 507, s. 5c: 822;'s"'1; 1977, c. 464, 8/34.) 


CASE NOTES 


Cited in Meyer v. Walls, 347 N.C. 97, 489 
S.E.2d 880 (1997). 


§ 153A-292. County collection and disposal facilities. 


(a) The board of county commissioners of any county may estabiish and 
operate solid waste collection and disposal facilities in areas outside the 
corporate limits of a city. The board may by ordinance regulate the use of a 
disposal facility provided by the county, the nature of the solid wastes disposed 
of in a facility, and the method of disposal. The board may contract with any 
city, individual, or privately owned corporation to collect and dispose of solid 
waste in the area. Counties and cities may establish and operate joint 
collection and disposal facilities. A joint agreement shall be in writing and 
executed by the governing bodies of the participating units of local govern- 
ment. 

(b) The board of county commissioners may impose a fee for the collection of 
solid waste. The fee may not exceed the costs of collection. 

The board of county commissioners may impose a fee for the use of a disposal 
facility provided by the county. The fee for use may not exceed the cost of 
operating the facility and may be imposed only on those who use the facility. 
The fee for use may vary based on the amount, characteristics, and form of 
recyclable materials present in solid waste brought to the facility for disposal. 
A county may not impose a fee for the use of a disposal facility on a city located 
in the county or a contractor or resident of the city unless the fee is based on 
a schedule that applies uniformly throughout the county. | 

The board of county commissioners may impose a fee for the availability of 
a disposal facility provided by the county. A fee for availability may not exceed 
the cost of providing the facility and may be imposed on all improved property 
in the county that benefits from the availability of the facility. A county may not 
impose an availability fee on property whose solid waste is collected by a 
county, a city, or a private contractor for a fee if the fee imposed by a county, a 
city, or a private contractor for the collection of solid waste includes a charge 
for the availability and use of a disposal facility provided by the county. 
Property served by a private contractor who disposes of solid waste collected 
from the property in a disposal facility provided by a private contractor is not 
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considered to benefit from a disposal facility provided by the county and is not 
subject to a fee imposed by the county for the availability of a disposal facility 
provided by the county. 

In determining the costs of providing and operating a disposal facility, a 
county may consider solid waste management costs incidental to a county’s 
handling and disposal of solid waste at its disposal facility, including the costs 
of the methods of solid waste management specified in G.S. 130A-309.04(a) of 
the Solid Waste Management Act of 1989. A fee for the availability or use of a 
disposal facility may be based on the combined costs of the different disposal 
facilities provided by the county. 

(c) The board of county commissioners may use any suitable vacant land 
owned by the county for the site of a disposal facility, subject to the permit 
requirements of Article 9 of Chapter 130A of the General Statutes. If the 
county does not own suitable vacant land for a disposal facility, it may acquire 
suitable land by purchase or condemnation. The board may erect a gate across 
a highway that leads directly to a disposal facility operated by the county. The 
gate may be erected at or in close proximity to the boundary of the disposal 
facility. The county shall pay the cost of erecting and maintaining the gate. 

(d), (e) Repealed by Session Laws 1991, c. 652, s. 1. 

(f) This section does not prohibit a county from providing aid to low-income 
persons to pay all or part of the cost of solid waste management services for 
those persons. (1961, c. 514, s. 1; 1971, c. 568; 1973, c. 535; c. 822, s. 2; 1981, 
c. 919, s. 22; 1989 (Reg. Sess., 1990), c. 1009, s. 3; 1991, c. 652, s. 1; 1995 (Reg. 


Sess., 1996), c. 594, s. 27.) 


Editor’s Note. — The above section was 
enacted by Session Laws 1973, c. 535, and 
codified as § 153-274. As directed by Session 


Laws 1973, c. 822, s. 2, it has also been codified 
as § 153A-292. 


CASE NOTES 


Property Under Consideration for An- 
nexation into Municipality. — When a 
county initiates condemnation of property for a 
sanitary landfill, and the property is being 
considered for voluntary annexation into a mu- 
nicipality, the county may proceed with the 
condemnation action. The county is entitled to 
an injunction enjoining the annexation pro- 
ceeding, and the property owners and the mu- 
nicipality may raise the proposed annexation in 
the answer to the condemnation complaint, for 
appropriate consideration by the court. Yandle 
v. Mecklenburg County, 85 N.C. App. 382, 355 
S.E.2d 216, cert. denied, 320 N.C. 798, 361 
S.E.2d 91 (1987). 

Landfill fees, like sewer service charges, 
are neither taxes nor assessments, but are 
tolis or rents for benefits received by the use 


of the landfill. Barnhill San. Serv., Inc. v. 
Gaston County, 87 N.C. App. 532, 362 S.E.2d 
161 (1987), aff'd, 321 N.C. 742, 366 S.E.2d 856 
(1988). 

Municipality Status Not Available to Pri- 
vately Owned Corporation to Challenge 
Validity of an Ordinance. — Where the 
record revealed that plaintiff was a privately 
owned corporation, it could not assert the sta- 
tus of a municipality in order to challenge the 
validity of an ordinance, as an agent of the 
municipality. Barnhill San. Serv., Inc. v. Gaston 
County, 87 N.C. App. 532, 362 S.E.2d 161 
(1987), aff'd, 321 N.C. 742, 366 S.E.2d 856 
(1988). 

Stated in Davidson County v. City of High 
Point, 85 N.C. App. 26, 354 S.E.2d 280 (1987). 


OPINIONS OF ATTORNEY GENERAL 


The 1971 General Assembly Gave Its Ex- 
press Approval to the Levy of Taxes for 
Garbage Collection and Disposal. — See 
opinion of Attorney General to Mr. Edward H. 
McCormick, Harnett County Attorney, 41 
N.C.A.G. 756 (1972), issued under former law. 


Counties Are Required to Charge Fees 
Sufficient to Defray Costs of Garbage Col- 
lection. — See opinion of Attorney General to 
Mr. Bill Summerlin, 43 N.C.A.G. 41 (1973), 
issued under former law. 

County Ordinances Involving Sanita- 
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eral ie Mr. R. Kason Keiger, Town Attorney, 
Kernersville, N.C., 44 N.C.A.G. 40 (1974). 


tion May Not Be Less Stringent Than State 
Regulations Adopted Pursuant to Former 
§ 130-166.18. — See opinion of Attorney Gen- 


§ 153A-293. (See editor’s note) Collection of fees for solid 
waste disposal facilities and solid waste collec- 
tion services. 


A county may adopt an ordinance providing that any fee imposed under G.S. 
153A-292 may be billed with property taxes, may be payable in the same 
manner as property taxes, and, in the case of nonpayment, may be collected in 
any manner by which delinquent personal or real property taxes can be 
collected. If an ordinance states that delinquent fees can be collected in the 
same manner as delinquent real property taxes, the fees are a lien on the real 
property described on the bill that includes the fee. (1989, c. 591, ss. 1, 2; 1989 
(Reg. Sess., 1990), cc. 905, 938, 940, 974, 1017; 1991, c. 652, s. 2; 1991 (Reg. 


Sess., 1992), c. 1007, s. 26.) 


Editor’s Note. — This section was originally 
derived from Session Laws 1989, c. 591, effec- 
tive July 6, 1989, and was applicable to fees 
imposed on or after April 1, 1989. As enacted, c. 
591 was applicable to Ashe, Robeson and 
Wayne Counties only. The section was made 
applicable to additional counties by Session 
Laws 1989 (Reg. Sess., 1990), as follows: Chap- 
ter 905, effective July 13, 1990, made this 
section applicable to Alleghany, Caswell, Rich- 
mond, and Watauga; c. 938, effective July 17, 
1990, and applicable to fees imposed on or after 
Jan. 1, 1991, made this section applicable to 
Polk, Transylvania, and Cleveland; c. 940, ef- 
fective July 17, 1990, made this section appli- 
cable to Duplin; c. 974, effective July 19, 1990, 
made this section applicable to Burke, Gaston, 
Lee, Lenoir, and Washington; c. 1017, effective 
July 26, 1990, made this section applicable to 


Anson and Montgomery. 

Section 6 of Session Laws 1991, c. 652 pro- 
vides: “Chapters 591, 905, 938, 940, 974, 1007, 
and 1017 of the 1989 Session Laws are re- 
pealed. An ordinance adopted under a local act 
that is repealed by this act is considered to have 
been adopted under G.S. 153A-293, as amended 
by this act.” 

Session Laws 1991, c. 652, s. 6, as amended 
by Session Laws 1991 (Reg. Sess., 1992), c. 
1007, s. 26, provides: “Chapters 591, 905, 938, 
940, 974, 1007, and 1017 of the 1989 Session 
Laws are repealed to clarify that G.S. 153A- 
293, as amended by this act, is a statewide 
statute and not a local statute. An ordinance 
adopted under a local act that is repealed by 
this act is considered to have been adopted 
under G.S. 158A-293, as amended by this act.” 


§ 153A-294. Solid waste defined. 


As used in this Article, “solid waste” means nonhazardous solid waste, that 
is, solid waste as defined in G.S. 130A-290 but not including hazardous waste. 


(1991 (Reg. Sess., 1992), c. 1013, s. 4.) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1018, which enacted this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated: The 
provisions of this act that limit a contract or 


franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 


§§ 153A-295 through 153A-299: Reserved for future codification pur- 


poses. 
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Part 4. Long Term Contracts for Disposal of Solid Waste. 


§§ 153A-299.1 through 153A-299.6: Repealed by Session Laws 1991 
(Regular Session, 1992), c. 1013, s. 5. 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which repealed this part, 
in s. 8 provides: “Any contract for solid waste 
collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 
provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Session Laws 1991 (Reg. Sess., 1992), c. 763, 
s. 2, provides: “Any contract for solid waste 


disposal entered into by Bladen, Cumberland, 
and Hoke Counties which would have been 
lawful if this act had been in effect at the time 
the contract was entered into is ratified.” The 
act was ratified June 9, 1992. 

Session Laws 1991 (Reg. Sess., 1992), c. 763, 
s. 1, effective June 9, 1992, inserted “Bladen 
County,” “Cumberland County,” and “Hoke 
County” in § 153A-299.6 prior to its repeal. 

Session Laws 1991 (Reg. Sess., 1992), c. 778, 
s. 1, effective June 22, 1992, inserted “Bertie 
County,” “Chowan County,” “Hertford County,” 
and “Tyrrell County” in § 153A-299.6 prior to 
its repeal. 

Session Laws 1991 (Reg. Sess., 1992), c. 775, 
s. 1, effective June 22, 1992, inserted “Moore 
County” in § 153A-299.6, prior to its repeal. 


ARTICLE 16. 


County Service Districts; County Research and Production 
Service Districts. 


Part 1. County Service Districts. 


§ 153A-300. Title; effective date. 


This Article may be cited as “The County Service District Act of 1973,” and 
is enacted pursuant to Article V, Sec. 2(4) of the Constitution of North Carolina, 
effective July 1, 1973. (1973, c. 489, s. 1; c. 822, s. 2.) 


Editor’s Note. — Sections 153A-300 
through 153A-308 were originally codified as 
§§ 153-383 through 153-391. They have been 
recodified in Chapter 153A as directed by Ses- 
sion Laws 19738, c. 822, s. 2. 


Session Laws 1985, c. 435, s. 1 designated 
existing Article 16 as Part 1 of Article 16, 
entitled “County Service Districts,” and added 
new Part 2 of Article 16. 


§ 153A-301. Purposes for which districts may be estab- 
lished. 


(a) The board of commissioners of any county may define any number of 
service districts in order to finance, provide, or maintain for the districts one or 
more of the following services, facilities and functions in addition to or to a 
greater extent than those financed, provided or maintained for the entire 
county: 

( i) Beach erosion control and flood and hurricane protection works. 
(2) Fire protection. 
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(3) Recreation. 

(4) Sewage collection and disposal systems of all types, including septic 
tank systems or other on-site collection or disposal facilities or 
systems. 

(5) Solid waste collection and disposal systems. 

(6) Water supply and distribution systems. 

(7) Ambulance and rescue. 

(8) Watershed improvement projects, including but not limited to water- 
shed improvement projects as defined in Chapter 139 of the General 
Statutes; drainage projects, including but not limited to the drainage 
projects provided for by Chapter 156 of the General Statutes; and 
water resources development projects, including but not limited to the 
federal water resources development projects provided for by Article 
21 of Chapter 143 of the General Statutes. 

(9) Cemeteries. 

(10) Law enforcement if all of the following apply: 

a. The population of the county is over 500,000 according to the most 
recent federal decennial census. 

b. The county has an interlocal agreement with a city in the county 
under which the city provides law enforcement services in the 
entire unincorporated area of the county. 

c. The county will pay to the city the following percentages of the 
city-county police department budget if there are no significant 
changes to the city’s statutory annexation authority: 

1. 9.60% for fiscal years 1995-96 and 1996-97. 

2. 7.60% for fiscal years 1997-98 and 1998-99. 

3. 5.60% for fiscal years 1999-2000 and 2000-2001. 

4. 3.60% for fiscal years 2001-02 and 2002-03. 

5. 1.60% for fiscal years 2003-04 and 2004-05. 

Provided, if the difference between the ratio of the population in 
the unincorporated area to the total population served by the 
city-county police department and the rate for the current year as 
stated above is greater than fifteen percent (15%), the county’s 
agreement to pay such percentages can be amended to reflect that 
difference. 

(b) The General Assembly finds that coastal-area counties have a special 
problem with lack of maintenance of platted rights-of-way, resulting in 
ungraded sand travelways deviating from the original rights-of-way and 
encroaching on private property, and such cartways exhibit poor drainage and 
are blocked by junk automobiles. 

(c) To address the problem described in subsection (b), the board of commis- 
sioners of any coastal-area county as defined by G.S. 118A-103(2) may define 
any number of service districts in order to finance, provide, or maintain for the 
districts one or more of the following services, facilities and functions in 
addition to or to a greater extent than those financed, provided or maintained 
for the entire county: 

(1) Removal of junk automobiles; and 

(2) Street maintenance. 

(d) The board of commissioners of a county that contains a protected 
mountain ridge, as defined by G.S. 113A-206(6), may define any number of 
service districts, composed of subdivision lots within one or more contiguous 
subdivisions that are served by common public roads, to finance for the district 
the maintenance of such public roads that are either located in the district or 
provide access to some or all lots in the district from a State road, where some 
portion of those roads is not subject to compliance with the minimum 
standards of the Board of Transportation set forth in G.S. 136-102.6. The 
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service district or districts created shall include only subdivision lots within 
the subdivision, and one or more additional contiguous subdivisions, where the 
property owners’ association, whose purpose is to represent these subdivision 
lots, agrees to be included in the service district. For subdivision lots in an 
additional contiguous subdivision or for other adjacent or contiguous property 
to be annexed according to G.S. 153A-303, the property owners’ association 
representing the subdivision or property to be annexed must approve the 
annexation. For the purposes of this subsection: (i) “subdivision lots” are 
defined as either separate tracts appearing of record upon a recorded plat, or 
other lots, building sites, or divisions of land for sale or building development 
for residential purposes; and (ii) “public roads” are defined as roads that are in 
actual open use as public vehicular areas, or dedicated or offered for dedication 
to the public use as a road, highway, street, or avenue, by a deed, grant, map, 
or plat, and that have been constructed and are in use by the public, but that 
are not currently being maintained by any public authority. (1973, c. 489, s. 1; 
€, 822, s. 2; c, 1375; 1979, c. 595, s. 1; c. 619, s. 6; 1983 (Reg. Sess.,; 1984), c. 
aad Teed, Cr02U. 1995. Bad{ Ong, 1. 1995 C3045, 1c 464, 5, 1 1991-400, 
s. 24. 


Local Modification. — Gaston: 1977, c. 
336. 


§ 153A-302. Definition of service districts. 


(a) Standards. — In determining whether to establish a proposed service 
district, the board of commissioners shall consider all of the following: 

(1) The resident or seasonal population and population density of the 
proposed district. 

(2) ans appraised value of property subject to taxation in the proposed 

istrict. 

(3) The present tax rates of the county and any cities or special districts 
in which the district or any portion thereof is located. 

(4) The ability of the proposed district to sustain the additional taxes 
necessary to provide the services planned for the district. 

(5) If it is proposed to furnish water, sewer, or solid waste collection 
services in the district, the probable net revenues of the projects to be 
financed and the extent to which the services will be self-supporting. 

(6) Any other matters that the commissioners believe to have a bearing on 
whether the district should be established. 

(al) Findings. — The board of commissioners may establish a service 
district if, upon the information and evidence it receives, the board finds that 
all of the following apply: 

(1) There is a demonstrable need for providing in the district one or more 

| of the services listed in G.S. 153A-301. 

(2) It is impossible or impracticable to provide those services on a 
countywide basis. 

(3) It is economically feasible to provide the proposed services in the 
district without unreasonable or burdensome annual tax levies. 

(4) There is a demonstrable demand for the proposed services by persons 
residing in the district. 

Territory lying within the corporate limits of a city or sanitary district may 
not be included unless the governing body of the city or sanitary district agrees 
by resolution to such inclusion. 

(b) Report. — Before the public hearing required by subsection (c), the board 
of commissioners shall cause to be prepared a report containing: 

(1) A map of the proposed district, showing its proposed boundaries; 
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(2) A statement showing that the proposed district meets the standards 
set out in subsection (a); and | 

(3) Aplan for providing one or more of the services listed in G.S. 153A-301 
to the district. 

The report shall be available for public inspection in the office of the clerk to 
the board for at least four weeks before the date of the public hearing. 

(c) Hearing and Notice. — The board of commissioners shall hold a public 
hearing before adopting any resolution defining a new service district under 
this section. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject, and shall include a map of the proposed district and a 
statement that the report required by subsection (b) is available for public 
inspection in the office of the clerk to the board. The notice shall be published 
at least once not less than one week before the date of the hearing. In addition, 
it shall be mailed at least four weeks before the date of the hearing by any class 
of U.S. mail which is fully prepaid to the owners as shown by the county tax 
records as of the preceding January 1 (and at the address shown thereon) of all 
property located within the proposed district. The person designated by the 
board to mail the notice shall certify to the board that the mailing has been 
completed and his certificate is conclusive in the absence of fraud. 

(d) Effective Date. — The resolution defining a service district shall take 
effect at the beginning of a fiscal year commencing after its passage, as 
determined by the board of commissioners. 

(e) Exceptions For Countywide District. — The following requirements do 
not apply to a board of commissioners that proposes to create a law enforce- 
ment service district pursuant to G.S. 153A-301(a)(10) that covers the entire 
unincorporated area of the county: 

(1) The requirement that the district cannot be created unless the board 
makes the finding in subdivision (al)(2) of this section. 

(2) The requirement in subsection (c) of this section to notify each 
property owner by mail, if the board publishes a notice of its proposal 
to establish the district, once a week for four successive weeks before 
the date of the hearing required by that subsection. (1973, c. 489, s. 1; 
Croozeees LOO, C. OowS. do LOUD, COO 4e Soe) 


§ 153A-303. Extension of service districts. 


(a) Standards. — The board of commissioners may by resolution annex 
territory to any service district upon finding that: 

(1) The area to be annexed is contiguous to the district, with at least one 
eighth of the area’s aggregate external boundary coincident with the 
existing boundary of the district; and 

(2) That the area to be annexed requires the services of the district. 

(b) Annexation by Petition. — The board of commissioners may also by 
resolution extend by annexation the boundaries of any service district when 
one hundred percent (100%) of the real property owners of the area to be 
annexed have petitioned the board for annexation to the service district. © 

(c) Territory lying within the corporate limits of a city or sanitary district 
may not be annexed to a service district unless the governing body of the city 
or sanitary district agrees by resolution to such annexation. 

(d) Report. — Before the public hearing required by subsection (e), the board 
shall cause to be prepared a report containing: 

(1) A map of the service district and the adjacent territory, showing the 
present and proposed boundaries of the district; 

(2) Astatement showing that the area to be annexed meets the standards 
and requirements of subsections (a), (b), and (c); and 

(3) A plan for extending services to the area to be annexed. 
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The report shall be available for public inspection in the office of the clerk to 
the board for at least two weeks before the date of the public hearing. 

(e) Hearing and Notice. — The board shall hold a public hearing before 
adopting any resolution extending the boundaries of a service district. Notice 
of the hearing shall state the date, hour and place of the hearing and its 
subject, and shall include a statement that the report required by subsection 
(d) is available for inspection in the office of the clerk to the board. The notice 
shall be published at least once not less than one week before the date of the 
hearing. In addition, the notice shall be mailed at least four weeks before the 
date of the hearing to the owners as shown by the county tax records as of the 
preceding January 1 of all property located within the area to be annexed. The 
notice may be mailed by any class of U.S. mail which is fully prepaid. The 
person designated by the board to mail the notice shall certify to the board that 
the mailing has been completed, and his certificate shall be conclusive in the 
absence of fraud. 

(f) Effective Date. — The resolution extending the boundaries of the district 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the board. (1973, c. 489, s. 1; c. 822, s. 2; 1981, c. 53, s. 2.) 


§ 153A-304. Consolidation of service districts. 


(a) The board of commissioners may by resolution consolidate two or more 
service districts upon finding that: 
(1) The districts are contiguous or are in a continuous boundary; 
(2) The services provided in each of the districts are substantially the 
same; or 
(3) If the services provided are lower for one of the districts, there is a 
need to increase those services for that district to the level of that 
enjoyed by the other districts. 

(b) Report. — Before the public hearing required by subsection (c), the board 
of commissioners shall cause to be prepared a report containing: 

(1) A map of the districts to be consolidated; 

(2) A statement showing the proposed consolidation meets the standards 
of subsection (a); and 

(3) If necessary, a plan for increasing the services for one of the districts 
so that they are substantially the same throughout the consolidated 
district. 

The report shall be available in the office of the clerk to the board for at least 
two weeks before the public hearing. 

(c) Hearing and Notice. — The board of commissioners shall hold a public 
hearing before adopting any resolution consolidating service districts. Notice of 
the hearing shall state the date, hour, and place of the hearing and its subject, 
and shall include a statement that the report required by subsection (b) is 
available for inspection in the office of the clerk to the board. The notice shall 
be published at least once not less than one week before the date of the 
hearing. In addition, the notice shall be mailed at least four weeks before the 
hearing to the owners as shown by the county tax records as of the preceding 
January 1 of all property located within the consolidated district. The notice 
may be mailed by any class of U.S. mail which is fully prepaid. The person 
designated by the board to mail the notice shall certify to the board that the 
mailing has been completed, and his certificate shall be conclusive in the 
absence of fraud. 

(d) Effective Date. — The consolidation of service districts shail take effect 
at the beginning of a fiscal year commencing after passage of the resolution of 
consolidation, as determined by the board. (1973, c. 489, s. 1; c. 822, s. 2; 1981, 
et Db32S722.)) 
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§ 153A-304.1. Reduction in district after annexation. 


(a) When the whole or any portion of a county service district organized for 
fire protection purposes under G.S. 153A-301(2) has been annexed by a 
municipality furnishing fire protection to its citizens, and the municipality had 
not agreed to allow territory within it to be within the county service district 
under G.S. 153A-302(a), then such county service district or the portion thereof 
so annexed shall immediately thereupon cease to be a county service district or 
a portion of a county service district; and such district or portion thereof so 
annexed shall no longer be subject to G.S. 153A-307 authorizing the board of 
county commissioners to levy and collect a tax in such district for the purpose 
of furnishing fire protection therein. 

(b) Nothing in this section prevents the board of county commissioners from 
levying and collecting taxes for fire protection in the remaining portion of a 
county service district not annexed by a municipality. 

(c) When all or part of a county service district is annexed, and the effective 
date of the annexation is a date other than a date in the month of June, the 
amount of the county service district tax levied on property in the district for 
the fiscal year in which municipal taxes are prorated under G.S. 160A-58.10 
shall be multiplied by the following fraction: the denominator shall be 12 and 
the numerator shall be the number of full calendar months remaining in the 
fiscal year following the day on which the annexation becomes effective. For 
each owner, the product of the multiplication is the prorated fire protection 
payment. The finance officer of the city shall obtain from the tax supervisor 
[assessor] or tax collector of the county where the annexed territory was 
located a list of the owners of property on which fire protection district taxes 
were levied in the territory being annexed, and the city shall, no later than 90 
days after the effective date of the annexation, pay the amount of the prorated 
fire protection district payment to the owners of that property. Such payments 
shall come from any funds not otherwise restricted by law. 

(d) Whenever a city is required to make fire protection district tax payments 
by subsection (c) of this section, and the city has paid or has contracted to pay 
to a rural fire department funds under G.S. 160A-37.1 or G.S. 160A-49.1, the 
county shall pay to the city from funds of the county service district an amount 
equal to the amount paid by the city (or to be paid by the city) to a rural fire 
department under G.S. 160A-37.1 or G.S. 160A-49.1 on account of annexation 
of territory in the county service district for the number of months in that fiscal 
year used in calculating the numerator under subsection (c) of this section; 
provided that the required payments by the county to the city shall not exceed 
the total of fire protection district payments made to taxpayers in the district 
on account of that annexation. (1987, c. 711, s. 1.) 


Editor’s Note. — Session Laws 1987, c.711, brackets following “tax supervisor” in subsec- 
s. 3 made this section effective with respect to tion (c), in view of Session Laws 1987, c. 45, 
annexations effective on or after August 1, which changed the title “tax supervisor” to 
1987. “assessor” in numerous sections of the General 

The word “assessor” has been inserted in Statutes. 


§ 153A-304.2. Reduction in district after annexation to 
Chapter 69 fire district. 


(a) When the whole or any portion of a county service district organized for 
fire protection purposes under G.S. 153A-301(a)(2) has been annexed into a fire 
protection district created under Chapter 69 of the General Statutes, then such 
county service district or the portion thereof so annexed shall immediately 
thereupon cease to be a county service district or a portion of a county service 
district; and such district or portion thereof so annexed shall no longer be 
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subject to G.S. 153A-307 authorizing the board of county commissioners to levy 
ay collect a tax in such district for the purpose of furnishing fire protection 
therein. 

(b) Nothing in this section prevents the board of county commissioners from 
levying and collecting taxes for fire protection in the remaining portion of a 
county service district not annexed into a fire protection district. This section 
does not affect the rights or liabilities of the county, a taxpayer, or other person 
concerning taxes previously levied. (1989, c. 622.) 


§ 153A-305. Required provision or maintenance of ser- 
vices. 


(a) New District. — When a county defines a new service district, it shall 
provide, maintain, or let contracts for the services for which the residents of 
the district are being taxed within a reasonable time, not to exceed one year, 
after the effective date of the definition of the district. 

(b) Extended District. — When a county annexes territory to a service 
district, it shall provide, maintain, or let contracts for the services provided or 
maintained throughout the district to the residents of the area annexed to the 
district within a reasonable time, not to exceed one year, after the effective 
date of the annexation. 

(c) Consolidated District. — When a county consolidates two or more service 
districts, one of which has had provided or maintained a lower level of services, 
it shall increase the services within that district (or let contracts therefor) to a 
level comparable to those provided or maintained elsewhere in the consoli- 
dated district within a reasonable time, not to exceed one year, after the 
effective date of the consolidation. (1973, c. 489, s. 1; c. 822, s. 2.) 


Local Modification. — Onslow: 1975, c. 
TS. 


§ 153A-306. Abolition of service districts. 


Upon finding that there is no longer a need for a particular service district 
and that there are no outstanding bonds or notes issued to finance projects in 
the district, the board of commissioners may by resolution abolish that district. 
The board shall hold a public hearing before adopting a resolution abolishing 
a district. Notice of the hearing shall state the date, hour and place of the 
hearing, and its subject, and shall be published at least once not less than one 
week before the date of the hearing. The abolition of any service district shall 
take effect at the end of a fiscal year following passage of the resolution, as 
determined by the board. (1978, c. 489, s. 1; c. 822, s. 2.) 


§ 153A-307. Taxes authorized; rate limitation. 


A county may levy property taxes within defined service districts in addition 
to those levied throughout the county, in order to finance, provide or maintain 
for the districts services provided therein in addition to or to a greater extent 
than those financed, provided or maintained for the entire county. In addition, 
a county may allocate to a service district any other revenues whose use is not 
otherwise restricted by law. 

Property subject to taxation in a newly established district or in an area 
annexed to an existing district is that subject to taxation by the county as of the 
preceding January 1. 

Property taxes may not be levied within any district established pursuant to 
this Article in excess of a rate on each one hundred dollars ($100.00) value of 
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property subject to taxation which, when added to the rate levied countywide 
for purposes subject to the rate limitation, would exceed the rate limitation 
established in G.S. 153A-149(c), unless the portion of the rate in excess of this 
limitation is submitted to and approved by a majority of the qualified voters 
residing within the district. Any referendum held pursuant to this paragraph 
shall be held and conducted as provided in G.S. 153A-149. (1978, c. 489, s. 1; 
CHOZZ esa) 


§ 153A-308. Bonds authorized. 


A county may issue its general obligation bonds under the Local Government 
Bond Act to finance services, facilities, or functions provided within a service 
district. If a proposed bond issue is required by law to be submitted to and 
approved by the voters of the county, and if the proceeds of the proposed bond 
issue are to be used in connection with a service that is or, if the bond issue is 
approved, will be provided only for one or more service districts or at a higher 
level in service districts than countywide, the proposed bond issue must be 
approved concurrently by a majority of those voting throughout the entire 
county and by a majority of the total of those voting in all of the affected or 
to-be-affected service districts. (1973, c. 489, s. 1; c. 822, s. 2.) 


§ 153A-309. EMS services in fire protection districts. 


(a) If a service district is established under this Article for fire protection 
purposes under G.S. 153A-301(a)(2), (including a district established with a 
rate limitation under G.S. 153A-309.2), and it was not also established under 
this Article for ambulance and rescue purposes under G.S. 153A-301(a)(7), the 
board of county commissioners may, by resolution, permit the service district to 
provide emergency medical, rescue, and/or ambulance services, and may levy 
property taxes for such purposes under G.S. 153A-307, but if the district was 
established under G.S. 153A-309.2, the rate limitation established under that 
section shall continue to apply. 

(b) The resolution expanding the purposes of the district under this section 
shall take effect at the beginning of a fiscal year commencing after its passage. 
(1988, c. 642; 1989, c. 559.) 


§ 153A-309.1: Reserved for future codification purposes. 


§ 153A-309.2. Rate limitation in certain districts. 


(a) In connection with the establishment of a service district for fire 
protection as provided by G.S. 153A-301(2), if the board of commissioners 
adopts a resolution within 90 days prior to the public hearing required by G.S. 
153A-302(c) but prior to the first publication of notice required by subsection 
(b) of this section, which resolution states that property taxes within a district 
may not be levied in excess of a rate of fifteen cents (15¢) on each one hundred 
dollars ($100.00) of property subject to taxation, then property taxes may not 
be levied in that service district in excess of that rate. 

(b) Whenever a service district is established under this section, instead of 
the procedures for hearing and notice under G.S. 153A-302(c), the board of 
commissioners shall hold a public hearing before adopting any resolution 
defining a new service district under this section. Notice of the hearing shall 
state the date, hour and place of the hearing and its subject, and shall include 
a map of the proposed district and a statement that the report required by G.S. 
153A-302(b) is available for public inspection in the office of the clerk to the 
board. The notice shall be published at least twice, with one publication not 
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less than two weeks before the hearing, and the other publication on some 
other day not less than two weeks before the hearing. (1985, c. 724.) 


§ 153A-310. Rate limitation in certain districts. 


(a) In connection with the establishment of a service district for ambulance 
and rescue as provided by G.S. 153A-301(7), if the board of commissioners 
adopts a resolution within 90 days prior to the public hearing required by G.S. 
153A-302(c) but prior to the first publication of notice required by subsection 
(b) of this section, which resolution states that property taxes within a district 
may not be levied in excess of a rate of five cents (5¢) on each one hundred 
dollars ($100.00) of property subject to taxation, then property taxes may not 
be levied in that service district in excess of that rate. 

(b) Whenever a service district is established under this section, instead of 
the procedures for hearing and notice under G.S. 153A-302(c), the board of 
commissioners shall hold a public hearing before adopting any resolution 
defining a new service district under this section. Notice of the hearing shall 
state the date, hour and place of the hearing and its subject, and shall include 
a map of the proposed district and a statement that the report required by G.S. 
153A-302(b) is available for public inspection in the office of the clerk to the 
board. The notice shall be published at least twice, with one publication not 
less than two weeks before the hearing, and the other publication on some 
other day not less than two weeks before the hearing. (1985, c. 430, s. 1.) 


Part 2. County Research and Production Service Districts. 


§ 153A-311. Purposes for which districts may be estab- 
lished. 


The board of commissioners of any county may define a county research and 
production service district in order to finance, provide, and maintain for the 
district any service, facility, or function that a county or a city is authorized by 
general law to provide, finance, or maintain. Such a service, facility, or function 
shall be financed, provided, or maintained in the district either in addition to 
or to a greater extent than services, facilities, or functions are financed, 
provided, or maintained for the entire county. (1985, c. 435, s. 1.) 


Editor’s Note. — Session Laws 1985, c. 435, 160A. The legal description of this tract can be 
s. 2 prohibited any municipality from annexing found inc. 435, s. 2. The tract described is the 
a described tract of land in Durham and Wake’ Research Triangle Park, which is a county 
Counties except under Parts 1 or 4 of Chapter research and production service district. 


§ 153A-312. Definition of research and production service 
district. 


(a) Standards. — The board of commissioners may by resolution establish a 
research and production service district for any area of the county that, at the 
time the resolution is adopted, meets the following standards: 

(1) All real property in the district is being used for or is subject to 
covenants that limit its use to research or scientifically-oriented 
production or for associated commercial or institutional purposes. 

(2) The district contains at least 4,000 acres. 

(3) The district includes research and production facilities that in combi- 
nation employ at least 5,000 persons. 
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(4) All real property located in the district was at one time or is currently 
owned by a nonprofit corporation, which developed or is developing 
the property as a research and production park. 

(5) A petition requesting creation of the district signed by at least fifty 
percent (50%) of the owners of real property in the district who own at 
least fifty percent (50%) of total area of the real property in the district 
has been presented to the board of commissioners. In determining the 
total area of real property in the district and the number of owners of 
real property, there shall be excluded (1) real property exempted from 
taxation and real property classified and excluded from taxation and 
(2) the owners of such exempted or classified and excluded property. 

(6) The district has no more than 25 permanent residents. 

(7) There exists in the district an association of owners and tenants, to 
which at least seventy-five percent (75%) of the owners of real 
property belong, which association can make the recommendations 
provided for in G.S. 153A-313. 

(8) There exist deed-imposed conditions, covenants, restrictions, and 
reservations that apply to all real property in the district other than 
property owned by the federal government. 

(9) No part of the district lies within the boundaries of any incorporated 
city or town. 

The Board of Commissioners may establish a research and production 
service district if, upon the information and evidence it receives, the Board 
finds that: 

(1) The proposed district meets the standards set forth in this subsection; 
and 

(2) It is impossible or impracticable to provide on a countywide basis the 
additional or higher levels of services, facilities, or functions proposed 
for the district; and 

(3) It is economically feasible to provide the proposed services, facilities, 
a functions to the district without unreasonable or burdensome tax 
evies. 

(b) Multi-County Districts. — If an area that meets the standards for 
creation of a research and production service district lies in more than one 
county, the boards of commissioners of those counties may adopt concurrent 
resolutions establishing a service district, even if that portion of the district 
lying in any one of the counties does not by itself meet the standards. Each of 
the county boards of commissioners shall follow the procedure set out in this 
section for creation of a service district. 

If a multi-county service district is established, as provided in this subsec- 
tion, the boards of commissioners of the counties involved shall jointly 
determine whether the same appraisal and assessment standards apply 
uniformly throughout the district. This determination shall be set out in 
concurrent resolutions of the boards. If the same appraisal and assessment 
standards apply uniformly throughout the district, the boards of commission- 
ers of all the counties shall levy the same rate of tax for the district, so that a 
uniform rate of tax is levied for district purposes throughout the district. If the 
boards determine that the same standards do not apply uniformly throughout 
the district, the boards shall agree on the extent of divergence between the 
counties and on the resulting adjustments of tax rates that will be necessary 
in order that an effectively uniform rate of tax is levied for district purposes 
throughout the district. 

The boards of commissioners of the counties establishing a multi-county 
service district pursuant to this subsection may, by concurrent resolution, 
provide for the administration of services within the district by one county on 
behalf of all the establishing counties. 
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(c) Report. — Before the public hearing required by subsection (d), the board 
of commissioners shall cause to be prepared a report containing: 
(1) A map of the proposed district, showing its proposed boundaries; 
(2) A statement showing that the proposed district meets the standards 
set out in subsection (a); and 
(3) fs plan for providing one or more services, facilities, or functions to the 
istrict. 

The report shall be available for public inspection in the office of the clerk to 
the board for at least four weeks before the date of the public hearing. 

(d) Hearing and Notice. — The board of commissioners shall hold a public 
hearing before adopting any resolution defining a service district under this 
section. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject, and shall include a map of the proposed district and a 
statement that the report required by subsection (c) is available for public 
inspection in the office of the clerk to the board. The notice shall be published 
at least once not less than one week before the date of the hearing. In addition, 
it shall be mailed at least four weeks before the date of the hearing by any class 
of U.S. mail which is fully prepaid to the owners as shown by the county tax 
records as of the preceding January 1 (and at the address shown thereon) of all 
property located within the proposed district. The person designated by the 
board to mail the notice shall certify to the board that the mailing has been 
completed and his certificate is conclusive in the absence of fraud. 

(e) Effective Date. — The resolution defining a service district shall take 
effect at the beginning of a fiscal year commencing after its passage, as 
determined by the board of commissioners. (1985, c. 435, s. 1.) 


§ 153A-313. Advisory committee. 


The board or boards of commissioners, in the resolution establishing a 
research and production service district, shall also provide for an advisory 
committee for the district. Such a committee shall have at least 10 members, 
serving terms as set forth in the resolution; one member shall be the 
representative of the developer of the research and production park. The 
resolution shall provide for the appointment or designation of a chairman. The 
board of commissioners or, in the case of a multi-county service district, the 
‘boards of commissioners shall appoint the members of the advisory committee. 
If a multi-county service district is established, the concurrent resolutions 
establishing the district shall provide how many members of the advisory 
committee are to be appointed by each board of commissioners. Before making 
the appointments, the appropriate board shall request the association of 
owners and tenants, required by G.S. 153A-312(a), to submit a list of persons 
to be considered for appointment to the committee; the association shall 
submit at least two names for each appointment to be made. Except as 
provided in the next two sentences, the board of commissioners shall make the 
appointments to the committee from the list of persons submitted. In addition, 
the developer of the research and production park shall appoint one person to 
the advisory committee as the developer’s representative on the committee. In 
addition, in a single county service district, the board of commissioners may 
make two additional appointments of such other persons as the board of 
commissioners deems appropriate, and in a multi-county service district, each 
board of county commissioners may make one additional appointment of such 
other person as that board of commissioners deems appropriate. Whenever a 
vacancy occurs on the committee in a position filled by appointment by a board 
of commissioners, the appropriate board, before filling the vacancy, shall 
request the association to submit the names of at least two persons to be 
considered for the vacancy; and the board shall fill the vacancy by appointing 
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one of the persons so submitted, except that if the vacancy is in a position 
appointed by the board of commissioners under the preceding sentence of this 
section, the board of commissioners making that appointment shall fill the 
vacancy with such person as that board of commissioners deems appropriate. 

Each year, before adopting the budget for the service district and levying the 
tax for the district, the board or boards of commissioners shall request 
recommendations from the advisory committee as to the level of services, 
facilities, or functions to be provided for the district for the ensuing year. The 
board or boards of commissioners shall, to the extent permitted by law, expend 
the proceeds of any tax levied for the district in the manner recommended by 
the advisory board. (1985, c. 435, s. 1.) 


§ 153A-314. Extension of service districts. 


(a) Standards. — A board of commissioners may by resolution annex 
territory to a research and production service district upon finding that: 

(1) The conditions, covenants, restrictions, and reservations required by 
G.S. 153A-312(a)(8) that apply to all real property in the research 
district, other than property owned by the federal government, also 
apply or will apply to the property, other than property owned by the 
federal government, to be annexed. 

(2) One hundred percent (100%) of the owners of real property in the area 
to be annexed have petitioned for annexation. 

(3) The district, following the annexation, will continue to meet the 
standards set out in G.S. 153A- 312(a). 

(4) The area to be annexed requires the services, facilities, or functions 
financed, provided, or maintained for the district. 

(5) The area to be annexed is contiguous to the district. 

(b) Report. — Before the public hearing required by subsection (c), the board 
shall cause to be prepared a report containing: 

(1) A map of the district and the adjacent territory proposed to be 
annexed, showing the present and proposed boundaries of the district; 
and 

(2) Astatement showing that the area to be annexed meets the standards 
and requirements of subsection (a) of this section. 

The report shall be available for public inspection in the office of the clerk to 
the board for at least four weeks before the date of the public hearing. 

(c) Hearing and Notice. — The board shall hold a public hearing before 
adopting any resolution extending the boundaries of a service district. Notice 
of the hearing shall state the date, hour and place of the hearing and its 
subject, and shall include a statement that the report required by subsection 
(b) of this section is available for inspection in the office of the clerk to the 
board. The notice shall be published at least once not less than four weeks 
before the hearing. In addition, the notice shall be mailed at least four weeks 
before the date of the hearing by any class of U.S. mail which is fully prepaid 
to the owners as shown by the county tax records as of the preceding January 
1 (and at the address shown thereon) of all property located within the area to 
be annexed. The person designated by the board to mail the notice shall certify 
to the board that the mailing has been completed, and the certificate shall be 
conclusive in the absence of fraud. 

(d) Effective Date. — The resolution extending the boundaries of the district 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the board. (1985, c. 435, s. 1.) 
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§ 153A-315. Required provision or maintenance of ser- 
vices. 


(a) New District. — When a county or counties define a research and 
production service district, it or they shall provide, maintain, or let contracts 
for the services for which the district is being taxed within a reasonable time, 
not to exceed one year, after the effective date of the definition of the district. 

(b) Extended District. — When a territory is annexed to a research and 
production service district, the county or counties shall provide, maintain, or 
let contracts for the services provided or maintained throughout the district to 
property in the area annexed to the district within a reasonable time, not to 
exceed one year, after the effective date of the annexation. (1985, c. 435, s. 1.) 


§ 153A-316. Abolition of service districts. 


A board or boards of county commissioners may by resolution abolish a 
research and production service district upon finding that (i) a petition 
requesting abolition, signed by at least fifty percent (50%) of the owners of real 
property in the district who own at least fifty percent (50%) of the total area of 
real property in the district, has been submitted to the board or boards; and (11) 
there is no longer a need for such service district. In determining the total area 
of real property in the district and the number of owners of real property, there 
shall be excluded (1) real property exempted from taxation and real property 
classified and excluded from taxation and (2) the owners of such exempted or 
classified and excluded property. The board or boards shall hold a public 
hearing before adopting a resolution abolishing a district. Notice of the hearing 
shall state the date, hour, and place of the hearing, and its subject, and shall 
be published at least once not less than one week before the date of the 
hearing. The abolition of any service district shall take effect at the end of a 
fiscal year following passage of the resolution, as determined by the board or 
boards. If a multi-county service district is established, it may be abolished 
only by concurrent resolution of the board of commissioners of each county in 
which the district is located. (1985, c. 435, s. 1.) 


§ 153A-317. Taxes authorized; rate limitation. 


A county may levy property taxes within a research and production service 
district in addition to those levied throughout the county, in order to finance, 
provide, or maintain for the district services provided therein in addition to or 
to a greater extent than those financed, provided, or maintained for the entire 
county. In addition, a county may allocate to a service district any other 
revenues whose use is not otherwise restricted by law. The proceeds of taxes 
only within a service district may be expended only for services provided for 
the district. 

Property subject to taxation in a newly established district or in an area 
annexed to an existing district is that subject to taxation by the county as of the 
preceding January 1. 

Such additional property taxes may not be levied within any district 
established pursuant to this Article in excess of a rate of ten cents (10¢) on each 
one hundred dollars ($100.00) value of property subject to taxation. (1985, c. 
435, s. 1.) 


ARTICLE 17. 


§§ 153A-318, 153A-319: Reserved for future codification purposes. 
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ARTICLE 18. 


Planning and Regulation of Development. 


Part 1. General Provisions. 


§ 153A-320. Territorial jurisdiction. 


Each of the powers granted to counties by this Article, by Chapter 157A, and 
by Chapter 160A, Article 19 may be exercised throughout the county except as 
otherwise provided in G.S. 160A-360. (1959, c. 1006, s. 1; c. 1007; 1965, c. 194, 


s. 2 ev 195; 1969-6. 1066,"s. 171973; c. 


Local Modification. — (As to Article 18, 
Parts 1, 2, and 3) Cherokee: 1989 (Reg. Sess., 
1990), c. 1049; Mecklenburg: 2000-77, as 
amended by 2001-275; Wake: 1998-192; 2000- 
66, s. 1; city of Raleigh: 1998-192; 2000-66, s. 1; 
town of Apex: 1998-192; 2000-66, s. 1; town of 


822, s. 1.) 


Cary: 1998-192; 2000-66, s. 1; town of Garner: 
1998-192; 2000-66, s. 1. 

Editor’s Note. — Chapter 157A, referred to 
in this section, was transferred to Chapter 
160A, Article 19, Part 3B, by Session Laws 
1973, c. 426, s. 62. 


CASE NOTES 


A county sign ordinance did not violate 
the equal protection clause of U.S. Const., 
Amend. XIV or N.C. Const., Art. I, § 19, be- 
cause the county would not enforce the ordi- 
nance with respect to any person owning or 
operating a sign in certain municipalities 
within the county since the county could not 
exercise zoning authority within a city which 
had enacted a zoning ordinance and it could 
defer from zoning within cities. County of 
Cumberland v. Eastern Fed. Corp., 48 N.C. 
App. 518, 269 S.E.2d 672, cert. denied, 301 N.C. 
527, 273 S.E.2d 453 (1980). 

A county may not exercise jurisdiction 
over any part of a city located within its 
borders. Davidson County v. City of High Point, 
321 N.C. 252, 362 S.E.2d 553 (1987). 

Statutes do not give a county authority 
over provision of sewer services within a 
city, or over newly annexed areas of the city 
which also lie in the county. Davidson County v. 
City of High Point, 321 N.C. 252, 362 S.E.2d 
553 (1987). 


§ 153A-321. Planning agency. 


Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Cited in Guilford County Planning & Dev. 
Dep't v. Simmons, 102 N.C. App. 325, 401 
S.E.2d 659 (1991); Vulcan Materials Co. v. 
Iredell County, 103 N.C. App. 779, 407 S.E.2d 
283 (1991). 


A county may by ordinance create or designate one or more agencies to 


perform the following duties: 


(1) Make studies of the county and surrounding areas; 
(2) Determine objectives to be sought in the development of the study 


area; 


(3) Prepare and adopt plans for achieving these objectives; 
(4) Develop and recommend policies, ordinances, administrative proce- 
dures, and other means for carrying out plans in a coordinated and 


efficient manner; 
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(5) Advise the board of commissioners concerning the use and amendment 
of means for carrying out plans; 

(6) Exercise any functions in the administration and enforcement of 
various means for carrying out plans that the board of commissioners 


may direct; 


(7) Perform any other related duties that the board of commissioners may 


direct. 


An agency created or designated pursuant to this section may include but 
shall not be limited to one or more of the following: 

(1) Aplanning board or commission of any size (with not fewer than three 
members) or composition considered appropriate, organized in any 
manner considered appropriate; 

(2) A joint planning board created by two or more local governments 
according to the procedures and provisions of Chapter 160A, Article 
20, Part 1. (1945, c. 1040, s. 1; 1955, c. 1252; 1957, c. 947; 1959, c. 327, 
8: 1; c. 390; 1973, c. 822, s. 1; 1979, c. 611, s: 6; 1997-309, s. 5.) 


Legal Periodicals. — For article, “Moving 
Toward the Bargaining Table: Contract Zoning, 
Development Agreements, and the Theoretical 


Foundations of Government Land Use Deals,” 
see 65 N.C.L. Rev. 957 (1987). 


CASE NOTES 


Amendment to county zoning ordinance 
constituted a valid legislative prerogative to 
change the sanitary landfill use from a “special 
use permit” category to a “use by right under 
prescribed conditions” category and that sec- 
tion of the county zoning ordinance, which 


allowed the county zoning administrator to 
approve the county’s permit application for the 
siting of a landfill, was constitutional and law- 
ful on its face. County of Lancaster v. 
Mecklenburg County, 334 N.C. 496, 434 S.E.2d 
604 (1993). 


OPINIONS OF ATTORNEY GENERAL 


Member of County Planning Board 
Serves at Will of Commissioners. — See 


Reeves, Madison County Attorney, 41 N.C.A.G. 
230 (1971). 


opinion of Attorney General to Mr. William C. 


§ 153A-322. Supplemental powers. 


A county or its designated planning agency may accept, receive, and disburse 
in furtherance of its functions funds, grants, and services made available by 
the federal government or its agencies, the State government or its agencies, 
any local government or its agencies, and private or civic sources. A county, or 
its designated planning agency with the concurrence of the board of commis- 
sioners, may enter into and carry out contracts with the State or federal 
governments or any agencies of either under which financial or other planning 
assistance is made available to the county and may agree to and comply with 
any reasonable conditions that are imposed upon the assistance. 

A county, or its designated planning agency with the concurrence of the 
board of commissioners, may enter into and carry out contracts with any other 
county, city, regional council, or planning agency under which it agrees to 
furnish technical planning assistance to the other local government or plan- 
ning agency. A county, or its designated planning agency with the concurrence 
of the board of commissioners, may enter into and carry out contracts with any 
other county, city, regional council, or planning agency under which it agrees to 
pay the other local government or planning agency for technical planning 
assistance. 
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A county may make any appropriations that may be necessary to carry out 
an activity or contract authorized by this Article, by Chapter 157A, or by 
Chapter 160A, Article 19 or to support, and compensate members of, any 
planning agency that it may create or designate pursuant to this Article. (1945, 
¢ 1040'8..12°1955" c 1252; 195719472 19596 cl 321, Ss. Lice SO who Sr cell. 
sale LOSS herS lias ust) 


Editor’s Note. — Chapter 157A, referred to 
in this section, was transferred to Chapter 
160A, Article 19, Part 3B (§ 160A-399.1 et 
seq.), by Session Laws 1973, c. 426, s. 62. 


repealed by Session Laws 1989, c. 706. As to 
historic districts and landmarks, see now 
Chapter 160A, Article 19, Part 3C, § 160A- 
400.1 et seq. 


Chapter 160A, Article 19, Part 3B was later 


§ 153A-323. Procedure for adopting or amending ordi- 
nances under this Article and Chapter 160A, 
Article 19. 


Before adopting or amending any ordinance authorized by this Article or 
Chapter 160A, Article 19, the board of commissioners shall hold a public 
hearing on the ordinance or amendment. The board shall cause notice of the 
hearing to be published once a week for two successive calendar weeks. The 
notice shall be published the first time not less than 10 days nor more than 25 
days before the date fixed for the hearing. In computing such period, the day 
of publication is not to be included but the day of the hearing shall be included. 


(1959;.¢;,1006, sa h:.¢..1007;,1973,.c..822; s12.1981,.¢,-891,ssu2, 9.) 


Editor’s Note. — Session Laws 1993, c. 469, 
s. 3(a), effective January 1, 1994, repeals vari- 
ous acts, including the following local modifica- 
tions to this section: Session Laws 1998, c. 101, 
as to Wilkes; 1993, c. 139, as to Stokes; 1993, c. 
156, as to Watauga; 1993, c. 267, as to Davidson 
and Davie; 1993, c. 296, as to Nash and 
Franklin. Section 3(b) of c. 469 provides that 
nothing in the section affects any ordinance 
adopted under the authority of any act repealed 
by s. 3(a) prior to the effective date of c. 469. 

Session Laws 19938, c. 469, s. 5 provides: “Sec. 
5. (a) This act becomes effective January 1, 
1994, except that as to any city or county, it 
becomes effective at any time between the date 
of ratification of this act and January 1, 1994 if 
the city or county, as appropriate, adopts an 


ordinance placing it into effect at such earlier 
date. Adoption of such ordinance is subject to 
the procedural requirements of G.S. 160A-364 
or G.S. 153A-328, as appropriate, but not to any 
procedural requirement of the zoning ordi- 
nance for adoption of amendments to the zon- 
ing ordinance. The ordinance may provide for 
different dates of applicability based on the 
stage of the zoning classification action on the 
effective date. 

“Tf the city or county is subject to a local act 
repealed by Section 3 of this act, the ordinance 
prevails over some or all of the local act if the 
ordinance so provides. 

“(b) This section does not apply to Forsyth 
County or municipalities located within that 
county.” 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

The requirement that a public hearing 
be conducted is mandatory. Freeland v. Or- 
ange County, 273 N.C. 452, 160 S.E.2d 282 
(1968); Orange County v. Heath, 278 N.C. 688, 
180 S.E.2d 810 (1971). 

Hearing and Opportunity to Present 
Views Intended. — The manifest intention of 
the General Assembly was that a public hear- 
ing be conducted at which those who opposed 
and those who favored adoption of the ordi- 


nance would have a fair opportunity to present 
their respective views. Freeland v. Orange 
County, 273 N.C. 452, 160 S.E.2d 282 (1968); 
Orange County v. Heath, 278 N.C. 688, 180 
S.E.2d 810 (1971). 

County commissioners are not required 
to hear all persons in attendance without 
limitation as to number and time. Freeland v. 
Orange County, 273 N.C. 452, 160 S.E.2d 282 
(1968). 

Nor to Answer Questions. — The county 
commissioners are not required to answer 
questions asked by those in attendance at the 
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public meeting. Freeland v. Orange County, 273 
N.C. 452, 160 S.E.2d 282 (1968). 

Repetition of Same Views Not Contem- 
plated. — The General Assembly did not con- 
template that all persons entertaining the 
same views would have an unqualified right to 
iterate and reiterate these views in endless 
repetition. Freeland v. Orange County, 273 N.C. 
452, 160 S.E.2d 282 (1968). 

Failure to Comply with Notice Require- 
ments. — Where there was no notice to the 
public or advertised public hearing prior to 
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adoption of the ordinance as required by this 
section; the trial court’s conclusion that the 
ordinance passed by the board imposing a mor- 
atorium on building permits pending zoning 
was invalid. Vulcan Materials Co. v. Iredell 
County, 103 N.C. App. 779, 407 S.E.2d 283 
Ghoo1): 

Applied in Lee v. Simpson, 44 N.C. App. 611, 
261 S.E.2d 295 (1980). 

Quoted in PNE AOA Media, L.L.C. v. Jack- 
son County, — N.C. App. —, 554 S.E.2d 657, 
2001 N.C. App. LEXIS 981 (2001). 


§ 153A-324. Enforcement of ordinances. 


In addition to the enforcement provisions of this Article and subject to the 
provisions of the ordinance, any ordinance adopted pursuant to this Article, to 
Chapter 157A, or to Chapter 160A, Article 19 may be enforced by any remedy 
provided by G.S. 153A-123. (1959, c. 1006, s. 1; 1961, c. 414; 1973, c. 822, s. 1.) 


Editor’s Note. — Chapter 157A, referred to 
in this section, was transferred to Chapter 
160A, Article 19, Part 3B (§ 160A-399.1 et 
seq.), by Session Laws 1978, c. 426, s. 62. 
Chapter 160A, Article 19, Part 3B was later 


repealed by Session Laws 1989, c. 706. As to 
historic districts and landmarks, see now 
Chapter 160A, Article 19, Part 3C (§ 160A- 
400.1 et seq.). 


CASE NOTES 


Zoning Ordinance May Be Enforced by 
Injunction. — The relevant enabling acts pro- 
vide for enforcement of the provisions of a 
zoning ordinance by injunction. County of 
Durham v. Addison, 262 N.C. 280, 136 S.E.2d 
600 (1964), decided under former law. 

Ordinance Itself Need Not Provide for 
Equitable Enforcement. — It is unnecessary 


for a zoning ordinance itself to contain any 
specific provision for equitable enforcement be- 
cause this section allows any remedy under 
§ 153A-123 to be used at the county’s election 
as a matter of right and without qualification, 
unless the county’s zoning ordinance provides 
otherwise. New Hanover County v. Pleasant, 59 
N.C. App. 644, 297 S.E.2d 760 (1982). 


§ 153A-325. Submission of statement concerning improve- 
ments. 


A county may by ordinance require that when a property owner improves 
property at a cost of more than twenty-five hundred dollars ($2,500) but less 
than five thousand dollars ($5,000), the property owner must, within 14 days 
after the completion of the work, submit to the county assessor a statement 
setting forth the nature of the improvement and the total cost thereof. (19838, 
c. 614, s.'4; 1987, c. 45, s. 1.) 


Editor’s Note. — Session Laws 1983, c. 614, 
s. 5, provides that the act shall not apply to 
Wilson, Nash and Edgecombe Counties. 


§ 153A-326. Building setback lines. 


Counties shall have the same authority to regulate building setback lines as 
is provided for cities in G.S. 160A-306. (1987, c. 747, s. 15.) 
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§§ 153A-327 through 153A-329: Reserved for future codification pur- 


poses. 


Part 2. Subdivision Regulation. 


§ 153A-330. Subdivision regulation. 


A county may by ordinance regulate the subdivision of land within its 
territorial jurisdiction. If a county, pursuant to G.S. 153A-342, has adopted a 
zoning ordinance that applies only to one or more designated portions of its 
territorial jurisdiction, it may adopt subdivision regulations that apply only 
within the areas so zoned and need not regulate the subdivision of land in the 


rest of its jurisdiction. (1959, c. 1007; 1965, c. 195; 1973, c. 822, s. 1.) 


Local Modification. — (As to Article 18, 
Parts 1, 2, and 3) Cherokee: 1989 (Reg. Sess., 
1990), c. 1049; Pender: (As to Part 2 of Article 
18) 1991, c. 204, ss. 1, 2; c. 761, s. 36; (As to Part 
2) Person: 1987 (Reg. Sess., 1988), c. 932, s. 1; 
Robeson: 1987, c. 535, s. 1; (As to Part 2) 1998, 
c. 131, s. 1; c. 553, s. 82; 1993 (Reg. Sess., 1994), 
Caso. Stel: 


CASE 


Limitation on Authority of County Com- 
missioners to Adopt Subdivision Control 
Ordinance. — The authority of a board of 
county commissioners to adopt a subdivision 
control ordinance may be lawfully exercised 


Cross References. — As to compliance of 
subdivision streets with minimum standards of | 
the Board of Transportation required of devel- 
opers, see § 136-102.6. As to subdivision regu- 
lation in cities, see § 160A-371 et seq. 


NOTES 


lying within the county and outside the subdi- 
vision-regulation jurisdiction of any municipal- 
ity. State v. McBane, 276 N.C. 60, 170 S.E.2d 
913 (1969), decided under former law. 


Applied in Springdale Estates Ass'n v. Wake 


only within prescribed limitations. Thus, a sub- 
division ordinance adopted by the board of 
county commissioners applies solely to land 


County, 47 N.C. App. 462, 267 S.E.2d 415 
(1980). 


§ 153A-331. Contents and requirements of ordinance. 


A subdivision control ordinance may provide for the orderly growth and 
development of the county; for the coordination of streets and highways within 
proposed subdivisions with existing or planned streets and highways and with 
other public facilities; for the dedication or reservation of recreation areas 
serving residents of the immediate neighborhood within the subdivision and of 
rights-of-way or easements for street and utility purposes including the 
dedication of rights-of-way pursuant to G.S. 136.66.10 or G.S. 1386-66.11; and 
for the distribution of population and traffic in a manner that will avoid 
congestion and overcrowding and will create conditions essential to public 
health, safety, and the general welfare. The ordinance may include require- 
ments that the final plat show sufficient data to determine readily and 
reproduce accurately on the ground the location, bearing, and length of every 
street and alley line, lot line, easement boundary line, and other property 
boundaries, including the radius and other data for curved property lines, to an 
appropriate accuracy and in conformity with good surveying practice. A 
subdivision control ordinance may provide that a developer may provide funds 
to the county whereby the county may acquire recreational land or areas’ to 
serve the development or subdivision, including the purchase of land which 
may be used to serve more than one subdivision or development within the 
immediate area. 
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The ordinance may provide that in lieu of required street construction, a 
developer may provide funds to be used for the development of roads to serve 
the occupants, residents, or invitees of the subdivision or development. All 
funds received by the county under this section shall be transferred to the 
municipality to be used solely for the development of roads, including design, 
land acquisition, and construction. Any municipality receiving funds from a 
county under this section is authorized to expend such funds outside its 
corporate limits for the purposes specified in the agreement between the 
municipality and the county. Any formula adopted to determine the amount of 
funds the developer is to pay in lieu of required street construction shall be 
based on the trips generated from the subdivision or development. The 
ordinance may require a combination of partial payment of funds and partial 
dedication of constructed streets when the governing body of the county 
determines that a combination is in the best interest of the citizens of the area 
to be served. 

The ordinance may provide for the more orderly development of subdivisions 
by requiring the construction of community service facilities in accordance 
with county policies and standards, and, to assure compliance with these 
requirements, the ordinance may provide for the posting of bond or any other 
method that will offer guarantee of compliance. 

The ordinance may provide for the reservation of school sites in accordance 
with comprehensive land use plans approved by the board of commissioners or 
the planning agency. For the authorization to reserve school sites to be 
effective, the board of commissioners or planning agency, before approving a 
comprehensive land use plan, shall determine jointly with the board of 
education with jurisdiction over the area the specific location and size of each 
school site to be reserved, and this information shall appear in the plan. 
Whenever a subdivision that includes part or all of a school site to be reserved 
under the plan is submitted for approval, the board of commissioners or the 
planning agency shall immediately notify the board of education. That board 
shall promptly decide whether it still wishes the site to be reserved and shall 
notify the board of commissioners or planning agency of its decision. If the 
board of education does not wish the site to be reserved, no site may be 
reserved. If the board of education does wish the site to be reserved, the 
subdivision may not be approved without the reservation. The board of 
education must acquire the site within 18 months after the date the site is 
reserved, either by purchase or by exercise of the power of eminent domain. If 
the board of education has not purchased the site or begun proceedings to 
condemn the site within the 18 months, the subdivider may treat the land as 
freed of the reservation. 

The ordinance may require that a plat be prepared, approved, and recorded 
pursuant to its provisions whenever a subdivision of land takes place. (1959, c. 
16OT 89%) Ges22;.8. 1; 1975,;.¢;.231; 1987;.c. 7475) 8s.010,.179 


Local Modification. — Orange: 1987, c. Cross References. — As to developers being 
460, ss. 17, 17.1; 1991, c. 246, s. 1; c. 324, s.1; required to file map or plat of subdivision 
1993 (Reg. Sess., 1994), c. 642, s. 4(a), (c); streets, see § 136-102.6. As to subdivision reg- 
Transylvania: 1991 (Reg. Sess., 1992), c.972,s. ulation by cities, see § 160A-371. 
ye 


CASE NOTES 


Former Statute Did Not Authorize Lay- what must be included in a county subdivision 
ing Out, etc., of Highways, Streets or Al- ordinance, did not constitute “authorizing the 
leys Within Meaning of Constitution. — laying out, opening, altering, maintaining, or 
The statutory provisions of former §§ 153- discontinuing of highways, streets, or alleys” 
266.3 and 153-266.4, as to what might and within the meaning of N.C. Const., Art. II, 
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§ 24. State v. McBane, 276 N.C. 60, 170 S.E.2d 
913 (1969). 

Effect of Specific Exemption. — The gen- 
eral health, safety, and welfare language of this 
section cannot invalidate the specific exemp- 
tion clearly stated in § 153A-335(2), as the 
language of subdivision (2) itself is not ambig- 


CH. 153A. COUNTIES 


§153A-333 


out question under this exception. Three Guys 
Real Estate v. Harnett County, 345 N.C. 468, 
480 S.E.2d 681 (1997). 

Cited in Coastland Corp. v. County of 
Currituck, 734 F.2d 175 (4th Cir. 1984); Batch v. 
Town of Chapel Hill, 326 N.C. 1, 387 S.E.2d 655 
(1990). 


uous, and plaintiff’s division of land falls, with- 


§ 153A-332. Ordinance to contain procedure for plat ap- 
proval; approval prerequisite to plat recorda- 
tion; statement by owner. 


A subdivision ordinance adopted pursuant to this Part shall contain provi- 
sions setting forth the procedures to be followed in granting or denying 
approval of a subdivision plat before its registration. 

The ordinance shall provide that the following agencies be given an oppor- 
tunity to make recommendations concerning an individual subdivision plat 
before the plat is approved: 

(1) The district highway engineer as to proposed State streets, State 
highways, and related drainage systems; 

(2) The county health director or local public utility, as appropriate, as to 
proposed water or sewerage systems; 

(3) Any other agency or official designated by the board of commissioners. 

The ordinance may provide that final approval of each individual subdivision 
plat is to be given by: 

(1) The board of commissioners, 
(2) The board of commissioners on recommendation of a planning agency, 


or 
(3) A designated planning agency. 

From the effective date of a subdivision ordinance that is adopted by the 
county, no subdivision plat of land within the county’s jurisdiction may be filed 
or recorded until it has been submitted to and approved by the appropriate 
board or agency, as specified in the subdivision ordinance, and until this 
approval is entered in writing on the face of the plat by an authorized 
representative of the county. The Review Officer, pursuant to G.S. 47-30.2, 
shall not certify a plat of a subdivision of land located within the territorial 
jurisdiction of the county that has not been approved in accordance with these 
provisions, and the clerk of superior court may not order or direct the recording 
of a plat if the recording would be in conflict with this section. (1959, c. 1007; 
1973, c. 822, s. 1; 1997-309, s. 6.) 


Legal Periodicals. — For article, “Transfer- 
ring North Carolina Real Estate, Part I: How 


the Present System Functions,” see 49 N.C.L. 
Rev. 413 (1971). 


§ 153A-333. Effect of plat approval on dedications. 


The approval of a plat does not constitute or effect the acceptance by the 
county or the public of the dedication of any street or other ground, public 
utility line, or other public facility shown on the plat and shall not be construed 
to do so. (1959, c. 1007; 1973, c. 822, s. 1.) 


CASE NOTES 


Quoted in Cavin v. Ostwalt, 76 N.C. App. 
309, 332 S.E.2d 509 (1985). 
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§ 153A-334. Penalties for transferring lots in unapproved 
subdivisions. 


If a person who is the owner or the agent of the owner of any land located 
within the territorial jurisdiction of a county that has adopted a subdivision 
regulation ordinance subdivides his land in violation of the ordinance or 
transfers or sells land by reference to, exhibition of, or any other use of a plat 
showing a subdivision of the land before the plat has been properly approved 
under the ordinance and recorded in the office of the appropriate register of 
deeds, he is guilty of a Class 1 misdemeanor. The description by metes and 
bounds in the instrument of transfer or other document used in the process of 
selling or transferring land does not exempt the transaction from this penalty. 
The county may bring an action for injunction of any illegal subdivision, 
transfer, conveyance, or sale of land, and the court shall, upon appropriate 
findings, issue an injunction and order requiring the offending party to comply 
with the subdivision ordinance. (1959, c. 1007; 1973, c. 822, s. 1; 1977, c. 820, 
s. 1; 1993, c. 539, s. 1063; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Editor’s Note. — The case annotated below 
was decided under former $ 153-266.6. 

Purpose of Former § 153-266.6. — The 
sole purpose of former § 153-266.6, similar to 
this section, was to compel compliance with 
ordinance provisions seeking to prevent any 
subdivision of land covered by its terms unless 
and until the proposed subdivision map had 
been submitted to and approved by designated 
governmental agencies. State v. McBane, 276 
N.C. 60, 170 S.E.2d 913 (1969). 

What former § 153-266.6 condemned as a 
misdemeanor was the description of land in any 
contract of sale, deed or other instrument of 
transfer by reference to a subdivision plat that 
had not been properly approved and recorded. 
State v. McBane, 276 N.C. 60, 170 S.E.2d 913 


(1969). 
Recording of Instrument Containing 
Improper Reference Immaterial. — The 


misdemeanor defined in former § 153-266.6 
related to a sale or transfer of land with refer- 
ence to a plat showing a subdivision of land 
before such plat had been properly approved 
under the ordinance and recorded in the office 
of the appropriate register of deeds. Whether 
the contract of sale, deed or other instrument of 
transfer was recorded was immaterial. State v. 
McBane, 276 N.C. 60, 170 S.E.2d 913 (1969). 
Ordinance Regulating Subdivision of 


Land Prerequisite to Conviction. — As one 
of the prerequisites to conviction for sale of land 
by reference to an unapproved plat, it must be 
alleged and established that an ordinance reg- 
ulating the subdivision of land was adopted by 
the board of county commissioners in accor- 
dance with the authority conferred by statute. 
State v. McBane, 276 N.C. 60, 170 S.E.2d 913 
(1969). 

Person Subject to Prosecution. — The 
owner of land or his agent within the “platting 
jurisdiction” granted the county commissioners 
by statute was the only person subject to crim- 
inal prosecution for the sale of land by refer- 
ence to an unapproved plat. State v. McBane, 
276 N.C. 60, 170 S.E.2d 913 (1969). 

Warrant Must Allege That Defendant 
Was Land Owner or Owner’s Agent Within 
Platting District. — A warrant is fatally de- 
fective if it fails to allege one of the essential 
elements of the criminal offense, namely, that 
defendant was the owner of land or his agent 
within the platting jurisdiction granted to the 
county commissioners by the statute. State v. 
McBane, 276 N.C. 60, 170 S.E.2d 913 (1969). 

General allegation that defendant’s con- 
duct constituted a misdemeanor in viola- 
tion of the statute was insufficient. State v. 
McBane, 276 N.C. 60, 170 S.E.2d 913 (1969). 


§ 153A-335. “Subdivision” defined. 


For purposes of this Part, “subdivision” means all divisions of a tract or 
parcel of land into two or more lots, building sites, or other divisions for the 
purpose of sale or building development (whether immediate or future) and 
includes all division of land involving the dedication of a new street or a change 
in existing streets; however, the following is not included within this definition 
and is not subject to any regulations enacted pursuant to this Part: 
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(1) The combination or recombination of portions of previously subdivided 
and recorded lots if the total number of lots is not increased and the 
resultant lots are equal to or exceed the standards of the county as 
shown in its subdivision regulations; 

(2) The division of land into parcels greater than 10 acres if no street 
right-of-way dedication is involved; 

(3) The public acquisition by purchase of strips of land for widening or 


opening streets; and 


(4) The division of a tract in single ownership the entire area of which is 
no greater than two acres into not more than three lots, if no street 
right-of-way dedication is involved and if the resultant lots are equal 
to or exceed the standards of the county as shown by its subdivision 
regulations. (1959, c. 1007; 1973, c. 822, s. 1; 1979, c. 611, s. 2.) 


Local Modification. — Cherokee: 1977, c. 
253) Davie? 19955: cn 7 8}selyHarnett= 1997, c: 
246, s. 1; 2001-50, s. 1; Henderson: 1989 (Reg. 
Sess., 1990), c. 863, s. 1; Jones: 1999-125, s. 1; 
Montgomery: 1995, c. 337, s. 1; Onslow: 1975, c. 
105; Pasquotank: 19938, c. 194, s. 1; Pender: 
1991, c. 204, s. 2; Person: 1987 (Reg. Sess., 


1988), c. 932, s. 2; Richmond: 2001-189, s. 1; 
Robeson: 1987, c. 535, s. 2; Scotland: 1983, c. 
96; Stanly: 1987 (Reg. Sess., 1988), c. 930; 1991, 
c. 504; 1993 (Reg. Sess., 1994), c. 574; 1998-37; 
1998-217, s. 7; Transylvania: 1991 (Reg. Sess., 
1992) 50a 912.52 


CASE NOTES 


Specific Exemption Controls. — The gen- 
eral health, safety, and welfare language of 
§ 153A-331 cannot invalidate the specific ex- 
emption clearly stated in subdivision (2) as the 
language of subdivision (2) itself is not ambig- 
uous, and plaintiff’s division of land falls, with- 
out question under this exception. Three Guys 
Real Estate v. Harnett County, 345 N.C. 468, 
480 S.E.2d 681 (1997). 

Land Not Subject to Regulations. — 
Where plaintiff’s plat showed a division of land 
into parcels greater than ten acres, and no 
street right-of-way dedication was involved, 
plaintiff’s division of land was not subject to 


any regulations enacted pursuant to §§ 153A- 
330 to 153A-335. Three Guys Real Estate v. 
Harnett County, 345 N.C. 468, 480 S.E.2d 681 
(1997). 

Survey Requiring Certification. — A sur- 
vey of a division of land that is described in 
subsection (2) falls under § 47-30(f)(11)(d) and 
requires a certification of “no approval re- 
quired” before the plat may be presented for 
recordation. Three Guys Real Estate v. Harnett 
County, 345 N.C. 468, 480 S.E.2d 681 (1997). 

Applied in Springdale Estates Ass’n v. Wake 
County, 47 N.C. App. 462, 267 S.E.2d 415 
(1980). 


§§ 153A-336 through 153A-339: Reserved for future codification pur- 


poses. 


Part 38. Zoning. 
§ 153A-340. Grant of power. 


(a) For the purpose of promoting health, safety, morals, or the general 
welfare, a county may regulate and restrict the height, number of stories and 
size of buildings and other structures, the percentage of lots that may be 
occupied, the size of yards, courts and other open spaces, the density of 
population, and the location and use of buildings, structures, and land for 
trade, industry, residence, or other purposes, and to provide density credits or 
severable development rights for dedicated rights-of-way pursuant to G.S. 
136-66.10 or G.S. 186-66.11. | 

(b)(1) These regulations may affect property used for bona fide farm 

purposes only as provided in subdivision (3) of this subsection. This 
subsection does not limit regulation under this Part with respect to 
the use of farm property for nonfarm purposes. 
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(2) Bona fide farm purposes include the production and activities relating 
or incidental to the production of crops, fruits, vegetables, ornamental 
and flowering plants, dairy, livestock, poultry, and all other forms of 
agricultural products having a domestic or foreign market. 

(3) The definitions set out in G.S. 106-802 apply to this subdivision. A 
county may adopt zoning regulations governing swine farms served by 
animal waste management systems having a design capacity of 
600,000 pounds steady state live weight (SSLW) or greater provided 
that the zoning regulations may not have the effect of excluding swine 
farms served by an animal waste management system having a 
design capacity of 600,000 pounds SSLW or greater from the entire 
zoning jurisdiction. 

(c) The regulations may provide that a board of adjustment may determine 
and vary their application in harmony with their general purpose and intent 
and in accordance with general or specific rules therein contained. The 
regulations may also provide that the board of adjustment or the board of 
commissioners may issue special use permits or conditional use permits in the 
classes of cases or situations and in accordance with the principles, conditions, 
safeguards, and procedures specified therein and may impose reasonable and 
appropriate conditions and safeguards upon these permits. Where appropri- 
ate, the conditions may include requirements that street and utility rights-of- 
way be dedicated to the public and that recreational space be provided. When 
issuing or denying special use permits or conditional use permits, the board of 
commissioners shall follow the procedures for boards of adjustment except that 
no vote greater than a majority vote shall be required for the board of 
commissioners to issue such permits, and every such decision of the board of 
commissioners shall be subject to review by the superior court by proceedings 
in the nature of certiorari. 

(d) Acounty may regulate the development over estuarine waters and over 
lands covered by navigable waters owned by the State pursuant to G.S. 146-12, 
within the bounds of that county. 

(e) For the purpose of this section, the term “structures” shall include 
floating homes. 

(f) Any petition for review by the superior court shall be filed with the clerk 
of superior court within 30 days after the decision of the board of commission- 
ers is filed in such office as the ordinance specifies, or after a written copy 
thereof is delivered to every aggrieved party who has filed a written request for 
such copy with the clerk at the time of the hearing of the case, whichever is 
later. The decision of the board of commissioners may be delivered to the 
aggrieved party either by personal service or by registered mail or certified 
mail return receipt requested. (1959, c. 1006, s. 1; 1967, c. 1208, s. 4; 1973, c. 
Bee eet. 1061. c, 891s. 6: 1983)c.441; 1985, c. 442.8: 2: 1987) ce 747,82 12: 
1991, c. 69, s. 1; 1997-458, s. 2.1.) 


Local Modification. — (As to Article 18, 
Parts 1, 2, and 3) Cherokee: 1989 (Reg. Sess., 
1990), c. 1049; Durham: 1989 (Reg. Sess., 
1990), c. 950; 1999-70, s. 2; Orange: 1987, c. 
460, ss. 18, 18.1; 1991, c. 246, s. 2; c. 324, s. 2; 
1993 (Reg. Sess., 1994), c. 642, s. 4(b), (d). 

Editor’s Note. — As to a moratorium on the 
construction or expansion of swine farms or 
lagoons or animal waste management systems 
for swine farms, established by Session Laws 
1997-458, ss. 1.1 and 1.2, as amended by Ses- 
sion Laws 1998-188, ss. 2 and 3, by Session 
Laws 1999-329, ss. 2.1 and 2.2, and by Session 
Laws 2001-254, ss. 1 and 2, see the Editor’s 


notes following § 143-215.10A. 

Session Laws 1997-458, s. 2.2, provides: 
“Zoning regulations governing swine farms 
served by animal waste management systems 
having a design capacity of 600,000 pounds 
steady state live weight (SSLW) or greater 
adopted under G.S. 153A-340(b), as amended 
by Section 2.1 of this act, shall not, with respect 
to a swine farm in existence at the time the 
zoning ordinance is adopted: 

“(1) Prohibit the continued existence of the 
swine farm. 

“(2) Require the amortization of the swine 
farm. 
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“(3) Prohibit the repair or replacement on 
the same site of the swine farm so long as the 
repair or replacement does not increase the 
swine population beyond the population that 
the animal waste management system serving 
the swine farm is designed to accommodate, as 
set forth in the permit for the animal waste 
management system.” 

Legal Periodicals. — For note on coastal 
land use development and area-wide zoning, 
see 49 N.C.L. Rev. 866 (1971). 

For article discussing North Carolina special 
exception and zoning amendment cases, see 53 
N.C.L, Rev. 925 (1975). 

For comment, “Exclusionary Zoning and a 
Reluctant Supreme Court” (U.S.), see 13 Wake 
Forest L. Rev. 107 (1977). 

For comment, “Urban Planning and Land 
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Use Regulation: The Need for Consistency,” see 
14 Wake Forest L. Rev. 81 (1978). 

For article,-“Zoning for Direct Social Con- 
trol,” see 1982 Duke L.J. 761. 

For survey of 1983 developments in property 
law, see 62 N.C.L. Rev. 1346 (1984). 

For note, “The North Carolina Supreme 
Court Solves a City-County Conflict,” see 66 
N.C.L. Rev. 1266 (1988). 

For comment discussing contract zoning and 
conditional use zoning in North Carolina, see 
68 N.C.L. Rev. 177 (1989). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 450. 

For note, “Hog Farms and Nuisance Law in 
Parker v. Barefoot: Has North Carolina Become 
a Hog Heaven and Waste Lagoon?” see 77 N.C. 
Dy hey. 2o00 (1990): 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Constitutional Protections. — This Part, 
§§ 153A-340 through 153A-345, provide ade- 
quate constitutional protections for an ag- 
grieved party. JWL Invs., Inc. v. Guilford 
County Bd. of Adjustment, 133 N.C. App. 426, 
515 S.E.2d 715 (1999). 

Counties have no inherent authority to 
enact zoning ordinances. Jackson ev. 
Guilford County Bd. of Adjustment, 275 N.C. 
155, 166 S.E.2d 78 (1969). 

Construction with Local Law. — Counties 
may not act to zone a swine farm other than as 
authorized by the limited statutory exception of 
subsection (b)(3) of this section; because the 
General Assembly has provided a “complete 
and integrated regulatory scheme” of swine 
farm regulations, the county Swine Ordinance 
and the county Health Board Rules, which were 
more burdensome than State law, were pre- 
empted by State law. Craig v. County of 
Chatham, 143 N.C. App. 30, 545 S.E.2d 455 
(2001), cert. granted, 354 N.C. 68, — S.E.2d — 
(2001). 

This section and § 153A-121 do not oper- 
ate exclusively of each other. Summey Out- 
door Adv., Inc. v. County of Henderson, 96 N.C. 
App. 533, 386 S.E.2d 439 (1989). 

Delegation of Power to Adopt Zoning 
Ordinances as Exception to Rule of 
Nondelegation of Legislative Powers. — 
The authority of the General Assembly to del- 
egate to municipal corporations power to legis- 
late concerning local problems, such as zoning, 
is an exception, established by custom in most, 
if not all, of the states, to the general rule that 
legislative powers vested in the General Assem- 
bly may not be delegated by it. This exception 
to the doctrine of nondelegation is not limited to 


a delegation of such legislative authority to 
incorporated cities and towns, but extends, as 
to other types of local matters, to a like delega- 
tion to counties and other units established by 
the General Assembly for local government. 
Jackson v. Guilford County Bd. of Adjustment, 
275 N.C. 155, 166 S.E.2d 78 (1969). 

The General Assembly may confer upon 
county boards of commissioners power to 
adopt zoning ordinances otherwise valid, 
notwithstanding N.C. Const., Art. II, § 1. Jack- 
son v. Guilford County Bd. of Adjustment, 275 
N.C. 155, 166 S.E.2d 78 (1969). 

But a county zoning ordinance may not 
delegate such legislative powers to the 
county board of adjustment. Jackson v. 
Guilford County Bd. of Adjustment, 275 N.C. 
155, 166 S.E.2d 78 (1969). 

Zoning Ordinance Is Presumed Valid. — 
The presumption is that a zoning ordinance as 
a whole is a proper exercise of the police power. 
County of Durham v. Addison, 262 N.C. 280, 
136 S.E.2d 600 (1964). 

It is the duty of municipal authorities, in 
their sound discretion, to determine what ordi- 
nances or regulations are reasonably necessary 
for the protection of the public or the better 
government of the town. When such ordinance 
is adopted, it is presumed to be valid, and the 
courts will not declare it invalid unless it is 
clearly shown to be so. No law or ordinance will 
be declared unconstitutional unless it clearly is, 
and every reasonable intendment will be made 
to sustain it. County of Cumberland v. Eastern 
Fed. Corp., 48 N.C. App. 518, 269 S.E.2d 672, 
cert. denied, 301 N.C. 527, 273 S.E.2d 453 


(1980). 
When Enactment or Amendment of Or- 
dinance Is Invalid. — The legislative act of 


enacting or amending a zoning ordinance is 
invalid if it is unreasonable, arbitrary, or an 
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unequal exercise of legislative power. Chrismon 
v. Guilford County, 85 N.C. App. 211, 354 
S.E.2d 309 (1987). 

Burden of Showing Invalidity Is on Per- 
son Asserting It. — The burden to show that 
a zoning ordinance as a whole is not a proper 
exercise of the police power rests upon the 
property owner who asserts its invalidity. 
County of Durham vy. Addison, 262 N.C. 280, 
136 S.E.2d 600 (1964). 

Mere fact that a zoning ordinance seri- 
ously depreciates the value of complain- 
ant’s property is not enough, standing 
alone, to establish its invalidity. County of 
Durham v. Addison, 262 N.C. 280, 136 S.E.2d 
600 (1964). 

Regulation of Signs. — Fact that defen- 
dant had authority to regulate signs under the 
zoning power in this section did not mean that 
it could not regulate signs in a similar manner 
under the general police powers in § 153A-121, 
allowing regulation of “conditions detrimental 
to the health, safety or welfare of its citizens 
and the peace and dignity of the county. 
Summey Outdoor Adv., Inc. v. County of 
Henderson, 96 N.C. App. 533, 386 S.E.2d 439 
(1989). 

The practice of conditional use zoning is 
an approved practice in North Carolina, so 
long as the action of the local zoning authority 
in accomplishing the zoning is reasonable, nei- 
ther arbitrary nor unduly discriminatory, and 
in the public interest. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Review pursuant to writ of certiorari under 
this section does not encompass the adjudica- 
tion of issues such as whether the denial of a 
special use permit constitutes a taking without 
the payment of just compensation, inverse con- 
demnation or a violation of 42 U.S.C. 1983. 
Guilford County Dep't of Emergency Servs. v. 
Seaboard Chem. Corp., 114 N.C. App. 1, 441 
S.E.2d 177, cert. denied, 336 N.C. 604, 447 
S.E.2d 390 (1994). 

Property Rezoned to Conditional Use 
District. — It is not necessary that property 
rezoned to a conditional use district be avail- 
able for all of the uses allowed under the 
corresponding general use district. Chrismon v. 
Guilford County, 322 N.C. 611, 370 S.E.2d 579 
(1988). 

Rezoning Held Valid Conditional Use 
Zoning. — The rezoning of two tracts of land 
from A-1 to CU-M-2 so as to allow the storage 
and sale of agricultural chemicals was valid 
conditional use zoning and not illegal contract 
zoning. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

The phrase, “trade, industry, residence, 
or other purposes,” as used in this section, 
relates to private property, and the phrase 
“other purposes” is not to be broadened to 
include the use of land by a municipality for a 
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public enterprise listed in § 160A-311. 
Davidson County v. City of High Point, 85 N.C. 
App. 26, 354 S.E.2d 280, modified and aff’d, 321 
N.C. 252, 362 S.E.2d 553 (1987). 

City Immune from County’s Zoning Or- 
dinances. — City which owned a sewage treat- 
ment facility located in a county and outside 
the city’s boundaries was not required to com- 
ply with county’s zoning ordinances in upgrad- 
ing the facility and providing sewage service to 
newly annexed areas of city with that facility. 
Davidson County v. City of High Point, 85 N.C. 
App. 26, 354 S.E.2d 280, modified and aff’d, 321 
N.C. 252, 362 S.E.2d 553 (1987). 

A county’s zoning authority is limited: it can 
be applied only to buildings within the county’s 
borders which are outside city limits, and it is 
confined to the purposes of promoting health, 
safety, morals, or the general welfare. Davidson 
County v. City of High Point, 321 N.C. 252, 362 
S.E.2d 553 (1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’ prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.H.2d 553 (1987). 

Spot Zoning. — Spot zoning is not invalid 
per se, but rather, it is beyond the authority of 
the municipality or county and therefore void 
only in the absence of a clear showing of a 
reasonable basis therefor. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Clear Showing of Reasonable Basis for 
Spot Zoning. — While the rezoning of two 
tracts from A-1 to CU-M-2, so as to allow the 
storage and sale of agricultural chemicals, con- 
stituted a form of spot zoning, this activity was 
legal and not illegal spot zoning. Because of the 
substantial benefits created for the surround- 
ing community by the rezoning and because of 
the close relationship between the likely uses of 
the rezoned property and the uses already 
present in the surrounding tracts, there was a 
clear showing of a reasonable basis for the spot 
zoning. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

The principal differences between valid 
conditional use zoning and illegal con- 
tract zoning are related and are essentially 
two in number: First, valid conditional use 
zoning features merely a unilateral promise 
from the landowner to the local zoning author- 
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ity as to the landowner’s intended use of the 
land in question, while illegal contract zoning 
anticipates a bilateral contract in which the 
landowner and the zoning authority make re- 
ciprocal promises. Second, in the context of 
conditional use zoning, the local zoning author- 
ity maintains its independent decision-making 
authority, while in the contract zoning scenario, 
it abandons that authority by binding itself 
contractually with the landowner seeking a 
zoning amendment. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Power of County Commissioners to 
Grant Special Exceptions. — Statute autho- 
rizing the board of county commissioners by 
regulation to provide that the board of adjust- 
ment or the board of county commissioners may 
issue special use permits or conditional permits 
in the classes of cases or situations and in 
accordance with the principles, conditions, 
safeguards, and procedures specified in the 
zoning ordinance did not purport to confer more 
power upon the commissioners to grant special 
exceptions than the commissioners could dele- 
gate to the board of adjustment. In re Ellis, 277 
N.C. 419, 178 S.E.2d 77 (1970). 

Like the board of adjustment, the com- 
missioners cannot deny applicants a per- 
mit in their unguided discretion or, stated 
differently, refuse it solely because, in their 
view, a mobile-home park would adversely af- 
fect the public interest. The commissioners 
must also proceed under standards, rules and 
regulations uniformly applicable to all who 
apply for permits. In re Ellis, 277 N.C. 419, 178 
S.E.2d 77 (1970). 

Ordinance Held Valid. — A county zoning 
ordinance, applicable only to swine farms 
“served by an animal waste management sys- 
tem having a design capacity of 600,000 pounds 
steady state live weight (SSLW) or greater” and 
enacted pursuant to the express statement of 
power given by the State, was not preempted. 
Craig v. County of Chatham, 143 N.C. App. 30, 
545 S.E.2d 455 (2001), cert. granted, 354 N.C. 
68, — S.E.2d — (2001). 

Ordinance Held Invalid. — So much of an 
ordinance as required the board of adjustment 
to deny a permit for the establishment of a 
mobile-home park in an A-1 agricultural dis- 
trict unless it found that the granting of the 
special exception would not adversely affect the 
public interest was beyond the authority of the 
board of county commissioners to enact and so 
was invalid. Keiger v. Winston-Salem Bd. of 
Adjustment, 278 N.C. 17, 178 S.E.2d 616 
C1971): 

Activities Regarding Transportation of 
Farm Products. — The use of large trucks to 
transport farm products, and the creation of 
facilities such as driveways and loading docks 
for such trucks, are both activities so essential 
to large-scale agricultural production that their 
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exclusion from the exemption would render it 
meaningless. Sedman v. Rijdes, 127 N.C. App. 
700, 492 S.E.2d 620 (1997). 

Constitutionality of County Sign Ordi- 
nance. — A county sign ordinance did not 
violate the equal protection clause of U.S. 
Const., Amend. XIV or N.C. Const., Art. I, § 19, 
because the county would not enforce the ordi- 
nance with respect to any person owning or 
operating a sign in certain municipalities 
within the county, since the county could not 
exercise zoning authority within a city which 
had enacted a zoning ordinance, and it could 
defer from zoning within cities. County of 
Cumberland v. Eastern Fed. Corp., 48 N.C. 
App. 518, 269 S.E.2d 672, cert. denied, 301 N.C. 
527, 273 S.E.2d 453 (1980). 

Provision of a county sign ordinance requir- 
ing nonconforming uses to be discontinued 
within three years from the effective date of the 
ordinance, thus giving the owner of a noncon- 
forming sign a three-year period in which to 
amortize or depreciate the cost of the sign, was 
reasonable and did not provide for an unconsti- 
tutional taking of property. County of 
Cumberland v. Eastern Fed. Corp., 48 N.C. 
App. 518, 269 S.E.2d 672, cert. denied, 301 N.C. 
527, 273 S.E.2d 453 (1980). 

Soil Remediation Not Agricultural Use. 
— Remediation of petroleum contaminated soil 
is a waste treatment process, not an agricul- 
tural use, and thus it was a nonconforming use 
in a residential agricultural zoning district of a 
county. Ball v. Randolph County Bd. of Adjust- 
ment, 129 N.C. App. 300, 498 S.E.2d 833 
(1998), petition for discretionary review im- 
providently granted, 49 N.C. 348, 507 S.E.2d 
272° (1998). 

Kennel Operation Not “Farming”. — 
Dogs are not livestock, and a dog breeding and 
kennel operation does not constitute “farming,” 
so as to exempt property used therefor from a 
county’s zoning authority pursuant to this sec- 
tion. Development Assocs. v. Wake County Bd. 
of Adjustment, 48 N.C. App. 541, 269 S.E.2d 
700 (1980), cert. denied, 301 N.C. 719, 274 
S.E.2d 227 (1981). 

Horses Considered Livestock. — Where 
activity undertaken by landowner was related 
and incidental to the farming activities of 
boarding, breeding, raising, pasturing and wa- 
tering horses, horses were considered as live- 
stock, qualifying the property for the exemption 
granted bona fide farms under § 153A-340. 
County of Durham v. Roberts, — N.C. App. —, 
551 S.E.2d 494, 2001 N.C. App. LEXIS 747 
(2001). 

The use of fans and heating devises is 
“incidental” to the year-round raising of 
plants inside greenhouses. Sedman_ v. 
Rides, 127 N.C. App. 700, 492 S.E.2d 620 
(997): 

Greenhouse Operations Exempt. — Ac- 
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tivities of greenhouse operation, including the 
construction of a driveway, the use of large 
trucks to export plants, and the operation of 
fans and heating devices were exempt from 
compliance with zoning ordinances. Sedman v. 
Rijdes, 127 N.C. App. 700, 492 S.E.2d 620 
(1997). 

Cited in White v. Union County, 93 N.C. App. 
148, 377 S.E.2d 93 (1989); Guilford County 
Planning & Dev. Dep’t v. Simmons, 102 N.C. 
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Lancaster v. Mecklenburg County, 334 N.C. 
496, 434 S.E.2d 604 (1993); County of Lenoir v. 
Moore, 114 N.C. App. 110, 441 S.E.2d 589 
(1994), aff'd, 340 N.C. 104, 455 S.E.2d 158 
(1995); Vulcan Materials Co. v. Guilford County 
Bd. of County Comm’rs, 115 N.C. App. 319, 444 
S.E.2d 639, cert. denied, 337 N.C. 807, 449 
S.E.2d 758 (1994); AT&T Wireless PCS, Inc. v. 
Winston-Salem Zoning Bd. of Adjustment, 172 


F.3d 307 (4th Cir. 1999). 
App. 325, 401 S.E.2d 659 (1991); County of 


§ 153A-341. Purposes in view. 


Zoning regulations shall be made in accordance with a comprehensive plan 
and designed to lessen congestion in the streets; to secure safety from fire, 
panic, and other dangers; to promote health and the general welfare; to provide 
adequate light and air; to prevent the overcrowding of land; to avoid undue 
concentration of population; and to facilitate the adequate provision of trans- 
portation, water, sewerage, schools, parks, and other public requirements. The 
regulations shall be made with reasonable consideration as to, among other 
things, the character of the district and its peculiar suitability for particular 
uses, and with a view to conserving the value of buildings and encouraging the 
most appropriate use of land throughout the county. In addition, the regula- 
tions shall be made with reasonable consideration to expansion and develop- 
ment of any cities within the county, so as to provide for their orderly growth 


and development. (1959, c. 1006, s. 1; 1973, c. 822, s. 1.) 


Local Modification. — Durham: 1989 (Reg. 
Sess., 1990), c. 950; 1999-70, s. 2. 
Legal Periodicals. — For article, “Zoning 


for Direct Social Control,” see 1982 Duke L.J. 
761. 


CASE NOTES 


In exercising their zoning authority, 
counties are limited in that they are required 
by statute to exercise their zoning regulations 
“with reasonable consideration to expansion 
and development of any cities within the 
county, so as to provide for their orderly growth 
and development.” Davidson County v. City of 
High Point, 321 N.C. 252, 362 S.E.2d 553 
(1987). 

Zoning generally must be accomplished 
in accordance with a comprehensive plan 
in order to promote the general welfare and 
serve the purposes of the enabling statute. 
Chrismon v. Guilford County, 85 N.C. App. 211, 
354 S.E.2d 309 (1987), rev’d on other grounds, 
322 N.C. 611, 370 S.E.2d 579 (1988). 

The language of this section does not 
require an extensive written plan, such as 
a master plan based upon a comprehensive 
study; the ordinance itself may show that the 
zoning is comprehensive in nature. Willis v. 
Union County, 77 N.C. App. 407, 335 S.E.2d 76 
(1985). 

Acounty’s legislative body has authority 
to rezone when reasonably necessary to do 
so in the interests of the public health, safety, 


morals or general welfare; ordinarily the only 
limitation upon this authority is that it may not 
be exercised arbitrarily or capriciously. Willis v. 
Union County, 77 N.C. App. 407, 335 S.E.2d 76 
(1985); Nelson v. City of Burlington, 80 N.C. 
App. 285, 341 S.E.2d 739 (1986). 

A duly adopted rezoning ordinance is 
presumed to be valid, and the burden is upon 
the plaintiff to establish its invalidity. Nelson v. 
City of Burlington, 80 N.C. App. 285, 341 
S.E.2d 739 (1986). 

Statutes do not give a county authority 
over provision of sewer services within a 
city, or over newly annexed areas of the city 
which also lie in the county. Davidson County v. 
City of High Point, 321 N.C. 252, 362 S.E.2d 
55a €1987)i 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
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county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Spot Zoning. — Because it zones a small 
area differently than a much larger area sur- 
rounding it, spot zoning, by definition, conflicts 
with the whole purpose of planned zoning. 
Therefore, unless there is a clear showing of a 
reasonable basis, spot zoning is beyond the 
authority of the county or municipality. 
Chrismon v. Guilford County, 85 N.C. App. 211, 
354 S.E.2d 309 (1987), rev’d on other grounds, 
322 N.C. 611, 370 S.E.2d 579 (1988); Alderman 
v. Chatham County, 89 N.C. App. 610, 366 
S.E.2d 885, cert. denied, 323 N.C. 171, 373 
S.E.2d 103 (1988). 

In determining whether rezoning was 
invalid as spot zoning, the courts have also 
considered the classification and development 
of nearby land. Alderman v. Chatham County, 
89 N.C. App. 610, 366 S.E.2d 885, cert. denied, 
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323 N.C. 171, 373 S.E.2d 103 (1988). 

Contract Zoning. — To avoid contract zon- 
ing, all the areas in each class must be subject 
to the same restrictions; if the rezoning is done 
in consideration of an assurance that a partic- 
ular tract or parcel will be developed in accor- 
dance with a restricted plan, this is contract 
zoning and is illegal. Willis v. Union County, 77 
N.C. App. 407, 335 S.H.2d 76 (1985). 

Approval Improper. — Where county com- 
missioners approved the rezoning application 
without considering the factors set out in this 
section, the Commissioners acted arbitrarily 
and capriciously. Gregory v. County of Harnett, 
128 N.C. App. 161, 493 S.E.2d 786 (1997). 

Applied in Mahaffey v. Forsyth County, 99 
N:Cig App’ 6761394 .S: Ki2ds 20388 (990) 
Covington v. Town of Apex, 108 N.C. App. 231, 
423 9.7.20 03.1,(1992). 

Cited in Maynor v. Onslow County, 127 N.C. 
App. 102, 488 S.E.2d 289 (1997), appeal dis- 
missed, 347 N.C. 268, 493 S.E.2d 458 (1997), 
cert. denied, 347 N.C. 400, 496 S.E.2d 385 
(1997). 


for manufactured 


The provisions of G.S. 160A-383.1 shall apply to counties. (1987, c. 805, s. 2.) 


CASE NOTES 


County Ordinance Requiring Certain 
Siding and Shingles. — A county ordinance 
requiring mobile homes to have siding and 
shingles of a type similar to standard residen- 
tial construction was enacted to remove from 
the range of safe and satisfactorily performing 
materials only ones based on undesirable ap- 
pearance, and left the regulation of safety and 


performance of roofing and siding materials to 
Congress and the Department of Housing and 
Urban Development, and thus was not pre- 
empted. CMH Mfg., Inc. v.. Catawba County, 
994 F. Supp. 697 (W.D.N.C. 1998). 

Cited in White v. Union County, 93 N.C. App. 
148, 377 S.E.2d 93 (1989). 


§ 153A-342. Districts; zoning less than entire jurisdiction. 


A county may divide its territorial jurisdiction into districts of any number, 
shape, and area that it may consider best suited to carry out the purposes of 
this Part. Within these districts a county may regulate and restrict the 
erection, construction, reconstruction, alteration, repair, or use of buildings, 
structures, or land. Such districts may include, but shall not be limited to, 
general use districts, in which a variety of uses are permissible in accordance 
with general standards; overlay districts, in which additional requirements 
are imposed on certain properties within one or more underlying general or 
special use districts; and special use districts or conditional use districts, in 
which uses are permitted only upon the issuance of a special use permit or a 
conditional use permit. Property may be placed in a special use district or 
conditional use district only in response to a petition by the owners of all the 
property to be included. Except as authorized by the foregoing, all regulations 
shall be uniform for each class or kind of building throughout each district, but 
the regulations in one district may differ from those in other districts. 
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A county may determine that the public interest does not require that the 
entire territorial jurisdiction of the county be zoned and may designate one or 
more portions of that jurisdiction as a zoning area or areas. A zoning area must 
originally contain at least 640 acres and at least 10 separate tracts of land in 
separate ownership and may thereafter be expanded by the addition of any 
amount of territory. A zoning area may be regulated in the same manner as if 
the entire county were zoned, and the remainder of the county need not be 
regulated. (1959, c. 1006, s. 1; 1965, c. 194, s. 2; 1973, c. 822, s. 1; 1985, c. 607, 


yt) 


Local Modification. — Alamance: 1997, c. 
445, s. 2.1; Durham: 1989 (Reg. Sess., 1990), c. 
950; 1999-70, s. 2; Orange: 1991, c. 246, s. 3. 

Legal Periodicals. — For comment discuss- 


ing contract zoning and conditional use zoning 
in North Carolina, see 68 N.C.L. Rev. 177 
(1989). 


CASE NOTES 


Zoning Map Requirement. — This section 
does not require the county to have a zoning 
map for the entire county when its objective is 
to implement zoning on an area by area basis; 
only a map of the area being zoned and a full 
text of the zoning ordinance zoned are required. 
Frizzelle v. Harnett County, 106 N.C. App. 234, 
416 S.E.2d 421, cert. denied, 332 N.C. 147, 419 
S.E.2d 571 (1992). 

The practice of conditional use zoning is 
an approved practice in North Carolina, so 
long as the action of the local zoning authority 
in accomplishing the zoning is reasonable, nei- 
ther arbitrary nor unduly discriminatory, and 
in the public interest. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Property Rezoned to Conditional Use 
District. — It is not necessary that property 
rezoned to a conditional use district be avail- 
able for all of the uses allowed under the 
corresponding general use district. Chrismon v. 
Guilford County, 322 N.C. 611, 370 S.E.2d 579 
(1988). 

Spot zoning is not invalid per se, but 
rather, it is beyond the authority of the munic- 
ipality or county and therefore void only in the 
absence of a clear showing of a reasonable basis 
therefor. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

Clear Showing of Reasonable Basis for 
Spot Zoning. — While the rezoning of two 
tracts from A-1 to CU-M-2, so as to allow the 
storage and sale of agricultural chemicals, con- 
stituted a form of spot zoning, this activity was 
legal and not illegal spot zoning. Because of the 
substantial benefits created for the surround- 
ing community by the rezoning and because of 
the close relationship between the likely uses of 
the rezoned property and the uses already 
present in the surrounding tracts, there was a 
clear showing of a reasonable basis for the spot 
zoning. Chrismon v. Guilford County, 322 N.C. 


611, 370 S.E.2d 579 (1988). 

The principal differences between valid 
conditional use zoning and illegal con- 
tract zoning are related and are essentially 
two in number: First, valid conditional use 
zoning features merely a unilateral promise 
from the landowner to the local zoning author- 
ity as to the landowner’s intended use of the 
land in question, while illegal contract. zoning 
anticipates a bilateral contract in which the 
landowner and the zoning authority make re- 
ciprocal promises. Second, in the context of 
conditional use zoning, the local zoning author- 
ity maintains its independent decision-making 
authority, while in the contract zoning scenario, 
it abandons that authority by binding itself 
contractually with the landowner seeking a 
zoning amendment. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Rezoning Held Valid Conditional Use 
Zoning. — The rezoning of two tracts of land 
from A-1 to CU-M-2 so as to allow the storage 
and sale of agricultural chemicals was valid 
conditional use zoning and not illegal contract 
zoning. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

A county sign ordinance did not violate 
the equal protection clause of U.S. Const., 
Amend. XIV or N.C. Const., Art. I, § 19, be- 
cause the county would not enforce the ordi- 
nance with respect to any person owning or 
operating a sign in certain municipalities 
within the county, since the county could not 
exercise zoning authority within a city which 
had enacted a zoning ordinance, and it could 
defer from zoning within cities. County of 
Cumberland v. Eastern Fed. Corp., 48 N.C. 
App. 518, 269 S.E.2d 672, cert. denied, 301 N.C. 
527, 273 S.E.2d 453 (1980). 

Cited in Chrismon v. Guilford County, 85 
N.C. App. 211, 354 S.E.2d 309 (1987). 
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§ 1534-343. Method of procedure: 


(a) The board of commissioners shall, in accordance with the provisions of 
this Article, provide for the manner in which zoning regulations and restric- 
tions and the boundaries of zoning districts shall be determined, established, 
and enforced, and from time to time amended, supplemented, or changed. The 
procedures adopted pursuant to this section shall provide that whenever there 
is a zoning map amendment, the owner of that parcel of land as shown on the 
county tax listing, and the owners of all parcels of land abutting that parcel of 
land as shown on the county tax listing, shall be mailed a notice of a public 
hearing on the proposed amendment by first class mail at the last addresses 
listed for such owners on the county tax abstracts. This notice must be 
deposited in the mail at least 10 but not more than 25 days prior to the date of 
the public hearing. The person or persons mailing such notices shall certify to 
the Board of Commissioners that fact, and such certificate shall be deemed 
conclusive in the absence of fraud. 

(b) The first class mail notice required under subsection (a) of this section 
shall not be required if the zoning map amendment directly affects more than 
50 properties, owned by a total of at least 50 different property owners, and the 
county elects to use the expanded published notice provided for in this 
subsection. In this instance, a county may elect to either make the mailed 
notice provided for in subsection (a) of this section or may as an alternative 
elect to publish once a week for four successive calendar weeks in a newspaper 
having general circulation in the area an advertisement of the public hearing 
that shows the boundaries of the area affected by the proposed zoning map 
amendment and explains the nature of the proposed change. The final two 
advertisements shall comply with and be deemed to satisfy the provisions of 
G.S. 153A-323. The advertisement shall not be less than one-half of a 
newspaper page in size. The advertisement shall only be effective for property 
owners who reside in the area of general circulation of the newspaper which 
publishes the notice. Property owners who reside outside of the newspaper 
circulation area, according to the address listed on the most recent property 
tax listing for the affected property, shall be notified by first class mail 
pursuant to this section. The person or persons mailing the notices shall certify 
to the board of commissioners that fact, and the certificates shall be deemed 
conclusive in the absence of fraud. In addition to the published notice, a county 
shall post one or more prominent signs on or immediately adjacent to the 
subject area reasonably calculated to give public notice of the proposed 
rezoning. 

(c) The provisions of this section shall not be applicable to any zoning map 
adoption that initially zones property added to the territorial coverage of the 
ordinance. (1973, c. 822, s. 1; 1985, c. 595, s. 1; 1987, c. 807, s. 2; 1989 (Reg. 
Sess., 1990), c. 980, s. 2; 1993, c. 469, s. 2; 1995, c. 261, s. 1; c. 546, s. 2: 
1997-456, s. 25.) 


Local Modification. — Durham; 1989, c. 
516, s. 1; Orange: 1995, c. 339, s. 1. 

Editor’s Note. — Session Laws 1985, c. 595, 
which added the last two sentences, provides 
that the amendment is applicable only when 
tax maps are available for the areas to be 
zoned. 

Session Laws 1985 (Reg. Sess., 1986), c. 950 
provides that Session Laws 1985, c. 595, which 
added the last two sentences of this section, 
does not apply to the City of Asheboro or the 
counties of Scotland, Stanly, Union, and Rich- 
mond, and incorporated cities or towns located 


wholly within those counties. 

Session Laws 1993, c. 469, which amended 
this section, in ss. 5 and 6 provides: “Sec. 5. (a) 
This act becomes effective January 1, 1994, 
except that as to any city or county, it becomes 
effective at any time between the date of rati- 
fication of this act and January 1, 1994 if the 
city or county, as appropriate, adopts an ordi- 
nance placing it into effect at such earlier date. 
Adoption of such ordinance is subject to the 
procedural requirements of G.S. 160A-364 or 
G.S. 153A-323, as appropriate, but not to any 
procedural requirement of the zoning ordi- 
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nance for adoption of amendments to the zon- 
ing ordinance. The ordinance may provide for 
different dates of applicability based on the 
stage of the zoning classification action on the 
effective date. 

“If the city or county is subject to a local act 
repealed by Section 3 of this act, the ordinance 
prevails over some or all of the local act if the 
ordinance so provides. 

“(b) This section does not apply to Forsyth 
County or municipalities located within that 
county. 

“Sec. 6. (a) This act becomes effective Janu- 
ary 1, 1995 as to Forsyth County or any munic- 
ipality located within that county, but it be- 
comes effective at any time between the date of 
ratification of this act and January 1, 1995 if 
the municipality or Forsyth County, as appro- 
priate, adopts an ordinance placing it into effect 
at such earlier date. Adoption of such ordinance 
is subject to the procedural requirements ‘of 
G.S. 160A-364 or G.S. 153A-323, as appropri- 
ate, but not to any procedural requirement of 
the zoning ordinance for adoption of amend- 
ments to the zoning ordinance. The ordinance 
may provide for different dates of applicability 
based on the stage of the zoning classification 
action on the effective date. 

“The ordinance prevails over some or all of 
Chapter 455, Session Laws of 1987, as 
amended by Chapter 271, Session Laws of 
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1993, if the ordinance so provides.” 

Session Laws 1993, c. 469, s. 3(a), effective 
January 1, 1994, repeals various acts, includ- 
ing the following local modifications to this 
section: Session Laws 1993, c. 101, as to Wilkes: 
1993, c. 189, as to Stokes; 1993, c. 156, as to 
Watauga; 1993, c. 267, as to Davidson and 
Davie; 1993, c. 271, as to Rockingham; 1993, c. 
296, as to Nash and Franklin; 1993, c. 358, s. 
15, as to Orange. In addition, by virtue of 
Session Laws 1993, c. 469, s. 3, the local mod- 
ifications for Alexander, Cabarrus, Catawba, 
Iredell, Johnston, Martin, Randolph, Wake, 
and Yadkin should be stricken from the main 
volume. Section 3(b) of c. 469 provides that 
nothing in the section affects any ordinance 
adopted under the authority of any act repealed 
by s. 3(a) prior to the effective date of c. 469. 

Session Laws 1995, c. 546, s. 2.1, effective 
July 29, 1995, provides “Any local act in conflict 
with this act is repealed to the extent of the 
conflict.” 

Session Laws 1997-456, s. 25, effective Au- 
gust 29, 1997, repealed Session Laws 19985, c. 
261, s. 1, which had inserted “, at its option, 
provide said notice or” following “a county 
shall” in the first sentence following subdivision 
(b)(5). Subsection (b) was subsequently rewrit- 
ten by Session Laws 1995, c. 546, s. 2, but that 
phrase was not shown as deleted. 


CASE NOTES 


Cited in Frizzelle v. Harnett County, 106 
N.C. App. 234, 416 S.E.2d 421 (1992). 


§ 153A-344. Planning agency; zoning plan; certification to 
board of commissioners; amendments. 


(a) To exercise the powers conferred by this Part, a county shall create or 
designate a planning agency under the provisions of this Article or of a local 
act. The planning agency shall prepare a proposed zoning ordinance, including 
both the full text of such ordinance and maps showing proposed district 
boundaries. The planning agency may hold public hearings in the course of 
preparing the ordinance. Upon completion, the planning agency shall certify 
the ordinance to the board of commissioners. The board of commissioners shall 
not hold the public hearing required by G.S. 153A-323 or take action until it 
has received a certified ordinance from the planning agency. Following its 
required public hearing, the board of commissioners may refer the ordinance 
back to the planning agency for any further recommendations that the agency 
may wish to make prior to final action by the board in adopting, modifying and 
adopting, or rejecting the ordinance. 

Zoning regulations and restrictions and zone boundaries may from time to 
time be amended, supplemented, changed, modified, or repealed. Whenever 
territory is added to an existing designated zoning area, it shall be treated as 
an amendment to the zoning ordinance for that area. Before an amendment 
may be adopted, it must be referred to the planning agency for the agency’s 
recommendation. The agency shall be given at least 30 days in which to make 
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a recommendation. The board of commissioners is not bound by the recom- 
mendations, if any, of the planning agency. 

(b) Amendments, modifications, supplements, repeal or other changes in 
zoning regulations and restrictions and zone boundaries shall not be applicable 
or enforceable without consent of the owner with regard to buildings and uses 
for which either (i) building permits have been issued pursuant to G.S. 
153A-357 prior to the enactment of the ordinance making the change or 
changes so long as the permits remain valid and unexpired pursuant to G.S. 
153A-358 and unrevoked pursuant to G.S. 153A-362 or (ii) a vested right has 
been established pursuant to G.S. 153A-344.1 and such vested right remains 
valid and unexpired pursuant to G.S. 153A-344.1. (1959, c. 1006, s. 1; 1965, c. 
194, s. 3; 1973, c. 822, s. 1; 1979, c. 611, s. 3; 1985, c. 540, s. 1; 1989. (Reg. Sess., 


1990), c. 996, s. 5.) 


Local Modification. — Guilford: 1985, c. 
485. 
Legal Periodicals. — For article discussing 


North Carolina special exception and zoning 
amendment cases, see 53 N.C.L. Rev. 925 
(1975). 


CASE NOTES 


When Enactment or Amendment Is In- 
valid. — The legislative act of enacting or 
amending a zoning ordinance is invalid if it is 
unreasonable, arbitrary, or an unequal exercise 
of legislative power. Chrismon v. Guilford 
County, 85 N.C. App. 211, 354 S.E.2d 309 
(1987), rev'd on other grounds, 322 N.C. 611, 
370 S.E.2d 579 (1988); Alderman v. Chatham 
County, 89 N.C. App. 610, 366 S.E.2d 885, cert. 
denied, 323 N.C. 171, 373 S.E.2d 103 (1988). 

Amendment Held Not Applicable to De- 
fendants. — Where the uncontradicted fore- 
cast of evidence established as a matter of law 
that defendants made substantial expenditures 
for the operation of a quarry on the property in 
question in good faith and in reliance upon the 
special use permit previously granted by the 
Zoning Board, a later amendment by the Zon- 
ing Board precluding operation of a quarry on 
such property would not apply to defendants. 
Cardwell v. Smith, 106 N.C. App. 187, 415 
S.E.2d 770, cert. denied, 332 N.C. 146, 419 
S.E.2d 569 (1992). 

The manifest intention of the General 
Assembly was that a public hearing be 
conducted at which those who opposed and 
those who favored adoption of an ordinance 
would have a fair opportunity to present their 
respective views. Orange County v. Heath, 278 
N.C. 688, 180 S.E.2d 810 (1971), decided under 
former law. 

The requirement that a public hearing 
be conducted is mandatory. Orange County 
v. Heath, 278 N.C. 688, 180 S.E.2d 810 (1971), 
decided under former law. 

Spot Zoning. — Because it zones a small 
area differently than a much larger area sur- 
rounding it, spot zoning, by definition, conflicts 
with the whole purpose of planned zoning. 
Therefore, unless there is a clear showing of a 


reasonable basis, spot zoning is beyond the 
authority of the county or municipality. 
Chrismon vy. Guilford County, 85 N.C. App. 211, 
354 S.E.2d 309 (1987), rev'd on other grounds, 
322 N.C. 611, 370 S.E.2d 579 (1988); Alderman 
v. Chatham County, 89 N.C. App. 610, 366 
S.E.2d 885, cert. denied, 323 N.C. 171, 373 
S.E.2d 103 (1988). 

Spot zoning is not invalid per se, but 
rather, it is beyond the authority of the munic- 
ipality or county and therefore void only in the 
absence of a clear showing of a reasonable basis 
therefor. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

Clear Showing of Reasonable Basis for 
Spot Zoning. — While the rezoning of two 
tracts from A-1 to CU-M-2, so as to allow the 
storage and sale of agricultural chemicals, con- 
stituted a form of spot zoning, this activity was 
legal and not illegal spot zoning. Because of the 
substantial benefits created for the surround- 
ing community by the rezoning and because of 
the close relationship between the likely uses of 
the rezoned property and the uses already 
present in the surrounding tracts, there was a 
clear showing of a reasonable basis for the spot 
zoning. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

Rezoning. — It is not necessary that prop- 
erty rezoned to a conditional use district be 
available for all of the uses allowed under the 
corresponding general use district. Chrismon v. 
Guilford County, 322 N.C. 611, 370 S.E.2d 579 
(1988). 

Rezoning lacks a permissible basis where it is 
done. on: consideration of assurances that a 
particular tract or parcel will be developed in 
accordance with restricted: approval plans. 
Chrismon v. Guilford County, 85 N.C. App. 211, 
354 S.E.2d 309 (1987), rev’d on other grounds, 


1006 


§153A-344.1 


322 N.C. 611, 370 S.E.2d 579 (1988). 

Rezoning Held Valid Conditional Use 
Zoning. — The rezoning of two tracts of land 
from A-1 to CU-M-2 so as to allow the storage 
and sale of agricultural chemicals was valid 
conditional use zoning and not illegal contract 
zoning. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 


ART. 18. PLANNING AND REGULATION 


§153A-344.1 


a rezoning ordinance was a legislative act 
reviewable under the “whole record” test, the 
trial court erred in considering evidence out- 
side the record of the rezoning process. Kerik v. 
Davidson County, — N.C. App. —, 551 S.E.2d 
186, 2001 N.C. App. LEXIS 671 (2001). 

Cited in Frizzelle v. Harnett County, 106 
N.C. App. 234, 416 S.E.2d 421 (1992). 


As the board of commissioners’ enactment of 


§ 153A-344.1. Vesting rights. 


(a) The General Assembly finds and declares that it is necessary and 
desirable, as a matter of public policy, to provide for the establishment of 
certain vested rights in order to ensure reasonable certainty, stability, and 
fairness in the land-use planning process, secure the reasonable expectations 
of landowners, and foster cooperation between the public and private sectors in 
the area of land-use planning. Furthermore, the General Assembly recognizes 
that county approval of land-use development typically follows significant 
landowner investment in site evaluation, planning, development costs, con- 
sultant fees, and related expenses. 

The ability of a landowner to obtain a vested right after county approval of 
a site specific development plan or a phased development plan will preserve 
the prerogatives and authority of local elected officials with respect to land-use 
matters. There will be ample opportunities for public participation and the 
public interest will be served. These provisions will strike an appropriate 
balance between private expectations and the public interest, while scrupu- 
lously protecting the public health, safety, and welfare. 

(b) Definitions. 

(1) “Landowner” means any owner of a legal or equitable interest in real 
property, including the heirs, devisees, successors, assigns, and per- 
sonal representative of such owner. The landowner may allow a 
person holding a valid option to purchase to act as his agent or 
representative for purposes of submitting a proposed site specific 
development plan or a phased development plan under this section, in 
the manner allowed by ordinance. 

(2) “County” shall have the same meaning as set forth in G.S. 153A-1(3). 

(3) “Phased development plan” means a plan which has been submitted to 
a county by a landowner for phased development which shows the 
type and intensity of use for a specific parcel or parcels with a lesser 
degree of certainty than the plan determined by the county to be a site 
specific development plan. 

(4) “Property” means all real property subject to zoning regulations and 
restrictions and zone boundaries by a county. 

(5) “Site specific development plan” means a plan which has been submit- 
ted to a county by a landowner describing with reasonable certainty 
the type and intensity of use for a specific parcel or parcels of property. 
Such plan may be in the form of, but not be limited to, any of the 
following plans or approvals: A planned unit development plan, a 
subdivision plat, a preliminary or general development plan, a condi- 
tional or special use permit, a conditional or special use district zoning 
plan, or any other land-use approval designation as may be utilized by 
a county. Unless otherwise expressly provided by the county such a 
plan shall include the approximate boundaries of the site; significant 
topographical and other natural features effecting development of the 
site; the approximate location on the site of the proposed buildings, 
structures, and other improvements; the approximate dimensions, 
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including height, of the proposed buildings and other structures; and 
the approximate location of all existing and proposed infrastructure 
on the site, including water, sewer, roads, and pedestrian walkways. 
What constitutes a site specific development plan under this section 
that would trigger a vested right shall be finally determined by the 
county pursuant to an ordinance, and the document that triggers such 
vesting shall be so identified at the time of its approval. However, at 
a minimum, the ordinance to be adopted by the county shall designate 
a vesting point earlier than the issuance of a building permit. A 
variance shall not constitute a site specific development plan, and 
approval of a site specific development plan with the condition that a 
variance be obtained shall not confer a vested right unless and until 
the necessary variance is obtained. Neither a sketch plan nor any 
other document which fails to describe with reasonable certainty the 
type and intensity of use for a specified parcel or parcels or property 
may constitute a site specific development plan. 

(6) “Vested right” means the right to undertake and complete the devel- 
opment and use of property under the terms and conditions of an 
approved site specific development plan or an approved phased 
development plan. 

(c) Establishment of vested right. 

A vested right shall be deemed established with respect to any property upon 
the valid approval, or conditional approval, of a site specific development plan 
or a phased development plan, following notice and public hearing by the 
county with jurisdiction over the property. Such vested right shall confer upon 
the landowner the right to undertake and complete the development and use 
of said property under the terms and conditions of the site specific development 
plan or the phased development plan including any amendments thereto. A 
county may approve a site specific development plan or a phased development 
plan upon such terms and conditions as may reasonably be necessary to protect 
the public health, safety, and welfare. Such conditional approval shall result in 
a vested right, although failure to abide by such terms and conditions will 
result in a forfeiture of vested rights. A county shall not require a landowner 
to waive his vested rights as a condition of developmental approval. A site 
specific development plan or a phased development plan shall be deemed 
apet yee upon the effective date of the county’s action or ordinance relating 
thereto. 

(d) Duration and termination of vested right. 

(1) A right which has been vested as provided for in this section shall 
remain vested for a period of two years. This vesting shall not be 
extended by any amendments or modifications to a site specific 
development plan unless expressly provided by the county. 

(2) Notwithstanding the provisions of subsection (d)(1), a county may 
provide that rights shall be vested for a period exceeding two years 
but not exceeding five years where warranted in light of all relevant 
circumstances, including, but not limited to, the size and phasing of 
development, the level of investment, the need for the development, 
economic cycles, and market conditions. These determinations shall 
be in the sound discretion of the county. 

(3) Notwithstanding the provisions of (d)(1) and (d)(2), the county may 
provide by ordinance that approval by a county of a phased develop- 
ment plan shall vest the zoning classification or classifications so 
approved for a period not to exceed five years. The document that 
triggers such vesting shall be so identified at the time of its approval. 
The county still may require the landowner to submit a site specific 
development plan for approval by the county with respect to each 
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phase or phases in order to obtain final approval to develop within the 

restrictions of the vested zoning classification or classifications. Noth- 

ing in this section shall be construed to require a county to adopt an 
ordinance providing for vesting of rights upon approval of a phased 
development plan. 

(4) Following approval or conditional approval of a site specific develop- 
ment plan or a phased development plan, nothing in this section shall 
exempt such a plan from subsequent reviews and approvals by the 
county to ensure compliance with the terms and conditions of the 
original approval, provided that such reviews and approvals are not 
inconsistent with said original approval. Nothing in this section shall 
prohibit the county from revoking the original approval for failure to 
comply with applicable terms and conditions of the approval or the 
zoning ordinance. 

(5) Upon issuance of a building permit, the provisions of G.S. 153A-358 
and G.S. 153A-362 shall apply, except that a permit shall not expire or 
be revoked because of the running of time while a vested right under 
this section is outstanding. 

(6) A right which has been vested as provided in this section shall 
terminate at the end of the applicable vesting period with respect to 
buildings and uses for which no valid building permit applications 
have been filed. 

(e) Subsequent changes prohibited; exceptions. 

(1) A vested right, once established as provided for in this section, 
precludes any zoning action by a county which would change, alter, 
impair, prevent, diminish, or otherwise delay the development or use 
of the property as set forth in an approved site specific development 
plan or an approved phased development plan, except: 

a. With the written consent of the affected landowner; 

b. Upon findings, by ordinance after notice and a public hearing, that 
natural or man-made hazards on or in the immediate vicinity of 
the property, if uncorrected, would pose a serious threat to the 
public health, safety, and welfare if the project were to proceed as 
contemplated in the site specific development plan or the phased 
development plan; 

c. To the extent that the affected landowner receives compensation 
for all costs, expenses, and other losses incurred by the land- 
owner, including, but not limited to, all fees paid in consideration 
of financing, and all architectural, planning, marketing, legal, 
and other consultant’s fees incurred after approval by the county, 
together with interest thereon at the legal rate until paid. 
Compensation shall not include any diminution in the value of 
the property which is caused by such action; 

d. Upon findings, by ordinance after notice and a hearing, that the 
landowner or his representative intentionally supplied inaccu- 
rate information or made material misrepresentations which 
made a difference in the approval by the county of the site specific 
development plan or the phased development plan; or 

e. Upon the enactment or promulgation of a State or federal law or 
regulation which precludes development as contemplated in the 
site specific development plan or the phased development plan, in 
which case the county may modify the affected provisions, upon a 
finding that the change in State or federal law has a fundamental 
effect on the plan, by ordinance after notice and a hearing. 

(2) The establishment of a vested right shall not preclude the application 
of overlay zoning which imposes additional requirements but does not 
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affect the allowable type or intensity of use, or ordinances or regula- 
tions which are general in nature and are applicable to all property 
subject to land-use regulation by a county, including, but not limited 
to, building, fire, plumbing, electrical, and mechanical codes. Other- 
wise applicable new regulations shall become effective with respect to 
property which is subject to a site specific development plan or a 
phased development plan upon the expiration or termination of the 
vesting rights period provided for in this section. 

(3) Notwithstanding any provision of this section, the establishment of a 
vested right shall not preclude, change or impair the authority of a 
county to adopt and enforce zoning ordinance provisions governing 
nonconforming situations or uses. 

(f) Miscellaneous provisions. 

(1) A vested right obtained under this section is not a personal right, but 
shall attach to and run with the applicable property. After approval of 
a site specific development plan or a phased development plan, all 
successors to the original landowner shall be entitled to exercise such 
rights. 

(2) Nothing in this section shall preclude judicial determination, based on 
common-law principles or other statutory provisions, that a vested 
right exists in a particular case or that a compensable taking has 
occurred. Except as expressly provided in this section, nothing in this 
section shall be construed to alter the existing common law. 

(3) In the event a county fails to adopt an ordinance setting forth what 
constitutes a site specific development plan triggering a vested right, 
a landowner may establish a vested right with respect to property 
upon the approval of a zoning permit, or otherwise may seek appro- 
priate relief from the Superior Court Division of the General Court of 
Justice. (1989 (Reg. Sess., 1990), c. 996, s. 6.) 


CASE NOTES 


North Carolina recognizes two methods (2) qualify under the common law. Browning- 
for a landowner to establish a vested right Ferris Indus. of S. Atl., Inc. v. Guilford County 
in a zoning ordinance: (1) qualify with rele- Bd. of Adjustment, 126 N.C. App. 168, 484 
vant statutes (§§ 153A-344.1, 160A-385.1) or S.E.2d 411 (1997). 


§ 153A-345. Board of adjustment. 


(a) The board of commissioners may provide for the appointment and 
compensation, if any, of a board of adjustment consisting of at least five 
members, each to be appointed for three years. In appointing the original 
members of the board, or in filling vacancies caused by the expiration of the 
terms of existing members, the board of commissioners may appoint some 
members for less than three years to the end that thereafter the terms of all 
members do not expire at the same time. The board of commissioners may 
provide for the appointment and compensation, if any, of alternate members to 
serve on the board in the absence of any regular member. Alternate members 
shall be appointed for the same term, at the same time, and in the same 
manner as regular members. Each alternate member, while attending any 
regular or special meeting of the board and serving in the absence of a regular 
member, has and may exercise all the powers and duties of a regular member. 
If the board of commissioners does not zone the entire territorial jurisdiction of 
the county, each designated zoning area shall have at least one resident as a 
member of the board of adjustment. 

A county may designate a planning agency to perform any or all of the duties 
of a board of adjustment in addition to its other duties. 
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(b) The board of adjustment shall hear and decide appeals from and review 
any order, requirement, decision, or determination made by an administrative 
official charged with enforcing an ordinance adopted pursuant to this Part. Any 
person aggrieved or any officer, department, board, or bureau of the county 
may take an appeal. Appeals shall be taken within times prescribed by the 
board of adjustment by general rule, by filing with the officer from whom the 
appeal is taken and with the board of adjustment a notice of appeal, specifying 
the grounds thereof. The officer from whom the appeal is taken shall forthwith 
transmit to the board all the papers constituting the record upon which action 
appealed from was taken. An appeal stays all proceedings in furtherance of the 
action appealed from, unless the officer from whom the appeal is taken certifies 
to the board of adjustment, after notice of appeal has been filed with him, that 
because of facts stated in the certificate a stay would, in his opinion, cause 
imminent peril to life or property or that because the violation charged is 
transitory in nature a stay would seriously interfere with enforcement of the 
ordinance. In that case proceedings may not be stayed except by a restraining 
order, which may be granted by the board of adjustment or by a court of record 
on application, on notice to the officer from whom the appeal is taken and on 
due cause shown. The board of adjustment shall fix a reasonable time for the 
hearing of the appeal, give due notice of the appeal to the parties, and decide 
the appeal within a reasonable time. The board of adjustment may reverse or 
affirm, in whole or in part, or may modify the order, requirement, decision, or 
determination appealed from, and shall make any order, requirement, deci- 
sion, or determination that in its opinion ought to be made in the circum- 
stances. To this end the board has all of the powers of the officer from whom the 
appeal is taken. 

(c) The zoning ordinance may provide that the board of adjustment may 
permit special exceptions to the zoning regulations in classes of cases or 
situations and in accordance with the principles, conditions, safeguards, and 
procedures specified in the ordinance. The ordinance may also authorize the 
board to interpret zoning maps and pass upon disputed questions of lot lines or 
district boundary lines and similar questions that may arise in the adminis- 
tration of the ordinance. The board shall hear and decide all matters referred 
to it or upon which it is required to pass under the zoning ordinance. 

(d) When practical difficulties or unnecessary hardships would result from 
carrying out the strict letter of a zoning ordinance, the board of adjustment 
may, in passing upon appeals, vary or modify any regulation or provision of the 
ordinance relating to the use, construction, or alteration of buildings or 
structures or the use of land, so that the spirit of the ordinance is observed, 
public safety and welfare secured, and substantial justice done. 

(e) The board of adjustment, by a vote of four-fifths of its members, may 
reverse any order, requirement, decision, or determination of an administra- 
tive officer charged with enforcing an ordinance adopted pursuant to this Part, 
or may decide in favor of the applicant a matter upon which the board is 
required to pass under the ordinance, or may grant a variance from the 
provisions of the ordinance. Each decision of the board is subject to review by 
the superior court by proceedings in the nature of certiorari. Any petition for 
review by the superior court shall be filed with the clerk of superior court 
within 30 days after the decision of the board is filed in such office as the 
ordinance specifies, or after a written copy thereof is delivered to every 
aggrieved party who has filed a written request for such copy with the 
secretary or chairman of the board at the time of its hearing of the case, 
whichever is later. The decision of the board may be delivered to the aggrieved 
party either by personal service or by registered mail or certified mail return 
receipt requested. 

(f) The chairman of the board of adjustment or any member temporarily 
acting as chairman may in his official capacity administer oaths to witnesses 
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in any matter coming before the board. (1959, c. 1006, s. 1; 1965, c. 194, s. 4; 
1967, c. 1208, ss. 5-7; 19738, c. 822, s. 1; 1979, c. 611,-s. 4; c. 635; 1981, c. 891, 


s. 8; 1985, c. 397, s. 1.) 


Local Modification. — Durham: 1997-165; 
Mecklenburg: 1981, cc. 298, 583; Union: 1987, 
c. 604, s. 2(3). 

Legal Periodicals. — For article discussing 


North Carolina special exception and zoning 
amendment cases, see 53 N.C.L. Rev. 925 
LS 7a): 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under corresponding sec- 
tions of former law. 

Construction of Section. — The purpose of 
this section is to provide a right of review, and 
statutes providing for review of administrative 
decisions should be liberally construed to pre- 
serve and effectuate that right. Mize v. County 
of Mecklenburg, 80 N.C. App. 279, 341 S.E.2d 
767 (1986). 

The legislature may delegate to the 
board of adjustment, as a quasi-judicial 
body, authority to determine facts and 
draw conclusions as a basis for its official 
action. Jackson v. Guilford County Bd. of Ad- 
justment, 2 N.C. App. 408, 163 S.E.2d 265 
(1968), aff'd, 275 N.C. 155, 166 S.E.2d 78 
(1969). 

Power of Board to Impose Civil Penal- 
ties. — Since the Board possesses all powers of 
the enforcement officer for non-compliance, the 
trial court did not err in finding that the Board 
had authority to impose civil penalties. JWL 
Invs., Inc. v. Guilford County Bd. of Adjust- 
ment, 1838 N.C. App. 426, 515 S.E.2d 715 
(1999). 

Finality of Board’s Decisions. — The de- 
cisions of the board are final, subject to the 
right of the courts to review errors in law and to 
give relief against its orders which are arbi- 
trary, oppressive or attended with manifest 
abuse of authority. Jackson v. Guilford County 
Bd. of Adjustment, 2 N.C. App. 408, 163 S.E.2d 
265 (1968), aff'd, 275 N.C. 155, 166 S.E.2d 78 
(1969). 

Decisions of the board of adjustment are 
final, subject to the right of courts on certiorari 
to review errors in law and to give relief against 
its orders which are arbitrary, oppressive or 
attended with manifest abuse of authority. 
County of Durham v. Addison, 262 N.C. 280, 
136 S.E.2d 600 (1964). 

Conclusive Effect of Board’s Findings. — 
Upon review by a superior court upon writ of 
certiorari issued pursuant to subsection (e) of 
this section, the findings of fact made by the 
board, if supported by evidence introduced at 
the hearing before the board, are conclusive. 
Godfrey v. Zoning Bd. of Adjustment, 317 N.C. 
51, 344 S.E.2d 272 (1986). 


Enforcement of Zoning Ordinances. — 
Section 153A-123 and this section give the 
superior court the power to enforce zoning 
ordinances through the issuance of an injunc- 
tion. Mize v. County of Mecklenburg, 80 N.C. 
App. 279, 341 S.E.2d 767 (1986). 

County Board of Adjustment Rightly Ap- 
plied Local Notice Provision. — Section 
1A-1-6 did not apply in a case where the lan- 
guage of a local ordinance was clear and unam- 
biguous in its requirement that a minimum 
ten-day “notice of public hearing” be given and 
further stated how that ten days should be 
calculated. Richardson v. Union County Bd. of 
Adjustment, 186 N.C. App. 134, 523 S.E.2d 432 
(1999). 

Writ permitted to obtain review of the 
decision of a board of adjustment is a writ to 
bring the matter before the court upon the 
evidence presented by the record itself for re- 
view of alleged errors of law. Jackson v. 
Guilford County Bd. of Adjustment, 2 N.C. App. 
408, 163 S.E.2d 265 (1968), aff’d, 275 N.C. 155, 
166 S.E.2d 78 (1969). 

The inquiry on review upon writ of cer- 
tiorari under this section is whether the board 
committed an error of law or whether an order 
of the board is arbitrary, oppressive or attended 
with manifest abuse of authority. Teen Chal- 
lenge Training Center, Inc. v. Board of Adjust- 
ment, 90 N.C. App. 452, 368 S.E.2d 661 (1988). 

Appeal Held Not Taken Within Reason- 
able Time. — Where Board of Adjustment 
failed to prescribe any time within which an 
appeal had to be taken from a zoning compli- 
ance officer, a notice of appeal, consisting of a 
letter from an attorney representing adjacent 
landowners, filed 322 days after the officer 
issued the certificate of zoning compliance, was 
not taken within a reasonable time. See Teen 
Challenge Training Center, Inc. v. Board of 
Adjustment, 90 N.C. App. 452, 368 S.E.2d 661 
(1988). 

Challenge Under Dillon’s Rule — Certio- 
rari Not Necessary. — Where owner of mobile 
home challenged validity of city ordinance as 
violating requirements of Dillon’s Rule, com- 
plaint did not need to be in form of a petition for 
certiorari since trial court should have allowed 
owner to attack ordinance directly; owner 
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stated direct attack on ordinance so long as she 
could show that attack was timely under 
§ 153A-348. White v. Union County, 93 N.C. 
App. 148, 377 S.E.2d 93 (1989). 

Decisions of a board of adjustment are 
not subject to collateral attack. County of 
Durham v. Addison, 262 N.C. 280, 136 S.E.2d 
600 (1964). 

For case holding that defendant in action for 
violating zoning ordinance, having failed to 
exhaust his statutory remedies, could not chal- 
lenge validity of ordinance, see Forsyth County 
v. York, 19 N.C. App. 361, 198 S.E.2d 770, cert. 
denied, 284 N.C. 253, 200 S.E.2d 653 (1973). 

Since Board Decision Would Be Ren- 
dered Meaningless. — To allow a collateral 
attack on an unappealed board decision would 
make the decision meaningless. New Hanover 
County v. Pleasant, 59 N.C. App. 644, 297 
S.E.2d 760 (1982). 

The Zoning Board of Adjustment is a 
necessary party respondent to a petition 
filed pursuant to subsection (e) of this sec- 
tion. Mize v. County of Mecklenburg, 80 N.C. 
App. 279, 341 S.E.2d 767 (1986). 

Board of Adjustment Necessary Party. — 
In dispute over zoning code the trial court did 
not err in dismissing the action based on the 
failure to join the Board of Adjustment as a 
necessary party to the lawsuit. City of Raleigh 
v. Hudson Belk Co., 114 N.C. App. 815, 443 
S.E.2d 112 (1994). 

In addition to the Zoning Board of Ad- 
justment, other parties may in fact be 
necessary to determine issues raised in a 
petition under subsection (e) of this section. 
Mize v. County of Mecklenburg, 80 N.C. App. 
279, 341 S.E.2d 767 (1986). 

Amendment of Petition to Join Party. — 
Where petitioners complied with all the express 
requirements of this vague section by filing a 
petition in Mecklenburg County Superior Court 
within 30 days of the decision of the board, 
under the circumstances presented, the court 
abused its discretion by failing to allow the 
petitioners to amend the petition to join the 
Zoning Board of Adjustment. Mize v. County of 
Mecklenburg, 80 N.C. App. 279, 341 S.E.2d 767 
(1986). 

Time for Filing Petition for Review. — 
The language of this section requires only that 
any petition seeking review by the superior 
court be filed with the clerk of superior court 
within 30 days after the decision of the board is 
filed or after a written copy has been delivered 
to every aggrieved party. Mize v. County of 
Mecklenburg, 80 N.C. App. 279, 341 S.E.2d 767 
(1986). 

The scope of review under subsection 
(e) of this section is: (1) Reviewing the record 
for errors in law; (2) insuring that procedures 
specified by law in both statute and ordinance 
are followed; (3) insuring that appropriate due 
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process rights of a petitioner are protected, 
including the right to offer evidence, cross- 
examine witnesses and inspect documents; (4) 
insuring that the decisions of zoning boards are 
supported by competent, material and substan- 
tial evidence in the whole record; and (5) insur- 
ing that decisions are not arbitrary and capri- 
cious. Mize v. County of Mecklenburg, 80 N.C. 
App. 279, 341 S.E.2d 767 (1986). 

It is not the function of the reviewing court, 
upon writ of certiorari under subsection (e) of 
this section, to find the facts, but to determine 
whether the findings of fact made by the board 
are supported by the evidence before the board. 
It may vacate an order based upon a finding of 
fact not supported by the evidence. Godfrey v. 
Zoning Bd. of Adjustment, 317 N.C. 51, 344 
S.E.2d 272 (1986). 

The matter is before the court upon writ of 
certiorari under subsection (e) of this section to 
determine whether an error of law has been 
committed and to give relief from an order of 
the board which is found to be arbitrary, op- 
pressive or attended with manifest abuse of 
authority. Godfrey v. Zoning Bd. of Adjustment, 
317 N.C. 51, 344 S.E.2d 272 (1986). 

In reviewing zoning decisions, the supe- 
rior court is not the trier of fact; it sits in 
the posture of an appellate court. There is no 
necessity for, or entitlement to, a jury trial. 
Mize v. County of Mecklenburg, 80 N.C. App. 
279, 341 S.E.2d 767 (1986). 

No Ground for Equitable Relief Absent 
Invasion of Property Rights or Lack of 
Other Adequate Remedy. — There is no 
ground for equitable relief against zoning 
where there has been no invasion of property 
rights, or where there is an adequate remedy at 
law, as by certiorari or mandamus, or by pur- 
suit of a statutory remedy. Michael v. Guilford 
County, 269 N.C. 515, 153 S.E.2d 106 (1967). 

Depreciation of Complainant’s Property 
Does Not Invalidate Ordinance. — The 
mere fact that a zoning ordinance seriously 
depreciates the value of complainant’s property 
is not enough, standing alone, to establish its 
invalidity. Michael v. Guilford County, 269 N.C. 
515, 153 S.E.2d 106 (1967). 

Special Exception Defined. — A special 
exception, within the meaning of a zoning ordi- 
nance, is one which is expressly permitted in a 
given zone upon proof that certain facts and 
conditions detailed in the ordinance exist. It is 
granted by the board, after a public hearing, 
upon a finding that the specified conditions 
have been satisfied. In re Ellis, 277 N.C. 419, 
178 S.E.2d 77 (1970). 

Right to a special exception permit can- 
not be made to hinge upon whether the 
board considers proposed structure bene- 
ficial or harmful to the community. Such 
power would subject the board to the pressures 
of individuals or groups who, for an infinite 
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variety of reasons, might oppose the permit, 
and enable it to make a different rule of law in 
every case. Statute empowering the commis- 
sioners to authorize the board of adjustment to 
permit special exceptions in the classes of cases 
or situations and in accordance with the prin- 
ciples, conditions, safeguards, and procedures 
specified in the ordinance does not purport to 
confer such unbridled discretion upon it. In re 
Ellis, 277 N.C. 419, 178 S.E.2d 77 (1970). 

Provision of a county ordinance requir- 
ing board of adjustment to deny a permit 
if it found the granting of it would ad- 
versely affect the public interest was in 
excess of the authority which the statute per- 
mitted to be so conferred upon the board. Jack- 
son v. Guilford County Bd. of Adjustment, 275 
N.C. 155, 166 S.E.2d 78 (1969). 

This section did not change Forsyth 
County zoning ordinance enacted pursuant 
to Session Laws 1947, .c. 677 in April, 1967. 
Cardwell v. Forsyth County Zoning Bd. of Ad- 
justment, 88 N.C. App. 244, 362 S.E.2d 843 
(1987), aff’d, 321 N.C. 742, 366 S.E.2d 858 
(1988). 

Cemetery was not estopped from assert- 
ing that no special use permit was re- 
quired for the construction and installation of 
facilities for above-ground burial since such 
facilities were not an unlawful extension of its 
nonconforming use of its cemetery property. 
Stegall v. Zoning Bd. of Adjustment, 87 N.C. 
App. 359, 361 S.E.2d 309 (1987), cert. denied, 
321 N.C. 480, 364 S.E.2d 671 (1988). 

Above-Ground Burial Facilities Held Le- 
gal Extension of Cemetery’s Nonconform- 
ing Use of Cemetery Property. — Where the 
Zoning Ordinance provides for the continuation 
of pre-existing nonconforming uses of property, 
a cemetery construction of above-ground burial 
facilities relates to the process by which the 
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nonconforming activity is conducted and does 
not amount to a change in the nature and kind 
of use to which the property was devoted. 
Stegall v. Zoning Bd. of Adjustment, 87 N.C. 
App. 359, 361 S.E.2d 309 (1987), cert. denied, 
321 N.C. 480, 364 S.E.2d 671 (1988). 

Board’s Action Upheld. — Petitioners 
failed to show that Board of Adjustment acted 
arbitrarily or capriciously in combining stan- 
dards for granting a special use permit to a 
broadcasting company. Richardson v. Union 
County Bd. of Adjustment, 136 N.C. App. 134, 
523 S.B.2d'432 (1999). 

Applied in Lathan v. Zoning Bd. of Adj., 69 
N.C. App. 686, 317 S.E.2d 733 (1984); In re 
Dunn, 73 N.C. App. 248, 326 S.E.2d 309 (1985); 
JWL Invs., Inc. v. Guilford County Bd. of Ad- 
justment, 1383 N.C. App. 426, 515 $.E.2d 715 
(1999). 

Quoted in Development Assocs. v. Wake 
County Bd. of Adjustment, 48 N.C. App. 541, 
269 S.E.2d 700 (1980); Atkins v. Zoning Bd. of 
Adjustment, 53 N.C. App. 728, 281 S.E.2d 756 
(1981); Guilford County Planning & Dev. Dep't 
v. Simmons, 102 N.C. App. 325, 401 S.E.2d 659 
CLgoT 

Cited in Mecklenburg County v. Westbery, 
32 N.C. App. 630, 233 S.E.2d 658 (1977); Davis 
v. Zoning Bd. of Adjustment, 41 N.C. App. 579, 
255 S.E.2d 444 (1979); County of Lancaster v. 
Mecklenburg County, 334 N.C. 496, 434 S.E.2d 
604 (1993); Guilford County Planning & Dev. 
Dep't v. Simmons, 115 N.C. App. 87, 443 S.E.2d 
765 (1994); Ball v. Randolph County Bd. of 
Adjustment, 129 N.C. App. 300, 498 S.E.2d 833 
(1998), petition for discretionary review im- 
providently granted, 49 N.C. 348, 507 S.E.2d 
272 (1998); Willis v. City of Southport Bd. of 
Adjustment, 129 N.C. App. 499, 500 S.E.2d 723 
(1998). 


§ 153A-346. Conflict with other laws. 


When regulations made under authority of this Part require a greater width 
or size of yards or courts, or require a lower height of a building or fewer 
number of stories, or require a greater percentage of a lot to be left unoccupied, 
or impose other higher standards than are required in any other statute or 
local ordinance or regulation, the regulations made under authority of this 
Part govern. When the provisions of any other statute or local ordinance or 
regulation require a greater width or size of yards or courts, or require a lower 
height of a building or a fewer number of stories, or require a greater 
percentage of a lot to be left unoccupied, or impose other higher standards than 
are required by regulations made under authority of this Part, the provisions 
of the other statute or local ordinance or regulation govern. (1959, c. 1006, s. 1; 
1973, c. 822, s. 1.) 
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§ 153A-347. Part applicable to buildings constructed by 
the State and its subdivisions; exception. 


Each provision of this Part is applicable to the erection, construction, and 
use of buildings by the State of North Carolina and its political subdivisions. 
Notwithstanding the provisions of any general or local law or ordinance, no 
land owned by the State of North Carolina may be included within an overlay 
district or a special use or conditional use district without approval of the 


Council of State. (1959, c. 1006, s. 1; 1973, c. 822, s. 1; 1985, c. 607, s. 4.) 


Legal Periodicals. — For comment on ex- 
clusionary zoning of community facilities, see 
12 N.C. Cent. L.J. 167 (1980). 


CASE NOTES 


The word “building,” as used in this 
section, does not encompass a “public en- 
terprise,” as used in §§ 153A-274 and 160A- 
311. Davidson County v. City of High Point, 85 
N.C. App. 26, 354 S.E.2d 280, modified and 
aff’d, 321 N.C. 252, 362 S.E.2d 553 (1987). 

City Immune from County’s Zoning Or- 
dinances. — City which owned a sewage treat- 
ment facility located in a county and outside 
the city’s boundaries was not required to com- 
ply with county’s zoning ordinances in upgrad- 
ing the facility and providing sewage service to 
newly annexed areas of city with that facility. 
Davidson County v. City of High Point, 85 N.C. 
App. 26, 354 S.E.2d 280, modified and aff’d, 321 
N.C. 252, 362 S.E.2d 553 (1987). 

County does not have authority over 
provision of sewer services within a city, 
or over newly annexed areas of a city which 
also lie in the county. Davidson County v. City 
of High Point, 321 N.C. 252, 362 S.E.2d 553 
(1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 


condition attached to the permit requiring the 
county's prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Locating Buildings in Violation of An- 
other Jurisdiction’s Zoning Laws. — While 
municipalities or counties may exercise the 
power of eminent domain for the construction, 
enlarging or improving of those buildings listed 
in § 40A-3(b)(6), the power of eminent domain 
does not include locating a particular building 
in violation of another jurisdiction’s zoning 
laws by virtue of the fact that through this 
section and § 160A-392 the Legislature has 
made zoning regulations with regard to build- 
ings specifically applicable to political subdivi- 
sions. The same zoning restrictions do not ap- 
ply, however, to the construction, 
establishment, enlargement, improvement, 
maintenance, ownership or operation of a pub- 
lic enterprise unless the Legislature has clearly 
manifested a contrary intent. Davidson County 
v. City of High Point, 85 N.C. App. 26, 354 
S.E.2d 280, modified and aff’d, 321 N.C. 252, 
362 S.E.2d 553 (1987). 


§ 153A-348. Statute of limitations. 


A cause of action as to the validity of any zoning ordinance, or amendment 
thereto, adopted under this Part or other applicable law shall accrue upon 
adoption of the ordinance, or amendment thereto, and shall be brought within 
two months as provided in G.S. 1-54.1. (1981, c. 705, s. 2; 1995 (Reg. Sess., 
1996), c. 746, s. 6.) 


CASE NOTES 


This section is absolute bar to plaintiff’s 
attack on validity of amended zoning or- 


dinance since the period of time between the 
enactment of the amended zoning ordinance 
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and the institution of this action was approxi- 
mately four and one-half years. Baucom’s Nurs- 
ery Co. v. Mecklenburg County, 89 N.C. App. 
542, 366 S.E.2d 558, cert. denied, 322 N.C. 834, 
371 S.E.2d 274 (1988). 

Challenge Under Dillon’s Rule — Certio- 
rari Not Necessary. — Where owner of mobile 
home challenged validity of city ordinance as 
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violating requirements of Dillon’s Rule, com- 
plaint did not need to be in form of a petition for 
certiorari since trial court should have allowed 
owner to attack ordinance directly; owner 
stated direct attack on ordinance so long as she 
could show that attack was timely under this 
section. White v. Union County, 93 N.C. App. 
148, 377 S.E.2d 93 (1989). 


§ 153A-349: Reserved for future codification purposes. 


Part 4. Building Inspection. 


§ 153A-350. “Building” defined. 


As used in this Part, the words “building” or “buildings” include other 


structures. (1973, c. 822, s. 1.) 


Legal Periodicals. — For comment, “Urban 
Planning and Land Use Regulation: The Need 


for Consistency,” see 14 Wake Forest L. Rev. 81 
(1978). 


CASE NOTES 


A mobile home is deemed a “building.” 
Mecklenburg County v. Westbery, 32 N.C. App. 
630, 233 S.E.2d 658 (1977). 

Cited in County of Durham v. Maddry & Co., 


§ 153A-350.1. Tribal lands. 
As used in this Part, the term: 


315 N.C. 296, 337 S.E.2d 576 (1985); Moseley v. 
L & L Constr., Inc., 123 N.C. App. 79, 472 
S.E.2d.172 (1996). 


(1) “Board of commissioners” includes the Tribal Council of such tribe. © 
(2) “County” or “counties” also means a federally recognized Indian Tribe, 
and as to such tribe includes lands held in trust for the tribe. (1999-78, 


g.° I.) 


§ 153A-351. Inspection department; certification of elec- 
trical inspectors. 


(a) Acounty may create an inspection department, consisting of one or more 
inspectors who may be given the titles of building inspector, electrical inspec- 
tor, plumbing inspector, housing inspector, zoning inspector, heating and 
air-conditioning inspector, fire prevention inspector, deputy or assistant in- 
spector, or any other title that is generally descriptive of the duties assigned. 
The department may be headed by a superintendent or director of inspections. 

(al) Every county shall perform the duties and responsibilities set forth in 
G.S. 153A-352 either by: 

(1) Creating its own inspection department; 
(2) Creating a joint inspection department in cooperation with one or 
more other units of local government, pursuant to G.S. 153A-353 or 
Part 1 of Article 20 of Chapter 160A; or, 
(3) Contracting with another unit of local government for the provision of 
inspection services pursuant to Part 1 of Article 20 of Chapter 160A. 
Such action shall be taken no later than the applicable date in the schedule 
below, according to the county’s population as published in the 1970 United 
States Census: 
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Counties over 75,000 population — July 1, 1979 

Counties between 50,001 and 75,000 — July 1, 1981 

Counties between 25,001 and 50,000 — July 1, 1983 

Counties 25,000 and under — July 1, 1985. 

In the event that any county shall fail to provide inspection services by the 
date specified above or shall cease to provide such services at any time 
thereafter, the Commissioner of Insurance shall arrange for the provision of 
such services, either through personnel employed by his Department or 
through an arrangement with other units of government. In either event, the 
Commissioner shall have and may exercise within the county’s jurisdiction all 
powers made available to the board of county commissioners with respect to 
building inspection under Part 4 of Article 18 of this Chapter and Part 1 of 
Article 20 of Chapter 160A. Whenever the Commissioner has intervened in 
this manner, the county may assume provision of inspection services only after 
giving the Commissioner two years’ written notice of its intention to do so; 
provided, however, that the Commissioner may waive this requirement or 
permit assumption at an earlier date if he finds that such earlier assumption 
will not unduly interfere with arrangements he has made for the provision of 
those services. 

(b) No person may perform electrical inspections pursuant to this Part 
unless he has been certified as qualified by the Commissioner of Insurance. To 
be certified a person must pass a written examination based on the electrical 
regulations included in the latest edition of the State Building Code as filed 
with the Secretary of State. The examination shall be under the supervision of 
and conducted according to rules and regulations prescribed by the Chief State 
Electrical Inspector or Engineer of the State Department of Insurance and the 
Board of Examiners of Electrical Contractors. It shall be held quarterly, in 
Raleigh or any other place designated by the Chief State Electrical Inspector 
or Engineer. | 

The rules and regulations may provide for the certification of class I, class II, 
and class III inspectors, according to the results of the examination. The 
examination shall be based on the type and character of electrical installations 
being made in the territory in which the applicant wishes to serve as an 
electrical inspector. A class I inspector may serve anywhere in the State, but 
class II and class III inspectors shall be limited to service in the territory for 
which they have qualified. 

The Commissioner of Insurance shall issue a certificate to each person who 
passes the examination, approving the person for service in a designated 
territory. To remain valid, a certificate must be renewed each January by 
payment of an annual renewal fee of one dollar ($1.00). The examination fee 
shall be five dollars ($5.00). 

If the person appointed by a county as electrical inspector fails to pass the 
examination, the county shall continue to make appointments until an 
appointee has passed the examination. For the interim the Commissioner of 
Insurance may authorize the county to use a temporary inspector. 

The provisions of this subsection shall become void and ineffective on such 
date as the North Carolina Code Officials Qualification Board certifies to the 
Secretary of State that it has placed in effect a certification system for 
electrical inspectors pursuant to its authority granted by Article 9C of Chapter 
143 of the General Statutes. (1937, c. 57; 1941, c. 105; 1947, c. 719; 1951, c. 651; 
1953, c. 984; 1955, cc. 144, 942, 1171; 1957, cc. 415, 456, 1286, 1294; 1959, ec. 
399; 940, 1031; 1961, cc. 763, 884, 1036; 1963, cc. 639, 868; 1965, cc. 243, 371, 
453, 494,846; 1967, cc. 45, 73, 113; c. 495, ss. 1, 3; 1969, cc. 675, 918; c. 1003, 
Seiad, 1010%s.-4: 'c. L064: ss..1,4..5; ¢:L066; s..1; 1973.62 822.5... 197 C531: 
Meme Ld Ce 120. Sanity) 
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CASE NOTES" 


Failure of City to Provide Inspection 
Services. — Section 160A-411 does not man- 
date that the city and the county must agree 
regarding the provision of inspection services; 
rather, it provides the options available to the 
city in determining who shall perform the in- 
spections, one of which is arranging for the 
county to perform them, and if the city fails to 
provide inspection services via any of the four 


sioner of Insurance shall arrange for the provi- 
sion of the services. The legislature does not 
need to intervene in the process should the 
county and the city fail to agree; instead, the 
legislature has provided that the Commissioner 
of Insurance shall do so should the city fail to 
follow the requirements of the statute. City of 
New Bern v. New Bern-Craven County Bd. of 
Educ., 338 N.C. 430, 450 S.E.2d 735 (1994). 


options, the statute dictates that the Commis- 


§ 1538A-351.1. Qualifications of inspectors. 


On and after the applicable date set forth in the schedule in G.S. 153A-351, 
no county shall employ an inspector to enforce the State Building Code as a 
member of a county or joint inspection department who does not have one of 
the following types of certificates issued by the North Carolina Code Officials 
Qualification Board attesting to his qualifications to hold such position: (i) a 
probationary certificate, valid for one year only; (ii) a standard certificate; or 
(iii) a limited certificate, which shall be valid only as an authorization for him 
to continue in the position held on the date specified in G.S. 143-151.10(c) and 
which shall become invalid if he does not successfully complete in-service 
training prescribed by the Qualification Board within the period specified in 
G.S. 143-151.10(c). An inspector holding one of the above certificates can be 
promoted to a position requiring a higher level certificate only upon issuance 
by the Board of a standard certificate or probationary certificate appropriate 
for such new position. (1977, c. 531, s. 4.) 


Cross References. — As to the North Caro- 
lina Code Officials Qualification Board, see 
$$ 143-151.8 through 143-151.20. 


151.10(c) in two places above appears to be 
incorrect. The reference should apparently be 
to § 148-151.13(c). 


Editor’s Note. — The reference to § 143- 


§ 153A-352. Duties and responsibilities. 


The duties and responsibilities of an inspection department and of the 
inspectors in it are to enforce within the county’s territorial jurisdiction State 
and local laws and local ordinances and regulations relating to: 

(1) The construction of buildings; 

(2) The installation of such facilities as plumbing systems, electrical 
systems, heating systems, refrigeration systems, and air-conditioning 
systems; : 

(3) The maintenance of buildings in a safe, sanitary, and healthful 
condition; . 

(4) Other matters that may be specified by the board of commissioners. 
These duties and responsibilities include receiving applications for permits 
and issuing or denying permits, making necessary inspections, issuing or 
denying certificates of compliance, issuing orders to correct violations, bringing 
judicial actions against actual or threatened violations, keeping adequate 
records, and taking any other actions that may be required to adequately 
enforce the laws and ordinances and regulations. The board of commissioners 
may enact reasonable and appropriate provisions governing the enforcement of 
the laws and ordinances and regulations. (1937, c. 57; 1941, c. 105; 1947, c. 719; 
1951, c. 651; 1953, c. 984; 1955, cc. 144, 942, 1171; 1957, cc. 415, 456, 1286, 
1294; 1959, cc. 399, 940, 1031; 1961, cc. 763, 884, 1036; 1963, cc. 639, 868; 1965, 
cc. 243, 371, 453, 494, 846; 1967, cc. 45, 73, 118; c. 495, ss. 1, 3; 1969, cc. 675, 
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ist c. 1003, s. 7; c. 1010, s. 4; c. 1064, ss. 1, 4, 5; c. 1066, s. 1; 1973, c. 822, s. 
1. 


CASE NOTES 


Cited in Moseley v. L & L Constr., Inc., 123 
N.C. App. 79, 472 S.E.2d 172 (1996). 


OPINIONS OF ATTORNEY GENERAL 


Statutorily Obligated Services to School 
System. — Any agreement between a county 
school system and the county or a municipality 
which obligates a school system to pay the 
county or municipality “development charges” 
under the guise of consideration for services 


which the county or municipality is statutorily 
obligated to provide would be null and void as 
contrary to legislative intent. See opinion of 
Attorney General to The Honorable J. Sam 
Ellis House of Representatives, 1998 N.C.A.G. 
41 (10/13/98). 


§ 153A-353. Joint inspection department; other arrange- 
ments. 


A county may enter into and carry out contracts with one or more other 
counties or cities under which the parties agree to create and support a joint 
inspection department for enforcing those State and local laws and local 
ordinances and regulations specified in the agreement. The governing bodies of 
the contracting units may make any necessary appropriations for this purpose. 

In lieu of a joint inspection department, a county may designate an inspector 
from another county or from a city to serve as a member of the county 
inspection department, with the approval of the governing body of the other 
county or city. A county may also contract with an individual who is not a city 
or county employee but who holds one of the applicable certificates as provided 
in G.S. 153A-351.1 or G.S. 160A-411.1 or with the employer of an individual 
who holds one of the applicable certificates as provided in G.S. 153A-351.1 or 
G.S. 160A-411.1. The inspector, if designated from another county or city under 
this section, while exercising the duties of the position, is a county employee. 
The county shall have the same potential liability, if any, for inspections 
conducted by an individual who is not an employee of the county as it does for 
an individual who is an employee of the county. The company or individual 
with whom the county contracts shall have errors and omissions and other 
insurance coverage acceptable to the county. (1937, c. 57; 1941, c. 105; 1947, c. 
7497-1951 ,0:601; 1959, c. 940; 1963, 639; 1965,.c.371;:1967, 495; 's. 1;1969, 
918} 'c: 1010; 8. 4; 'c..1064, ss.1, 5; c..1066, s. 15.1973; ¢. 822, s..1;.1993, c. 232, 
s. 1; 1999-372, s: 1; 2001-278, s. 1.) 


Effect of Amendments. — Session Laws 
2001-278, s. 1, effective October 1, 2001, deleted 
the former third sentence in the second para- 
graph, which read “Contracts with an individ- 


ual or with the employer of an individual who is 
not an employee of another county or a city may 
be entered into only for specifically designated 
projects.” 


CASE NOTES 


Cited in Moseley v. L & L Constr., Inc., 123 
N.C. App. 79, 472 S.E.2d 172 (1996). 
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§ 153A-354. Financial support. 


A county may appropriate any available funds for the support of its 
inspection department. It may provide for paying inspectors fixed salaries, or 
it may reimburse them for their services by paying over part or all of any fees 
collected. It may fix reasonable fees for issuing permits, for inspections, and for 
other services of the inspection department. (1937, c. 57; 1941, c. 105; 1947, c. 
719; 1951, c. 651; 1953, c. 984; 1955, cc. 144, 942, 1171; 1957, cc. 415, 456, 1286, 
1294; 1959, cc. 399, 940, 1031; 1961, cc. 763, 884, 1036; 1963, cc. 639, 868; 1965, 
cc. 243, 371, 453, 494, 846; 1967, 'cc. 45,73, 113; c. 495, ss. 1, 3;.1969, cc. 675, 
918::¢°1003)'s» 73'c 101028) 45¢.71064, ss. 1, 4; 5; c. 1066, s, 1319733 'c: 8228: 
tT) 


§ 153A-355. Conflicts of interest. 


Unless he or she is the owner of the building, no member of an inspection 
department shall be financially interested or employed by a business that is 
financially interested in furnishing labor, material, or appliances for the 
construction, alteration, or maintenance of any building within the county’s 
territorial jurisdiction or any part or system thereof, or in making plans or 
specifications therefor. No member of any inspection department or other 
individual or an employee of a company contracting with a county to conduct 
inspections may engage in any work that is inconsistent with his or her duties 
or with the interest of the county, as determined by the county. The county 
must find a conflict of interest if any of the following is the case: 

(1) If the individual, company, or employee of a company contracting to 
perform inspections for the county has worked for the owner, devel- 
oper, contractor, or project manager of the project to be inspected 
within the last two years. 

(2) If the individual, company, or employee of a company contracting to 
perform inspections for the county is closely related to the owner, 
developer, contractor, or project manager of the project to be in- 
spected. 

(3) If the individual, company, or employee of a company contracting to 
perform inspections for the county has a financial or business interest 
in the project to be inspected. (1937, c. 57; 1941, c. 105; 1947, c. 719; 
1951, ¢:6515,1953) cv 98491955; ec: 144).942 91171; 1957, cen 415 )456; 
1286, 1294; 1959, cc. 399, 1031; 1961, cc. 763, 884, 1036; 1963, c. 868; 
1965, cc. 243, 453, 494, 846; 1967, cc. 45, 73, 118; c. 495, s. 3; 1969, cc. 
675, 918; c. 1003, s. 7; c. 1064, ss. 1, 4; c. 1066, s. 1; 19738, c. 822, s. 1; 
1993, c: 282, s: 2; 1999-372, s. 2:) 


§ 153A-356. Failure to perform duties. 


If a member of an inspection department willfully fails to perform the duties 
required of him by law, or willfully improperly issues a permit, or gives a 
certificate of compliance without first making the inspections required by law, 
or willfully improperly gives a certificate of compliance, he is guilty of a Class 
1 misdemeanor. (1969, c. 1066, s. 1; 1973, c. 822, s. 1; 1993, c. 539, s. 1064; 
1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Cited in Moseley v. L & L Constr., Inc., 123 
N.C. App. 79, 472 S.E.2d 172 (1996). 
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§ 153A-357. Permits. 


(a) No person may commence or proceed with: 
(1) The construction, reconstruction, alteration, repair, movement to 
another site, removal, or demolition of any building; 
(2) The installation, extension, or general repair of any plumbing system; 
(3) The installation, extension, alteration, or general repair of any heating 
or cooling equipment system; or 
(4) The installation, extension, alteration, or general repair of any elec- 
trical wiring, devices, appliances, or equipment 
without first securing from the inspection department with jurisdiction over 
the site of the work each permit required by the State Building Code and any 
other State or local law or local ordinance or regulation applicable to the work. 
A permit shall be in writing and shall contain a provision that the work done 
shall comply with the State Building Code and all other applicable State and 
local laws and local ordinances and regulations. Nothing in this section shall 
require a county to review and approve residential building plans submitted to 
the county pursuant to Section R-110 of Volume VII of the North Carolina 
State Building Code; provided that the county may review and approve such 
residential building plans as it deems necessary. No permit may be issued 
unless the plans and specifications are identified by the name and address of 
the author thereof; and if the General Statutes of North Carolina require that 
plans for certain types of work be prepared only by a registered architect or 
registered engineer, no permit may be issued unless the plans and specifica- 
tions bear the North Carolina seal of a registered architect or of a registered 
engineer. If a provision of the General Statutes of North Carolina or of any 
ordinance requires that work be done by a licensed specialty contractor of any 
kind, no permit for the work may be issued unless the work is to be performed 
by such a duly licensed contractor. No permit issued under Articles 9 or 9C of 
G.S. Chapter 143 shall be required for any construction, installation, repair, 
replacement, or alteration costing five thousand dollars ($5,000) or less in any 
single-family residence or farm building unless the work involves: the addi- 
tion, repair or replacement of load bearing structures; the addition (excluding 
replacement of same size and capacity) or change in the design of plumbing; 
the addition, replacement or change in the design of heating, air conditioning, 
or electrical wiring, devices, appliances, or equipment; the use of materials not 
permitted by the North Carolina Uniform Residential Building Code; or the 
addition (excluding replacement of like grade of fire resistance) of roofing. 
Violation of this section constitutes a Class 1 misdemeanor. 

(b) No permit shall be issued pursuant to subsection (a) for any land- 
disturbing activity, as defined in G.S. 113A-52(6), for any activity covered by 
G.S. 113A-57, unless an erosion control plan has been approved by the 
Sedimentation Pollution Control Commission pursuant to G.S. 113A-54(d)(4) 
or by a local government pursuant to G.S. 113A-61 for the site of the activity 
or a tract of land including the site of the activity. (1969, c. 1066, s. 1; 1973, c. 
822, s. 1; 1981, c. 677, s. 2; 1983, c. 377, s. 2; c. 614, s. 2; 1987 (Reg. Sess., 1988), 
c. 1000, s. 1; 1993, c. 539, s. 1065; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. 
Sess., 1994), c. 741, s. 1.) 


Local Modification. — Alamance: 1993, c. 
381, s. 1; Cumberland: 1995 (Reg. Sess., 1996), 
c. 732, s. 1; Davie: 1991, c. 194; Scotland: 1995, 
c. 124, s. 1; town of Sunset Beach: 1997-63. 

Cross References. — For provisions speci- 
fying that permits required for installation, 
alteration or restoration of any insulation or 
other materials or energy utilization equip- 


ment designed or intended to meet the State 
Building Code requirements for insulation and 
energy utilization standards meet all require- 
ments of this section or § 160A-417, see § 143- 
151.30. For provision that a county may by 
ordinance require that when a property owner 
improves property at a cost of more than 
$2500.00 but less than $5000.00 the property 
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owner must submit a statement setting forth Editor’s Note. — Session Laws 1983, c. 614, 

the nature of the improvement and the total s. 5, provides that the act shall not apply to 

cost thereof, see § 153A-3285. Wilson, Nash and Edgecombe Counties. 
CASE NOTES 


Applied in Mecklenburg County v. Westbery, 
32 N.C. App. 630, 233 S.E.2d 658 (1977). 


§ 153A-358. Time limitations on validity of permits. 


A permit issued pursuant to G.S. 153A-357 expires six months, or any lesser 
time fixed by ordinance of the county, after the date of issuance if the work 
authorized by the permit has not commenced. If after commencement the work 
is discontinued for a period of 12 months, the permit therefor immediately 
expires. No work authorized by a permit that has expired may thereafter be 
performed until a new permit has been secured. (1969, c. 1066, s. 1; 1973, c. 
S27 0s 1s) 


§ 153A-359. Changes in work. 


After a permit has been issued, no change or deviation from the terms of the 
application, the plans and specifications, or the permit, except if the change or 
deviation is clearly permissible under the State Building Code, may be made 
until specific written approval of the proposed change or deviation has been 
obtained from the inspection department. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


§ 153A-360. Inspections of work in progress. 


As the work pursuant to a permit progresses, local inspectors shall make as 
many inspections of the work as may be necessary to satisfy them that it is 
being done according to the provisions of the applicable State and local laws 
and local ordinances and regulations and of the terms of the permit. In 
exercising this power, each member of the inspection department has a right, 
upon presentation of proper credentials, to enter on any premises within the 
territorial jurisdiction of the department at any reasonable hour for the 
purposes hus or other enforcement action. (1969, c. 1066, s. 1; 1973, 
CHOZ2.S al: 


Cross References. — As to inspections by or energy utilization equipment designed or 
the energy and insulation inspector and issu- intended to meet the State Building Code re- 
ance of a certificate of compliance for work done quirements for insulation and energy utiliza- 
with regard to the installation, alteration or tion standards, see § 143-151.32. 
restoration of any insulation or other materials 


CASE NOTES 


Cited in Moseley v. L & L Constr., Inc., 123 
N.C. App. 79, 472 S.E.2d 172 (1996). 


§ 153A-361. Stop orders. 


Whenever a building or part thereof is being demolished, constructed, 
reconstructed, altered, or repaired in a hazardous manner, or in substantial 
violation of a State or local building law or local building ordinance or 
regulation, or in a manner that endangers life or property, the appropriate 
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inspector may order the specific part of the work that is in violation or that 
presents such a hazard to be immediately stopped. The stop order shall be in 
writing and directed to the person doing the work, and shall state the specific 
work to be stopped, the specific reasons for the stoppage, and the conditions 
under which the work may be resumed. The owner or builder may appeal from 
a stop order involving alleged violation of the State Building Code or any 
approved local modification thereof to the North Carolina Commissioner of 
Insurance or his designee within five days after the day the order is issued. The 
owner or builder shall give to the Commissioner of Insurance or his designee 
written notice of appeal, with a copy to the local inspector. The Commissioner 
or his designee shall promptly conduct an investigation and the appellant and 
the inspector shall be permitted to submit relevant evidence. The Commis- 
sioner or his designee shall as expeditiously as possible provide a written 
statement of the decision setting forth the facts found, the decision reached, 
and the reasons for the decision. Pending the ruling by the Commissioner of 
Insurance or his designee on an appeal, no further work may take place in 
violation of a stop order. In the event of dissatisfaction with the decision, the 
person affected shall have the options of: 
(1) Appealing to the Building Code Council, or 
(2) Appealing to the Superior Court as provided in G.S. 1438-141. 

Violation of a stop order constitutes a Class 1 misdemeanor. (1969, c. 1066, s. 
151973; c. 822; 's. 1;:1983, c. 377, s. 4; 1989, c. 681,-s.-5; 1993, -¢. 539,-s.. 1066; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 153A-362. Revocation of permits. 


The appropriate inspector may revoke and require the return of any permit 
by giving written notice to the permit holder, stating the reason for the 
revocation. Permits shall be revoked for any substantial departure from the 
approved application or plans and specifications, for refusal or failure to 
comply with the requirements of any applicable State or local laws or local 
ordinances or regulations, or for false statements or misrepresentations made 
in securing the permit. A permit mistakenly issued in violation of an applicable 
State or local law or local ordinance or regulation also may be revoked. (1969, 
e7106G-s, 17°1973, c. 822, 8.1.) 


§ 153A-363. Certificates of compliance. 


At the conclusion of all work done under a permit, the appropriate inspector 
shall make a final inspection. If he finds that the completed work complies with 
all applicable State and local laws and local ordinances and regulations and 
with the terms of the permit, he shall issue a certificate of compliance. No new 
building or part thereof may be occupied, no addition or enlargement of an 
existing building may be occupied, and no existing building that has been 
altered or removed may be occupied until the inspection department has 
issued a certificate of compliance. A temporary certificate of compliance may be 
issued permitting occupancy for a stated period of specified portions of the 
building that the inspector finds may safely be occupied before completion of 
the entire building. Violation of this section constitutes a Class 1 misdemeanor. 
(1973, c. 822, s. 1; 1993, c. 539, s. 1067; 1994, Ex. Sess., c. 24, s. 14(c).) 


Cross References. — As to inspections by or energy utilization equipment designed or 
the energy and insulation inspector and issu- intended to meet the State Building Code re- 
ance of a certificate of compliance for work done quirements for insulation and energy utiliza- 
with regard to the installation, alteration or tion standards, see § 143-151.32. 
restoration of any insulation or other materials 
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Cited in Moseley v. L & L Constr., Inc., 123 Paramount Homes, Inc., 185 N.C. App. 73, 518 
N.C. App. 79, 472 S.E.2d 172 (1996); Nolan v. S.E.2d 789 (1999). 


§ 153A-364. Periodic inspections for hazardous or unlaw- 
ful conditions. 


The inspection department shall make periodic inspections, subject to the 
board of commissioners’ directions, for unsafe, unsanitary, or otherwise haz- 
ardous and unlawful conditions in buildings within its territorial jurisdiction. 
In addition, it shall make any necessary inspections when it has reason to 
believe that such conditions may exist in a particular building. In exercising 
these powers, each member of the inspection department has a right, upon 
presentation of proper credentials, to enter on any premises within the 
territorial jurisdiction of the department at any reasonable hour for the 
purposes of inspection or other enforcement action. (1969, c. 1066, s. 1; 1973, 
C O2275. |i,) 


§ 153A-365. Defects in buildings to be corrected. 


If a local inspector finds any defect in a building, or finds that the building 
has not been constructed in accordance with the applicable State and local 
laws and local ordinances and regulations, or finds that a building because of 
its condition is dangerous or contains fire-hazardous conditions, he shall notify 
the owner or occupant of the building of its defects, hazardous conditions, or 
failure to comply with law. The owner and the occupant shall each immediately 
remedy the defects, hazardous conditions, or violations of law in the property 
each owns. (1969, c. 1066, s. 1; 1973, c. 822, 8.4.) 


§ 153A-366. Unsafe buildings condemned. 


The inspector shall condemn as unsafe each building that appears to him to 
be especially dangerous to life because of its liability to fire, bad conditions of 
walls, overloaded floors, defective construction, decay, unsafe wiring or heating 
system, inadequate means of egress, or other causes; and he shall affix a notice 
of the dangerous character of the building to a conspicuous place on its exterior 
Walle CloG9ece L066. 5 ob lO gece ou ons els) 


§ 153A-367. Removing notice from condemned building. 


If a person removes a notice that has been affixed to a building by a local 
inspector and that states the dangerous character of the building, he is guilty 
of a Class 1 misdemeanor. (1969, c. 1066, s. 1; 1973, c. 822, s. 1; 1993, c. 539, 
s. 1068; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 153A-368. Action in event of failure to take corrective 
action. 


If the owner of a building that has been condemned as unsafe pursuant to 
G.S. 153A-366 fails to take prompt corrective action, the local inspector shall 
by certified or registered mail to his last known address or by personal service 
give him written notice: 

(1) That the building is in a condition that appears to constitute a fire or 
safety hazard or to be dangerous to life, health, or other property; 
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(2) That a hearing will be held before the inspector at a designated place 
and time, not later than 10 days after the date of the notice, at which 
time the owner is entitled to be heard in person or by counsel and to 
present arguments and evidence pertaining to the matter; and 

(3) That following the hearing, the inspector may issue any order to 
repair, close, vacate, or demolish the building that appears appropri- 
ate. 

If the name or whereabouts of the owner cannot after due diligence be 
discovered, the notice shall be considered properly and adequately served if a 
copy thereof is posted on the outside of the building in question at least 10 days 
before the day of the hearing and a notice of the hearing is published at least 
once not later than one week before the hearing. (1969, c. 1066, s. 1; 1973, c. 
H22..8., 1.) 


§ 153A-369. Order to take corrective action. 


If, upon a hearing held pursuant to G.S. 153A-368, the inspector finds that 
the building is in a condition that constitutes a fire or safety hazard or renders 
it dangerous to life, health, or other property, he shall issue a written order, 
directed to the owner of the building, requiring the owner to remedy the 
defective conditions by repairing, closing, vacating, or demolishing the build- 
ing or taking other necessary steps, within such period, not less than 60 days, 
as the inspector may prescribe; provided, that where the inspector finds that 
there is imminent danger to life or other property, he may order that corrective 
action be taken in such lesser period as may be feasible. (1969, c. 1066, s. 1; 
iipeoror., 8-1 1979)'c. 61T)'s. 5.) 


§ 153A-370. Appeal; finality of order not appealed. 


An owner who has received an order under G.S. 153A-369 may appeal from 
the order to the board of commissioners by giving written notice of appeal to 
the inspector and to the clerk within 10 days following the day the order is 
issued. In the absence of an appeal, the order of the inspector is final. The 
board of commissioners shall hear any appeal within a reasonable time and 
may affirm, modify and affirm, or revoke the order. (1969, c. 1066, s. 1; 1973, 
CLOcAe Heal) 


§ 153A-371. Failure to comply with order. 


If the owner of a building fails to comply with an order issued pursuant to 
G.S. 153A-369 from which no appeal has been taken, or fails to comply with an 
order of the board of commissioners following an appeal, he is guilty of a Class 
1 misdemeanor. (1969, c. 1066, s. 1; 1973, c. 822, s. 1; 1993, c. 539, s. 1069; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 153A-372. Equitable enforcement. 


Whenever a violation is denominated a misdemeanor under the provisions of 
this Part, the county, either in addition to or in lieu of other remedies, may 
initiate any appropriate action or proceeding to prevent, restrain, correct, or 
abate the violation or to prevent the occupancy of the building involved. (1969, 
Ce OG Sa Ln lO RS soa Secale) 
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Applied in Mecklenburg County v. Westbery, 
32 N.C. App. 630, 233 S.E.2d 658 (1977). 


§ 153A-373. Records and reports. 


The inspection department shall keep complete, and accurate records in 
convenient form of each application received, each permit issued, each inspec- 
tion and reinspection made, and each defect found, each certificate of compli- 
ance granted, and all other work and activities of the department. These 
records shall be kept in the manner and for the periods prescribed by the North 
Carolina Department of Cultural Resources. The department shall submit 
periodic reports to the board of commissioners and to the Commissioner of 
Insurance as the board or the Commissioner may require. (1969, c. 1066, s. 1; 
1973, 0282256. 1" 19S34c4314, Sse-0.) 


§ 153A-374. Appeals. 


Unless otherwise provided by law, any appeal from an order, decision, or 
determination of a member of a local inspection department pertaining to the 
State Building Code or any other State building law shall be taken to the 
Commissioner of Insurance or his designee or other official specified in G.S. 
143-139, by filing a written notice with him and with the inspection depart- 
ment within 10 days after the day of the order, decision, or determination. 
Further appeals may be taken to the State Building Code Council or to the 
nie as provided by law. (1969, c. 1066, s. 1; 1973, c. 822, s. 1; 1989, c. 681, 
s. 7. 


§ 153A-375. Establishment of fire limits. 


A county may by ordinance establish and define fire limits in any area within 
the county and not within a city. The limits may include only business and 
industrial areas. Within any fire limits, no frame or wooden building or 
addition thereto may be erected, altered, repaired, or moved (either into the 
fire limits or from one place to another within the limits) except upon the 
permit of the inspection department and approval of the Commissioner of 
Insurance. The board of commissioners may make additional regulations 
necessary for the prevention, extinguishment, or mitigation of fires within the 
fire limits. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


Part 5. Community Development. 


§ 153A-376. Community development programs and activ- 
ities. 

(a) Any county is authorized to engage in, to accept federal and State grants 
and loans for, and to appropriate and expend funds for community develop- 
ment programs and activities. In undertaking community development pro- 
grams and activities, in addition to other authority granted by law, a county 
may engage in the following activities: 

(1) Programs of assistance and financing of rehabilitation of private 
buildings principally for the benefit of low and moderate income 
persons, or for the restoration or preservation of older neighborhoods 
or properties, including direct repair, the making of grants or loans, 
a subsidization of interest payments on loans, and the guaranty of 

oans; 
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(2) Programs concerned with employment, economic development, crime 
prevention, child care, health, drug abuse, education, and welfare 
needs of persons of low and moderate income. 

(b) Any board of county commissioners may exercise directly those powers 
granted by law to county redevelopment commissions and those powers 
granted by law to county housing authorities. Any board of county commis- 
sioners desiring to do so may delegate to redevelopment commission or to any 
housing authority the responsibility of undertaking or carrying out any 
specified community development activities. Any board of county commission- 
ers and any municipal governing body may by agreement undertake or carry 
out for each other any specified community development activities. Any board 
of county commissioners may contract with any person, association, or corpo- 
ration in undertaking any specified community development activities. Any 
county or city board of health, county board of social services, or county or city 
board of education, may by agreement undertake or carry out for any board of 
county commissioners any specified community development activities. 

(c) Any board of county commissioners undertaking community develop- 
ment programs or activities may create one or more advisory committees to 
advise it and to make recommendations concerning such programs or activi- 
ties. 

(d) Any board of county commissioners proposing to undertake any loan 
guaranty or similar program for rehabilitation of private buildings is autho- 
rized to submit to its voters the question whether such program shall be 
undertaken, such referendum to be conducted pursuant to the general and 
local laws applicable to special elections in such county. 

(e) No state or local taxes shall be appropriated or expended by a county 
pursuant to this section for any purpose not expressly authorized by G.S. 
153A-149, unless the same is first submitted to a vote of the people as therein 
provided. 

(f) All program income from Economic Development Grants from the Small 
Cities Community Development Block Grant Program may be retained by 
recipient “economically distressed counties”, as defined in G.S. 143B-437A for 
the purposes of creating local economic development revolving loan funds. 
Such program income derived through the use by counties of Small Cities 
Community Development Block Grant money includes but is not limited to: (i) 
payment of principal and interest on loans made by the county using 
Community Development Block Grant Funds; (1i) proceeds from the lease or 
disposition of real property acquired with Community Development Block 
Grant Funds; and (ii) any late fees associated with loan or lease payments in 
(i) and (ii) above. The local economic development revolving loan fund set up by 
the county shall fund only those activities eligible under Title I of the federal 
Housing and Community Development Act of 1974, as amended (P.L. 93-383), 
and shall meet at least one of the three national objectives of the Housing and 
Community Development Act. Any expiration of G.S. 143B-437A or GS. 
105-129.3 shall not affect this subsection as to designations of economically 
distressed counties made prior to its expiration. 

(g) Any county may receive and dispense funds from the Community 
Development Block Grant Section 108 Loan Guarantee program, Subpart M, 
24 CFR 570.700 et seq., either through application to the North Carolina 
Department of Commerce or directly from the federal government, in accor- 
dance with State and federal laws governing these funds. Any county that 
receives these funds directly from the federal government may pledge current 
and future CDBG funds for use as loan guarantees in accordance with State 
and federal laws governing these funds. A county may implement the receipt, 
dispensing, and pledging of CDBG funds under this subsection by borrowing 
CDBG funds and lending all or a portion of those funds to a third party in 
accordance with applicable laws governing the CDBG program. 
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Any county that has pledged current or future CDBG funds for use as loan 
guarantees prior to the enactment of this subsection is authorized to have 
taken such action. A pledge of future CDBG funds under this subsection is not 
a debt or liability of the State or any political subdivision of the State or a 
pledge of the faith and credit of the State or any political subdivision of the 
State. The pledging of future CDBG funds under this subsection does not 
directly, indirectly, or contingently obligate the State or any political subdivi- 
sion of the State to levy or to pledge any taxes. (1975, c. 435, s. 2; c. 689, s. 2; 
1987 (Reg. Sess., 1988), c. 992, s. 1; 1995, c. 310, s. 2; 1995 (Reg. Sess., 1996), 
c. 575, s. 2; 1996, 2nd Ex. Sess., c. 13, s. 3.8.) 


Editor’s Note. — Session Laws 1995, c. 310, at the direction of the Revisor of Statutes. 
s. 2, effective July 1, 1995, enacted a subsection Legal Periodicals. — For symposium on 


(e). As a subsection (e) already existed, that municipal finance, see 1976 Duke L.J. 1051. 
subsection was redesignated as subsection (g) 


§ 153A-377. Acquisition and disposition of property for 
redevelopment. 


In addition to the powers granted by G.S. 153A-376, any county is autho- 
rized, either as a part of a community development program or independently 
thereof, and without the necessity of compliance with the Urban Redevelop- 
ment Law, to exercise the following powers: 

(1) To acquire, by voluntary purchase from the owner or owners, real 
property which is either: 

a. Blighted, deteriorated, deteriorating, undeveloped, or inappropri- 
ately developed from the standpoint of sound community devel- 
opment and growth; 

b. Appropriate for rehabilitation or conservation activities; 

c. Appropriate for housing construction of the economic development 
of the community; or 

d. Appropriate for the preservation or restoration of historic sites, the 
beautification of urban land, the conservation of open space, 
natural resources, and scenic areas, the provision of recreational 
opportunities, or the guidance of urban development; 

(2) To clear, demolish, remove, or rehabilitate buildings and improve- 
ments on land so acquired; and 

(3) To retain property so acquired for public purposes, or to dispose, 
through sale, lease, or otherwise, of any property so acquired to any 
person, firm, corporation, or governmental unit; provided, the dispo- 
sition of such property shall be undertaken in accordance with the 
procedures of G.S. 153A-176, or the procedures of G.S. 160A-514, or 

any applicable local act modifying such procedures. (1977, c. 660, s. 2.) 


CASE NOTES 


Cited in Vulcan Materials Co. v. Iredell 
County, 103 N.C. App. 779, 407 S.E.2d 283 
(1991). 


§ 153A-378. Low- and moderate-income housing pro- 
grams. 


In addition to the powers granted by G.S. 153A-376 and G.S. 153A-377, any 
county is authorized to exercise the following powers: 
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(1) To engage in and to appropriate and expend funds for residential 


housing construction, new or rehabilitated, for sale or rental to 
persons and families of low and moderate income. Any board of 
commissioners may contract with any person, association, or corpo- 
ration to implement the provisions of this subdivision. 


(2) To acquire real property by voluntary purchase from the owners to be 


developed by the county or to be used by the county to provide 
affordable housing to persons of low and moderate income. 


(3) Under procedures and standards established by the county, to convey 


property by private sale to any public or private entity that provides 
affordable housing to persons of low or moderate income. The county 
shall include as part of any such conveyance covenants or conditions 
that assure the property will be developed by the entity for sale or 
lease to persons of low or moderate income. 


(4) Under procedures and standards established by the county, to convey 


residential property by private sale to persons of low or moderate 
income in accordance with G.S. 160A-267 and any terms and condi- 
tions that the board of commissioners may determine. (1999-366, s. 2.) 


Editor’s Note. — Session Laws 1999-366, s. 
5, made this section effective August 4, 1999. 

Session Laws 1999-366, s. 1, provides: “The 
General Assembly finds and declares that the 
purpose of this act is to provide authority for 
counties in North Carolina to provide funds for 
residential housing construction, new or reha- 
bilitated, and to provide for the sale or rental of 
housing to persons and families of low and 


moderate income. The General Assembly finds 
and declares that there exists in counties in the 
State a serious shortage of decent, safe, and 
sanitary residential housing available at low 
prices or rentals to persons and families of low 
and moderate income. This shortage is inimical 
to the health, safety, welfare, and prosperity of 
all residents of the State and to the sound 
growth of North Carolina communities.” 


§§ 153A-379 through 153A-390: Reserved for future codification pur- 


poses. 


ARTICLE 19. 


Regional Planning Commissions. 


§ 153A-391. Creation; admission of new members. 


Two or more counties, cities, or counties and cities may create a regional 
planning commission by adopting identical concurrent resolutions to that 
effect in accordance with the provisions and procedures of this Article. A county 
or city may join an existing regional planning commission with the consent of 


the existing member governments. 


The resolution creating a regional planning commission may be modified, 
amended, or repealed by the unanimous action of the member governments. 


(1961, c. 722, SYBMIORS HOU S22, 0) 


Local Modification. — Cherokee, Graham, 
Jackson and Swain: 1978, c. 1406. 


CASE NOTES 


Stated in Hyde v. Land-Of-Sky Regional 
Council, 572 F.2d 988 (4th Cir. 1978). 
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§ 153A-392. Contents of resolution. 


The resolutions creating a regional planning commission shall: 

(1) Specify the name of the commission; 

(2) Establish the number of delegates to represent each member govern- 
ment, fix the delegates’ terms of office and the conditions, if any, for 
their removal, provide methods for filling vacancies, and prescribe the 
compensation and allowances, if any, to be paid to delegates; 

(3) Set out the method of determining the financial support that will be 
given to the commission by each member government; 

(4) Set out the budgetary and fiscal control procedures to be followed by 
the commission, which shall substantially comply with the Local 
Government Budget and Fiscal Control Act (Chapter 159, Subchapter 


II). 


In addition the resolution may, but need not, contain rules and regulations for 
the conduct of commission business and any other matters pertaining to the 
organization, powers, and functioning of the commission that the member 
governments consider appropriate. (1961, c. 722, s. 3; 1973, c. 822, s. 1.) 


CASE NOTES 


Contributions Held Due. — Where, from 
1971 through February 1982, defendant county 
participated as a member in plaintiff regional 
council’s activities, attending meetings and 
workshops and receiving the benefits of plain- 
tiff’s plans and services, and during this time 
defendant made full payments of its propor- 
tionate share of plaintiff’s budget as set forth in 
plaintiff's bylaws, and where, most signifi- 
cantly, defendant indicated in a letter of March 
8, 1982, that the county board of commissioners 
unanimously voted to comply with the obliga- 


tions incumbent on a withdrawing member, 
and furthermore, where defendant did not raise 
any material question of fact pertaining to 
plaintiff’s request that defendant should be 
estopped from denying its obligation, grant of 
plaintiff’s motion for summary judgment on its 
complaint seeking contributions due from de- 
fendant would be affirmed. Land-of-Sky Re- 
gional Council v. County of Henderson, 78 N.C. 
App. 85, 336 S.E.2d 653 (1985), cert. denied, 
316 N.C. 553, 344 S.E.2d 7 (1986). 


§ 153A-393. Withdrawal from commission. 


A member government may withdraw from a regional planning commission 
by giving at least two years’ written notice to the other counties and cities 
involved. (1961, c. 722, s. 3; 1973, c. 822, s. 1.) 


CASE NOTES 


Contributions Held Due. — Where from 
1971 through February 1982, defendant county 
participated as a member in plaintiff regional 
council’s activities, attending meetings and 
workshops and receiving the benefits of plain- 
tiff’s plans and services, and during this time 
defendant made full payments of its propor- 
tionate share of plaintiff’s budget as set forth in 
plaintiff's bylaws, and where, most signifi- 
cantly, defendant indicated in a letter of March 
8, 1982, that the county board of commissioners 
unanimously voted to comply with the obliga- 


tions incumbent on a withdrawing member, 
and furthermore, where defendant did not raise 
any material question of fact pertaining to 
plaintiff’s request that defendant should be 
estopped from denying its obligation, grant of 
plaintiff’s motion for summary judgment on its 
complaint seeking contributions due from de- 
fendant would be affirmed. Land-of-Sky Re- 
gional Council v. County of Henderson, 78 N.C. 
App. 85, 336 S.E.2d 653 (1985), cert. denied, 
316 N.C. 5538, 344 S.E.2d 7 (1986). 
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§ 153A-394. Organization of the commission. 


Upon its creation, a regional planning commission shall meet at a time and 
place agreed upon by the counties and cities involved. It shall organize by 
electing a chairman and any other officers that the resolution specifies or that 
the commission considers advisable. The commission may adopt bylaws for the 
conduct of its business. All commission meetings shall be open to the public. 

The chairman of the commission may appoint any committees authorized by 
the bylaws. Committee members need not be delegates to the commission. 
MUG LOC, deans O13, ¢, S22, 8. 1.) 


§ 153A-395. Powers and duties. 


A regional planning commission may: 

(1) Apply for, accept, receive, and disburse funds, grants, and services 
made available to it by the State of North Carolina or any agency 
thereof, the federal government or any agency thereof, any unit of 
local government or any agency thereof, or any private or civic agency; 

(2) Employ personnel; 

(3) Contract with consultants; 

(4) Contract for services with the State of North Carolina, any other state, 
the United States, or any agency of those governments; 

(5) Study and inventory regional goals, resources, and problems; 

(6) Prepare and amend regional development plans, which may include 
recommendations for land use within the region, recommendations 
concerning the need for and general location of public works of 
regional concern, recommendations for economic development of the 
region, and any other relevant matters; 

(7) Cooperate with and provide assistance to federal, State, other re- 
gional, and local planning activities within the region; 

(8) Encourage local efforts toward economic development; 

(9) Make recommendations for review and action to its member govern- 
ments and other public agencies that perform functions within the 
region; 

(10) Exercise any other power necessary to the discharge of its duties. 
Re 12S. 34 L910, Cy eds, So 1) 


§ 153A-396. Fiscal affairs. 


Each county and city having membership in a regional planning commission 
may appropriate to the commission revenues not otherwise limited as to use by 
law. Services of personnel, use of equipment and office space, and other 
services may be made available to a commission by its member governments as 
a part of their financial support. (1961, c. 722, s. 3; 1973, c. 822, s. 1.) 


§ 153A-397. Reports. 


Each regional planning commission shall prepare and distribute to its 
member governments and make available to the public an annual report of its 
activities, including a financial statement. (1961, c. 722, s. 3; 1973, c. 822, s. 1.) 


§ 153A-398. Regional planning and economic develop- 
ment commissions. 


Two or more counties, cities, or counties and cities may create a regional 
planning and economic development commission by adopting identical concur- 
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rent resolutions to that effect. Such a commission has the powers granted by 
this Article and the powers granted by Chapter 158, Article 2. If such a 
commission is created, it shall maintain separate books of account for appro- 
priations and expenditures made pursuant to this Article and for appropria- 
tions and expenditures made pursuant to Chapter 158, Article 2. (1961, c. 722, 
S437 LON OmOROCe sr Ie) 


§§ 153A-399, 153A-400: Reserved for future codification purposes. 


ARTICLE 20. 


Consolidation and Governmental Study Commissions. 


§ 153A-401. Establishment; support. 


(a) Two or more counties or cities or counties and cities may by concurrent 
resolutions of their governing bodies establish a charter or governmental study 
commission as provided in this section: 

(1) Two or more counties that are contiguous or that le within a 
continuous boundary may create a commission to study the consoli- 
dation of the counties or of one or more functions and services of the 
counties. 

(2) Two or more cities that are contiguous or that lie within a continuous 
boundary may create a commission to study the consolidation of the 
cities or of one or more functions and services of the cities. 

(3) A county and one or more cities within the county may create a 
commission to study the consolidation of the county and the city or 
cities or of one or more of their functions and services. 

(b) A county or city that participates in the establishment of a commission 
pursuant to this Article may appropriate for the support of the commission any 
revenues not otherwise limited as to use by law. (1978, c. 822, s. 1.) 


§ 153A-402. Purposes of a commission. 


A commission established pursuant to this Article may be charged with any 
of the following purposes: 

(1) To study the powers, duties, functions, responsibilities, and organiza- 
tional structures of the counties or cities that established the commis- 
sion and of other units of local government and public agencies within 
those counties or cities; 

(2) To prepare a report on its studies and findings; 

(3) To prepare a plan for consolidating one or more functions and services 
of the governments that established the commission; 

(4) To prepare drafts of any agreements or legislation necessary to effect 
the consolidation of one or more functions and services; 

(5) To prepare a plan for consolidating into a single government some or 
all of the governments that established the commission; 

(6) To prepare drafts of any legislation necessary to effect the plan of 
governmental consolidation; 

(7) To call a referendum, as provided in G.S. 153A-405, on the plan of 
governmental consolidation. (1973, c. 822, s. 1.) 


§ 153A-403. Content of concurrent resolutions. 


The concurrent resolutions establishing a commission shall: 
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(1) Set forth the purposes that are to be vested in the commission 
pursuant to G.S. 153A-402; 

(2) Determine the composition of the commission, the manner of appoint- 
ment of its members, and the manner of selection of its officers; 

(3) reeaeer the compensation, if any, to be paid to commission mem- 

ers; 

(4) Provide for the organizational meeting of the commission; 

(5) Set out the method for determining the financial support that will be 
given to the commission by each of the governments establishing the 
commission; 

(6) Set forth the date by which the commission is to complete its work; 

(7) Set forth any other directions or limitations considered necessary. 
(1:9'735 :€4822,.s..12) 


§ 153A-404. Powers of a commission. 


A commission established pursuant to this Article may: 

(1) Adopt rules and regulations for the conduct of its business; 

(2) Apply for, accept, receive, and disburse funds, grants, and services 
made available to it by the State of North Carolina or any agency 
thereof, the federal government or any agency thereof, any unit of 
local government, or any private or civic agency; 

(3) Employ personnel; 

(4) Contract with consultants; 

(5) Hold hearings in the furtherance of its business; 

(6) Take any other action necessary or expedient to the furtherance of its 
business. (1973, c. 822, s. 1.) 


§ 1534-405. Referendum; General Assembly action. 


(a) If authorized to do so by the concurrent resolutions that established it, a 
commission may call a referendum on its proposed plan of governmental 
consolidation. If authorized or directed in the concurrent resolutions, the ballot 
question may include the assumption of debt secured by a pledge of faith and 
credit language and may also include the assumption of the right to issue 
authorized but unissued faith and credit debt language as provided in 
subsection (b) of this section. The referendum may be held on the same day as 
any other referendum or election in the county or counties involved, but may 
not otherwise be held during the period beginning 30 days before and ending 
30 days after the day of any other referendum or election to be conducted by 
the board or boards of elections conducting the referendum and already validly 
called or scheduled by law. 

(b) The proposition submitted to the voters shall be substantially in one or 
more of the following forms and may include part or all of the bracketed 
language as appropriate and other such modifications as may be needed to 
reflect the issued debt secured by a pledge of faith and credit of any of the 
consolidating units or the portion of the authorized but unissued debt secured 
by a pledge of faith and credit of any of the consolidating units the right to 
issue which is proposed to be assumed by the consolidated city-county: 

(De shall the Countyof 0s a andthe Golintyoftes > wes 2 
consolidated [and the consolidated unit assume the debt of ae 
secured by a pledge of faith and credit, [the right to issue authorized 
but unissued debt to be secured by a pledge of faith and credit 
(including any such debt as may be authorized for said counties on 
the date of this referendum)] and any of said authorized but unissued 
debt as may be hereafter issued,] and be authorized to levy taxes in an 
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amount sufficient to pay the principal of and the interest on said debt 
secured by a pledge of faith and credit]? 
YES LysabNO” 

(2).cohalbs thes Gity,Lot to te and) the sCity ofp s ate oo 
consolidated [and the consolidated unit assume the debt of ae 
secured by a pledge of faith and credit, [the right to issue authorized 
but unissued debt to be secured by a pledge of faith and credit 
[(Gncluding any such debt as may be authorized for said cities on the 
date of this referendum)] and any of said authorized but unissued 
debt as may be hereafter issued,] and be authorized to levy taxes in an 
amount sufficient to pay the principal of and the interest on said debt 
secured by a pledge of faith and credit]? 

YES Koper hall ao 4 


(3) "Shall*therCity vor 224 ania’ the*Cotnty ore ee 
consolidated [and the consolidated unit assume the debt of each 
secured by a pledge of faith and credit, [the right to issue authorized 
but unissued debt to be secured by a pledge of faith and credit 
(including any such debt as may be authorized for said city or county 
on the date of this referendum)| and any of said authorized but 
unissued debt as may be hereafter issued,] and be authorized to levy 
taxes in an amount sufficient to pay the principal of and the interest 
on said debt secured by a pledge of faith and credit]? 

LL YES [ | NO” 
(c) The proposition submitted to the voters shall be substantially in one of 
the following forms: 


(1) “Shall the County of...) .:. and, the County: of .2.. 2 = be 
consolidated? 
ee WA ots eran: 

(2) “ohallsthe City, Oly. 2 2 =e ss ANG AL DeeCILy Ol nee) eee ee 
consolidated? 
[ ] YES [Ae lENOs : 

(3), onal the City Oe eee and the, GOUnty DE se ee 
consolidated? 


Py YE Yt INO? 

(d) If the proposition is to consolidate two or more counties or to consolidate 
two or more cities, to be approved it must receive the votes of a majority of 
those voting in each of the counties or cities, as the case may be. If the 
proposition is to consolidate one or more cities with a county, to be approved it 
must receive the votes of a majority of those voting in the referendum. In 
addition, no governmental consolidation may become effective until enacted 
into law by the General Assembly. 

(e) Subsection (b) of this section applies to any county that has (i) a 
population over 120,000 according to the most recent federal decennial census 
and (ii) an area of less than 200 square miles. Subsection (c) of this section 
applies to all other counties. If any subsection or provision of this section is 
declared unconstitutional or invalid by the courts, it does not affect the validity 
of the section as a whole or any part other than the part so declared to be 
unconstitutional or invalid, provided that if the classifications in subsections 
(b) and (c) of this section are held unconstitutional or invalid then subsection 
(c) of this section is repealed and subsection (b) of this section shall be 
applicable uniformly to all counties. (1978, c. 822, s. 1; 1995, c. 461, s. 5; 1995 
(Reg. Sess., 1996), c. 742, s. 38.) 


ARTICLE 21. 
§§ 153A-406 through 153A-420: Reserved for future codification pur- 


poses. 
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ARTICLE 22. 
Regional Solid Waste Management Authorities. 


§ 153A-421. Definitions; applicability; creation of authori- 
ties. 


(a) Unless a different meaning is required by the context, terms relating to 
the management of solid waste used in this Article have the same meaning as 
in G.S. 130A-2 and in G.S. 130A-290. As used in this Article, the term “solid 
waste” means nonhazardous solid waste, that is, solid waste as defined in G.S. 
130A-290 but not including hazardous waste. In addition to the meaning set 
out in G.S. 130A-290, the term “unit of local government” means the Eastern 
Band of the Cherokee Indians in North Carolina. 

(b) This Article shall not be construed to authorize any authority created 
pursuant to this Article to regulate or manage hazardous waste. An authority 
created under this Article may manage sludges, other than a sludge that is a 
hazardous waste, under rules of the Commission for Health Services and 
criteria established by the Department of Environment and Natural Resources 
for the management of sludge. 

(c) Any two or more units of local government may create a regional solid 
waste management authority by adopting substantially identical resolutions 
to that effect in accordance with the provisions of this Article. The resolutions 
creating a regional solid waste management authority and any amendments 
thereto are referred to in this Article as the “charter” of the regional solid waste 
management authority. Units of local government which participate in the 
creation of a regional solid waste management authority are referred to in this 
Article as “members”. 

(d) As used in G.S. 153A-427(a)(24), the term “transferred” means placed at 
or delivered to any (i) place normally and customarily used by the authority for 
the collection of solid waste, (ii) other place agreed upon by the generator or 
owner of recyclable materials and the authority, or (iii) facility owned, 
operated, or designated by the authority. (1989 (Reg. Sess., 1990), c. 888, s. 1; 
ete c. 580, s. 2; 1991 (Reg. Sess., 1992), c. 932, s. 4; c. 948, s. 1; 1997-443, s. 
11A.123.) 


§ 153A-422. Purposes of an authority. 


The purpose of a regional solid waste management authority is to provide 
environmentally sound, cost effective management of solid waste, including 
storage, collection, transporting, separation, processing, recycling, and dis- 
posal of solid waste in order to protect the public health, safety, and welfare; 
enhance the environment for the people of this State; and recover resources 
and energy which have the potential for further use and to encourage, 
implement and promote the purposes set forth in Part 2A of Article 9 of 
Chapter 130A of the General Statutes. (1989 (Reg. Sess., 1990), c. 888, s. 1.) 


§ 153A-423. Membership; board; delegates. 


(a) Each unit of local government initially adopting a resolution under G.S. 
153A-421 shall become a member of the regional solid waste management 
authority. Thereafter, any unit of local government may join the authority by 
ratifying its charter and by being admitted by a unanimous vote of the existing 
members. All of the rights and privileges of membership in a regional solid 
waste management authority shall be exercised on behalf of the member units 
of local government by a board composed of delegates to the authority who 
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shall be appointed by and shall serve at the pleasure of the governing boards 
of their respective units of local government. A vacancy on the board shall be 
filled by appointment by the governing board of the unit of local government 
having the original appointment. | 

(b) Any delegate appointed by a member unit of local government to an 
authority created pursuant to this Article who is a county commissioner or city 
or town alderman or commissioner serves on the board of the authority in an 
ex officio capacity and such service shall not constitute the holding of an office 
for the purpose of determining dual office holding under Section 9 of Article VI 
of the Constitution of North Carolina or of Article 1 of Chapter 128 of the 
General Statutes. (1989 (Reg. Sess., 1990), c. 888, s. 1.) 


§ 1534-424. Contents of charter. 


(a) The charter of a regional solid waste management authority shall: 

(1) Specify the name of the authority; 

(2) Establish the powers, duties and functions that the authority may 
exercise and perform; 

(3) Establish the number of delegates to represent the member units of 
local government and prescribe the compensation and allowances, if 
any, to be paid to delegates; 

(4) Set out the method of determining the financial support that will be 
given to the authority by each member unit of local government; and 

(5) Establish a method for amending the charter, and for dissolving the 
authority and liquidating its assets and liabilities. 

(b) The charter of a regional solid waste management authority may, but 
need not, contain rules for the conduct of authority business and any other 
matter pertaining to the organization, powers, and functioning of the authority 
that the member units of local government deem appropriate. (1989 (Reg. 
Sess., 1990), c. 888, s. 1.) 


§ 153A-425. Organization of authorities. 


The governing board of a regional solid waste management authority shall 
hold an initial organizational meeting at such time and place as is agreed upon 
by its member units of local government and shall elect a chairman and any 
other officers that the charter may specify or the delegates may deem 
advisable. The authority shall then adopt bylaws for the conduct of its 
business. All meetings of regional solid waste management authorities shall be 
subject to the provisions of Article 33C of Chapter 143 of the General Statutes. 
(1989 (Reg. Sess., 1990), c. 888, s. 1.) 


§ 153A-426. Withdrawal from an authority. 


If the authority has no outstanding indebtedness, any member may with- 
draw from a regional solid waste management authority effective at the end of 
the current fiscal year by giving at least six months notice in writing to each of 
the other members. Withdrawal of a member shall not dissolve the authority 
if at least two members remain. (1989 (Reg. Sess., 1990), c. 888, s. 1.) 


§ 153A-427. Powers of an authority. 


(a) The charter may confer on the regional solid waste management 
authority any or all of the following powers: 
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(1) To apply for, accept, receive, and disburse funds and grants made 
available to it by the State or any agency thereof, the United States of 
America or any agency thereof, any unit of local government whether 
or not a member of the authority, any private or civic agency, and any 
persons, firms, or corporations; 

(2) To employ personnel; 

(3) To contract with consultants; 

(4) To contract with the United States of America or any agency or 
instrumentality thereof, the State or any agency, instrumentality, 
political subdivision, or municipality thereof, or any private corpora- 
tion, partnership, association, or individual, providing for the acqui- 
sition, construction, improvement, enlargement, operation or mainte- 
nance of any solid waste management facility, or providing for any 
solid waste management services; 

(5) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules and policies in connection with the 
pasmnanice of its functions and duties, not inconsistent with this 

ticle; 

(6) To adopt an official seal and alter the same; 

(7) To establish and maintain suitable administrative buildings or offices 
at such place or places as it may determine by purchase, construction, 
lease, or other arrangements either by the authority alone or through 
appropriate cost-sharing arrangements with any unit of local govern- 
ment or other person; 

(8) To sue and be sued in its own name, and to plead and be impleaded; 

(9) To receive, administer, and comply with the conditions and require- 
ments respecting any gift, grant, or donation of any property or 
money; 

(10) To acquire by purchase, lease, gift, or otherwise, or to obtain options 
for the acquisition of any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(11) To sell, lease, exchange, transfer, or otherwise dispose of, or to grant 
options for any such purposes with respect to any real or personal 
property or interest therein; 

(12) To pledge, assign, mortgage, or otherwise grant a security interest in 
any real or personal property or interest therein, including the right 
and power to pledge, assign, or otherwise grant a security interest in 
any money, rents, charges, or other revenues and any proceeds 
derived by an authority from any and all sources; 

(13) To issue revenue bonds of the authority and enter into other financial 
arrangements including those permitted by this Chapter and Chap- 
ters 159, 1591, and 160A of the General Statutes to finance solid waste 
management activities, including but not limited to systems and 
facilities for waste reduction, materials recovery, recycling, resource 
recovery, landfilling, ash management, and disposal and for related 
support facilities, to refund any revenue bonds or notes issued by the 
authority, whether or not in advance of their maturity or earliest 
redemption date, or to provide funds for other corporate purposes of 
the authority; 

(14) With the approval of any unit of local government, to use officers, 
employees, agents, and facilities of the unit of local government for 
such purposes and upon such terms as may be mutually agreeable; 

(15) To develop and make data, plans, information, surveys, and studies of 
solid waste management facilities within the territorial jurisdiction of 
the members of the authority, to prepare and make recommendations 
in regard thereto; 
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(16) To study, plan, design, construct, operate, acquire, lease, and improve 
systems and facilities, including systems and facilities for waste 
reduction, materials recovery, recycling, resource recovery, landfilling, 
ash management, household hazardous waste management, trans- 
portation, disposal, and public education regarding solid waste man- 
agement, in order to provide environmentally sound, cost-effective 
management of solid waste including storage, collection, transporting, 
separation, processing, recycling, and disposal of solid waste in order 
to protect the public health, safety, and welfare; to enhance the 
environment for the people of this State; recover resources and energy 
which have the potential for further use, and to promote and imple- 
ment the purposes set forth in Part 2A of Article 9 of Chapter 130A of 
the General Statutes; 

(17) To locate solid waste facilities, including ancillary support facilities, 
as the authority may see fit; 

(18) To assume any responsibility for disposal and management of solid 
waste imposed by law on any member unit of local government; 

(19) To operate such facilities together with any person, firm, corporation, 
the State, any entity of the State, or any unit of local government as 
appropriate and otherwise permitted by its charter and the laws of 
this State; 

(20) To set and collect such fees and charges as is reasonable to offset 
operating costs, debt service, and capital reserve requirements of the 
authority; 

(21) To apply to the appropriate agencies of the State, the United States 
of America or any state thereof, and to any other appropriate agency 
for such permits, licenses, certificates, or approvals as may be neces- 
sary, and to construct, maintain, and operate projects in accordance 
with such permits, licenses, certificates, or approvals in the same 
manner as any other person or operating unit of any other person; 

(22) To employ engineers, architects, attorneys, real estate counselors, 
appraisers, financial advisors, and such other consultants and em- 
ployees as may be required in the judgment of the authority, to fix and 
pay their compensation from funds available to the authority therefor, 
to select and retain, subject to approval of the Local Government 
Commission, the financial consultants, underwriters, and bond attor- 
neys to be associated with the issuance of any revenue bonds, and to 
pay for services rendered by financial consultants, underwriters, or 
bond attorneys from funds available to the authority including the 
proceeds of any revenue bond issue with regard to which the services 
were performed; 

(23) To acquire property located within the territorial jurisdiction of any 
member unit of local government by eminent domain pursuant to 
authority granted to counties; | 

(24) To require that any and all G) solid waste generated within the 
authority’s service area and (ii) recyclable materials generated within 
the authority’s service area and transferred to the authority be 
separated and delivered to specific locations and facilities provided 
that if a private landfill shall be substantially affected by such 
requirement then the regional solid waste management authority 
shall be required to give the operator of the affected landfill at least 
ye years written notice prior to the effective date of the requirement; 
an 

(25) To do all things necessary, convenient, or desirable to carry out the 
Pees and to exercise the powers granted to an authority under its 
charter. 


1038 


§1538A-428 ART. 22. REGIONAL SOLID WASTE §153A-430 


(b) The acquisition and disposal of real and personal property by an 
authority created under this Article shall be governed by those provisions of 
the General Statutes which govern the acquisition and disposal of real and 
personal property by counties. No authority created pursuant to this Article 
shall exercise any power of eminent domain with respect to any property 
located outside the territorial jurisdiction of the members of such authority. 

(c) Each authority’s plan shall take into consideration facilities and other 
resources for management of solid waste which may be available through 
private enterprise. This Article shall be construed to encourage the involve- 
ment and participation of private enterprise in solid waste management. (1989 
(Reg. Sess., 1990), c. 888, s. 1; 1991, c. 580, s. 1.) 


§ 153A-428. Fiscal accountability; support from other gov- 
ernments. 


(a) A regional solid waste management authority is a public authority 
subject to the provisions of Chapter 159 of the General Statutes. 

(b) The establishment and operation of an authority as herein authorized 
are governmental functions and constitute a public purpose, and the State and 
any unit of local government may appropriate funds to support the establish- 
ment and operation of an authority. 

(c) The State and any unit of local government may also dedicate, sell, 
convey, donate, or lease any of their interests in any property to an authority. 
(1989 (Reg. Sess., 1990), c. 888, s. 1.) 


§ 153A-429. Long-term contract permitted by and with an 
authority. 


(a) To the extent authorized by its charter, an authority may enter into 
long-term and continuing contracts, not to exceed a term of 60 years, with 
member or other units of local government for the acquisition, construction, 
improvement, enlargement, operation, or maintenance of any solid waste 
management facility or for solid waste management services with respect to 
solid waste generated within their geographic boundaries or brought into their 
geographic boundaries. 

(b) Contracts entered into by an authority may include, but are not limited 
to, provisions for: 

(1) Payment by the members of the authority and other units of local 
government of a fee or other charge by the authority to accept and 
dispose of solid waste; 

(2) Periodic adjustments to the fee or other charges to be paid by each 
member of the authority and such other units of local government; 

(3) Warranties from the members of the authority and such other units of 
local government with respect to the quantity of the solid waste which 
will be delivered to the authority and warranties relating to the 
content or quality of the solid waste; and 

(4) Legal and equitable title to the solid waste passing to the authority 
upon delivery of the solid waste to the authority. (1989 (Reg. Sess., 
TO9D)MCn Goo, 8. .L2) 


§ 153A-430. Compliance with other law. 


(a) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1004, s. 47. 
(b) An authority created pursuant to this Article shall comply with all 
applicable federal and State laws, regulations, and rules, including specifically 
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those enacted or adopted for the managenient of solid waste or for the 
protection of the environment or public health. . 

(c) Except as provided by subsection (d) of this section, a unit of local 
government that is exempt from compliance with State laws or rules enacted 
or adopted for the management of solid waste or for the protection of the 
environment shall, by becoming a member of a regional solid waste manage- 
ment authority created under this Article and as a condition of such member- 
ship, agree to comply with and to be bound by all applicable federal and State 
laws, regulations, and rules enacted or adopted for the management of solid 
waste and for the protection of the environment with respect to all solid waste 
management activities of the authority within the territorial jurisdiction of the 
unit of local government and with respect to all solid waste management 
activities performed by the unit of local government in connection with 
membership in the authority. 

(d) A unit of local government that is exempt from compliance with State 
laws or rules enacted or adopted for the management of solid waste shall 
obtain all permits that may be necessary for the conduct of solid waste. 
management activities within the territorial jurisdiction of the unit of local 
government as provided by federal law and regulations. Responsibility for the 
enforcement of laws, regulations, and rules enacted or adopted for the 
management of solid waste within the territorial jurisdiction of a unit of local 
government that is exempt from compliance with State laws or rules enacted. 
or adopted for the management of solid waste shall be as provided by federal 
law and regulations. (1989 (Reg. Sess., 1990), c. 888, s. 1; c. 1004, s. 47; c. 1075, 
s. 5; 1991 (Reg. Sess., 1992), c. 948, s. 2.) 


§ 153A-431. Issuance of revenue bonds and notes. 


The State and Local Government Revenue Bond Act, Article 5 of Chapter 159 
of the General Statutes, governs the issuance of revenue bonds by an authority. 
Article 9 of Chapter 159 of the General Statutes governs the issuance of notes 
in anticipation of the sale of revenue bonds. (1989 (Reg. Sess., 1990), c. 888, s. 
1.) 


§ 153A-432. Advances. 


Any member or other units of local government may make advances from 
any monies that may be available for such purpose, in connection with the 
creation of an authority and to provide for the preliminary expenses of an 
authority. Any such advances may be repaid to such member or other units of | 
local government from the proceeds of the revenue bonds or anticipation notes 
issued by such authority or from funds otherwise available to the authority. 
(1989 (Reg. Sess., 1990), c. 888, s. 1.) 


8§ 153A-433, 153A-434: Reserved for future codification purposes. 


ARTICLE 23. 


Miscellaneous Provisions. 


§ 153A-435. Liability insurance; damage suits against a 
county involving governmental functions. 


(a) A county may contract to insure itself and any of its officers, agents, or 
employees against liability for wrongful death or negligent or intentional 
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damage to person or property or against absolute liability for damage to person 
or property caused by an act or omission of the county or of any of its officers, 
agents, or employees when acting within the scope of their authority and the 
course of their employment. The board of commissioners shall determine what 
liabilities and what officers, agents, and employees shall be covered by any 
insurance purchased pursuant to this subsection. 

Purchase of insurance pursuant to this subsection waives the county’s 
governmental immunity, to the extent of insurance coverage, for any act or 
omission occurring in the exercise of a governmental function. Participation in 
a local government risk pool pursuant to Article 39 of General Statute Chapter 
58 shall be deemed to be the purchase of insurance for the purposes of this 
section. By entering into an insurance contract with the county, an insurer 
waives any defense based upon the governmental immunity of the county. 

(b) If a county has waived its governmental immunity pursuant to subsec- 
tion (a) of this section, any person, or if he dies, his personal representative, 
sustaining damages as a result of an act or omission of the county or any of its 
officers, agents, or employees, occurring in the exercise of a governmental 
function, may sue the county for recovery of damages. To the extent of the 
coverage of insurance purchased pursuant to subsection (a) of this section, 
governmental immunity may not be a defense to the action. Otherwise, 
however, the county has all defenses available to private litigants in any action 
brought pursuant to this section without restriction, limitation, or other effect, 
whether the defense arises from common law or by virtue of a statute. 

Despite the purchase of insurance as authorized by subsection (a) of this 
section, the liability of a county for acts or omissions occurring in the exercise 
of governmental functions does not attach unless the plaintiff waives the right 
to have all issues of law or fact relating to insurance in the action determined 
by ajury. The judge shall hear and determine these issues without resort to a 
jury, and the jury shall be absent during any motion, argument, testimony, or 
announcement of findings of fact or conclusions of law relating to these issues 
unless the defendant requests a jury trial on them. (1955, c. 911, s. 1; 1973, c. 
822, s. 1; 1985 (Reg. Sess., 1986), c. 1027, s. 27.) 


Local Modification. — Catawba: 1987 For note as to sheriff’s liability for prisoner 


(Reg. Sess., 1988), c. 980; Mecklenburg: 1987 
(Reg. Sess., 1988), c. 980. 

Legal Periodicals. — For article, “Statuto- 
ry Waiver of Municipal Immunity Upon Pur- 
chase of Liability Insurance in North Carolina 
and the Municipal Liability Crisis,” see 4 
Campbell L. Rev. 41 (1981). 

For comment on the need for reform in North 
Carolina of local government sovereign immu- 
nity, see 18 Wake Forest L. Rev. 43 (1982). 


suicide, in light of Helmly v. Bebber, 77 N.C. 
App. 275, 335 S.E.2d 182 (1985), see 64 N.C.L. 
Rev. 1520 (1986). 

For note, “North Carolina’s New AIDS Dis- 
crimination Protection: Who Do They Think 
They're Fooling?,” see 12 Campbell L. Rev. 475 
(1990). 

For survey of 1996 developments in tort law, | 
see 75 N.C.L. Rev. 2468 (1997). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under corresponding sec- 
tions of former law. 


Construction with Other Provisions. — 
The jurisdictional provisions of § 153A-435(b) 
control whenever they conflict with the juris- 
dictional provisions of § 143-291(a). Meyer v. 
Walls, 122 N.C. App. 507, 471 S.E.2d 422 
(1996), aff'd in part and rewd in part, 347 N.C. 
97, 489 S.E.2d 880 (1997). 


Waiver of Immunity by Local Agencies. 
— Since cities and counties can waive their 
immunity by purchasing liability insurance, 
local agencies of the state such as a county ABC 
Board can likewise waive their immunity by 
purchasing such insurance. McNeill v. Durham 
County ABC Bd., 87 N.C. App. 50, 359 S.E.2d 
500 (1987), modified on other grounds, 322 N.C. 
425, 368 S.E.2d 619, rehearing denied, 322 
N.C. 838, 371 S.E.2d 278 (1988).- 
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A governmental entity generally retains im- 
munity from civil liability in its governmental 
capacity to the extent it does not purchase 
liability insurance or participate in a local 
government risk pool pursuant to statute. 
Kephart v. Pendergraph, 131 N.C. App. 559, 
507 S.E.2d 915 (1998). 

Waiver of Immunity by Nonprofit Fire 
Company. — Defendant, a nonprofit fire com- 
pany employed by the county, was liable for 
plaintiff’s injuries in a nonfire related rescue 
attempt only to the extent of their insurance 
coverage, since they had governmental immu- 
nity up to their insurance coverages and were 
engaged in duties other than the suppression of 
a reported fire. Geiger v. Guilford College Com- 
munity Volunteer Firemen’s Ass’n, 668 F. Supp. 
492 (M.D.N.C. 1987). 

County Department of Social Services. 
— Since County Department of Social Services 
was not a state agency, the Tort Claims act did 
not apply to claim against the Department. 
Meyer v. Walls, 347 N.C. 97, 489 S.E.2d 880 
(1997). 

Waiver of Immunity by County. — A 
county may waive its immunity by purchasing 
liability insurance to the extent of the insur- 
ance coverage. Marlowe v. Piner, 119 N.C. App. 
125, 458 S.E.2d 220 (1995). 

Constituted Waiver of Immunity. — By 
requiring a security company to obtain an in- 
surance policy and to name the county as an 
additional insured, the county contracted, 
within the meaning of this section, to have 
itself insured and, thus, waived its governmen- 
tal immunity. Wood v. Guilford County, 143 
N.C. App. 507, 546 S.E.2d 641 (2001). 

Actions Against Sheriffs. — The legisla- 
ture has prescribed two ways for a sheriff to be 
sued in his official capacity, § 58-76-5 and this 
section. Smith v. Phillips, 117 N.C. App. 378, 
451 S.E.2d 309 (1994). 

Inclusion of the sheriff in the county’s 
liability insurance policy did not serve to 
make the county liable for the sheriff’s actions 
or a proper or necessary defendant in plaintiff’s 
action against the sheriff for illegal seizure of 
plaintiff's property. Goodwin v. Furr, 25 F. 
Supp. 2d 713 (M.D.N.C. 1998). 

Sheriffs Not Specified as Local Officials. 
— This section provides for the availability of 
insurance for county officials sued for negli- 
gence in their official capacity, but does not 
identify the sheriff or his deputies as local 
officials nor specify judgments against them 
will be paid by counties. Braswell v. Ellis, 950 F. 
Supp. 145 (E.D.N.C. 1995). 

Local Government Risk Pool. — The 
county’s self-funded loss program was not a 
“local government risk pool,” for purposes of 
determining whether that program waived the 
county’ governmental immunity, since the 
county was the sole entity retaining risks and 
funds under the program. Kephart v. 
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Pendergraph, 131 N.C. App. 559, 507 S.E.2d 
915 (1998). 

Proof of Waiver of Immunity. — Where 
plaintiff alleged and offered proof of the coun- 
ty’s liability insurance policy, the trial court 
properly denied defendants’ motion to dismiss 
based upon governmental immunity. Smith v. 
Phillips, 117 N.C. App. 378, 451 S.E.2d 309 
(1994). 

Self-funded Loss Program Not Insur- 
ance. — The county’s self-funded loss program 
did not constitute insurance for purposes of 
waiving governmental immunity. Kephart v. 
Pendergraph, 131 N.C. App. 559, 507 S.E.2d 
DI Loe) 

Immunity Not Waived by Ambulance 
Service. — Defendant/county-operated ambu- 
lance service did not waive its immunity for 
claims totaling less than $250,000 since it was 
only insured for negligence claims equal to or 
above that amount. McIver v. Smith, 134 N.C. 
App. 583, 518 S.E.2d 522 (1999). 

Immunity Not Waived as to Employees 
and Premises Not Included in Policy. — A 
policy of insurance affording protection to a 
county against liability caused by negligence of 
named personnel and employees of the county 
and covering listed and described premises 
does not waive the county’s governmental im- 
munity for negligence in the operation of a 
public library when the employees of the li- 
brary and library premises are not included in 
the policy. Seibold v. City of Kinston, 268 N.C. 
615, 151 S.E.2d 654 (1966). 

Immunity Not Waived Where Action Ex- 
cluded from Coverage. — Because an insur- 
ance policy did not indemnify the defendant 
county against the negligent acts alleged in the 
plaintiff's complaint, the county had not 
waived its sovereign immunity. Doe v. Jenkins, 
144 N.C. App. 1381, 547 S.E.2d 124 (2001). 

Liability Not Waived Where Action Ex- 
cluded from Coverage. — Because county 
liability insurance policy excluded libel action 
from coverage, the county did not waive its 
governmental immunity as to this action by 
purchasing the policy. Dickens v. Thorne, 110 
N.C. App. 39, 429 S.E.2d 176 (1993). 

Liability for Injury on Public Walk 
Within Courthouse Grounds. — The liabil- 
ity of a county for injuries sustained by a 
pedestrian falling on a public walk within the 
courthouse grounds is no more extensive than 
the liability of a city to a pedestrian falling 
upon a public sidewalk maintained by the city. 
Cook v. County of Burke, 272 N.C. 94, 157 
S.E.2d 611 (1967). 

Failure to Protect Minors. — For case 
reversing Summary judgment in favor of defen- 
dants county and social worker in case alleging 
their tort liability for failure to protect minors 
from harm, see Coleman v. Cooper, 89 N.C. App. 
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188, 366 S.E.2d 2, cert. denied, 322 N.C. 834, 
371 S.E.2d 275 (1988). 

Superior Court Jurisdiction. — Where 
sovereign immunity is waived by the purchase 
of liability insurance, subject matter jurisdic- 
tion is statutorily vested in the superior court. 
Meyer v. Walls, 122 N.C. App. 507, 471 S.E.2d 
422 (1996), aff’d in part and rev'd in part, 347 
N.C. 97, 489 S.E.2d 880 (1997). 

Jurisdiction of Federal Courts. — 
Former § 153-9(44), similar to this section, 
providing that the injured person could sue “in 
any court of competent jurisdiction in such 
county,” did not attempt to limit jurisdiction to 
a State court in such county, nor to a court of 
such county; the United States District Court 
was a court of competent jurisdiction in the 
county. Moreover, even if the legislative intent 
was to deprive the federal court of jurisdiction, 
it could not do so, as federal jurisdiction cannot 
be defeated by a State statute prescribing the 
court in which an action is to be brought. 
Knighton v. Johnston County, 330 F. Supp. 652 
(E.D.N.C. 1971). 

Allegations of Complaint. — It is appro- 
priate for the complaint to contain allegations 
regarding liability insurance and waiver of gov- 
ernmental immunity. Wilkie v. Henderson 
County, 1 N.C. App. 155, 160 S.E.2d 505 (1968). 

When suing a county or its officers, agents or 
employees, the complainant must allege waiver 
of immunity by a county contracting to insure 
itself in order to recover. Absent an allegation 
to the effect that immunity has been waived, 
the complaint fails to state a cause of action 
against the county. Clark v. Burke County, 117 
N.C. App. 85, 450 S.E.2d 747 (1994). 
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Protection against prejudice is afforded 
by providing that no part of the pleadings 
relating to liability insurance shall be read or 
mentioned in the presence of the trial jury. 
Wilkie v. Henderson County, 1 N.C. App. 155, 
160 S.E.2d 505 (1968). 

Where a county is covered by a policy of 
liability insurance, the question of govern- 
mental immunity from suit from injuries 
caused by alleged negligence does not arise 
with reference to the validity of a judgment of 
nonsuit. Cook v. County of Burke, 272 N.C. 94, 
157 S.E.2d 611 (1967). 

Damage Limitations. — Where govern- 
ment entities waive the defense of sovereign 
immunity by their purchase of liability insur- 
ance, recoverable damages are capped at policy 
limits. Meyer v. Walls, 122 N.C. App. 507, 471 
S.E.2d 422 (1996), aff'd in part and rev’d in 
part, 347 N.C. 97, 489 S.E.2d 880 (1997). 

Stated in Sides v. Cabarrus Mem. Hosp., 287 
N.C. 14, 213 S.E.2d 297 (1975); Casey v. Wake 
County, 45 N.C. App. 522, 263 S.E.2d 360 
(1980). 

Cited in Vaughn v. County of Durham, 
Durham County Dep’t of Social Servs., 34 N.C. 
App. 416, 240 S.E.2d 456 (1977); Klassette ex 
rel. Klassette v. Mecklenburg County Area 
Mental Health, Mental Retardation & Sub- 
stance Abuse Auth., 88 N.C. App. 495, 364 
S.E.2d 179 (1988); Hare v. Butler, 99 N.C. App. 
693, 394 S.E.2d 231 (1990); Parham v. Iredell 
County Dep’t of Social Servs., 127 N.C. App. 
144, 489 S.E.2d 610 (1997); Paschal v. Myers, 
129 N.C. App.. 23, 497 S.B.2d 311. (1998); 
Lovelace v. City of Shelby, 351 N.C. 458, 526 
S.E.2d 652 (2000). 


§ 153A-436. Photographic reproduction of county records. 


(a) A county may provide for the reproduction, by photocopy, photograph, 
microphotograph, or any other method of reproduction that gives legible and 
permanent copies, of instruments, documents, and other papers filed with the 
register of deeds and of any other county records. The county shall keep each 
reproduction of an instrument, document, paper, or other record in a fire- 
resistant file, vault, or similar container. If a duplicate reproduction is made to 
provide a security-copy, the county shall keep the duplicate in a fire-resistant 
file, vault, or similar container separate from that housing the principal 
reproduction. 

If a county has provided for reproducing records, any custodian of public 
records of the county may cause to be reproduced any of the records under, or 
coming under, his custody. 

(b) If a county has provided for reproducing some or all county records, the 
custodian of any instrument, document, paper, or other record may permit it to 
be removed from its regular repository for up to 24 hours in order to be 
reproduced. An instrument, document, paper or other record may be removed 
from the county in order to be reproduced. The board of commissioners may 
permit an instrument, document, paper, or other record to be removed for 
longer than 24 hours if a longer period is necessary to complete the process of 
reproduction. 
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(c) The original of any instrument, document, or other paper received by the 
register of deeds and reproduced pursuant to this Article shall be filed, 
maintained, and disposed of in accordance with G.S. 161-17 and G.S. 121-5. 
The original of any other county record that is reproduced pursuant to this 
Article may be kept by the county or disposed of pursuant to G.S. 121-5. 

(d) If an instrument, document, or other paper received by the register of 
deeds is reproduced pursuant to this Article, the recording of the reproduction 
is a sufficient recording for all purposes. 

(e) A reproduction, made pursuant to this Article, of an instrument, docu- 
ment, paper, or other record is as admissible in evidence in any judicial or 
administrative proceeding as the original itself, whether the original is extant 
or not. An enlargement or other facsimile of the reproduction is also admissible 
in evidence if the original reproduction is extant and available for inspection 
under the direction of the court or administrative agency. 

(f) The provisions of this section shall apply to records stored on any form of 
permanent, computer-readable media, such as a CD-ROM, if the medium is 
not subject to erasure or alteration. Nonerasable, computer-readable storage 
media shall not be used for preservation duplicates, as defined in G.S. 132-8.2, 
or for the preservation of permanently valuable records as provided in G.S. 
121-5(d), except to the extent expressly approved by the Department of 
Cultural Resources pursuant to standards and conditions established by the 
Department. (1945, c. 286, ss. 1-7; c. 944; 1951, c. 19, ss. 1-6; 1953, c. 675, ss. 
23, 24; 1957, c: 330, s. 3; 1973, c. 822, s. 1; 1999-131, .s. 4; 1999-456;\s: 47(d).) 


§ 153A-437. Assistance to historical organizations. 


(a) A county or city may appropriate revenues not otherwise limited as to 
use by law to a local historical or preservation society, museum, or other 
similar organization. Before such an appropriation may be made, the recipient 
organization shall adopt and present to the county or city a resolution 
requesting the funds and describing the intended use of the funds. The funds 
may be used for preserving historic sites, buildings, structures, areas, or 
objects; for recording and publishing materials relating to the history of the 
area; for establishing or maintaining historical museums or projects; for 
paying salaries of personnel employed in such museums or projects; for the 
costs of acquiring, recording, and maintaining materials and equipment; and 
for any other purposes that are approved by the county or city and that 
contribute to the preservation of historic sites, buildings, structures, areas, or 
objects, or historic materials. The ordinance making the appropriation shall 
state specifically what the appropriation is to be used for, and the governing 
board of the county or city shall require that the recipient account for the 
appropriation at the close of the fiscal year. 

(b) A county or city, a board of education, or the board of trustees of a public 
library may make available space in a building under its control to a local 
historical society, historical museum, or other historical organization. 

(c) This section is supplemental to and does not supersede any other law. 
(1955, ¢. 371,ss. 1:4°1957,. ¢,.398..1973,..¢,.822. ‘su-1)) 


Legal Periodicals. — For article discussing government in North Carolina, see 17 Wake 
legal issues of historic preservation for local Forest L. Rev. 707 (1981). 


§ 153A-438. Beach erosion control and flood and hurri- 
cane protection works. 


A county may appropriate revenues not otherwise limited as to use by law to 
finance the acquisition, construction, reconstruction, extension, maintenance, 
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improvement, or enlargement of groins, jetties, dikes, moles, walls, sand 
dunes, vegetation, or other types of works or improvements that are designed 
for controlling beach erosion, for protection from hurricane floods, or for 
preserving or restoring facilities and natural features that afford protection to 
the beaches and other land areas of the county and to the life and property of 
the county. (1965, c. 307, s. 1; 1971, c. 1159, s. 3; 1973, c. 822, s. 1.) 


§ 153A-439. Support of extension activities; personnel 
rules for extension employees. 


A county may support the work of the North Carolina Agricultural Extension 
Service and for these purposes may appropriate revenues not otherwise 
limited as to use by law. 

If a county adopts rules and regulations concerning annual leave, sick leave, 
hours of employment, and holidays that apply to county employees generally, 
these rules and regulations apply to county extension employees. Otherwise, 
the rules and regulations adopted by the North Carolina Agricultural Exten- 
sion Service concerning these matters apply to county extension employees. 
Spier &. 120 /pi19os, co 1004,:8) b;. 1975, c. 822, 5.01.) 


§ 153A-440. Promotion of soil and water conservation 
work. 


A county may cooperate with and support the work of the Federal Soil 
Conservation Service and the State and local soil and water conservation 
agencies and districts and for these purposes may appropriate revenues not 
otherwise limited as to use by law. (1959, c. 1213; 1961, cc. 266, 290, 301, 579, 
581, 582, 584, 656, 693, 705, 809, 1126; 1963, cc. 290, 701; 1965, cc. 531, 702; 
Be ete 19690164, +8: 151c;.174,.8. 1; 6: 1008, 8: 1991978; ¢.822)6.1) 


§ 153A-440.1. Watershed improvement programs; drain- 
age and water’ resources development 
projects. 


(a) Acounty may establish and maintain a county watershed improvement 
program pursuant to G.S. 139-41 or 139-41.1 and for these purposes may 
appropriate funds not otherwise limited as to use by law. A county watershed 
improvement program or project may also be financed pursuant to G.S. 
153A-301, G.S. 153A-185 or by any other financing method available to 
counties for this purpose. 

(b) A county may establish and maintain drainage projects and water 
resources development projects (as those projects are defined by G.S. 153A- 
301) and for these purposes may appropriate funds not otherwise limited as to 
use by law. A county drainage project or water resources development project 
may also be financed pursuant to G.S. 153A-301, G.S. 153A-185, or by any 
other financing method available to counties for this purpose. (1981, c. 251, s. 
21953} €:'321,:ss; 5, 6.) 


§ 153A-441. County surveyor. 


A county may appoint a person registered as a land surveyor pursuant to 
Chapter 89 as county surveyor. (Const., art. 7, s. 1; Rev., s. 4296; C.S., s. 1383; 
POH9 CNIS 1; BAbw LOT Sy e) 822) :8.41.) 
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1975, c~ 681, s. 1, and has been recodified as 
Chapter 89C. 


Editor’s Note. — Chapter 89, referred to in 
this section, was rewritten by Session Laws 


§ 153A-442. Animal shelters. 


A county may establish, equip, operate, and maintain an animal shelter or 
may contribute to the support of an animal shelter, and for these purposes may 
appropriate funds not otherwise limited as to use by law. (1973, c. 822, s. 1.) 


§ 153A-443. Redesignation of site of “courthouse door,” 
etc. 


If a county determines that the traditional location of the “courthouse,” the 
“courthouse door,” the “courthouse bulletin board” or the “courthouse steps” 
has become inappropriate or inconvenient for the doing of any act or the 
posting of any notice required by law to be done or posted at such a site, the 
county may by ordinance designate some appropriate or more convenient 
location for the site. The board of commissioners shall cause such an ordinance 
to be published at least once within 30 days after the day it is adopted and shall 
cause a copy of it to be posted for 60 days at the traditional location. (1973, c. 
822, s. 1.) 


§ 153A-444. Parks and recreation. 


A county may establish parks and provide recreational programs pursuant 
to Chapter 160A, Article 18. (1978, c. 822, s. 1.) 


§ 153A-445. Miscellaneous powers found in Chapter 160A. 


(a) A county may take action under the following provisions of Chapter 
160A: 

(1) Chapter 160A, Article 20, Part 1. — Joint Exercise of Powers. 

(2) Chapter 160A, Article 20, Part 2. — Regional Councils of Govern- 
ments. 

(3) G.S. 160A-487. — Financial support for rescue squads. 

(4) G.S. 160A-488. — Art galleries and museums. 

(5) G.S. 160A-492. — Human relations programs. 

(6) G.S. 160A-497. — Senior citizens programs. 

(7) G.S. 160A-489. — Auditoriums, coliseums, and convention and civic 
centers. 

(8) G.S. 160A-498. — Railroad corridor preservation. 

(b) This section is for reference only, and the failure of any section of 
Chapter 160A to appear in this section does not affect the applicability of that 
section to counties. (1973, c. 822, s. 1; 1975, c. 19, s. 61; 1979, 2nd Sess., c. 1094, 
s. 3; 1981, c. 692, s. 3; 1989, c. 600, s. 6.) 


Cross References. — As to authority of 
counties, cities and towns to appropriate money 
for payment to the North Carolina Association 
of County Commissioners and the North Caro- 
lina League of Municipalities for the purpose of 
financing a local government center in the City 
of Raleigh, see § 160A-495. 

Editor’s Note. — Session Laws 1979, 2nd 
Sess., c. 1094, which added subdivision (6) of 
subsection (a), provided in s. 6: “This act is 


effective upon ratification. All contracts which 
would be permissible under this act which were 
entered into on or after April 20, 1979, are 
hereby validated.” The act was ratified on June 
Lou, 

The preamble to Session Laws 1979, 2nd 
Sess., c. 1094, cited as the reason for the enact- 
ment the case of Hughey v. Cloninger, 297 N.C. 
86, 253 S.E.2d 898 (1979), requiring statutory 
authority for third-party contracts. 
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§ 153A-446. County may offer reward for information as to 
persons damaging county property. 


The board of county commissioners is authorized to offer and pay rewards in 
an amount not exceeding five hundred dollars ($500.00) for information 
leading to the arrest and conviction of any person who willfully defaces, 
damages or destroys, or commits acts of vandalism or larceny of any county 
property. The amount necessary to pay said rewards shall be an item in the 
current expense budget of the county. (1975, c. 258.) 


§ 153A-447. Certain counties may appropriate funds to 
Western North Carolina Development Associa- 
tion, Inc. 


(a) The board of county commissioners of the counties hereafter named are 
authorized to appropriate funds to the Western North Carolina Development 
Association, Inc., for the public good and welfare of said counties. The amount 
to be expended by each county shall be determined in the discretion of the 
board of commissioners. 

(b) This section shall apply to the counties of Avery, Buncombe, Burke, 
Cherokee, Clay, Graham, Haywood, Henderson, Jackson, McDowell, Macon, 
Madison, Mitchell, Polk, Rutherford, Swain, Transylvania, and Yancey. (1979, 
Core) ss, 1% 2.) 


§ 153A-448. Mountain ridge protection. 


Counties may enact and enforce mountain ridge protection ordinances 
pursuant to Article 14 of Chapter 113A of the General Statutes, and in such 
enactment and enforcement shall comply with all applicable provisions of 
Article 14 unless the county has removed itself from the coverage of Article 14 
through the procedure provided by law. (1983, c. 676, s. 2.) 


§ 153A-449. Contracts with private entities. 


A county may contract with and appropriate money to any person, associa- 
tion, or corporation, in order to carry out any public purpose that the county is 
authorized by law to engage in. (1985, c. 271, s. 2.) 


§ 153A-450. Contracts for construction of satellite cam- 
puses of community colleges. 


(a) Boards of county commissioners may enter into contracts for the 
construction of satellite campuses of community colleges, to be located in their 
counties. 

(b) The board of county commissioners of the county in which a satellite 
campus of a community college is to be constructed shall submit the plans for 
the satellite facility's construction to the board of trustees of the community 
college that will be operating the facility for its approval prior to entering into 
any contract for the construction of the satellite facility. 

(c) A satellite facility may be used only as a satellite facility of the 
community college that operates it and for no other purpose except as approved 
by the board of trustees of the community college that has been assigned the 
county where the satellite facility is located as a service delivery area either by 
an act of the General Assembly or by the State Board of Community Colleges. 
(1985, c. 757, s. 148(b), (d), (e); 1987, c. 564, ss. 11, 12.) 
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Chapter 154. 


County Surveyor. 


§§ 154-1, 154-2: Repealed by Session Laws 1973, c. 822, s. 5. 


Cross References. — For present provi- 
sions as to county surveyors, see § 153A-441. 

Editor’s Note. — Session Laws 1973, c. 822, 
ss. 9 through 12, provided: 

“Sec. 9. No provision of this act is intended, 
nor may any be construed, to affect in any way 
a right or interest, public or private: 

(a) Now vested or accrued, in whole or in 
part, the validity of which might be sustained 
or preserved by reference to a provision of law 
repealed by this act; or 

(b) Derived from or which might be sus- 
tained or preserved in reliance upon, action 
(including the adoption of orders, resolutions, 
or ordinances) taken before the effective date of 
this act pursuant to or within the scope of a 
provision of law repealed by this act. 

“Sec. 10. No law repealed, expressly or by 


implication, before the effective date of this act 
and no law granting authority that has been 
exhausted before the effective date of this act is 
revived by: 

(a) The repeal in this act of any act repealing 
such a law; or 

(b) Any provision of this act that disclaims 
an intention to repeal or affect enumerated, 
designated, or described laws. 

“Sec. 11. No provision of this act is intended, 
nor may any be construed, to impair the obli- 
gation of any bond, note, or coupon outstanding 
on the effective date of this act. 

“Sec. 12. No action or proceeding of any 
nature (whether civil or criminal, judicial or 
administrative, or otherwise) pending at the 
effective date of this act is abated or otherwise 
affected by the adoption of this act.” 


§ 154-3: Repealed by Session Laws 1969, c. 1003, s. 8. 
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Chapter 155. 


County Treasurer. 
§§ 155-1 through 155-8: Repealed by Session Laws 1971, c. 780, s. 34. 
§ 155-9: Repealed by Session Laws 1953, c. 973, s. 3. 


§§ 155-10 through 155-14: Repealed by Session Laws 1971, c. 780, s. 
34. 


§ 155-15: Repealed by Session Laws 1953, c. 973, s. 3. 


§§ 155-16 through 155-18: Repealed by Session Laws 1971, c. 780. 
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Chapter 156. 


Drainage. 
SUBCHAPTER I. DRAINAGE BY Article 2. 
INDIVIDUAL OWNERS. JoHsdieien in C ei". 
urisdiction in County Commissioners. 
Article 1. rahe 
Jurisdiction in Clerk of Superior Court. 156-32. Petition filed; board appointed; refusal 
7 uit to serve misdemeanor. 

Part 1. Petition by Individual Owner. 156-33. Duty of board; refusal to comply with 
KR their requirements misdemeanor. 
156-1. Supplemental proceeding. 156-34. Report filed. 

156-2. Petition filed; commissioners appointed. 156-35. Owners to keep ditch open. 

156-3. Duty of commissioners. 156-36. Compensation of board. 

156-4. Report cod een easement ac- SUBCHAPTER II. DRAINAGE BY 
quired; exceptions. 

156-5. Width of right-of-way for repairs. hig BE, 

156-6. Right of owner to fence; entry for re- Article 3. 
pairs. has id 

156-7. Earth for construction of dam; removal Manner of Organization. 
of dam. 156-37. Petition filed in superior court. 

156-8. Earth from canal removed or leveled. 156-38. Commissioners appointed; report re- 

156-9. No drain opened within 30 feet. quired. 

156-10. Right to drain into canal. 156-39. Surveyor employed. 

156-11. Expense of repairs apportioned. 156-40. Confirmation of report. 

156-12. Notice of making repairs. 156-41. Proprietors become a corporation. 

156-13. Judgment against owner in default; 156-42. Organization; corporate name, officers 
hen. and powers. 

156-14. Subsequent owners bound. 156-43. Incorporation of canal already con- 

156-15. Amount of contribution for repair as- structed; commissioners; reports. 
certained. 

156-16. Petition by servient owner against Article 4. 
dominant owner. _ Rights and Liabilities in the 

156-17. Commissioners to examine lands and Corporation. 
make report. 

156-18. Cost of repairs enforced by judgment. 156-44. Shares of stock annexed to land. 

156-19. Obstructing canal or ditch dug under 156-45. Shareholders to pay assessments. 
agreement. 156-46. Payment of dues entitles to use of 

156-20. Right of dominant owner to repair. canal. 

156-21. Canal maintained for seven years pre- 156-47. Rights of infant owners protected. 
sumed a necessity; drainage as- 156-48. Compensation for damage to lands. 
sessments declared liens. 156-49. Dissolution of corporation. 

156-22. Supplemental assessments tomakeup 156-50. Laborer’s lien for work on canal. 
deficiency; vacancy appointments 156-51. Penalty for nonpayment of assess- 
of assessment jurors. ments. 

156-23. Easement of drainage surrendered. 156-52. Corporation authorized to issue bonds. 

156-24. Obstructing drain cut by consent. 156-53. Payment of bonds enforced. 

156-25. Protection of canals, ditches, and nat- 
eat ayvainin SUBCHAPTER III. DRAINAGE DISTRICTS. 

Part 2. Petition under Agreement for Article:6. 

Construction. Establishment of Districts. 

156-26. Procedure upon agreement. 156-54. Jurisdiction to establish districts. 

156-27. Recovery for benefits; payment ofdam- 156-55. Venue; special proceedings. 
ages. 156-56. Petition filed. 

156-28. Notice to landowners; assessments 156-57. Bond filed and summons issued. 
made by viewers. 156-58. Publication in case of unknown own- 

156-29. Report filed; appeal and jury trial. ers. 

156-30. Confirmation of report. 156-59. Board of viewers appointed by clerk. 

156-31. Payment in installments. 156-60. Attorney for petitioners. 
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156-61. Estimate of expense and manner of 
payment; advancement of funds 
and repayment from assessments. 

Examination of lands and preliminary 
report. 

First hearing of preliminary report. 

Notice of further hearing. 

Further hearing, and district estab- 
lished. 

Right of appeal. 

Condemnation of land. 

Complete survey ordered. 

Nature of the survey; conservation and 
replacement of fish and wildlife 
habitat; structures to control and 
store water. 

156-70. Assessment of damages. 

156-70.1. When title deemed acquired for pur- 
pose of easements or rights-of- 
way; notice to landowner; claim 
for compensation; appeal. 

Classification of lands and benefits. 

Extension of time for report. 

Final report filed; notice of hearing. 

Adjudication upon final report. 

Appeal from final hearing. 

Compensation of board of viewers. 

156-77. Account of expenses filed. 

156-78. Drainage record. 

156-78.1. Municipalities. 


Article 6. 


Drainage Commissioners. 


156-62. 


156-63. 
156-64. 
156-65. 


156-66. 
156-67. 
156-68. 
156-69. 


156-71. 
156-72. 
156-73. 
156-74. 
156-75. 
156-76. 


156-79. Appointment and organization under 
original act. 

156-80. Name of districts. 

156-81. Appointment and organization under 
amended act. 

156-81.1. Treasurer. 

156-82. Validation of election of members of 
drainage commission. 

156-82.1. Duties and powers of the board of 
drainage commissioners. 

156-82.2. Appointment of drainage commis- 
sioners. 

156-82.3. Validation of previous actions. 


Article 7. 
Construction of Improvement. 


156-83. 
156-84. 
156-85. 


Superintendent of construction. 

Letting contracts. 

Monthly estimates for work and pay- 
ments thereon; final payment. 

Failure of contractors; reletting. 

Right to enter upon lands; removal of 
timber. 

Drainage across public or private 
ways. 

Drainage across railroads; procedure. 

Notice to railroad. 


156-86. 
156-87. 


156-88. 


156-89. 
156-90. 


Sec. 

156-91. Manner of construction across rail- 
road. 

156-92. Control and repairs by drainage com- 
missioners. 

156-93. Construction of lateral drains. 


Article 7A. 


Maintenance. 


156-93.1. Maintenance assessments and con- 
tracts; engineering assistance, 
construction equipment, etc.; joint 
or consolidated maintenance oper- 


ations; water-retardant  struc- 
tures; borrowing in anticipation of 
revenue. 

Article 7B. 


Improvement, Renovation, Enlargement 
and Extension of Canals, Structures and 
Boundaries. 


156-93.2. Proceedings for improvement, reno- 
vation and extension of canals, 
structures and equipment. 

156-93.3. Extension of boundaries. 

156-93.4. Coordination of proceedings under 
§§ 156-93.2 and 156-93.3. 

156-93.5. Assessments and bonds for improve- 
ment, renovation, enlargement 
and extension. 

156-93.6. Rights-of-way and easements for ex- 
isting districts. 

156-93.7. Existing districts may act together to 
extend boundaries within water- 
shed. 


Article 8. 
Assessments and Bond Issue. 


156-94. Total cost for three years ascertained. 

156-95. Assessment and payment; notice of 
bond issue. 

156-96. Failure to pay deemed consent to bond 
issue. 

156-97. Bonds issued. 

156-97.1. Issuance of assessment anticipation 
notes. 

156-98. Form of bonds and notes; excess as- 
sessment. 

156-99. Application of funds; holder’s remedy. 

156-100. Sale of bonds. 

156-100.1. Sale of assessment anticipation 
notes. 

156-100.2. Payment of assessments which be- 
come liens after original bond is- 
sue. 

156-100.3. Sinking fund. 

156-101. Refunding bonds issued. 

156-102. Drainage bonds received as deposits. 

156-103. Assessment rolls prepared. 

156-104. Application of amendatory provisions 
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156-105. 
156-106. 
156-107. 
156-108. 
156-109. 


156-110. 
156-111. 


156-112. 


156-113. 
156-114, 


156-115. 


156-116. 
156-117. 


ART. 1. JURISDICTION IN CLERK 


of certain sections; amendment or 
reformation of proceedings. 

Assessment lien; collection; sale of 
land. 

Assessment not collectible out of 
other property of delinquent. 

Sheriff in good faith selling property 
for assessment not liable for irreg- 
ularity. 

Receipt books prepared. 

Receipt books where lands in two or 
more counties. 

Authority to collect arrears. 

Sheriff to make monthly settlements; 
penalty. 

Duty of treasurer to make payment; 
penalty. 

Fees for collection and disbursement. 

Conveyance of land; change in assess- 
ment roll; procedure. 

Warranty in deed runs to purchaser 
who pays assessment. 

Modification of assessments. 

Subdistricts formed. 


156-118 through 156-120. [Repealed.] 


156-121. 
156-122. 
156-123. 


156-124. 


Redress to dissatisfied landowners. 

Increase to extinguish debt. 

Proceedings as for original bond is- 
sue. 

No drainage assessments for original 
object may be levied on property 
when once paid in full. 


156-124.1. [Repealed.] 


Article 9. 


Adjustment of Delinquent Assessments. 


156-125. 


156-126. 
156-127. 


156-128. 


156-129. 


Adjustment by board of commission- 
ers authorized. 

Extension of adjusted installments. 

Special fund set up; distribution of 
collections. 

Approval of adjustments by Local 
Government Commission. 

Amount of assessments limited; reas- 
sessments regulated. 


§156-1 


Article 10. 
Reports of Officers. 


Sec. 

156-130. Drainage commissioners to make 
statements. 

Annual report. 

Penalty for failure. 

Auditor appointed; duties; compensa- 
tion. 


Duties of the auditor. 


Article 11. 


General Provisions. 


156-131. 
156-132. 
156-133. 


156-134. 


156-135. Construction of drainage law. 
156-135.1. Investment of surplus funds. 
156-136. Removal of officers. 

156-137. Local drainage laws not affected. 

156-138. Punishment for violating law as to 
drainage districts. 

156-138.1. Acquisition and _ disposition of 
lands; lease to or from federal or 
State government or agency 
thereof. 

156-138.2. Meaning of “majority of resident 
landowners” and “owners of three 
fifths of land area.” 

156-138.3. Notice. 

156-138.4. Procedures to be followed in connec- 
tion with drainage projects that 
involve channelization. 


SUBCHAPTER IV. DRAINAGE BY 
COUNTIES. 


Article 12. 
Protection of Public Health. 


156-139. Cleaning and draining of streams, 
etc., under supervision of govern- 
mental agencies. 

156-140. Tax levy. 

156-141. Article applicable to certain counties 
only. 


~SUBCHAPTER I. DRAINAGE BY INDIVIDUAL OWNERS. 
ARTICLE 1. 


Jurisdiction in Clerk of Superior Court. 


Part 1. Petition by Individual Owner. 


§ 156-1. Supplemental proceeding. 


The proceedings initiated under this Chapter may be, to the extent practi- 
cable, supplemented by the procedures of Chapter 40A. (Code, s. 1324; Rev., s. 


4028; C.S., s. 5260; 1981, c..919, s. 23.) 
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Local Modification. — Alexander, Little 
River Drainage District: Pub. Loc. 1927, c. 484; 
Iredell: Pub. Loc. 1937, c. 591; Pasquotank: 
Pub. Loc. 1923,¢é7181:7Rubs Gocn 192 7cn 264; 
Pub. Loc. 1929, c. 471; Robeson: Pub. Loc. 1927, 
c. 197; Rowan: Pub. Loc. 1937, cc. 591, 592; 
Tyrrell: Pub. Loc. 1927, c..336; city of Washing- 
ton: Pr. 1921, e. 149. 

Editor’s Note. — Session Laws 1981, c. 919, 


CASE 


As to the constitutionality of this Chap- 
ter, see Sanderlin v. Luken, 152 N.C. 738, 68 
S.E. 225 (1910); Forehand v. Taylor, 155 N.C. 
353; 71 S.E..4383, (1911), 

This Chapter comes within the police 
power of the State. Winslow v. Winslow, 95 N.C. 
24 (1886). See also, Porter v. Armstrong, 139 
N.C. 179, 51.S.E. 926, petition for rehearing 
dismissed, 137 N.C. 703, 51 S.E.2d 1036 (1905). 

Various Statutes Harmonized. — While 
the various statutes for the drainage of swamp- 
lands in eastern North Carolina have not the 
same provisions in all respects, they have been 
collected and are to be found in this Chapter, 
and should be construed to harmonize, and 
constitute, with such variations, a system of 
drainage laws for the State. Adams v. Joyner, 
147 N.C. 77, 60 S.E. 725 (1908); Sawyer Canal 
Co. v. Keys, 234 N.C. 360, 67 S.E.2d 259 (1951). 

Foundation of Right to Condemn. — The 
right of the State to condemn land for drains 
rests on the same foundation as its right in 
cases of public roads, mills, railroads, school- 
houses, etc. Norfleet v. Cromwell, 70 N.C. 634 
(1874). 

The right to drain through the banks of 
a natural watercourse is exactly similar in 
character to the right to construct dykes or 
levees to keep their excessive waters from over- 
flowing the adjacent lands, a right which has 
been recognized in the legislation of all coun- 
tries from the most ancient times. Sanderlin v. 
Luken, 152 N.C. 738, 68 S.E. 225 (1910). 

Flexible Procedure Provided. — The stat- 
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s. 23, effective January 1, 1982, rewrote this 
section, which formerly provided that the pro- 
ceeding under this Subchapter should be as 
prescribed in Article 2 of the Chapter Eminent 
Domain. 

Legal Periodicals. — For note on disposi- 
tion of diffused surface waters in North ‘Caro- 
lina, see 47 N.C.L. Rev. 205 (1968). 


NOTES 


utes authorizing the creation, maintenance and 
improvements of drainage districts provide 
flexible procedure which may be modified and 
molded by decrees from time to time to promote 
the beneficial objects sought by the creation of 
the district, subject to the restrictions that 
there should be no material change nor, any 
change that would impose additional costs 
upon landowners except to the extent of bene- 
fits to them. In re Lyon Swamp Drainage. & 
Levee Dist., 228 N.C. 248, 45 S.H.2d 130 (1947). 

The correct procedure to secure addi- 
tional authority for proper maintenance 
and improvements in a drainage district is by 
motion or petition in the original cause. In re 
Lyon Swamp Drainage & Levee Dist., 228 N.C. 
248, 45 S.E.2d 130 (1947). ; 

Power to Issue Bonds and Make Assess- 
ments Applicable Only to Section of Dis- 
trict Benefited. — Where proposed i improve- 
ments and repairs will primarily benefit lands 
embraced in one section of a drainage district 
and would be of no substantial benefit to land- 
owners in another section thereof, the drainage 
commissioners have power under statutory au- 
thority to issue bonds and make assessments 
applicable only to the section benefited. In re 
Lyon Swamp Drainage & Levee Dist., 228 N.C. 
248, 45 S.E.2d 130 (1947). 

Stated in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 

Cited in Chappell v. Winslow, 258 N.C. 617, 
129 S.E.2d 101 (1963); Taylor v. Askew, 17 N.C. 
App. 620, 195 S.E.2d 316 (1973). 


§ 156-2. Petition filed: commissioners appointed. 


Any person owning pocosin; swamp, or flatlands, or owning joelande subj ect 
to inundation, which cannot be conveniently drained or embanked so as to 
drain off or dam out the water from such lands, except by cutting a canal or 
ditch, or erecting a dam through or upon the lands of other persons, may by 
petition apply to the superior court of the county in which the lands sought to 
be drained or embanked or some part of such lands lie, setting forth the 
particular circumstances of the case, the situation of the land to be drained or 
embanked, to what outlet and through whose lands he desires to drain, or on 
what lands he would erect his dam, and who are the proprietors of such lands; 
whereupon a summons shall be served on each of the proprietors, and, on the 
hearing of the petition the court shall appoint three persons as commissioners, 
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who shall be duly sworn to do justice between the parties. (1795, c. 436, PR.; 
1852, c. 57, ss. 1, 2; R.C., c. 40, s. 1; Code, s. 1297; Rev., s. 3983; C.S., s. 5261.) 


CASE NOTES 


Clerk of the superior court has jurisdic- 
tion of a proceeding to obtain a right of 
drainage over the land of an adjoining land- 
owner and to assess damages, etc. Durden v. 
Simmons, 84 N.C. 555 (1881). 

This Chapter and the amendments 
thereto are the charts which should guide 
the commissioners, and their decisions, find- 
ings and report should conform thereto. Porter 
v. Armstrong, 139 N.C. 179, 51 S.E. 926, peti- 
tion for rehearing dismissed, 137 N.C. 703, 51 
S.E. 1036 (1905). 

This Chapter applies only to artificial 
outlets made over the land of another to 
reach a natural watercourse. Mizell  v. 
McGowan, 129 N.C. 93, 39 S.E. 729 (1901). 

Readjustment. — When the rights and du- 
ties of adjoining landowners as to drainage in a 
certain canal have been determined under this 
Chapter, and judgment entered, proceedings 
subsequently brought for the purpose of read- 
justment, owing to change of ownership and 
partition, etc., are in effect a motion in the 
cause, in which the judgment, unlike a final 
judgment, is not conclusive; and the cause can 
be brought forward from time to time, upon 
notice to the parties, and further decrees made 
to conform to the exigencies and changes which 
may arise. Staton v. Staton, 148 N.C. 490, 62 
S.E. 596 (1908); Sawyer Canal Co. v. Keys, 234 
N.C. 360, 67 S.E.2d 259 (1951). 

Joint Petition. — Two or more separate 
proprietors cannot sustain a joint petition for a 
ditch to drain their lands, without alleging that 
a common ditch would drain the lands of all the 
petitioners. Shaw v. Burfoot, 53 N.C. 344 
(1861). 

Landowner Must Be Made Party. — An 
order by the county commissioners (now supe- 
rior court) appointing appraisers to assess the 
value of the benefits and damages which would 
accrue to the owner of land on account of a 
certain canal sought to be cut through his land, 
upon the petition of other parties, filed under 
the provisions of this Chapter, is void, unless 
said landowner is made a party to the petition. 
Gamble v. McCrady, 75 N.C. 509 (1876). 

Where separate owners have derived 
their lands subject to a drainage system 
placed upon the entire tract by the original 
owner, each one using the system must bear the 
costs of maintenance and repair required by the 
portion of the system on his own premises. 
Lamb v. Lamb, 177 N.C. 150, 98 S.E. 307 
(1919). 

Water may not be diverted from its nat- 
ural course so as to damage another, but it 


may be increased and accelerated. Hocutt 
v. Wilmington & W.R.R., 124 N.C. 214, 32 S.E. 
681 (1899); Mizell v. McGowan, 125 N:C. 439, 
34 S.E. 538 (1899); Lassiter v. Norfolk & C.R.R.., 
126 N.C. 509, 36 S.E. 48 (1900); Mizell v. 
McGowan, 129 N.C. 93, 39 S.E. 729 (1901); 
Barcliff v. Norfolk S.R.R., 168 N.C. 268, 84 S.E. 
290 (1915). 

The owners of swamps, whose waters natu- 
rally flow into natural watercourses, may make 
such canals as are necessary to drain them of 
the water naturally flowing therein, although 
in doing so the flow of water in the natural 
watercourse is increased and accelerated so 
that the water is discharged on the land of an 
abutting owner. Mizell v. McGowan, 120 N.C. 
134, 26 S.E. 783 (1897). 

Liability for Damages from Diversion. — 
Where a person diverts water from a stream by 
cutting a channel from it, and at a point lower 
down the stream turns it back into the old 
channel, and by its own momentum it is carried 
on to the lands of an adjoining owner, he is 
liable for damages. Briscoe v. Young, 131 N.C, 
386, 42 S.E. 893 (1902). 

One is liable for damages caused to the lands 
of another by his diverting the natural flow of 
surface water thereto. Roberts v. Baldwin, 151 
N.C. 407, 66 S.E. 346 (1909). 

Surface waters should be drained so as to be 
carried off in the due course of nature. The 
upper proprietor is liable in damages to the 
land of the lower proprietor caused by water 
diverted by his ditches and not carried to a 
natural waterway. Briscoe v. Parker, 145 N.C. 
14, 58 S.E. 443 (1907). 

Landowner’s Remedies. — When the 
lands of the lower proprietor are damaged by 
the improper drainage of the upper proprietor, 
he may elect to bring an action for damages or 
proceed under this and the following sections. 
Briscoe v. Parker, 145 N.C. 14, 58 S.E. 443 
(1907). 

Artificial Waterway Constructed for 
Temporary Purposes. — When an upper pro- 
prietor of lands constructs and maintains for 
his own use and advantage an artificial water- 
way or structure affecting the flow of water, 
without invading the rights of the lower propri- 
etor, for a temporary purpose or a specific 
purpose which he may at any time abandon, 
the upper proprietor comes under no obligation 
to maintain the structure, though the inciden- 
tal effect has been to confer a benefit on the 
lower tenant. Lake Drummond Canal & Water 
Co. v. Burnham, 147.N.C. 41, 60 S.E. 650 
(1908). 
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Setting Aside Former Judgment. — If a 
former judgment in a similar proceeding has 
not been pleaded in an action for drainage of 
lands, as an estoppel or res adjudicata, before 
final judgment, the party relying thereon must 
move the court within one year to set the 
judgment aside for excusable mistake or inad- 
vertence. Adams v. Joyner, 147 N.C. 77, 60 S.E. 
725 (1908). 

As to jury questions, see Heirs at Law of 
Collins v. Heirs at Law of Haughton, 26 N.C. 
420 (1844). 

Appeal. — An order in a drainage proceed- 


CH. 156. DRAINAGE 


§156-4 


ing directing matters proper for the determina- 
tion of the commissioners to be referred to a 
jury is appealable. Porter v. Armstrong, 134 
N.C. 447, 46 S.E. 997 (1904). 

Formerly the law required the appoint- 
ment of disinterested freeholders as com- 
missioners in a proceeding to obtain a right of 
drainage over the lands of an adjoining land- 
owner. Durden v. Simmons, 84 N.C. 555 (1881). 

Quoted in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). : 

Cited in In re Atkinson-Clark Canal Co., 23 
N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-3. Duty of commissioners. 


The commissioners, or a majority of them, on a day of which each proprietor 
of land aforesaid is to be notified at least five days, shall meet on the premises 
and view the lands to be drained or embanked, and the lands through or on 
which the drain is to pass or the embankment to be erected, and shall 
determine and report whether the lands of the petitioner can be conveniently 
drained or embanked except through or on the lands of the defendants or some 
of them; and if they are of opinion that the same cannot be conveniently done 
except through or on such lands, they shall decide and determine the route of 
the canal, ditch, or embankment, the width thereof, and the depth or height, as 
the case may be, and the manner in which the same shall be cut or thrown up, 
considering all the circumstances of the case, and providing as far as possible 
for the effectual drainage or embankment of the water from the petitioner’s 
land, and also securing the defendant’s lands from inundation, and every other 
injury to which the same may be probably subjected by such canal, ditch, or 
embankment; and they shall assess, for each of the defendants, such damage 
as in their judgment will fully indemnify him for the use of his land in the mode 
proposed; but in assessing such damages, benefits shall be deducted. (1795, c. 
436, a 1852, c. 57, ss. 1, 2; R.C., c. 40, s. 2; Code, s. 1298; Rev., s. 3984; C.S.., 
s. 5262. 


CASE NOTES 


Effect of § 156-16. — Section 156-16, con- 
cerning the drainage of lowlands, does not 
expressly repeal this section, but leaves in 
operation such of its provisions as are not 
repugnant to such section. Worthington v. Cow- 
ard, 114 N.C. 289, 19 S.E. 154 (1894). 


Stated in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 

Cited in Porter v. Armstrong, 134 N.C. 447, 
46 S.E. 997 (1904); In re Atkinson-Clark Canal 
Co., 231 N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-4. Report and confirmation; easement acquired; ex- 
ceptions. 


The commissioners shall report in writing, under their hands, the whole 
matter to the court, which shall confirm the same, unless good cause be shown 
to the contrary; and on payment of the damages and cost of the proceedings the 
court shall order and decree that the petitioner may cut the canal or ditch, or 
raise the embankment in the manner reported and determined by the 
commissioners; and thereupon the petitioner shall be seized in fee simple of 
the easement aforesaid: Provided, that, without the consent of the proprietor, 
such canal, ditch, or embankment shall not be cut or raised through or on his 
yard or curtilage, nor be allowed when the same shall injure any mill, by 
cutting off or stopping the water flowing thereto; nor shall such dam be allowed 
so as to create a nuisance by stagnant water, or cut off the flow of useful springs 
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or necessary streams of water, or stop any ditches of such proprietor when 
there is no freshet. (1795, c. 436, s. 2, P.R.; 1835, c. 7; 1802, Coo, SS oo oe 
c. 40, s. 3; Code, s. 1299; Rev., s. 3985; C.S., s. 5263.) 


CASE NOTES 


Conclusive Effect of Commissioners’ Re- 
port. — The report of commissioners appointed 
to condemn lands and assess damages for the 
purpose of drainage is, like the verdict of a jury, 
conclusive of the facts therein ascertained, un- 
til set aside. Norfolk S.R.R. v. Ely, 101 N.C. 8, 7 
S.E. 476 (1888). 

Power of Judge to Set Aside Report. — 
On appeal from the judgment of the clerk upon 
the report of commissioners appointed to lay off 
a ditch for drainage of lowlands, the judge could 
set aside the report either for cause or in his 
discretion, if in his opinion the ends of justice 
could be subserved by that course. Worthington 
v. Coward, 114 N.C. 289, 19 S.E. 154 (1894). 

Setting Aside of Commissioners’ Report 
Not Reversed on Appeal. — Where judge set 
aside commissioners’ report because it did not 
comply with the statute, and further found as a 
fact in his order that two of the commissioners 
had been guilty of gross indiscretion, the Su- 
preme Court would not reverse his order, 
whether the report conformed to the statute or 
not. Porter v. Armstrong, 139 N.C. 179, 51 S.E. 
926, petition for rehearing denied, 137 N.C. 


703, 51 S.E. 1036 (1905). 

Jury to Settle Issues of Fact. — Upon an 
application to condemn lands for the purpose of 
drainage, the issue of fact raised by the plead- 
ings should be framed and settled by a jury, and 
cannot be raised or considered upon exceptions 
to the report of the commissioners appointed to 
assess damages. Norfolk S.R.R. v. Ely, 101 N.C. 
8, 7S.E. 476 (1888). 

Acquisition of Title in Lands Con- 
demned. — Where, upon the petition of one or 
more parties, under this section, leave was 
granted by the county court to cut a canal 
across the land of another for the purposes of 
drainage, the petitioners and their assignees, 
upon the report of the jury provided for in the 
statute being confirmed, acquired not merely 
an easement, but title in fee to the land con- 
demned. Norfleet v. Cromwell, 70 N.C. 634 
(1874). 

Quoted in In re Atkinson-Clark Canal Co., 
231 N.C. 131, 56 S.E.2d 442 (1949). 

Stated in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-5. Width of right-of-way for repairs. 


The commissioners, when they may deem it necessary, shall designate the 
width of the land to be left on each side of the canal, ditch, or dam, to be used 
for the protection and reparation thereof, which land shall be altogether under 
the control and dominion of the owner of the canal, ditch, or dam, except as 
aforesaid: Provided, that in no case shall a greater width of land on both sides, 
inclusive of a dam, be taken than five times the base of such dam. (R.C., c. 40, 
s. 6; Code, s. 13802; Rev., s. 3985a; C.S., s. 5264.) 


CASE NOTES 


tection and reparation of the ditches was un- 
necessary, it was proper for the court to remand 
the cause, with directions to constitute another 
commission. Winslow v. Winslow, 95 N.C. 24 
(1886). 


Remand When Unnecessary Amount of 
Land Condemned. — Where, upon appeal 
from the report of the commissioners, the jury 
found that the amount of land condemned by 
the commissioners for the purpose of the pro- 


§ 156-6. Right of owner to fence; entry for repairs. 


Any proprietor, through or on whose land such canal or ditch may be cut or 
embankment raised, may put a fence or make paths across the same, provided 
the usefulness thereof be not impaired; and the owner of the canal, ditch, or 
dam, his heirs and assigns, shall at all times have free access to the same for 
the purpose of making and repairing them; doing thereby no unnecessary 
damage to the lands of the proprietors. (1795, c. 436, s. 2, PR.; 1835, c. 7; 1852, 
c. 57, ss. 1, 2; R.C., c. 40, s. 4; Code, s. 1300; Rev., s. 3986; C.S., s. 5265.) 
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§ 156-7. Earth for construction of dam; removal of dam. 


The earth necessary for the erection of a dam may be taken from either side 
of it, or wherever else the commissioners may designate and allow. And such 
dam may be removed by the proprietor of the land, his heirs or assigns, to any 
other part of his lands, and he may adjoin any dam of his own thereto, if 
allowed by the court on a petition and such proceedings therein as are provided 
in this Chapter, as far as the same may apply to his case: Provided always, that 
the usefulness of the dam will not be thereby impaired or endangered. (R.C., c. 
40, s. 5; Code, s. 1301; Rev., s. 3987; C.S., s. 5266.) 


§ 156-8. Earth from canal removed or leveled. 


The earth excavated from the canal or ditch shall be removed away or 
leveled as nearly as may be with the surface of the adjacent land, unless the 
commissioners shall otherwise specially allow. (R.C., c. 40, s. 7; Code, s. 1303; 
Rev., s. 3988; C.S., s. 5267.) 


§ 156-9. No drain opened within 30 feet. 


The proprietor of any swamp or flatlands through which a canal or ditch 
passes shall not have a right to open or cut any drain within 30 feet thereof but 
by the consent of the owner. Such proprietor, however, and other persons may 
cut into such canal or ditch in the manner hereinafter provided. (R.C., c. 40, s. 
8; Code, s. 13804; Rev., s. 3989; C.S., s. 5268.) 


§ 156-10. Right to drain into canal. 


Any person desirous of draining into the canal or ditch of another person as 
an outlet may do so in the manner hereinbefore provided, and in addition to the 
persons directed to be made parties, all others shall be parties through whose 
lands, canals, or ditches the water to be drained may pass till it shall have 
reached the furthest artificial outlet. And the privilege of cutting into such 
canal or ditch may be granted under the same rules and upon the same 
conditions and restrictions as are provided in respect to cutting the first canal 
or ditch: Provided, that no canal or ditch shall be allowed to be cut into another 
if thereby the safety or utility of the latter shall be impaired or endangered: 
Provided, further, that if such impairing and danger can be avoided by 
imposing on the petitioner duties or labor in the enlarging or deepening of such 
canal or ditch, or otherwise, the same may be done; but no absolute decree for 
cutting such second canal or ditch shall pass till the duties or work so imposed 
shall be performed and the effect thereof is seen, so as to enable the 
commissioners to determine the matter whether such second canal or ditch 
ought to be allowed or not: Provided, that any party to the proceeding may 
appeal from the judgment of the court rendered under this section to the 
superior court of the county, where a trial and determination of all issues 
raised in the pleadings shall be had as in other cases before a judge and jury. 
ae Cc oH : 9; Code, s. 1805; 1887, c. 222; Rev., s. 3990; C.S., s. 5269; 1973, 
G =s5.-94. 


CASE NOTES 


In a proceeding by plaintiff drainage 
corporation to levy assessments against the 
lands of respondents for the proportionate part 
of the expense for making necessary improve- 
ments, upon allegations that such lands 


drained into the corporation’s canals and would 
be greatly benefited by the improvements, 
where it appeared that respondents’ predeces- 
sor in title cut a large canal through his lands 
draining into the lands of the corporation, it 
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would be presumed that respondents’ predeces- Stated in Sawyer Canal Co. v. Keys, 234 
sor in title acquired the right to cut into the N.C. 360, 67 S.E.2d 259 (1951). 

canal of plaintiff pursuant to the provisions of Cited in Brooks v. Tucker, 61 N.C. 309 
this section, and the petition would be consid- (1867); In re Atkinson-Clark Canal Co., 231 
ered as a motion in that cause for the proper N.C. 131, 56 S.E.2d 442 (1949). 

adjudication of the rights of the parties. Sawyer 

Canal Co. v. Keys, 232 N.C. 664, 62 S.E.2d 67 

(1950). 


§ 156-11. Expense of repairs apportioned. 


Besides the damages which the commissioners may assess against the 
petitioner for the privilege of cutting into such canal or ditch, they shall assess 
and apportion the labor which the petitioner and defendants shall severally 
contribute towards repairing the canal or ditch into or through which the 
petitioner drains the water from his lands, and report the same to court; which, 
when confirmed, shall stand as a judgment of the court against each of the 
parties, his executors and administrators, heirs and assigns. (R.C., c. 40, s. 10; 
Code, s. 1306; Rev., s. 3991; C.S., s. 5270.) 


CASE NOTES 


Report Failing to Assess and Apportion defective. Brooks v. Tucker, 61 N.C. 309 (1867). 
Labor Fatally Defective. — A commissioners’ Applied in Worthington v. Coward, 114 N.C. 
report under this section which fails to assess 289, 19 S.E. 154 (1894). 
and apportion that part of the labor which is to Quoted in Sawyer Canal Co. v. Keys, 232 
be contributed by the defendants is fatally N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-12. Notice of making repairs. 


Whenever the canals or ditches for the reparation of which more than one 
person shall be bound under the provisions of G.S. 156-11 shall need to be 
repaired, any of the persons so bound may notify the others thereof, and of the 
time he proposes to repair the same; and thereupon each of the persons shall 
jointly work on the same and contribute his proportion of labor till the same be 
repaired or the work cease by consent. (R.C., c. 40, s. 11; Code, s. 1807; Rev., s. 
3992; C.S., s. 5271.) 


CASE NOTES 


Stated in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-13. Judgment against owner in default; lien. 


In case the person so notified shall make default, any of the others may 
perform his share of labor and recover against him the value thereof, on a 
notice to be issued for such default, in which shall be stated on oath made 
before the clerk the value of such labor, and unless good cause to the contrary 
be shown on the return of the notice, the court shall render judgment for the 
same with interest and costs; which judgment shall be a lien upon the lands 
from the date of the performance of the work. (R.C., c. 40, s. 12; Code, s. 1308; 
1899, c. 396; Rev., s..3993; C.S., s: 5272.) 


CASE NOTES 


Right of Landowner to Notice and Hear- adjudged against a landowner as a lien on his 
ing. — Before any specific amount may be _ land, he is entitled to be heard, after notice, as 
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to whether the assessment made by the com- 
missioners was unjust or oppressive. Adams v. 
Joyner, 147 N.C. 77, 60 S.E. 725 (1908). 
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N.C. 664, 62 S.E.2d 67 (1950). 
Cited in Craft & Bergeson v. John L. Roper 
Lumber Co., 181 N.C. 29, 106 S.E. 138 (1921). 


Quoted in Sawyer Canal Co. v. Keys, 232 


§ 156-14. Subsequent owners bound. 


All persons to whom may descend, or who may otherwise own or occupy 
lands drained by any canal or ditch, for the privilege of cutting which any labor 
for repairing is assessed, shall contribute the same, and shall be bound 
therefor to all intents and purposes, and in the same manner and by the same 
judgment as the original party himself would be if he occupied the land. (R.C., 
c. 40, s. 13; Code, s. 13809; Rev., s. 3994; C.S., s. 5273.) 


CASE NOTES 


Applied in Norfleet v. Cromwell, 70 N.C. 634 
(1874); Craft & Bergeson v. John L. Roper 
Lumber Co., 181 N.C. 29, 106 S.E. 138 (1921). 


Quoted in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-15. Amount of contribution for repair ascertained. 


Whenever there shall be a dam, canal, or ditch, in the repairing and keeping 
up of which two or more persons shall be interested and receive actual benefit 
therefrom, and the duties and proportion of labor which each one ought to do 
and perform therefor shall not be fixed by agreement or by the mode already 
in this Subchapter provided for assessing and apportioning such labor, any of 
the parties may have the same assessed and apportioned by applying to a 
magistrate, who shall give all parties at least three days’ notice, and shall 
summon two disinterested freeholders who, together with the magistrate, 
shall meet on the premises and assess the damages sustained by the applicant, 
whereupon the magistrate shall enter judgment in favor of the applicant for 
damages or for work done on such ditch or lands. (R.C., c. 40, s. 14; Code, s. 
1310: Boge, 10T nevis S. a9go: Oro (Si 0214,,1914.C,.1 00S, dos! 


CASE NOTES 


Constitutionality. — This section is consti- 
tutional and valid. Forehand v. Taylor, 155 N.C. 
353, 71 S.E. 433 (1911). 

A proceeding under this section is in 
effect a motion in the cause which can be 
brought forward from time to time, upon notice 
to all the parties to be affected, for orders in the 
cause, to promote the objects of the proceeding, 
the whole matter remaining in the control of 
the court. Staton v. Staton, 148 N.C. 490, 62 
S.E. 596 (1908); Sawyer Canal Co. v. Keys, 234 
N.C. 360, 67 S.E.2d 259 (1951). 

Procedure for Enlarging or Deepening 
Canal. — The method by which the user of a 
canal by prescriptive right may enlarge or 
deepen it with an apportionment of the costs is 
provided by this section. Armstrong v. Spruill, 
182 N.C. 1, 108 S.E. 300 (1921). 

Liability for Damages. — Where the users 
of a canal by prescriptive right enlarge the 
same, and thereby place water upon the lower 


proprietor to his damage, they are liable there- 
for, and upon conflicting evidence, the issue 
should be submitted to the jury. Armstrong v. 
Spruill, 182 N.C. 1, 108 S.E. 300 (1921). 

Action Dismissed for Noncompliance 
with Statute Not Bar to Second Action. — 
When damages were sought in an action before 
a justice of the peace (now magistrate) relating 
to drainage districts, etc., and the action was 
dismissed because there had been no contract 
or agreement between the parties and the re- 
quirements of the statute had not been met, the 
plaintiff was not thereby barred from proceed- 
ing to have the damages assessed and from 
bringing another action therefor, as the former 
judgment did not bar the second one. Forehand 
v. Taylor, 155 N.C. 353, 71 S.E. 433 (1911). 

Applied in Porter v. Durham, 98 N.C. 320, 3 
S.E. 832 (1887). 

Cited in Craft & Bergeson v. John L. Roper 
Lumber Co., 181 N.C. 29, 106 S.E. 138 (1921). 
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§ 156-16. Petition by servient owner against dominant 
owner. 


Any person owning lands lying upon any creek, swamp, or other stream not 
navigable, which are subject to inundation and which cannot be conveniently 
drained or embanked on account of the volume of water flowing over the same 
from lands lying above, and by draining the same the lands above will be 
benefited and better drained, such person may by petition apply to the superior 
court of the county in which the lands sought to be drained or embanked, or 
some part of such lands, lie, setting forth the particular circumstances of the 
case, the valuation of the lands to be drained or embanked, and what other 
lands above would be benefited, and who are the proprietors of such lands; 
whereupon a summons shall be served upon each of the proprietors, who are 
not petitioners, requiring them to appear before the court at a time to be 
named in the summons, which shall not be less than 10 days from the service 
thereof, and upon such day the petition shall be heard and the court shall 
appoint three persons as commissioners, who shall, before entering upon the 
discharge of their duties, be sworn to do justice between the parties. (1889, c. 
2090; Rev., s. 4016; C.S., s. 5275.) 


Local Modification. — Lenoir: 1891, c. 73; 
Rev., s. 4016. 


CASE NOTES 


Effect on § 156-3. — This section does not 
repeal § 156-3, but leaves in operation such of 
its provisions as are not repugnant to it. 
Worthington v. Coward, 114 N.C. 289, 19 S.E. 
154 (1894). 

For case holding that the procedure un- 
der this and the following sections is anal- 
ogous to the general drainage law, that the 
proceedings are regarded as being kept alive for 
further orders without being retained on the 
docket, and that in the case at issue the original 


motion to vacate and the assessment was prop- 
erly set aside on the facts found, see Spence v. 
Granger, 204 N.C. 247, 167 S.E. 805 (1933). 

Judgment Not Set Aside. — In an action 
brought for the drainage of lands under this 
and the following sections, the judgment upon 
motion thereafter would not be set aside merely 
upon the ground that a similar proceeding had 
been prosecuted to judgment between several 
of the parties. Adams v. Joyner, 147 N.C. 77, 60 
S.E. 725 (1908). 


assessment did not constitute a bar to the 


§ 156-17. Commissioners to examine lands and make re- 
port. 


The commissioners, or a majority of them, on a day of which each proprietor 
is to be notified at least five days, shall meet on the premises and view the land 
to be drained and the lands affected thereby, and shall determine and report 
whether the lands of the petitioner or petitioners ought to be drained 
exclusively by him or them, and if they are of the opinion that the same ought 
not to be drained exclusively at the expense of the petitioner or petitioners, 
they shall decide and determine the route of the canal, ditch, or embankment, 
the width thereof, and the depth and height, as the case may be, and the 
manner in which the same shall be cut or thrown up, considering all the 
circumstances of the case, and providing as far as possible for the effectual 
drainage of the petitioner’s land, and the protection and benefit of the 
defendant’s lands; and they shall apportion the labor to be done or assess the 
amount to be paid by each of the owners of the lands affected by such canal, 
ditch, or embankment, towards the construction and keeping the same in 
repair, and report the same to the court, which, when confirmed, shall stand as 


1063 


§156-18 


CH. 156. DRAINAGE 


§156-20 


a judgment of the court against each of the parties, his executors, administra- 
tors, heirs and assigns. (1889, c. 253, s. 2; Rev., s. 4017; C.S., s. 5276.) 


Local Modification. — Beaufort, Lenoir: 
1891, c. 73, s. 2; Rev., s. 4017; Pub. Loc. 1911, c. 
545. 


CASE NOTES 


Cost of Work Not Required to Be Set Out 
in Report. — The cost of the work to be done in 
the drainage of lands is not required under this 
section, and cannot, for its uncertainty of 


sioners appointed. It is a compliance with the 
statutes when the portion of the work to be 
done by the landowners is set out. Adams v. 
Joyner, 147 N.C. 77, 60.S.E. 725 (1908). 


amount, be set out in the report of the commis- 


§ 156-18. Cost of repairs enforced by judgment. 


Whenever any such ditch, canal, or embankment shall need repairs or 
cleaning out, and any of the parties interested therein refuse to perform the 
labor apportioned to them, or refuse to contribute the amount assessed against 
them, the same shall be enforced in the manner hereinbefore provided for the 
joint repair of canals and ditches. (1889, c. 253, s. 3; Rev., s. 4018; C.S., s. 5277.) 


§ 156-19. Obstructing canal or ditch dug under agree- 
ment. 


Where two or more persons have dug a canal or ditch along any natural 
drain or waterway under parol agreement, or otherwise, wherein all the 
parties shall have contributed to the digging thereof, if any servient or lower 
owner shall fill up or obstruct said canal or ditch without the consent of the 
higher owners and without providing other drainage for the higher lands, he 
shall be guilty of a Class 3 misdemeanor. (1899, c. 255; Rev., s. 3375; C.S., s. 
9278; 1993, c. 5389, s.. 1070; 1994, Ex. Sess., e, 24,'s. 14(c).) 


CASE NOTES 


This section applies only where all the 
parties contributed under a valid agree- 
ment to the lawful digging of a ditch or canal. 


Porter v. Armstrong, 129 N.C. 101, 39 S.E. 799 
(1901). 


§ 156-20. Right of dominant owner to repair. 


In the absence of any agreement for maintaining the efficiency of such ditch 
or canal, or should the servient owner neglect or refuse to clean out or aid in 
cleaning out the same through his lands, it shall be lawful for the dominant or 
higher owner, after giving three days’ notice to the servient owner, to enter 
along such canal and not more than 12 feet therefrom and clean out or remove 
obstructions or accumulated debris therefrom at his own personal expense or 
without cost to the servient owner. (1899, c. 255, s. 2; Rev., s. 4025; C.S., s. 
SyAhs)) 


CASE NOTES 


Where a person enlarges a canal on the 
lands of another, under a void proceeding, 
he is a trespasser, and cannot claim credit for 
money spent thereon. Porter v. Armstrong, 129 


N.C. 101, 39 S.E. 799 (1901). 
Cited in Elder v. Barnes, 219 N.C. 411, 14 
S.E.2d 249 (1941). 
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§ 156-21. Canal maintained for seven years presumed a 
necessity; drainage assessments declared 
liens. 


After a canal has been dug along any natural depression or waterway and 
maintained for seven years, it shall be prima facie evidence of its necessity, and 
upon application to the clerk of the superior court of any landowner who is 
interested in maintaining the same, it shall be the duty of the clerk of the 
superior court to appoint and cause to be summoned three disinterested and 
discreet freeholders, who, after being duly sworn, shall go upon the lands 
drained or intended to be drained by such canal, and after carefully examining 
the same and hearing such testimony as may be introduced touching the 
question of cost of canal, the amount paid, and the advantages and disadvan- 
tages to be shared by each of the parties to the action, shall make their report 
in writing to the clerk of the superior court stating the facts and apportioning 
the cost of maintaining such canal among the parties to the action, and the cost 
of the action shall be divided in the same ratio; and their report when approved 
shall be properly registered by the clerk and the said report or reports shall, 
when filed in the office of the clerk of the superior court, be a lien upon each 
tract of land embraced in said report or reports to the extent of the propor- 
tionate part of the costs stipulated in said report or reports as a charge against 
same, and shall have the effect and force of a judgment thereon, and such 
judgments shall be subject to execution and collection as in cases of other 
yudgments, (1899, .c. 255, s: 3; Rev., s. 4026; 1917, c..248, s. 1; C.S., s. 5280; 
Toawer2e, 3. 1.) 


CASE NOTES 


Section to Be Construed to Carry Out Its 
Purposes. — The provisions of this section are 
necessary for the cultivation and improvements 
of lowlands required to be drained, and should 
be construed to carry into effect its beneficent 
purposes, when practicable. Ange & Forest v. 
Atlantic C.L.R.R., 159 N.C. 547, 75 S.E. 796 
(1912). 

In Connection with Other Sections of 
this Chapter. — This section should be con- 
strued in connection with the other sections of 
the Chapter relating to the drainage of low- 
lands. Ange & Forest v. Atlantic C.L.R.R., 159 
N.C. 547, 75 S.E. 796 (1912). 

“Ditch” and “Canal” Used Interchange- 
ably. — In the Chapter relating to the drainage 
of lowlands, the terms “ditch” and “canal” are 
used indiscriminately to designate an artificial 
drain. Ange & Forest v. Atlantic C.L.R.R., 159 
N.C. 547, 75 S.E. 796.(1912). 

_Artificial Drain as “Canal.” — An artificial 
drain in some places from 3 to 5 feet wide and 
from 2 to 5 feet deep, made for the purpose of 
cultivating and improving lowlands by draining 
them, is a “canal” within the meaning of this 


section. Ange & Forest v. Atlantic C.L.R.R., 159 
N.G; 54775. S:E: 796:(1912), 

Contribution to Original Construction 
Not Prerequisite to Liability for Mainte- 
nance. — It is not necessary that the owner of 
lands lying along a drainage canal, within the 
meaning of this section, shall have contributed 
to its original construction to make him liable 
to assessments for its maintenance under the 
provisions of the statute. Ange & Forest v. 
Atlantic C.L.R.R., 159 N.C. 547, 75 S.E. 796 
(1912). 

Liability of Railroad for Maintenance of 
Canal. — While a railroad company may not be 
the absolute owner of lands in fee, it has the 
proprietorship and control of those constituting 
its rights-of-way; and when such lands are 
benefited by a canal which comes within the 
meaning of this section, the provision of the 
statute relative to the maintenance of the canal 
applies. Ange & Forest v. Atlantic C.L.R.R., 159 
NU. 04/7, (0.9.1.°/96 (1912). 

Applied in Craft & Bergeson v. John L. 
Roper Lumber Co., 181 N.C. 29, 106 S.E. 138 
(1921). 
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§ 156-22. Supplemental assessments to make up defi- 
ciency; vacancy appointments of assessment 
jurors. 


The freeholders, commissioners or jurors, appointed in any application or 
proceeding filed or instituted under G.S. 156-21 or any other section of Article 
1 of this Chapter, are authorized and empowered during the establishment of 
and providing for the construction, maintenance and payment therefor, of such 
ditch, canal or drain, to make other and further assessments for the costs of 
establishment, construction and expense, when it shall be determined by the 
clerk of the court that the provisions in the former report for the payment 
thereof are insufficient, and that such supplementary reports shall be made on 
the same basis of an equitable and just proportion, as made in the former 
report, which report or reports shall be filed with the clerk of the superior court 
and have the same force and effect as the former or original report. 

In case of death, resignation, removal or for any other cause there becomes 
a vacancy as to the freeholders, commissioners or jurors, appointed to carry out 
the provisions of the sections contained in this Chapter, the clerk of the 
superior court is authorized to fill such vacancy by the appointment of some 
disinterested freeholder in the county, and the said person so appointed to fill 
such vacancy shall qualify before the clerk of the superior court before entering 
upon his duties. (1931, c. 227, s. 2.) 


Local Modification. — Duplin: 1931, c. 227, 
pelt 


CASE NOTES 


Right of Interested Parties to Notice and _penses in the construction of the drainage 
Hearing. — Where drainage assessments are ditch, the parties whose lands are assessed are 
levied against lands under this and related entitled to notice and an opportunity to be 
sections, either original assessments or addi- heard. Spence v. Granger, 207 N.C. 19, 175 S.E. 
tional assessments to cover unforeseen ex- 824 (1934), 


§ 156-23. Easement of drainage surrendered. 


If any persons, or those claiming through or under them, who have cut any 
ditch or canal into which any other person has been permitted to drain land 
under any proceeding authorized in this Subchapter, shall desire to surrender 
their easement or right in such ditch or canal and be discharged from any 
judgment rendered and existing under such proceedings, such persons may on 
motion have such proceeding reinstated for hearing and file a petition therein 
setting forth such fact or any other grounds for relief thereunder, and upon 
proof satisfactory to the court that such petitioners have cut another ditch or 
canal which drains their lands formerly drained by the first ditch or canal, and 
have abandoned the use of it for any purpose of drainage, the court shall 
adjudge the easement or right of the petitioners surrendered and determined, 
and from that time the petitioners and their land shall forever be discharged 
and released from the judgment heretofore rendered in such former proceed- 
ings: Provided, however, that all parties then having an easement or right in 
such ditch or canal shall be served with notice of such petition 20 days before 
the hearing thereof. (1887, c. 222, s. 3; Rev., s. 4027; C.S., s. 5281.) 


§ 156-24. Obstructing drain cut by consent. 


If any person shall stop or in any way obstruct the passage of the water in 
any ditch or canal having been cut through lands of any person by consent of 
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the owner of said land, before giving the interested parties a reasonable time 
to comply with the mode of proceedings provided for the drainage of lowlands, 
he shall be guilty of a Class 3 misdemeanor. (1891, c. 434; Rev., s. 3376; C.S., 
s. 5282; 1993, c. 539, s. 1071; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 156-25. Protection of canals, ditches, and natural drains. 


If any person shall fell any tree in any ditch, canal, or natural drainway of 
any farm, unless he shall remove the same and put such ditch, canal, or 
natural drainway in as good condition as it was before such tree was so felled; 
or if any person shall stop up or fill in such ditch, canal, or drainway and 
thereby obstruct the free passage of water along the said ditch, canal, or 
drainway, unless the said person shall first secure the written consent of the 
landowner, and those damaged by such obstruction in said ditch, canal, or 
drainway, or unless such person so filling in and stopping up such ditch, canal, 
or drainway shall, upon the demand of the person so damaged, clean out and 
put the said ditch, canal, or drainway in as good condition as the same was 
before such filling in and stopping up of the said ditch, canal, or drainway 
happened, he shall be guilty of a Class 3 misdemeanor. (1901, c. 478; Rev., s. 
J002; C.S., s. 5283; 1993, c. 539, s. 1072; 1994, Ex. Sess., c. 24, s. 14(c).) 


Part 2. Petition under Agreement for Construction. 


§ 156-26. Procedure upon agreement. 


(a) Agreement; Names Filed. — Whenever a majority of the landowners or 
the persons owning three fifths of all the lands in any well-defined swamp or 
lowlands shall, by a written agreement, agree to give a part of the land 
situated in such swamp or lowlands as compensation to any person, firm, or 
corporation who may propose to cut or dig any main drainway through such 
swamp or lowlands, or shall, by written agreement, contract with any person, 
firm or corporation to cut or dig any main drainway through such swamp or 
lowlands, then the person, firm, or corporation so proposing to cut or dig such 
main drainway shall file with the clerk of the superior court of the county, or, 
if there be two or more counties, with the clerk of the superior court of either 
county in or through which the proposed canal or drainway is to pass, the 
names of the landowners, with the approximate number of acres owned by 
each to be affected by the proposed drainway who have entered into the written 
agreement with the person, firm, or corporation, together with a brief outline 
of the proposed improvement, and in addition thereto shall file with the clerk 
the names and addresses, as far as can be ascertained, of the landowners, with 
the number of acres owned by each of them to be affected by the proposed 
drainway, who have not made any agreement with the person, firm, or 
corporation proposing to do the improvement. 

(b) Notice. — Upon the filing of such names, it shall be the duty of the clerk 
to forthwith issue a notice which shall be served by the sheriff to all 
landowners who have not made any agreement to appear before him at a 
certain date, which date shall be not less than 10 and not more than 20 days 
from the service of such notice, or, in lieu of the personal service hereinabove 
required, it shall be sufficient for the clerk to publish in a newspaper published 
in the county once a week for four weeks a notice to all landowners whe have 
not made any agreement to appear before him at a certain date, which date 
shall be not less than 30 days and not more than 40 days from the first 
publication of notice, at which time and place the landowners shall state their 
objections to the proposed improvement, and in addition thereto make an 
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estimate of the amount of damage that might be done to the land owned by 
each of them on account of the proposed drainway. 

(c) Hearing; Viewers. — Upon the hearing it shail be the duty of the clerk of 
the superior court to forthwith appoint three disinterested persons, none of 
whom shall own land to be affected by such drainway, if requested by the 
person, firm, or corporation proposing to do the improvement, whose duty it 
shall be to familiarize themselves with the proposed improvement, view the 
premises of the landowners, estimating damages, and make an estimate 
themselves of the amount of damages that might accrue to the lands of each 
landowner filing objections on account of the proposed improvement, and 
report the same to the clerk of the superior court within 15 days from the date 
of their appointment. 

(d) Report; Bond. — Immediately upon the filing of the reports the clerk of 
the superior court shall forthwith notify the person, firm, or corporation 
proposing to dig the drainway or canal of the estimated damages contained in 
the reports, and the person, firm, or corporation shall execute and deliver a 
bond in a surety company authorized to do business in the State of North 
Carolina in twice the sum total of the estimated amount of damages, which 
bond shall be payable to the clerk of the superior court and conditioned upon 
the payment to the landowners of the amount of damages that may be assessed 
in the manner hereinafter provided. 

(e) Construction Authorized. — Upon the execution and delivery to the clerk 
of the said bond, the person, firm, or corporation so proposing to cut or dig such 
main drainway shall be and they are hereby authorized to proceed with the 
cutting or digging of the drainway through any lands in its proposed course, 
whether the owners of the land may have consented thereto or not, and the 
person, firm, or corporation so proposing to cut or dig the drainway shall have 
the proper and necessary right-of-way for that purpose and for all things 
incident thereto through any lands or timbers situated in such swamp or 
lowlands. (1917, c. 273, s. 1; C.S., s. 5284; 1969, c. 1046.) 


Editor’s Note. — The provisions of this and Land & Dev. Co., 169 N.C. 662, 86 S.E. 599 


the following sections under this Article sup- 
plant those of Session Laws 1915, Chapter 141. 
Session Laws 1915, Chapter 141 was held un- 
constitutional and void in Lang v. Carolina 


(1915), as a taking of private property without 
providing for just compensation to the private 
owners of lands whose consent had not been 
given. 


CASE NOTES 


Withdrawal of Petitioners. — Upon the 
return day set by the clerk of the court for the 
hearing of the landowners in a proposed drain- 
age district, it may be shown by those opposed 
to the petition that some of those who signed 
the petition desired to withdraw, and that after 


eliminating their names the petitioners would 
not represent a majority of the landowners in 
the district, or of persons owning three fifths of 
the lands, as the statute requires. Armstrong v. 
Beaman, 181 N.C. 11, 105 S.E. 879 (1921). 


OPINIONS OF ATTORNEY GENERAL 


As to exemption of housing authority 
from fees, see opinion of Attorney General to 


the Honorable F. Crane, Commissioner of La- 
bor, 41 N.C.A.G. 303 (1971). 


§ 156-27. Recovery for benefits; payment of damages. 


After the drainway herein provided for shall be completed the person, firm, 
or corporation cutting or digging the same shall be entitled to recover of the 
landowners owning that part of the land with reference to which no contract 
for compensating those cutting or digging the drainway may have been made, 
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an amount equal to the benefits to accrue to such lands by reason of the 
drainway, and shall be required by the clerk of the superior court to pay to any 
landowner the amount of damages in excess of benefits which may be done to 
the land to be determined in the manner hereinafter provided: Provided, that 
the recovery from any owner of the land shall be limited to the benefits to 
accrue to that land owned by such person, and situated in such swamp or 
lowlands or adjacent thereto; and provided further, that the amount to be so 
recovered as herein provided for until fully paid shall be and constitute a lien 
upon such land, the lien to be in force regardless of who may own the land at 
the time the amount to be recovered as compensation for digging or cutting the 
drainway shall be determined. (1917, c. 273, s. 2; C.S., s. 5285.) 


§ 156-28. Notice to landowners; assessments made by 
viewers. 


After the completion of the main drainway, upon the application of the 
person, firm, or corporation, or their heirs or assigns, digging or cutting the 
same, the clerk of the superior court of the county in which any land through 
which the drainway may pass is situated shall issue a notice to be served by 
the sheriff upon any person who may have failed to agree with the person, firm, 
or corporation digging or cutting such drainway, upon a compensation to be 
paid by the landowner for the digging or cutting of such drainway, notifying the 
landowner that on a certain day, which shall be named in the notice and not 
less than 20 days from the date of the issuing of the notice, the clerk of the 
superior court will appoint three competent and disinterested persons, one of 
whom may be a surveyor, and none of whom shall own land to be affected by 
the drainway, to view the land so drained and for which no compensation for 
the drainage may have been agreed upon as aforesaid, and report to the clerk 
of the superior court what amount shall be paid therefor by the various 
landowners who may have failed to arrange for and agree upon the compen- 
sation for the drainage as aforesaid, and the amount of damages in cases where 
the damages have exceeded the benefits, which shall be paid to the landowners 
by the person, firm, or corporation cutting or digging such canal or drainway. 
In making the appointment of the viewers the clerk of the superior court shall 
hear any objections which may be advanced by those interested to any of the 
persons the clerk may consider to be appointed as viewers, but the clerk shall 
name those whom he considers best qualified. (1917, c. 273, s. 3; C.S., s. 5286.) 


§ 156-29. Report filed; appeal and jury trial. 


Areport signed by two of the persons appointed as viewers shall be entered 
by the clerk as the report of the viewers. Any landowner affected by the report, 
and the person, firm, or corporation digging or cutting the drainway, has the 
right of appeal and the right to have any issue arising upon the report tried by 
a jury, provided exceptions shall be filed to the report within 20 days after the 
filing of the report with the clerk, in which exceptions so filed may be a demand 
for a jury trial. If a jury trial is demanded, the clerk shall transfer the 
proceedings to the civil-issue docket, and it shall be heard as other civil actions. 
If no jury trial is demanded, the clerk shall hear the parties upon the 
exceptions filed, and appeal may be had as in special proceedings except as 
modified by this section, but no jury trial may be had unless demanded as 
provided in this section. (1917, c. 273, s. 4; C.S., s. 5287; 1999-216, s. 17.) 


Cross References. — As to appeal in special Effect of Amendments. — Session Laws 
proceedings, see §§ 1-272 through 1-276 [see 1999-216, s. 17, effective January 1, 2000, and 
now § 1-301.1 et seq.]. applicable to all orders or judgments subject to 
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CASE NOTES 


Jurisdiction of Superior Court. — The 
superior court, upon certification of the opinion 
of the Supreme Court, has jurisdiction to retain 
the cause for hearing upon the appeal from the 
clerk’s order, this section providing that ap- 
peals from the clerk in drainage assessment 
proceedings shall be the same as in special 


seq.] giving the superior court jurisdiction to 
hear and determine all matters in controversy 
upon appeal from the clerk in special proceed- 
ings, Spence v. Granger, 207 N.C. 19, 175 S.E. 
824 (1934). See also, Flat Swamp, Lock’s Creek 
& Evan’s Creek Canal Co. v. McAlister, 74 N.C. 
159 (1876). 


proceedings, and § 1-276 [see now § 1-301.1 et 


§ 156-30. Confirmation of report. 


Unless an appeal is taken, the clerk of superior court shall confirm the report 
of the viewers. If exceptions are filed and no jury trial is demanded, the clerk 
shall hear the exceptions and enter judgment as in other special proceedings. 
If the report is confirmed by the clerk because no exceptions or demand for a 
jury trial is filed, the judgment of confirmation is the judgment of the court. 
Any judgment entered against the person, firm, or corporation cutting or 
digging the drainway is a judgment against the person, firm, or corporation 
and against the surety on the bond required by G.S. 156-26. (1917, c. 273, s. 5; 
C.S., s. 5288; 1999-216, s. 18.) | 


this act that are entered on or after that date, 
rewrote the section. 


Effect of Amendments. — Session Laws 
1999-216, s. 18, effective January 1, 2000, and 
applicable to all orders or judgments subject to 


§ 156-31. Payment in installments. 


The amount to be recovered from any person as compensation for digging or 
cutting the drainway after the amount shall be definitely determined as herein 
provided for, shall be payable in five equal annual installments, the first 
payable one year from the filing of the report of the viewers with the clerk of 
the superior court, and one payment on the same day of each year thereafter 
until the full amount be paid. The amount to be recovered from the person, 
firm, or corporation cutting or digging the drainway, on account of any 
damages in excess of benefits to the lands of any landowner, shall be payable 
in one installment which shall be due and payable one year from the filing of 
the report of the viewers with the clerk of the superior court. (1917, c. 278, s. 
6. G25; 3452892) 


ARTICLE 2. 


Jurisdiction in County Commissioners. 


§ 156-32. Petition filed; board appointed; refusal to serve 
misdemeanor. 


Upon the petition of three citizens in any county to the county commission- 
ers, petitioning for the draining of any creek, swamp, or branch, either upon 
the plea of health or to promote and advance the agricultural interest of the 
farmers who may own lands lying on such creek, swamp, or branch petitioned 
to be drained, the county commissioners shall within 10 days after the filing of 
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such petition order the county surveyor to summon three disinterested 
freeholders, good and lawful men of intelligence and discretion, who shall 
constitute a board, and the county surveyor shall be the chairman of such 
board; and the chairman shall give all persons who may be interested in 
having such creek, swamp, or branch drained three days’ notice of the time and 
place of the meeting of the board: Provided, the petitioners shall deposit with 
the county treasurer the sum of twenty-five dollars ($25.00) for the payment of 
current expenses not otherwise provided for in this Article. Any person duly 
summoned by the county surveyor to act as a commissioner for the drainage of 
any such creek, swamp, or branch, who shall refuse to serve, shall be guilty of 
a Class 3 misdemeanor. (1887, c. 267; Rev., ss. 3379, 4011; C.S., s. 5290; 1993, 
c. 539, s. 1073; 1994, Ex. Sess., c. 24, s. 14(c).) 


Local Modification. — Hyde: 1901, c. 166. 


§ 156-33. Duty of board; refusal to comply with their re- 
quirements misdemeanor. 


The board provided for in G.S. 156-32 shall meet at the call of the chairman 
and shall proceed to inspect and examine the lands as described in the petition 
to be drained, and the board shall have power to summon witnesses, admin- 
ister oaths, and take testimony, and if the board decides that the lands 
specified in the petition shall be drained, either upon the plea of health or for 
the benefit of the farms lying on or contiguous to such watercourse, then the 
board shall select a place at which the ditch shall be begun. They shall also 
decide the depth and width of the ditch to be dug, and shall proceed to survey, 
locate, lay off, and mark the course of the ditch, and the board shall assign to 
the landowners the amount of the labor to be performed and the amount of 
money to be paid for the purpose of defraying the necessary expenses by each 
landowner in proportion to the amount of lands drained or pro rata benefits 
received by the drainage of such lands, and the board shall specify the time in 
which the work so assigned shall be completed: Provided, no one shall be 
required to commence on the work assigned to him until the person next below 
him shall have completed his work in accordance with the specifications of the 
board. If any person shall refuse to comply with any of the requirements of the 
board he shall be guilty of a Class 1 misdemeanor. (1887, c. 267, ss. 2, 7; Rev., 
Bar3g174, 4012. C.S.,-s. 5291; 1993; c. 539, 8: 1074; 1994, Ex. Sess,; c. 24, °s. 
14(c).) | 


§ 156-34. Report filed. 


The board shall make a written report to the county commissioners showing 
all the acts and decisions of the board as to the length, depth, and width of the 
ditch, the names of all the owners of the lands that will be drained, and the 
amount of work to be performed and the amount of money to be paid by each 
person benefited by such drainage. But in case the board determines that the 
lands described in the petition shall not be drained, then the expenses of the 
board shall be paid out of the funds deposited with the county treasurer by the 
petitioners. (1887, c. 267, s. 3; Rev., s. 40138; C.S., s. 5292.) 


§ 156-35. Owners to keep ditch open. 


All persons whose lands shall be drained under the provisions of this Article 
shall keep the ditch on their lands clear of all rafts of logs, brush, or any trash 
that will obstruct the flow of water through the ditch. (1887, c. 267, s. 4; Rev., 
s. 4014; C.S., s. 5293.) 
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§ 156-36. Compensation of board. 


The compensation of the board shall be as follows: The county surveyor shall 
receive three dollars ($3.00) per day and the other members shall receive one 
dollar and fifty cents ($1.50) per day while engaged in the duties imposed in 
this Chapter. (1887, c. 267, s. 5; Rev., s. 4015; C.S., s. 5294.) 


SUBCHAPTER II. DRAINAGE BY CORPORATION. 


ARTICLE 3. 


Manner of Organization. 


§ 156-37. Petition filed in superior court. 


Any proprietor in fee of swamplands, which cannot be drained except by 
cutting a canal through the lands of another or other proprietor in fee, situated 
at a lower level and which would also be materially benefited by the cutting of 
such canal, who desires that such canal be cut on the terms on which it is 
hereinafter allowed, may apply by petition, setting forth the facts, to the 
superior court of the county in which any of the lands through which the canal 
will pass may lie. (1868-9, c. 164, s. 2; Code, s. 1311; Rev., s. 3996; C.S.,'s. 5295.) 


CASE NOTES 


Evidence Held Insufficient to Show Es- 
tablishment of Drainage Corporation. — 
Where petitioners showed only the granting of 
an easement in response to a petition by an 
individual to be allowed to drain into an exist- 
ing canal on the lands of another under the 
provisions of §§ 156-2, 156-3 and 156-10, such 
evidence was insufficient to show the establish- 
ment of a drainage corporation under this sec- 
tion. In re Atkinson-Clark Canal Co., 231 N.C. 
131, 56 S.E.2d 442 (1949). 

Burden of Proof Where Drainage Assess- 


ment Challenged. — When the validity of a 
drainage assessment is challenged, the burden 
is upon the drainage district or corporation to 
show that it was created in substantial compli- 
ance with the applicable statutes and that the 
assessments were levied pursuant to and in 
compliance with the statutory provisions. In re 
Atkinson-Clark Canal Co., 231 N.C. 131, 56 
S.E.2d 442 (1949). 

Stated in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-38. Commissioners appointed; report required. 


On the establishment by the petitioner of his allegations, the court shall 
appoint three persons as commissioners who, having been duly sworn, shall 
examine the premises and inquire and report: 

(1) Whether the lands of the petitioner can be conveniently drained 
otherwise than through those of some other person. | 

(2) Through the lands of what other persons a canal to drain the lands of 
the petitioner would properly pass, considering the interests of all 


concerned. 


(3) A description of the several pieces of lands through which the canal 
would pass, and the present values of such portions of the pieces of 
lands as would be benefited by it, and the reasons for arriving at the 


conclusion as to the benefit. 


(4) The route and plan of the canal, including its breadth, depth, and 
slope, as nearly as they can be calculated, with all other particulars 
necessary for calculating its cost. 

(5) The probable cost of the canal and of a road on its bank, and of such 
other work, if any, as may be necessary for its profitable use. 
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(6) The proportion of the benefit (after a deduction of all damages) which 
each proprietor would receive by the proposed canal and a road on its 
bank if deemed necessary and in which each ought, in equity and 
justice, to pay toward their construction and permanent support. 

(7) With their report they shall return a map explaining, as accurately as 
may be, the various matters required to be stated in their report. 
(1868-9, c. 164, s. 3; Code, s. 1312; Rev., s. 3997; C.S., s. 5296.) 


CASE NOTES 


Constitutionality of Assessments. — An 
assessment made under the provisions of this 
Subchapter is constitutional and valid. Middle 
Canal Co. v. Whitley, 172 N.C. 100, 90 S.E. 1 
(1916). 

Collateral Attack on Assessment. — In an 
action to enforce payment of an assessment, 
when the assessment does not appear to be void 
on its face, it may not be collaterally attacked 
by defendant landowner. Middle Canal Co. v. 
Whitley, 172 N.C. 100, 90 S.E. 1 (1916). 

Confirmation of Report as to Those Not 
Objecting. — Report of the commissioners, 
assessing persons for benefits accruing to their 
lands from the operations of plaintiff canal 
company, should have been confirmed by the 
court as to those defendants who did not object; 
but as to those who did object, the court should 
have proceeded to try the issues involved in the 


McKeithan, 89 N.C. 52 (1883). 

Right of Landowners to Notice. — Land- 
owners whose interests might be affected under 
proceedings under the provisions of this Chap- 
ter are entitled to notice. Gamble v. McCrady, 
75 N.C. 509 (1876). 

Notice Held Sufficient. — It was immate- 
rial whether or not landowner had notice of a 
meeting at which a committee was appointed to 
assess the lands in the district and determine 
the amount of each assessment, when the as- 
sessment was accordingly made, and was duly 
ratified and confirmed at a subsequent meeting 
regularly called and held in accordance with 
the statute, of which he had notice. Middle 
Canal Co. v. Whitley, 172 N.C. 100, 90 S.E. 1 
(1916). 

Cited in In re Atkinson-Clark Canal Co., 231 


controversy. Lock’s Creek Canal Co. vy, N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-39. Surveyor employed. 


The commissioner may employ a surveyor to prepare the map required to 
accompany their report. (1868-9, c. 164, s. 4; Code, s. 1313; Rev., s. 3998; C.S., 
s. 5297.) 


§ 156-40. Confirmation of report. 


If it appear that the lands on the lower level will be increased in value 
twenty-five percent (25%) or upwards by the proposed improvement, within 
one year after the completion thereof, and that the cost of making such 
improvement will not exceed three fourths of the present estimated value of 
the land to be benefited, and that the proprietors of at least one half in value 
of the land to be affected consent to the improvement, the court may confirm 
such report, either in full or with such modifications therein as shall be just 
and equitable. (1868-9, c. 164, s. 5; Code, s. 13814; Rev., s. 3999; C.S., s. 5298.) 


CASE NOTES 


Prerequisites to Establishment of that there be an adjudication and confirmation 


Drainage Corporation. — In order to estab- 
lish a drainage corporation, it is necessary that 
a petition in conformity with § 156-37 be filed, 
that commissioners be appointed and that they 
file a report in conformity with § 156-38, and 


of the report. It is only after such confirmation 
that the corporation may be declared to exist 
and may proceed to organize and levy assess- 
ments. In re Atkinson-Clark Canal Co., 231 
N.C. 131, 56 S.E.2d 442 (1949). 
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§ 156-41. Proprietors become a corporation. 


Upon a final adjudication, confirming the report, the proprietors of the 
several pieces of land adjudged to be benefited by the improvement shall be 
declared a corporation, of which the capital stock shall be double the estimated 
cost of the improvements, and in which the several owners of the land 
adjudged to be benefited shall be corporators, holding shares of stock in the 
proportions in which they are adjudged liable for the expense of making and 
keeping up the improvement. (1868-9, c. 164, s. 6; Code, s. 1315; Rev., s. 4000; 
Co54869299)) 


CASE NOTES 


Cited in In re Atkinson-Clark Canal Co., 231 
N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-42. Organization; corporate name, officers and pow- 
ers. 


The clerk of the court of the county in which the proceeding is pending or any 
corporator, who is a petitioner, may call a meeting of the corporators, at which 
meeting the corporators shall choose a name for the corporation, unless the 
commissioners selected the name, elect a president, vice-president, secretary 
and treasurer, but said officers shall be chosen or elected from the corporators 
who are petitioners in the proceeding; and they shall also choose or elect a 
board of directors and they shall be chosen or elected from the corporators who 
are petitioners in the proceeding. The corporators shall also make all bylaws 
and regulations, not contrary to law, which may be necessary and proper for 
effecting the purpose of the corporation, but said duty may be delegated to the 
board of directors. They shall fix the number of shares of stock, and assign to 
each proprietor or corporator his proper number, but this duty and right may 
be delegated to and done by the board of directors. The board of directors shall 
have such powers as are generally given to directors under the corporation law 
of the State; and they shall assess the sums or amount which shall be paid by 
each proprietor or corporator in conformity with and in compliance with the 
report of the commissioners on which the corporation is based. When said 
assessments against said proprietors or corporators and their lands affected 
are duly certified to the clerk of the superior court of the county in which such 
proceeding was instituted, the same shall be passed upon by the clerk of court 
and when approved by the clerk, said assessments shall become judgments 
against the several proprietors, corporators and owners so assessed, and the 
same shall be liens on the lands of the owners or corporators against whom 
said assessments were made and judgments entered, subject only to taxes, but 
said judgments shall be judgments in rem only. The board of directors will also 
have power, if they deem it proper, to fix and prescribe the time, mode and 
manner of payment; and do such other things as are necessary for the 
construction, enlargement and keeping up or maintaining said canal and 
improvement. In every meeting of the corporators or stockholders, each 
proprietor or corporator shall have one vote for each share of stock owned by 
parser c. 164, s. 7; Code, s. 13816; Rev., s. 4001; C.S., s. 5800; 1939, c. 180, 
seals 


CASE NOTES 


Cited in In re Atkinson-Clark Canal Co.,231 Clark Canal Co., 234 N.C. 374, 67 S.E.2d 276 
N.C. 131, 56 S.E.2d 442 (1949); In re Atkinson- (1951). 
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§ 156-43. Incorporation of canal already constructed; 
commissioners; reports. 


Whenever the proprietors of any canal already cut shall desire to become 
incorporated, any number of the proprietors, not less than one third in number, 
may file their petition before the clerk of the superior court of the county in 
which the canal is located, or in either county, where the canal may be located 
in more than one county, setting forth the names of the proprietors, the length 
and size of the canal, the names of the owners of land draining in such canal, 
and the quantity of land tributary thereto. And upon filing the petition, 
summons shall issue to all parties having an easement in the canal, returnable 
as in other special proceedings; upon the return thereof, or upon a day fixed by 
the clerk for hearing same, all owners of the canal may become corporators 
therein, and upon failure of any to avail themselves of that right, they shall not 
be entitled to become corporators, except under such bylaws and regulations as 
such corporation shall make and declare. But those who fail to avail them- 
selves of the benefit of this Subchapter shall not be deprived of their easement 
in the canal, but shall enjoy the same upon payment to the corporation of the 
assessment made upon them pro rata with the corporators; such assessment 
shall be made on the land tributary to the canal and apportioned pro rata to 
each owner thereof; it shall be made by the corporation on 10 days’ notice to 
each owner of the land, under such rules and regulations as the bylaws may 
prescribe; but any person dissatisfied therewith shall have the right to appeal 
to ajury at the regular term of the superior court of the county, and the amount 
of damages assessed shall be a first lien on the land of the owner against whom 
judgment shall be rendered. 

Upon the return date of the summons or on the hearing by the clerk as 
provided in this section, the clerk of the court may appoint three persons as 
commissioners, who having been duly sworn shall examine the premises and 
inquire and report: 

(1) The route and plan of the canal, including the breadth, depth and 
slope as nearly as they can be calculated, with all other particulars 
necessary for calculating the cost of enlarging and improving said 
canal. 

(2) The probable cost of the improvement and enlargement of said canal. 

(3) The proportion which each proprietor or corporator ought in equity 
and justice to pay toward the enlargement, improvement and perma- 
nent support and upkeep of said canal. 

(4) With their report they shall return a map explaining as accurately as 
may be, the various matters required and necessary in aid or 
explanation of their report. 

(5) The said report shall be heard and determined as other reports in 
special proceedings, and if approved by the clerk, such proprietors 
shall become a body corporate or a corporation. 

(6) A meeting of the corporators may be called by the clerk of court or by 
any corporator or proprietor who is a petitioner in the proceeding, and 
at such meeting a president, vice-president, secretary and treasurer 
shall be elected from the proprietors or corporators who are petition- 
ers; and also a board of directors shall be elected from the proprietors 
or corporators who are petitioners in the proceeding. 

(7) The board of directors shall assess the sum or amount which shall be 
paid by each proprietor or corporator in conformity and compliance 
with the report of the commissioners on which the corporation was 
based. When said assessments against said proprietors or corporators 
and their lands affected are duly certified to the clerk of the superior 
court of the county in which said proceeding was pending and 
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instituted, the same shall be passed upon by the clerk of court, and 
when approved by the clerk, said assessments shall become judg- 
ments against the several proprietors or corporators so assessed, and 
the same shall be liens on the lands of the owners or corporators 
against whom said assessments were made and judgments entered, 
subject only to taxes, but said judgments shall be judgments in rem 
only. The board of directors will also, if they deem it proper, fix and 
prescribe the time, manner and mode of payment. (1889, c. 380; 1901, 
c. 670; Rev., s. 4008; C.S., s. 53801; 1939, c. 180, s. 2.) 


CASE NOTES 


Statutory provisions determine the 
property liable to drainage assessment. 
Hence, to constitute a valid assessment the 
particular land against which it is levied must 
come within the meaning of this section. In re 
Westover Canal, 230 N.C. 91, 52 S.E.2d 225 
(1949). 

Assessment to Be Levied Only on Prop- 
erty Benefited. — The general rule is well 
settled that a special assessment for the pur- 
pose of drainage can be levied only upon prop- 
erty benefited by the improvement. It is said 
that the legal theory underlying drainage as- 
sessments is one of benefit increasing the value 
of the land and justifying its assessment. In re 
Westover Canal, 230 N.C. 91, 52 S.E.2d 225 
(1949). 

Relief Where Tract Not Benefited by In- 
clusion in District. — Where it clearly ap- 
pears that a canal will neither drain a particu- 
lar tract of land nor render it more accessible, 
there is no valid reason for including it in the 
district, and if it is nevertheless arbitrarily 
made a part thereof, the owner may obtain 
relief. In re Westover Canal, 230 N.C. 91, 52 
S.E.2d 225 (1949). 

Meaning of “Land Tributary to the Ca- 
nal”. — As used in this section, the phrases 
“land tributary thereto” and “land tributary to 
the canal” mean land from which water drains 
or flows into the canal. In re Westover Canal, 
230 N.C. 91, 52 S.E.2d 225 (1949). 

Burden of Proof on Appeal. — This sec- 
tion gives to any person dissatisfied with an 
assessment the right to appeal to a jury at a 
regular term of the superior court of the county. 
In such event, it would seem that the authority 
undertaking to establish the assessment would 
still have the burden of proving the provisions 
of the statute essential to the creation of a valid 
assessment. It may be that the order of the 
clerk of the superior court approving and con- 
firming the assessment as proposed by the 
commissioners and the board of directors of the 
corporation creates a prima facie case. But a 
prima facie case, or prima facie evidence, does 
not change the burden of proof. In re Westover 
Canal, 230 N.C. 91, 52 S.E.2d 225 (1949). 

In order to constitute a valid drainage assess- 


ment, it is necessary that the land assessed 
drain or flow into the canal, and therefore on 
appeal to the superior court on a landowner’s 
exceptions to the order of the clerk confirming 
assessments as proposed by the commissioners, 
the drainage district has the burden of proving 
the number of acres of land owned by the 
exceptor which drain into the canal, and what 
amount said land should be assessed per acre. 
The fact that the exceptor first introduced evi- 
dence, presumably on the theory that the order 
of the clerk made out a prima facie case, does 
not alter the rule as to the burden of proof. In re 
Westover Canal, 230 N.C. 91, 52 S.E.2d 225 
(1949). 

Finality of Judgment of Clerk of Supe- 
rior Court. — Ajudgment entered by a clerk of 
the superior court in a special proceeding under 
this section will stand as a judgment of the 
court, if not excepted to and reversed or modi- 
fied on appeal, as allowed by law. In re 
Atkinson-Clark Canal Co., 234 N.C. 374, 67 
Sak. 276: (1951). 

Where the clerk’s decision was erroneous, 
and the petitioner undertook to appeal there- 
from, but the appeal was dismissed in the 
superior court, and notice of appeal was given 
to the Supreme Court, but the appeal was not 
perfected, the judgment of the clerk of the 
superior court was as final and effective as if no 
appeal therefrom had been attempted. In re 
Atkinson-Clark Canal Co., 234 N.C. 374, 67 
S.E.2d 276 (1951). 

In an action to compel corporate defen- 
dant to purchase property from plaintiffs 
in accordance with purchase contract, 
where defendant alleged that a judgment cre- 
ating a canal corporation created a lien on the 
subject property which constituted an encum- 
brance unsatisfactory to it and rendered plain- 
tiffs’ title unmarketable, the trial court erred in 
directing a verdict in defendant’s favor on this 
ground, since the judgment creating a canal 
corporation was not entered into evidence at 
trial; there was no indication in the record on 
appeal that the trial court took judicial notice of 
the judgment; a copy of the judgment was not 
included in the record on appeal; and there was 
thus no evidence of a canal constituting an 
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encumbrance on the subject property. Waters v. 


252, 273 S.E.2d 517; cert. denied, 302 N.C. 402, 
North Carolina Phosphate Corp., 50 N.C. App. 


279 S.E.2d 357 (1981). 


ARTICLE 4. 


Rights and Liabilities in the Corporation. 


§ 156-44. Shares of stock annexed to land. 


The ownership of the shares of stock is indissolubly annexed to the 
ownership of the pieces of land adjudged to be benefited by the improvement; 
and such shares, or a part thereof proportionate to the area of such land that 
may descend or be conveyed for any longer time than three years, shall, upon 
such descent or conveyance, descend and pass with the land, even although 
such shares be not mentioned in the deed of conveyance, and although their 
transfer be forbidden by such deed so that every owner of such land in 
possession, except a tenant for a term of years, not exceeding three, and every 
owner in reversion or remainder after a term not exceeding three years, shall, 
during his ownership, be entitled to all the rights and privileges and be subject 
to all the obligations and burdens of a corporator. Every attempted sale of 
shares otherwise than as annexed to the land shall be void. (1868-9, c. 164, s. 
8; Code, s. 1817; Rev., s. 4002; C.S., s. 5302.) 


CASE NOTES 


Stated in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-45. Shareholders to pay assessments. 


Every corporator shall be bound to obey the lawful bylaws of the company, 
and pay all dues lawfully assessed on him: Provided, he shall in no case pay 
more than his proportion of the expenses as fixed by this Subchapter; and such 
dues may be collected in the corporate name in any court having jurisdiction; 
and every assessment duly docketed in the county where the land to be affected 
lies shall be a lien on the lands of the debtor which are connected with the 
corporation from the date of such docketing. (1868-9, c. 164, s. 9; Code, s. 1318; 
Rev., s. 40038; C.S., s. 5303.) 


Cross References. — As to collection of 
assessments out of other property of delin- 
quent, see § 156-106. 


CASE NOTES 


An assessment made upon landowners 
constitutes a lien upon the lands therein and 
is enforceable by proceedings in rem in a court 
having equitable jurisdiction. Personal judg- 
ment against the defendant may not be had, as 
in actions arising ex contractu. Middle Canal 
Co. v. Whitley, 172 N.C. 100, 90 S.E. 1 (1916); 
Long Creek Drainage Dist. v. Huffstetler, 173 
N.C. 523, 92 S.E. 368 (1917). 

Which Is Enforceable by Execution. — 
Assessments made in accordance with the stat- 
ute become liens on the lands when properly 


certified by the officers of the corporation and 
docketed in the office of the superior court of the 
proper county; and executions may issue direct- 
ing that such lands be sold to pay the assess- 
ments and the costs. Middle Canal Co. v. 
Whitley, 172 N.C. 100, 90 S.E. 1 (1916). 

A justice of the peace (now magistrate) 
had no jurisdiction over actions to enforce 
payment of such assessments, and such 
actions would be dismissed upon motion to 
nonsuit when brought in a justice’s court. Mid- 
dle Canal Co. v. Whitley, 172 N.C. 100, 90 S.E. 


LOTTA 


§ 156-46 


1 (1916); Long Creek Drainage Dist. v. 
Huffstetler, 173 N.C. 523, 92 S.E. 368 (1917). 
Review of Assessments by Certiorari. — 
The courts will review by writ of certiorari the 
action of the drainage corporation in making 
illegal assessments and enjoin such assess- 
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Middle~Canal Co. v. Whitley, 172 N.C. 100, 90 
SH elit 916), 

An assessment that does not appear to 
be void on its face cannot be attacked 
collaterally. Middle Canal Co. v. Whitley, 172 
N.C. 100, 90 S.E. 1 (1916). 


ments as are absolutely void upon their face. 


§ 156-46. Payment of dues entitles to use of canal. 


Every corporator paying his dues legally assessed without regard to the 
number of his shares, shall be entitled to the full and free use of the canal for 
drainage and navigation, and of the road for passage and transportation. 
Bylaws may be made to regulate these rights, but not so as to produce an 
inequality. (1868-9, c. 164, s. 10; Code, s. 1319; Rev., s. 4004; C.S., s..5304.) 


§ 156-47. Rights of infant owners protected. 


If any proprietor whose lands are adjudged to be benefited by a canal shall 
be an infant, no process shall be issued against him during his minority, or 
within 12 months thereafter, to enforce payments of any assessment, and he 
may, at any time within such 12 months, apply to have any order, judgment, or 
decree made against him set aside as to him. If the infant or his guardian shall, 
during his minority, and the 12 months next thereafter, pay the dues assessed 
on him, he shall have all the rights and privileges of corporator, to be exercised 
through his guardian. If the infant shall fail to pay, he shall not have any such 
rights, but if no action to set aside the judgment of the court creating the 
corporation shall have been brought by him as aforesaid, or upon the decision 
of such action against him, he shall be entitled to receive his proper share of 
stock and to possess all the rights and be bound by all the liabilities of a 
corporator, including a liability for assessments made during his minority, but 
not for interest on such, nor for any penalty for their prior nonpayment. 
(1868-9, c. 164, s. 11; Code, s. 13820; Rev., s. 4005; C.S., s. 5305.) 


§ 156-48. Compensation for damage to lands. 


If any proprietor of lands shall be damaged by any improvement proposed, 
the commissioners shall so report, and he shall be entitled to be compensated 
as may be just by the proprietor whose lands are benefited in proportion to the 
benefit to them respectively; but in estimating such damages the benefit shall 
be deducted, and such proprietor shall be entitled to all the rights and 
privileges of a corporator as respects the use of the improvement, but shall not 
be entitled to a vote, or be bound for the assessment. ple 9, c. 164, s. 12; 
Code, s. 1321; Rev., s. 4006; C.S., s. 5306.) 


§ 156-49. Dissolution of corporation. 


If, from any cause, the canal or other improvement shall become or shall 
prove to be valueless, any corporator may apply as is provided in other cases 
of special proceedings, and the court may dissolve the corporation created in 
coo with it. (1868-9, c. 164, s. 18; Code, s. 13822; Rev., s. 4007; C.S., s. 


§ 156-50. Laborer’s lien for work on canal. 


Whenever work or repair shall be done on such canal and any of the parties 
owning lands liable to be assessed for such work or repairs shall fail or refuse 
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to pay the amount assessed upon their land, then and in that event the 
laborers performing such work shall have a lien upon such land to the extent 
of the amount assessed against the same by the corporation, and such lien may 
be enforced in the same manner as provided by the laws of this State for the 
enforcement of laborers’ lien. (1899, c. 600, s. 2; Rev., s. 4009; C.S., s. 5308.) 


§ 156-51. Penalty for nonpayment of assessments. 


Whenever any person whose lands have been adjudged liable to contribute to 
the maintenance or repair of such canal shall fail or refuse to pay the amount 
assessed against his land for such maintenance or repair for 30 days after such 
payment has been demanded by the company, then the company may give such 
person notice in writing of its intention to cut off his right of drainage into the 
canal, and if such person shall still neglect and refuse to pay such assessment 
for 30 days after such notice, then the company may proceed to so obstruct and 
dam up the ditches of such delinquent as will effectually prevent his draining 
in the canal. (1899, c. 600, s. 3; Rev., s. 4010; C.S., s. 5309.) 


CASE NOTES 


Applicability of Section. — The provisions 
of this section providing for a penalty for non- 
payment of assessments relate only to the rem- 
edy available where incorporators fail and 
refuse to pay assessments duly levied. Sawyer 
Canal Co. v. Keys, 232 N.C. 664, 62 S.E.2d 67 
(1950). 

In a proceeding by drainage corporations to 
have lands of respondents assessed for im- 
provements, upon allegations that respondents 
were not members of the corporation but that 
nevertheless their lands drained into the ca- 
nals and would be materially benefited by the 


improvements, it was held that respondents’ 
contention that the sole remedy of petitioners 
was under the provisions of this section to 
construct dams to prevent water from draining 
from respondents’ lands into the canals was 
untenable, since the provisions of this section 
were inapplicable to such proceeding, being 
applicable solely as a remedy where incorpora- 
tors fail and refuse to pay assessments duly 
levied. Sawyer Canal Co. v. Keys, 232 N.C. 664, 
62 S.E.2d 67 (1950). 

Cited in Sawyer Canal Co. v. Keys, 234 N.C. 
360, 67 S.E.2d 259 (1951). 


§ 156-52. Corporation authorized to issue bonds. 


The corporations organized under this Subchapter are authorized to issue 
bonds to such an amount and in such denomination as they may elect, payable 
at such times as may be provided, and to sell the same at not less than par, the 
proceeds of the sale of such bonds to be used for the payment of the costs of 
survey and construction and maintenance of the canal. The bonds shall 
constitute a lien upon the lands drained or improved by the canal as described 
in the reports of the commissioners. (1908, c. 75, s. 1; C.S., s. 5310.) 


§ 156-53. Payment of bonds enforced. 


Upon default of the payment of the interest or principal of such bonds, the 
holders of the bonds of the corporations organized under this Subchapter shall 
have a right to enforce the lien created by G.S. 156-52 by civil actions in the 
superior courts of the State. (1908, c. 75, s. 2; C.S., s. 5311.) 
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SUBCHAPTER Ill. DRAINAGE DISTRICTS. 


ARTICLE 5. 
Establishment of Districts. 


§ 156-54. Jurisdiction to establish districts. 


The clerk of the superior court of any county in the State of North Carolina 
shall have jurisdiction, power and authority to establish levee or drainage 
districts either wholly or partly located in his county, and which shall 
constitute a political subdivision of the State, and to locate and establish 
levees, drains or canals, and cause to be constructed, straightened, widened or 
deepened, any ditch, drain or watercourse, and to build levees or embank- 
ments and erect tidal gates and pumping plants for the purpose of draining 
and reclaiming wet, swamp or overflowed land; and it is hereby declared that 
the drainage of swamplands and the drainage of surface water from agricul- 
tural lands and the reclamation of tidal marshes shall be considered a public 
use and benefit and conducive to the public health, convenience and welfare, 
and that the districts heretofore and hereafter created under the law shall be 
and constitute political subdivisions of the State, with authority to provide by 
law to levy taxes and assessments for the construction and maintenance of said 


public works. (1909, c. 442, s. 1; C.S., s. 53812; 1921, c. 7.) 


Cross References. — As to construction of 
this Subchapter, see § 156-135. As to applica- 
tion to the State Soil and Water Conservation 
Commission for grants for nonfederal costs re- 
lating to certain small watershed projects au- 
thorized under federal law, see § 139-53 et seq. 


Editor’s Note. — For act relating to 
Scuppernong Drainage District in Washington 
County, see Session Laws 1947, c. 934. 

Legal Periodicals. —- For note on disposi- 
tion of diffused surface waters in North Caro- 
lina, see 47 N.C.L. Rev. 205 (1968). 


CASE NOTES 


Constitutionality. — This and the following 
sections of this Subchapter are constitutional. 
Sanderlin v. Luken, 152 N.C. 738, 68 S.E. 225 
(1910); In re Big Cold Water Creek Drainage 
Dist., 162 N.C. 127, 78 S.E. 14 (1913); Shelton v. 
White, 163 N.C. 90, 79 S.E. 427 (1913); Banks v. 
Lane, 170 N.C. 14, 86 S.E. 713 (1915), petition 
for rehearing denied, 171 N.C. 505, 88 S.E. 754 
(1916); Lower Creek Drainage Comm’rs v. 
Mitchell, 170 N.C. 324, 87 S.E. 112 (1915); 
Beaufort County Lumber Co. v. Drainage 
Comm’rs, 174 N.C. 647, 94 S.E. 457 (1917). 

Vested Rights Not Affected by 1921 Act. 
— The proceeding in forming a drainage dis- 
trict under the original act was judicial and not 
administrative, and the 1921 amendment could 
not affect vested rights of landowners acquired 
under orders, judgments or decrees made in 
pursuance of the powers conferred by the orig- 
inal act. Broadhurst v. Board of Comm’rs, 195 
N.C, 439, 142 S.E. 477 (1928). 

Where the rights of landowners in the 
Mattamuskeet Drainage District were deter- 
mined in a court having jurisdiction as to 
assessments in proportion to the benefits con- 


ferred, they were not affected by the subse- 
quent amendment of 1921, for such would be to 
impair the vested rights of those whose prop- 
erty had been assessed by the final judgment. 
O’Neal v. Mann, 193 N.C. 153, 136 S.E. 379 
(1927). 

The drainage act, with its various 
amendments, is a statewide public statute. 
Nesbit v. Kafer, 222 N.C. 48, 21 S.E.2d 903 
(1942). 

Public Purposes of Subchapter Recog- 
nized. — This Subchapter, authorizing the 
establishment of certain levee or drainage dis- 
tricts, which presents a scheme for the drain- 
age of lowlands in which the public of the 
locality is generally interested, which is at once 
comprehensive, adequate and efficient, and in 
which the rights of all persons to be affected 
have been fully considered and protected, is not 
objectionable on the ground that it is for the 
benefit of private landowners and not for public 
purposes. Sanderlin v. Luken, 152 N.C. 738, 68 
S.E. 225 (1910). 

This Subchapter adopts a system for the 
cooperation of landowners in the drain- 
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age of lands by forming drainage districts, 
which are to become quasi-public corporations, 
for the purpose of improving the health of the 
district and the fertility of the lands, under 
which the lands are assessed in proportion to 
the benefits derived and an organization is 
effected in each district to execute and main- 
tain a system of drainage. In re Big Cold Water 
Creek Drainage Dist., 162 N.C. 127, 78 S.E. 14 
(1913). 

' Basis of Legislative Authority. — The 
authority of the legislature to provide for the 
creation of levee and drainage districts is based 
upon the police power, the right of eminent 
domain and the taxing power. Shelton v. White, 
163 N.C. 90, 79 S.E. 427 (1918). 

The drainage of swamps and of surface water 
from agricultural lands in a drainage district is 
of public benefit and conducive to the public 
health, etc., thus falling within the police 
power; and proceedings thereunder are in the 
exercise of the right of eminent domain. Taylor 
v. Richardson, 176 N.C. 217, 96 S.E. 1027 
(1918). 

Clerk’s Authority Not a Delegation of 
Legislative Power. — The authority and pow- 
ers conferred by this Subchapter upon the clerk 
of the court do not constitute a delegation of 
legislative power and duty to the judicial de- 
partment of the State prohibited by the Consti- 
tution, the powers and duties conferred being of 
a judicial nature in relation to the prescribed 
proceedings to be instituted for the establish- 
ment of drainage districts. Sanderlin v. Luken, 
152 N.C. 738, 68 S.E. 225 (1910). 

Drainage districts created pursuant to 
this Subchapter are quasi-municipal cor- 
porations. In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255 N.C. 338, 121 
S.E.2d 599 (1961). 

And Can Alter Their Boundaries Only as 
Permitted by Statute. — Municipal or quasi- 
municipal corporations created and having 
their boundaries fixed by statutory formula can 
alter their boundaries only as permitted by 
statute. In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255 N.C. 338, 121 
S.E.2d 599 (1961). 

Drainage District Subject to Open Meet- 
ings Requirements. — As a political subdivi- 
sion of the state, organized pursuant to the 
provisions of this section with quasi-judicial 
and administrative authority, plaintiff drain- 
age district was subject to the open meetings 
requirements of § 143-318.10. Northampton 
County Drainage Dist. No. 1 v. Bailey, 92 N.C. 
App. 68, 373 S.E.2d 560 (1988), modified on 
other grounds, 326 N.C. 742, 392 S.E.2d 352 
(1990). 

Pendency of Proceedings as Notice as to 
All Lands in District. — The pendency of a 
proceeding to lay off a drainage district under 
the provisions of the act is notice as to all the 
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lands embraced in the district. Newby & White 
v. Board of Drainage Comm’rs, 163 N.C. 24, 79 
S.E. 266 (1913). 

Map Held Sufficient Notice to Subse- 
quent Purchasers. — Where, in a proceeding 
in Beaufort County, a drainage district com- 
prising lands in both Beaufort and Craven 
Counties was duly created and organized under 
this and the following sections, and assessment 
rolls, showing assessments against each tract 
of land in the district, were made and filed in 
each county, such assessments, as they became 
due, constituted liens upon the lands within the 
district to which they related, and it was error 
for the court to dismiss an action in the nature 
of a mortgage foreclosure, for the collection of 
such drainage assessments against lands in 
Craven County, even where the assessment 
rolls for Craven County had been removed and 
there was left in that county no other record 
relating to the drainage district except a map 
on which were shown the boundaries of the 
several tracts of land within the district in 
Craven County, as the map itself was sufficient 
notice to a subsequent purchaser of the pro- 
ceedings, including the assessment rolls filed in 
Beaufort County. Nesbit v. Kafer, 222 N.C. 48, 
21 S.E.2d 903 (1942). 

Validity of a district laid off according to 
the drainage acts cannot be collaterally 
attacked. Newby & White v. Board of Drain- 
age Comm’rs, 163 N.C. 24, 79 S.E. 266 (1913); 
Banks v. Lane, 170 N.C. 14, 86 S.E. 713 (1915), 
petition for rehearing denied, 171 N.C. 505, 88 
S.E. 754 (1916). 

Proceedings Upheld. — Proceedings for 
the establishment of a drainage district under 
this Article, and bonds to be issued therefor, 
would not be held as defective because further 
steps were not taken for several years after 
they had been commenced, the court holding 
that they were still pending, and because of the 
fact that the engineer and viewers did not file a 
profile map showing the surface of the ground, 
bottom grades, etc., at the time of the final 
report, as required by § 156-69, where this was 
later done upon order of the board of drainage 
commissioners, and otherwise the provisions of 
the statutes had been strictly followed. Oden v. 
Bell, 185 N.C. 408, 117 S.E. 340 (1923). 

As to right of receiver to intervene and 
become party to suit in federal court, see 
Board of Drainage Comm'rs v. Lafayette 
Southside Bank, 27 F.2d 286 (4th Cir. 1928). 

As to construction of drainage act for 
Mattamuskeet Lake, see Carter v. Board of 
Drainage Comm’rs, 156 N.C. 183, 72 S.E. 380 
(1911). 

Cited in Northampton County Drainage 
Dist. Number One v. Bailey, 326 N.C. 742, 392 
S.E.2d 352 (1990). 
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§ 156-55. Venue; special proceedings. 


When the lands proposed to be drained and created into a drainage district 
are located in two or more counties, the clerk of the superior court of either 
county has the jurisdiction conferred by this Subchapter. Venue is in that 
county in which the petition is first filed. The law and the rules regulating 
special proceedings apply in the proceeding, except as modified by this 
Subchapter. The proceedings may be ex parte or adversary. (1909, c. 42, ss. 2, 


38; C.8., s. 5313; 1999-216, s. 19.) 


Effect of Amendments. — Session Laws 
1999-216, s. 19, effective January 1, 2000, and 
applicable to all orders or judgments subject to 


this act that are entered on or after that date, 
rewrote the section. 


CASE NOTES 


Proceedings to form a drainage district 
under this Subchapter are regarded as 
proceedings in rem. Staton v. Staton, 148 
N.C. 490, 62 S.E. 596 (1908); Banks v. Lane, 


170 N.C. 14, 86 S.E. 718 (1915), petition for 
rehearing denied, 171 N.C. 505, 88 S.E. 754 
(1916); Taylor v. Richardson, 176 N.C. 217, 96 
S.E. 1027 (1918). 


§ 156-56. Petition filed. 


A petition signed by a majority of the resident landowners in a proposed 
drainage district or by the owners of three fifths of all the land which will be 
affected or assessed for the expense of the proposed improvements may be filed 
in the office of the clerk of the superior court of any county in which a part of 
the lands is located, setting forth that any specific body or district of land in the 
county and adjoining counties, described in such a way as to convey an 
intelligent idea as to the location of such land, is subject to overflow or too wet 
for cultivation, and the public benefit or utility or the public health, conve- 
nience or welfare will be promoted by draining, ditching, or leveeing the same 
or by changing or improving the natural watercourses, and setting forth 
therein, as far as practicable, the starting point, route, and terminus and 
lateral branches, if necessary, of the proposed improvement. 

The petition will also show whether or not the proposed drainage is for the 
reclamation of lands not then fit for cultivation or for the improvement of land 
already under cultivation. It shall also state that, if a reclamation district is 
proposed to be established, such lands so reclaimed will be of such value as to 
justify the reclamation. (1909, c. 442, s. 2; C.S., s. 5314; 1921, c. 76; Pub. Loc. 
1923}:0"88)'S32) 1925517 8541927762983) 


Local Modification. — Edgecombe: 1937, c. 
278; 1939, c. 7; Halifax: 1939, c: 227: Hertford: 
1939, c. 371; Iredell: 1925, c. 144; Nash: 1939, c. 
376; Northampton: 1939, c. 227; Pitt: 1925, c. 


205; Robeson: 1925, c. 144; Rowan: 1925, c. 144. 

Cross References. — For distinction be- 
tween reclamation districts and improvement 
districts, see § 156-62(5). 


CASE NOTES 


This is a flexible proceeding, and is to be 
modified and molded by decrees from time to 
time to promote the objects of the proceeding. 
Adams v. Joyner, 147 N.C. 77, 60 S.E. 725 
(1908); Staton v. Staton, 148 N.C. 490, 62 S.E. 
596 (1908); In re Lyon Swamp Drainage Dist., 
175 N.C. 270, 95 S.E. 485 (1918). 

Assent of Statutory Number of Owners 


Sufficient. — It is not necessary that every 
owner of land within a drainage district should 
have assented to its formation when the statu- 
tory number thereof have done so. Taylor v. 
Richardson, 176 N.C. 217, 96 S.E. 1027 (1918). 

Property Must Be Described. — One of 
the essentials of the proceeding is that the 
property sought to be charged shall be identi- 
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fied by description in the proceedings. Dover 
Lumber Co. v. Board of Comm’rs, 173 N.C. 117, 
91 S.E. 714.(1917). 

Applied in In re Drainage of Ahoskie Creek, 
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257 N.C. 337, 125 S.E.2d 908 (1962). 

Stated in In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255. N.C. 338, 121 
S.E.2d 599 (1961). 


§ 156-57. Bond filed and summons issued. 


Upon filing with the petition a bond for the amount of fifty dollars ($50.00) 
per mile for each mile of the ditch or proposed improvement, signed by two or 
more sureties or by some lawful and authorized surety company, to be 
approved by the clerk of superior court, conditioned for the payment of all costs 
and expenses incurred in the proceeding in case the court does not grant the 
prayer of the petition, the clerk, shall at any time thereafter, issue summons to 
be served on all the defendant landowners, who have not joined in the petition 
and whose lands are included in the proposed drainage district. The summons 
may be served by publication as to any defendant who cannot be personally 
served as provided by law. 

The attorney for the petitioners shall certify to the clerk of the superior 
court, prior to the hearing on the final report of the board of viewers, that due 
diligence has been used to determine the names of all landowners within the 
area of the proposed drainage district; and, that summons has been issued for 
such landowners, so determined, and served either by personal service or by 
publication for all known and unknown landowners, insofar as could be 
determined by due diligence. (1909, c. 442, s. 2; C.S., s. 5315; 1967, c. 621.) 


Cross References. — See Local Modifica- 
tion under § 156-56. 


CASE NOTES 


Notice of Summons to Be Given to All 
Affected Parties. — The drainage laws of 
North Carolina have been largely copied from 
the acts in Indiana and Illinois, and following 
the construction of these acts for the long 
period of time the acts have been in force, it is 
essential that notice of summons in all such 
proceedings be given to all parties who will be 
affected thereby. Dover Lumber Co. v. Board of 
Comm'rs, 173 N.C. 117, 91 S.E. 714 (1917). 

Requirement That Summons Be Served 
on Landowners Mandatory. — This section 
is mandatory in requiring a “summons to be 
served on all the defendant landowners who 
have not joined in the petition and whose lands 
are included in the proposed drainage district.” 
Dover Lumber Co. v. Board of Comm’rs, 173 
N.C. 117, 91 S.E. 714 (1917). 

What Notice Is Sufficient. — It would 
interfere with a much-needed public develop- 
ment if, as a prerequisite thereto, and before a 
final order could be made, all defects of title and 
mortgages or liens that might be claimed had to 
be looked up and adjudicated. It is sufficient 
that summons is served upon the parties in 
possession under an apparent legal title, and 
that before final adjudication notice is given in 
the manner prescribed, in order that parties 
claiming liens by mortgage or otherwise, or title 


to the land adversely to those in possession, 
should have opportunity to come in and oppose 
confirmation of the final report. Banks v. Lane, 
170 N.C. 14, 86 S.E. 713 (1915), petition for 
rehearing denied, 171 N.C. 505, 88 S.E. 754 
(1916). See also, Drainage Comm’rs v. East 
Carolina Home & Farm Ass’n, 165 N.C. 697, 81 
S.E. 947 (1914). 

Subsequent Notification. — The proceed- 
ings for forming a drainage district are in rem; 
and where a valid statute has been complied 
with therein, and it appears that an owner has 
not been served with process, it is admissible to 
notify him, in possession, nunc pro tunc, and to 
have the lands therein assessed. Taylor v. 
Richardson, 176 N.C. 217, 96 S.E. 1027 (1918). 

Effect of Failure to Serve Summons. — 
Where a landowner having an interest, within 
the meaning of the statute, has not been 
served, and it does not appear that he was an 
apparent party, an order laying an assessment 
on his property is void, the proceedings as they 
relate to him are a nullity, and the assessment 
may be restrained. Dover Lumber Co. v. Board 
of Comm’rs, 173 N.C. 117, 91 S.E. 714 (1917), 
distinguishing Banks v. Lane, 170 N.C. 14, 86 
S.E. 713 (1915), petition for rehearing denied, 
171 N.C. 505, 88 S.E. 754 (1916), holding a 
mortgagee not a necessary party. 
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The statute requires only landowners to 
be made parties in drainage proceedings. 
Dover Lumber Co. v. Board of Comm’rs, 173 
N.G, 117, 91.5.8. 714 (191-7); 


§ 156-58. Publication in case of unknown owners. 


If, at the time of the filing of the petition, or at any time subsequent thereto, 
it shall be made to appear to the court by affidavit or otherwise that the names 
of the owners of the whole or any share of any tracts of land are unknown, and 
cannot after due diligence be ascertained by the petitioners, the court shall 
order a notice in the nature of a summons to be given to all such persons by a 
publication of the petition, or of the substance thereof, and describing gener- 
ally the tracts of land as to which the owners are unknown, with the order of 
the court thereon, in some newspaper published in the county wherein the land 
is located, or in some other county if no newspaper shall be published in the 
first-named county, which newspaper shall be designated in the order of the 
court, and a copy of such publication shall be also posted in at least three 
conspicuous places within the boundaries of the proposed district, and at the 
courthouse door of the county. Such publication in a newspaper and by posting 
shall be made for a period of four weeks. After the time of publication shall 
have expired, if no person claiming and asserting title to the tracts of land and 
entitled to notice shall appear, the court in its discretion may appoint some 
disinterested person to represent the unknown owners of such lands, and 
thereupon the court shall assume jurisdiction of the tracts of land and shall 
adjudicate as to such lands to the same extent as if the true owners were 
present and represented, and shall proceed against the land itself. If at any 
time during the pendency of the drainage proceeding the true owners of the 
lands shall appear in person, they may be made parties defendant of their own 
motion and without the necessity of personal service, and shall thereafter be 
considered as parties to the proceeding; but they shall have no right to except 
to or appeal from any order or judgment theretofore rendered, as to which the 
time for filing exceptions on notice shall have expired. (1911, c. 67, s. 1; C.S., s. 
5316;°1953,,c7675,' Ss) 25.) 


CASE NOTES 


Owners Failing to Oppose Proceeding 
Are Bound Thereby. — By virtue of the notice 
required by this section, the owners of land 
have the opportunity to intervene and assert 
any right they might have to oppose the pro- 
ceeding, if deemed contrary to their interest. 
Not having done so, they are bound by the 
judgment under which bonds were issued. 
Banks v. Lane, 170 N.C. 14, 86 S.E. 713 (1915), 
petition for rehearing denied, 171 N.C. 505, 88 
S.E. 754 (1916). 

As Is Mortgagee. — In proceedings to form 
a drainage district under this statute, notice by 
publication is given of the filing of the report in 


the office of the clerk of the superior court, 
which is open to inspection to the landowner or 
other interested person, and a mortgagee of 
lands who does not intervene and assert his 
rights to oppose the proceedings is bound by the 
final judgment. Banks v. Lane, 170 N.C. 14, 86 
S.E. 713 (1915), petition for rehearing denied, 
171 N.C. 505, 88 S.E. 754 (1916). 

Presumption of Regularity of Judgment. 
— Where publication in accordance with this 
section has been made, every presumption is in 
favor of the regularity of the judgment. Taylor 
v. Richardson, 176 N.C. 217, 96 S.E. 1027 
(1918). 


§ 156-59. Board of viewers appointed by clerk. 


The clerk shall, on the filing of petition and bond, appoint a disinterested and 
competent civil and drainage engineer and two resident freeholders of the 
county or counties in which the lands are located as a board of viewers to 
examine the lands described in the petition and make a preliminary report 
thereon. The drainage engineer shall be appointed upon the recommendation 


1084 


§156-60 ART. 5. ESTABLISHMENT OF DISTRICTS §156-61 


of the Department of Environment and Natural Resources; and no member of 
the board of viewers so appointed shall own any land within the boundaries of 
the proposed district. In the selection of the two members of the board of 
viewers, other than the engineer, the clerk before making the appointment 
shall make careful inquiry into the character and qualifications of the proposed 
members, to the end that the members so appointed shall possess the 
necessary character, capacity, fitness, and impartiality for the discharge of 
their important duties. (1909, c. 442, s. 2; 1917, c. 152, s. 1; C.S., s. 5317; 1961, 
Sela Sant Crohlaon did, Cx 262,/8..25;. 1977, c..7 71. 8.4: 1989...c.. 1210-8, 
218(157); 1997-443, s. 11A.123.) 


Cross References. — See Local Modifica- 
tion under § 156-56. 


CASE NOTES 


Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 


§ 156-60. Attorney for petitioners. 


The petitioners shall select some learned attorney or attorneys to represent 
them, who shall prosecute the drainage proceeding and advise with the 
petitioners and board of viewers, and shall agree upon the compensation for his 
professional services up to the time when the district shall be established and 
the board of drainage commissioners elected, or as nearly so as the same may 
be approximated. If the petitioners are unable to agree upon the selection of an 
attorney or attorneys, the selection may be made by the clerk of the court. The 
foregoing provision shall not interfere with the right of any individual 
petitioner in the selection of an attorney to represent his individual interests 
if he dae deem the same desirable or necessary. (1917, c. 152, s. 1; C.S., s. 
5318. 


§ 156-61. Estimate of expense and manner of payment; 
advancement of funds and repayment from 
assessments. 


The clerk may make an estimate of the aggregate sum of money which shall 
appear to be necessary to pay all the expenses incident to the performance of 
the duties by the board of viewers, including the compensation of the drainage 
engineer and his necessary assistants, and also including the sum for the 
compensation of the attorney for the district, and such court costs as may 
probably accrue, which estimates shall embrace the period of services up to 
and including the establishment of the drainage district and the selection and 
appointment of the board of drainage commissioners. The clerk shall then 
estimate the number of acres of land owned or represented by the petitioners, 
as nearly so as may be practicable without actual survey, and shall assess each 
acre so represented a level rate per acre, to the end that such assessment will 
realize the sum of money which he has estimated as necessary to pay all 
necessary costs of the drainage proceeding up to the time of the appointment 
of the drainage commissioners, as above provided. The assessment above 
provided for which has been or may hereafter be levied shall constitute a first 
and paramount lien, second only to State and county taxes, upon the lands so 
assessed, and shall be collected in the same manner and by the same officers 
as county taxes are collected. The board of viewers, including the drainage 
engineer, shall not be required to enter upon the further discharge of their 
duties until the amount so estimated and assessed shall be paid in cash to the 
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clerk of the court, which shall be retained by him as a court fund, and for which 
he shall be liable in his official capacity, and he shall be authorized to disburse 
the same in the prosecution of the drainage proceeding. Unless all the 
assessments shall be paid within a time to be fixed by the court, which may be 
extended from time to time, no further proceedings shall be had, and the 
proceeding shall be dismissed at the cost of the petitioners. If the entire sum 
so estimated and assessed shall not be paid to the clerk within the time 
limited, the amounts so paid shall be refunded to the petitioners pro rata after 
paying the necessary costs accrued. Nothing herein contained shall prevent 
one or more of the petitioners from subscribing and paying any sum in addition 
to their assessment in order to make up any deficiency arising from the 
delinquency of one or more of the petitioners. When the sum of money so 
estimated shall be paid, the board of viewers shall proceed with the discharge 
of their duties, and in all other respects the proceeding shall be prosecuted 
according to the law. After the district shall have been established and the 
board of drainage commissioners appointed, it shall be the duty of the board of 
drainage commissioners to refund to each of the petitioners the amount so paid 
by them as above provided, out of the first moneys which shall come into the 
hands of the board from the sale of bonds or otherwise, and the same shall be 
included in ascertaining the total cost of improvement. 

In heu of the procedures set forth in the preceding paragraph, the board of 
county commissioners may advance funds, or any part thereof, for the purposes 
set forth in the preceding paragraph. Such advances shall be made to a county 
official designated by the commissioners, and shall be disbursed upon such 
terms as the county commissioners may direct. If the district shall be 
organized, the funds advanced shall be repaid from assessments thereafter 
levied. (1917, c. 152, s. 1; C.S., s. 5819; 1941, c. 342; 1961, c. 614, s. 6; c. 662.) 


§ 156-62. Examination of lands and preliminary report. 


The board of viewers shall proceed to examine the land described in the 
petition, and other land if necessary to locate properly such improvement or 
improvements as are petitioned for, along the route described in the petition, 
or any other route answering the same purpose if found more practicable or 
feasible, and may make surveys such as may be necessary to determine the 
boundaries and elevation of the several parts of the district, and shall make 
and return to the clerk of the superior court within 30 days, unless the time 
shall be extended by the court, a written report, which shall set forth: 

(1) Whether the proposed drainage is practicable or not. 

(2) Whether it will benefit the public health or any public highway or be 
conducive to the general welfare of the community. 

(3) Whether the improvement proposed will benefit the lands sought to be 
benefited. 

(4) Whether or not all the lands that are benefited are included in the 
proposed drainage district. 

(5) Whether or not the district proposed to be formed is to be a reclama- 
tion district or an improvement district. A reclamation district is 
defined to be a district organized principally for reclaiming lands not 
already under cultivation. An improvement district is defined to be a 
district organized principally for the improvement of lands then under 
cultivation. The board of viewers shall further report, if the district is 
a reclamation district within the above definition, whether or not the 
proposed drainage would be justified by the additional value for 
agricultural purposes given to land so drained. 

They shall also file with this report a map of the proposed drainage district, 
showing the location of the ditch or ditches or other improvement to be 
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constructed and the lands that will be affected thereby, and such other 
information as they may have collected that will tend to show the correctness 
of their findings. (1909, c. 442, s, 3; C.S., s. 53820; 1927, c. 98, s. 2.) 


CASE NOTES 


Applied in In re Drainage of Ahoskie Creek, Beaufort County No. 5, 255 N.C. 338, 121 
257 N.C. 337, 125 S.E.2d 908 (1962). S.E.2d 599 (1961). 
Stated in In re Albemarle Drainage Dist., 


§ 156-63. First hearing of preliminary report. 


The clerk of the superior court shall consider this report. If the viewers 
report that the drainage is not practicable or that it will not benefit the public 
health or any public highway or be conducive to the general welfare of the 
community, and the court shall approve such findings, the petition shall be 
dismissed at the cost of the petitioners, and such petition shall likewise be 
dismissed at the cost of the petitioners if it is sought to set up a reclamation 
district and the viewers report that the cost of reclaiming the land would be so 
great as not to justify the expense of draining it. Such petition or proceeding 
may again be instituted by the same or additional landowners at any time after 
six months, upon proper allegations that conditions have changed or that 
material facts were omitted or overlooked. If the viewers report that the 
drainage is practicable and that it will benefit the public health or any public 
highway or be conducive to the general welfare of the community, and the court 
shall so find, then the court shall fix a day when the report will be further 
heard and considered. (1909, c. 442, s. 4; C.S., s. 5321; 1927, c. 98, s. 3.) 


CASE NOTES 


As to setting of date for objections by Applied in In re Drainage of Ahoskie Creek, 
clerk, see Shelton v. White, 163 N.C. 90, 79 257 N.C. 337, 125 S.E.2d 908 (1962). 
S.E. 427 (1913). 


§ 156-64. Notice of further hearing. 


If the petition is entertained by the court, notice shall be given by publication 
once a week for at least two consecutive weeks in some newspaper of general 
circulation within the county or counties, if one shall be published in such 
counties, and also by posting a written or printed notice at the door of the 
courthouse and at five conspicuous places within the drainage district, that on 
the date set, naming the day, the court will consider and pass upon the report 
of the viewers. At least 15 days shall intervene between the date of the 
publication and the posting of the notices and the date set for the hearing. 
P90 te 4498) OOS 9s) 538221963, 'c'767;\s° 1) 


CASE NOTES 


Applied in In re Drainage of Ahoskie Creek, Beaufort County No. 5, 255 N.C. 338, 121 
257'N.C. 337, 125 S.E.2d 908 (1962). S.E.2d 599 (1961). 
Stated in In re Albemarle Drainage Dist., 


§ 156-65. Further hearing, and district established. 


At the date appointed for the hearing the court shall hear and determine any 
objections that may be offered to the report of the viewers. If it appear that 
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there is any land within the proposed levee or drainage district that will not be 
affected by the leveeing or drainage thereof, such lands shall be excluded and 
the names of the owners withdrawn from such proceeding; and if it shall be 
shown that there is any land not within the proposed district that will be 
affected by the construction of the proposed levee or drain, the boundary of the 
district shall be so changed as to include such land, and such additional 
landowners shall be made parties plaintiff or defendant, respectively, and 
summons shall issue accordingly, as hereinbefore provided. After such change 
in the boundary is made, the sufficiency of the petition shall be verified, to 
determine whether or not it conforms to the requirements hereinbefore 
provided. The efficiency of the drainage or levees may also be determined, and 
if it appears that the location of any levee or drain can be changed so as to 
make it more effective, or that other branches or spurs should be constructed, 
or that any branch or spur projected may be eliminated or other changes made 
that will tend to increase the benefits of the proposed work, such modification 
and changes shall be made by the board. The engineer and the other two 
viewers may attend this meeting and give any information or evidence that 
may be sought to verify and substantiate their report. If necessary, the 
petition, as amended, shall be referred by the court to the engineer and two 
viewers for further report. The above facts having been determined to the 
satisfaction of the court, and the boundaries of the proposed district so 
determined, it shall declare the establishment of the drainage or levee district, 
which shall be designated by a name or number, for the object and purpose as 
herein set forth. 

If any lands shall be excluded from the district because of the court having 
found that such lands will not be affected or benefited, and the names of the 
owners of such lands have been withdrawn from such proceeding, but such 
lands are so situated as necessarily to be located within the outer boundaries 
of the district, such fact shall not prevent the establishment of the district, and 
such lands shall not be assessed for any drainage tax; but this shall not prevent 
the district from acquiring a right-of-way across such lands for constructing a 
canal or ditch or for any other necessary purpose authorized by law. 

The court shall further determine, if it is sought to establish a reclamation 
district, whether or not the increased value of the particular land should be so 
great as to justify the cost and expenses of its reclaiming. (1909, c. 442, s. 6; 
LOJA Cr Giese 2a noes (5325. 19RT ECA Sues) 


CASE NOTES 


Reason for Conferring Power to Include 
Lands of Opposing Owners. — It is because 
of the benefits which accrue to the public from 
the establishment of a drainage district under 
the statute that power conferred thereby upon 
the court to include lands of owners who are 
unwilling to sign the petition or who oppose the 
establishment of the district is sustained. 
O’Neal v. Mann, 193 N.C. 153, 136 S.E. 379 
(1927). 

What Issues May Be Raised by Minority 
Landowner. — A minority landowner included 
in a proposed drainage district to be laid out 
may not contest the formation of the district, 
but may only raise the issue as to his benefits 
therefrom. Shelton v. White, 163 N.C. 90, 79 
S.E. 427 (1913). 

Right of Signer of Original Petition to 


Object. — Upon the report of the viewers at 
the final hearing in proceedings to lay off a 
drainage district, one who signed the original 
petition and may have ascertained from the 
information contained in the report, contrary to 
his previous opinion, that the cost of the im- 
provements and damages would amount to 
more than the benefits to his land, may then file 
his objections, and the same procedure is then 
open to him as if he had not signed the petition. 
Shelton v. White, 163 N.C. 90, 79 S.E. 427 
(1913). 

Boundaries Must Include All Lands Ben- 
efited. — The court has no authority to decree 
the establishment of a drainage district which 
does not include within its boundaries all lands 
benefited by the work to be done. It must 
enlarge the boundaries to include all such land. 
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In re Albemarle Drainage Dist., Beaufort 
County No. 5, 255 N.C. 338, 121 S.E.2d 599 
(1961). 


ART. 5. ESTABLISHMENT OF DISTRICTS 


§156-67 


harmonizing with the purposes of the other. 
Drainage Comm’rs y. East Carolina Home & 
Farm Ass’n, 165 N.C. 697, 81 S.E. 947 (1914). 


A smaller drainage district may be laid 
off within the boundaries of a larger one, 
theretofore organized, the purposes of each 


Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 


§ 156-66. Right of appeal. 


Any person owning lands within the drainage or levee district which he 
thinks will not be benefited by the improvement and should not be included in 
the district may appeal from the decision of the court to the superior court of 
such county, in termtime, by filing an appeal, accompanied by a bond 
conditioned for the payment of the costs if the appeal should be decided against 
him, for such sum as the court may require, not exceeding two hundred dollars 
($200.00), signed by two or more solvent sureties or in some approved surety 


company to be approved by the court. (1909, c. 442, s. 8; C.S., s. 5324.) 


Cross References. — As to appeal from 
final hearing, see § 156-75. 


CASE NOTES 


Appeal as Notice to Purchaser of Bonds. 
— Where the owner of land in a drainage 
district has duly excepted under this section 
and again under § 156-75 and has appealed, 
the purchaser of bonds issued by the district 
takes with notice of the rights of the complain- 
ing party so excepting, and acquires the bonds 
subject thereto. Drainage Dist. No. 1 v. Parks, 
170 N.C. 435, 87 S.E. 229 (1917). 

Proceedings upon Appeal. — A petition for 
the establishment of a drainage district by a 
majority of the resident landowners or by the 
owners of three fifths of the land therein, ap- 
proved by the report of the viewers and af- 
firmed by the clerk, permits a majority owner to 
raise only the issue of fact for the jury to 
determine as to the benefit to his lands; and 
should the jury find in favor of the objector, he 
is not entitled as a matter of right to have his 
land excluded, but it is for the judge to decide 
whether this may be done without injury to the 
district, and if not, he may order that such land 
be retained upon payment of damages to be 
awarded by the jury, as in condemnation of 
lands; all other matters embodied in the report 
are subject to approval by the clerk, and review 


by the judge without the intervention of a jury, 
being questions of fact. Shelton v. White, 163 
N.C. 90, 79 S.E. 427 (1918). 

Challenge upon Issuance of Additional 
Bonds Not Permitted After Failure to Ap- 
peal. — Appeals are separately provided for 
under this section when the drainage district 
has been laid off, and under § 156-75 when the 
final act is passed upon; and where the com- 
plaining owner of land in the district has not 
entered an exception under either of these two 
sections, as the statute provides, and bonds 
have been duly issued on the lands of the 
district for drainage purposes, and thereafter 
application has been made by the commission- 
ers for the issuance of additional bonds, in the 
further proceedings he may not be permitted to 
go back and challenge the formation of the 
district and the classification and assessments 
already made by attacking the reports of the 
engineers and viewers, and withdraw a large 
part of his lands from the district theretofore 
formed. Drainage Dist. No. 1 v. Parks, 170 N.C. 
435, 87,8.Be 2291917). 

Cited in In re Drainage of Ahoskie Creek, 
ZO7N.C. 637, 125.5, h-2d 908 Gl962). 


§ 156-67. Condemnation of land. 


If it shall be necessary to acquire a right-of-way or an outlet over and 
through lands not affected by the drainage, and the same cannot be acquired 
by purchase, then and in such event the power of eminent domain is hereby 
conferred, and the same may be condemned. The owners of the land proposed 
to be condemned may be made parties defendant in the manner of an ancillary 
proceeding, and the procedure shall be, to the extent practicable, supple- 
mented by the provisions of Chapter 40A Eminent Domain and such damages 
as may be awarded as compensation shall be paid by the board of drainage 
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commissioners out of the first funds which shallbe available from the proceeds 
of sale of bonds or otherwise. (1909, c. 442, s. 7; C.S., s. 5325; 1981, c. 919, s. 
24.) 


§ 156-68. Complete survey ordered. 


After the district is established the court shall refer the report of the 
engineer and viewers back to them to make a complete survey, plans, and 
specifications for the drains or levees or other improvements, and fix a time 


when the engineer and viewers shall complete and file their report, not 
exceeding 60 days. (1909, c. 442, s. 9; C.S., s. 5326.) 


§ 156-69. Nature of the survey; conservation and replace- 
ment of fish and wildlife habitat; structures to 
control and store water. 


The engineer and viewers shall have power to employ such assistants as may 
be necessary to make a complete survey of the drainage district, and shall 
enter upon the ground and make a survey of the main drain or drains and all 
its laterals. The line of each ditch, drain, or levee shall be plainly and 
substantially marked on the ground. The course and distance of each ditch 
shall be carefully noted and sufficient notes made, so that it may be accurately 
plotted and mapped. A line of levels shall be run for the entire work and 
sufficient data secured from which accurate profiles and plans may be made. 
Frequent bench marks shall be established among the line, on permanent 
objects, and their elevation recorded in the field books. If it is deemed 
expedient by the engineer and viewers, other levels may be run to determine 
the fall from one part of the district to another. If an old watercourse ditch, or 
channel is being widened, deepened, or straightened, it shall be accurately 
cross-sectioned so as to compute the number of cubic yards saved by the use of 
such old channel. A drainage map of the district shall then be completed, 
showing the location of the ditch or ditches and other improvements and the 
boundary, as closely as may be determined by the records, of the lands owned 
by each individual landowner within the district. The location of any railroads 
or public highways and the boundary of any incorporated towns or villages 
within the district shall be shown on the map. There shall also be prepared to 
accompany this map a profile of each levee, drain, or watercourse, showing the 
surface of the ground, the bottom or grade of the proposed improvement, and 
the number of cubic yards of excavation or fill in each mile or fraction thereof, 
and the total yards in the proposed improvement and the estimated cost 
thereof, and plans and specifications, and the cost of any other work required 
to be done. 

The board of viewers shall consider the effect of the proposed improvements 
upon the habitat of fish and wildlife, and the laws and regulations of the 
Commission for Health Services. Their report shall include their recommen- 
dations and the estimated cost thereof, as to the conservation and replacement 
of fish and wildlife habitat, if they shall determine such shall be damaged or 
displaced by the proposed improvement. The board, to determine their 
recommendations, may consult governmental agencies, wildlife associations, 
individuals, or such other sources as they may deem desirable, to assist them 
in their considerations of and recommendations relating to, the conservation 
and replacement of fish and wildlife habitat. 

The board of viewers shall consider the need for and feasibility of, the 
construction of structures which will do one or more of the following: 

(1) Control the flow of water, 
(2) Impound or store water and, 
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(3) ides areas for conservation and replacement of fish and wildlife 

abitat. 

If structures are recommended for any one or more of said purposes, their 
report shall include: 

(1) Specifications therefor. 

(2) Location thereof together with the description of the area of land 
needed for the purpose of said structure, i.e., water storage or 
impoundment, or fish and wildlife habitat. 

(3) Estimate of cost thereof. 

The report of the board of viewers shall set forth, in regard to the foregoing, 
the following information: : 

(1) The areas of land needed for construction and maintenance of: 

a. The canals and drainage system. 
‘b. Structures to: 
1. To control the water, 
2. Impound or store water and, 
3. To conserve and replace fish and wildlife habitat. 

(2) Upon whose land such areas are located. 

(3) The area of land necessary to be acquired from each landowner. 

The map accompanying the report shall have shown thereon, the location of 
the areas of land needed for the construction and maintenance of the following: 

(1) The canal and drainage system. 

(2) Structures to: 

a. Control the flow of water, 
b. Impound or store the water, 
c. Conserve and replace fish and wildlife habitat. 

The board of viewers may, in its discretion, agree with the Soil Conservation 
Service of the Department of Agriculture or any agency of the government of 
the United States or of the State of North Carolina whereby such agency will 
furnish all or a part of the service necessary to obtain the information set forth 
in the preceding paragraph and in G.S. 156-68. 

The board of viewers may accept such information as furnished by such 
agencies and include such information in their final report to the clerk. 

The board of viewers and engineers of the district may use control or 
semicontrol, mosaic aerial photographs or other sources and stereoscopic or 
other methods, generally used and deemed acceptable by civil and drainage 
engineers for the purpose of obtaining the information required in this section 
and in lieu of a detailed ground survey. In the event a detailed ground survey 
is not made, only those ground markings need be made as the board of viewers 
deem necessary. The location of the proposed canals must be shown on the 
ground prior to actual construction. (1909, c. 442, s. 10; C.S., s. 5327; 1959, c. 
Demet. c. O14. 85.5, 9; 1965, ¢c) 1143,'s.. 1; 1973, c. 476,:s..128;) 


CASE NOTES 


Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 


§ 156-70. Assessment of damages. 


It shall be the further duty of the engineer and viewers to assess the 
damages claimed by anyone that are justly right and due to him for land taken 
or for inconvenience imposed because of the construction of the improvement, 
or for any other legal damages sustained. Such damages shall be considered 
separate and apart from any benefit the land would receive because of the 
proposed work, and shall be paid by the board of drainage commissioners when 
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§156-70.1 


funds shall come into their hands. (1909, c. 442, s. 11; 1915, c. 238; 1917, c. 152, 


$.5162 CS1s85328:) 


CASE NOTES 


Pendency of a proceeding to lay off a 
drainage district under the statute is no- 
tice as to all the lands embraced in the district, 
and the grantees thereof are bound by statu- 
tory requirements as to the procedure to re- 
cover damages to the lands, as were their 
grantors who were parties to the proceedings 
and who owned the lands at the time thereof. 
Newby & White v. Board of Drainage Comm’rs, 
163 N.C. 24, 79 S.E. 266 (1913). 

Inclusion of Damages to Timber. — While 
under the drainage acts no assessments for 
benefits can be made against the owner of 
timber interests, only the land itself being 
liable, the owner of the land and of timber 
within the district, by the provision of the 
statute, when made a party to the proceedings 
and duly notified, is required to present his 
claim for the entire injury, inclusive of that to 
his timber, and the damages to the timber 
should thus be included and allowed in the final 
judgment in the proceedings. Beaufort County 
Lumber Co. v. Drainage Comm'rs, 174 N.C. 
647, 94 S.E. 457 (1917). 

When Independent Action for Damages 
May Be Maintained. — The principles that 
conclude parties to proceedings in the forma- 
tion of drainage districts under the statute by 
final judgment from a recovery of damages to 
their lands applies to such as may have accrued 
in the laying out and establishment of the 
district under the procedure prescribed, and 


does not prevent an injured proprietor, within 
or without the district, from maintaining an 
independent action to recover damages caused 
by an unauthorized and substantial departure 
from the scheme and plan established by the 
decrees and orders in the cause, nor where the 
damage complained of is attributable to the 
negligence of the company or its officers or 
agents in carrying out the proposed work. 
Spencer v. Wills, 179 N.C. 175, 102 S.E. 275 
(1920). 

Permanent Damages Held Recoverable. 
— Where the whole of plaintiff's land was 
originally included in a drainage district to be 
established under the statutory provisions, but 
the final judgment so restricted and modified 
the survey, plat and boundaries as to exclude 
all except a comparatively small potion of the 
land, but the preliminary survey showed that a 
canal would go through the land included as 
well as through the land, or a large part 
thereof, excluded by the final judgment, and 
there was no evidence that ancillary proceed- 
ings for this outside land by condemnation had 
been resorted to, the plaintiff, in his indepen- 
dent action, could elect to recover the perma- 
nent damages caused to his land. Sawyer v. 
Camden Run Drainage Dist., 179 N.C. 182, 102 
S.E. 273 (1920). 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 


§ 156-70.1. When title deemed acquired for purpose of 
easements or rights-of-way; notice to land- 
owner; claim for compensation; appeal. 


The district shall be deemed to have acquired title for the purpose of 
easements or rights-of-way to those areas of land identified in the final report 
of the board of viewers and as shown on the map accompanying said report, at 
the time said final report is confirmed by the clerk of the superior court. 

The board of viewers shall cause notice as to the area or areas of land 
involved, to be given to each landowner so affected, which notice shall be in 
writing and mailed to the last known address of the landowner at least seven 
days prior to the hearing on the final report as provided by G.S. 156-73. 

If the landowner desires compensation for the land areas so acquired by the 
district, claim for the value of the same shall be submitted to the board of 
viewers on or before the time of the adjudication upon the final report as 


provided for by G.S. 156-74. 


If the board of viewers shall approve the claim, the amount so approved shall 
be added to the total cost of the district as estimated in said final report and 
this shall be done by amendment to the final report submitted to the clerk of 
the superior court on or before the adjudication provided for in G.S. 156-74. 
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If the board of viewers shall not approve said claim, the clerk of the superior 
court shall consider the claim and determine what in his opinion is a fair value 
and the amount so determined shall be shown in the said final report as 
amended and confirmed by said adjudication. The landowner or the drainage 
district may appeal from the decision of the clerk of the superior court, to the 
superior court, upon the question of the value of the land taken and such value 
shall be determined by a jury. The procedure for the appeal shall be in 
Berta the provision of G.S. 156-75. (1959, c. 597, s. 2; c. 1085; 1965, 
i if ere 


CASE NOTES 


Applied in Taylor v. Askew, 17 N.C. App. 
620, 195 S.E.2d 316 (1973). 


§ 156-71. Classification of lands and benefits. 


It shall be the further duty of the engineer and viewers to personally 
examine the land in the district and classify it with reference to the benefit it 
will receive from the construction of the levee, ditch, drain, or watercourse or 
other improvement. In the case of drainage, the degree of wetness on the land, 
its proximity to the ditch or a natural outlet, and the fertility of the soil shall 
be considered in determining the amount of benefit it will receive by the 
construction of the ditch. The land benefited shall be separated in five classes. 
The land receiving the highest benefit shall be marked “Class A”; that receiving 
the next highest benefit, “Class B”; that receiving the next highest benefit, 
“Class C”; that receiving the next highest benefit, “Class D,” and that receiving 
the smallest benefit, “Class E.” The holdings of any one landowner need not be 
all in one class, but the number of acres in each class shall be ascertained, 
though its boundary need not be marked on the ground or shown on the map. 
The total number of acres owned by one person in each class and the total 
number of acres benefited shall be determined. The total number of acres of 
each class in the entire district shall be obtained and presented in tabulated 
form. The scale of assessment upon the several classes of land returned by the 
engineer and viewers shall be in the ratio of five, four, three, two, and one; that 
is to say, as often as five mills per acre is assessed against the land in “Class 
A,” four mills per acre shall be assessed against the land in “Class B,” three 
mills per acre in “Class C,” two mills per acre in “Class D,” and one mill per acre 
in “Class E.” This shall form the basis of the assessment of benefits to the lands 
for drainage purposes. In any district lands may be included which are not 
benefited for the agriculture or crop production, or slightly so, but which will 
receive benefit by improvement in health conditions, and as to such lands the 
engineer and viewers may assess each tract of land without regard to the ratio 
and at such a sum per acre as will fairly represent the benefit of such lands. 
Villages or towns or parts thereof and small parcels of land located outside 
thereof and used primarily for residence or other specific purposes, and which 
require drainage, may also be included in any drainage district which by 
reason of their improved conditions and the limited area in each parcel under 
individual ownership, it is impracticable to fairly assess the benefits to each 
separated parcel of land by the ratio herein provided, and as to such parcels of 
land the engineer and viewers may assess each parcel of land without regard 
to the ratio and at a higher rate per acre respectively by reason of the greater 
benefits. If the streets or other property owned by any incorporated town or 
village are likewise benefited by such drainage works, the corporation may be 
assessed in proportion to such benefits, which assessment shall constitute a 
liability against the corporation and may be enforced as provided by law. 
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The board of viewers may determine that some areas of the district will 
receive more benefits than other areas and if such is determined, the varying 
benefits shall be reflected in the manner of classification of benefits to each 
area and the tracts of land therein. (1909, c. 442, s. 12; C.S., s. 53829; 1928, c. 


217, s. 1; 1961, c. 614, s. 7.) 


Cross References. — As to application of 
this section, see § 156-104. 


CASE NOTES 


Discretion of Commissioners as to Clas- 
sification Under Local Act. — The legisla- 
ture, in authorizing the establishment of a 
drainage district, may very largely commit to 
the commissioners the exercise of their judg- 
ment as to what should be done in carrying out 
the general provisions specified by the statute; 
and the special act of the legislature creating 
the Gaston County Drainage Commission, c. 
42:7, Public-Local Laws of 1911, thus construed, 


ing his authorized assessments for benefits 
solely because the commission failed to strictly 
and literally divide the lands into the number 
of classes therein set out. Mitchem v. Gaston 
County Drainage Comm’n, 182 N.C. 511, 109 
S.H; 5511921). 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 

Stated in In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255 N.C. 338, 121 


does not relieve a landowner therein from pay- S.E.2d 599 (1961). 


§ 156-72. Extension of time for report. 


In case the work is delayed by high water, sickness, or any other good cause, 
and the report is not completed at the time fixed by the court, the engineer and 
viewers shall appear before the court and state in writing the cause of such 
failure and ask for sufficient time in which to complete the work, and the court 
shall set another date by which the report shall be completed and filed. (1909, 
c. 442, s. 14; C.S., s. 5330.) 


§ 156-73. Final report filed; notice of hearing. 


When the final report is completed and filed it shall be examined by the 
court, and if it is found to be in due form and in accordance with the law it shall 
be accepted, and if not in due form it may be referred back to the engineer and 
viewers, with instructions to secure further information, to be reported at a 
subsequent date to be fixed by the court. When the report is fully completed 
and accepted by the court a date not less than 20 days thereafter shall be fixed 
by the court for the final hearing upon the report, and notice thereof shall be 
given by publication in a newspaper of general circulation in the county and by 
posting a written or printed notice on the door of the courthouse and at five 
conspicuous places throughout the district, such publication to be made once a 
week for at least three consecutive weeks before the final hearing. During this 
time a copy of the report shall be on file in the office of the clerk of the superior 
court, and shall be open to the inspection of any landowner or other persons 
interested within the district. (1909, c. 442, s. 15; C.S., s. 5331; 1959, c. 807, ss. 
Le2P 196s Ac 76% S22) 


CASE NOTES 


Newspaper Publication Held Unneces- 
sary. — It was not fatal to the validity of bonds 
issued by a drainage district that the notice of 
the time of hearing objections to the final report 
was not published in some newspaper of gen- 


eral circulation in the county, when it appeared 
that no newspaper was published therein or 
elsewhere which had a general circulation in 
the county, and that the landowners affected 
had actual and ample notice of such time and 
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raised no objection. Board of Drainage Comm’rs 
v. Brett Eng’r Co., 165 N.C. 37, 80 S.E. 897 
(1914). 


§ 156-74. Adjudication upon final report. 


At the date set for hearing any landowner may appear in person or by 
counsel and file his objection in writing to the report of the viewers; and it shall 
be the duty of the court to carefully review the report of the viewers and the 
objections filed thereto, and make such changes as are necessary to render 
substantial and equal justice to all the landowners in the district. If, in the 
opinion of the court, the cost of construction, together with the amount of 
damages assessed, is not greater than the benefits that will accrue to the land 
affected, the court shall confirm the report of the viewers. If, however, the court 
finds that the cost of construction, together with the damages assessed, is 
greater than the resulting benefit that will accrue to the lands affected, the 
court shall dismiss the proceedings at the cost of the petitioners, and the 
sureties upon the bond so filed by them shall be liable for such costs. Provided, 
that the Department of Environment and Natural Resources may remit and 
release to the petitioners the costs expended by the board on account of the 
engineer and his assistants. The court may from time to time collect from the 
petitioners such amounts as may be necessary to pay costs accruing, other 
than costs of the engineer and his assistants, such amounts to be repaid from 
the special tax hereby authorized. 

The court shall, at the time of consideration of said report, determine 
whether: 

(1) The petitioners constitute a majority of the resident landowners, 
whose lands are adjudged to be benefited by the proposed construction 
work as shown in the final report of the board of viewers and finally 
approved by the court; or 

(2) The petitioners own three fifths of the land area which is adjudged to 
be benefited by the proposed construction work as shown in the final 
report of the board of viewers and finally approved by the court. 

If the petitioners do not constitute either a majority of the resident 
landowners or own three fifths of the land as set out in subdivisions (1) or (2) 
above, then the proceedings shall be dismissed. (1909, c. 442, s. 16; 1915, c. 
Ban ema Ce 12,78. 16;.C.8.,.8; 5332; 1925,.c. 122, 3.4;,1959,.c..4512,isy1; 
196 be. 1198:41973)1c..1262;: s..23; .1977,.c.: 771, 62 45,1989; cy 127;.87218(158); 
1997-4438, s. 11A.123.) 


CASE NOTES 


Final Decree as Adjudication That Ben- 
efits Exceed Burdens. — A final decree in 
proceedings to lay off a statutory drainage 
district is an adjudication that the benefits to 
the land within the district are more than the 
burdens assessed against it for such purpose. 
Banks v. Lane, 170 N.C. 14, 86 S.E. 713 (1915), 
petition for rehearing denied, 171 N.C. 505, 88 
S.E. 754 (1916). 

Failure to Object as Waiver. — The ques- 
tion as to whether an owner of land within a 
drainage district has realized the benefits an- 
ticipated is eliminated when the district is 
established upon the report; and where such 
owner remains silent or makes no objection or 


exception at the proper time as to the proceed- 
ings of the board, his silence is a waiver of any 
right he may have had therein, and an indepen- 
dent remedy by injunction is not open to him. 
Mitchem v. Gaston County Drainage Comm’n, 
182 N.C. 511, 109 S.E. 551 (1921). 

Where a drainage district has been duly laid 
off in conformity with the statute, and a land- 
owner therein has not excepted to either the 
preliminary or final report, he may not, after 
appointment of the commissioners, be heard to 
complain that the benefits he is to receive are 
not as great as those he had contemplated. 
Griffin v. Board of Comm’rs, 169 N.C. 642, 86 
S.E. 575 (1915). 
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§ 156-75. Appeal from final hearing. 


Any landowner, party petitioner, or the drainage district may, within 10 days 
after the entry of an order or judgment by the clerk upon the report of the 
board of viewers, appeal to the superior court in session time or in chambers. 
The procedures for taking appeal are as provided in Article 27A of Chapter 1 
of the General Statutes, except as provided otherwise by this Subchapter. In an 
appeal to the superior court taken under this section or any other section or 
provision of the drainage laws of the State, general or local, the appeal has 
precedence in consideration and trial by the court. If other issues also have 
precedence in the superior court under existing law, the court, in its discretion, 
determines the order in which they are heard. (1909, c. 442, s. 17; 1911, c. 67, 


SMOG ss ooobow Las. Coz dys) 2 1960) (C192 s a1 Oo] oC UO Sm oos 


1999-216, s. 20.) 


Cross References. — As to right of appeal, 
see § 156-66. As to application of this section, 
see § 156-104. 

Effect of Amendments. — Session Laws 


1999-216, s. 20, effective January 1, 2000, and 
applicable to all orders or judgments subject to 
this act that are entered on or after that date, 
rewrote the section. 


CASE NOTES 


Construction of Section. — This section, 
providing for an appeal upon exception to the 
final report by an owner of lands in a drainage 
district laid off under the provisions of the 
statute, necessarily refers to the formation of 
the district and the assessments of the lands 
embraced in it. Wayne County Drainage Dist. 
No. 1 v. Parks, 170 N.C. 435, 87 S.E. 229 (1917). 

Appeal Only upon Exceptions Filed Be- 
low. — An appeal from the final order of the 
clerk in establishing a drainage district under 
this section is heard only upon the exceptions 
thereto filed as to issues of law or fact. In re Big 
Cold Water Drainage Dist., 162 N.C. 127, 78 
S.E. 14 (1913); Shelton v. White, 163 N.C. 90, 
79 S.E. 427 (1918). 

It is sufficient that the clerk has found 
as a fact that the allegations set out in the 
petition are true, if these allegations are 


sufficient, and distinctly and clearly made. In 
re Big Cold Water Drainage Dist., 162 N.C. 127, 
78 S.E. 14 (1918). 

Where, by consent of the parties to an 
action, the court has ordered a referee for 
hearing and determining “all matters in contro- 
versy,’ and the controversy has arisen upon 
exceptions taken by a landowner to the final 
report on the plan and assessments made in 
forming a drainage district, by this section, the 
complaining party may not successfully except 
to the authority of the referee in passing upon 
questions therein arising which have been re- 
ferred to him. Wayne County Drainage Dist. 
No. 1 v. Parks, 170 N.C. 435, 87S.E. 229 (1917). 

Cited in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962); In re 
Drainage of Ahoskie Creek, 261 N.C. 407, 134 
S.E.2d 642 (1964). 


§ 156-76. Compensation of board of viewers. 


The compensation of the engineer, including his necessary assistants, 
rodmen, and laborers, and also the compensation of the viewers, shall be fixed 
by the clerk. In fixing such compensation, particularly of the drainage 
engineer, the clerk shall confer fully with the Department of Environment and 
Natural Resources and with the petitioners. The compensation to be paid the 
two members of the board of viewers, other than the engineer, shall be in such 
amount per day as may be fixed by the clerk of the superior court for the time 
actually employed in the discharge of their duties, and in addition any actual 
and necessary expenses of travel and subsistence while in the actual discharge 
of their duties, an itemized report of which shall be submitted and verified. 
(1909, c. 442, s: 36;:1917,:c: 152, ss. 1, 2; C.S., 8. 5834; 1925, c.:122,.s. 4;.1959, 
e288; 1961 9¢.-1198; 1973 .cH1262s, 23351977,-ch: 1 ilies a451989 Ac: (2heB! 
218(159); 1997-443, s. 11A.123.) 
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§ 156-77. Account of expenses filed. 


The engineer and viewers shall keep an accurate account and report to the 
court the name and number of days each person was employed on the survey 
and the kind of work he was doing, and any expenses that may have been 
incurred in going to and from the work, and the cost of any supplies or material 
pees have been used in making the survey. (1909, c. 442, s. 13; C.S., s. 


. 156-78. Drainage record. 


The clerk of the superior court shall provide a suitable book, to be known as 
the “Drainage Record,” in which he shall transcribe every petition, motion, 
order, report, judgment, or finding of the board in every drainage transaction 
that may come before it, in such a manner as to make a complete and 
continuous record of the case. Copies of all the maps and profiles are to be 
furnished by the engineer and marked by the clerk “official copies,” which shall 
be kept on file by him in his office, and one other copy shall be pasted or 
otherwise attached to his record book. (1909, c. 442, s. 18; C.S., s. 5336.) 


CASE NOTES 


Waiver by Failure to Object to Proceed- 
ings Noted in Record Book. — Upon the 
filing of the final report by the viewers, etc., in 
a proceeding to establish a drainage district 
under the provisions of the statute, a record is 
required by the statute to be kept in a book for 


proceedings notice of all that has been done 
materially affecting them; and when they have 
timely failed to make objection, they have lost 
their right to object by the delay. Griffin v. 
Board of Comm’rs, 169 N.C. 642, 86 S.E. 575 
(1915). 


the purpose, giving all those interested in the 


§ 156-78.1. Municipalities. 


(a) Any municipality may participate in drainage district works or projects 
upon mutually agreeable terms relating to such matters as the construction, 
financing, maintenance and operation thereof. 

(b) Any municipality may contribute funds toward the construction, main- 
tenance and operation of drainage district works or projects, to the extent that 
such works or projects: 

(1) Provide a source of municipal water supply for the municipality, or 
protect an existing source of such supply, enhance its quality or 
increase its dependable capacity or quantity, or implement or facili- 
tate the disposal of sewage of the municipality; or 

(2) Protect against or alleviate the effects of floodwater or sediment 
damages affecting, or provide drainage benefits for property owned by 
the municipality or its inhabitants. 

(c) Municipal expenditures for the aforesaid purposes are declared to be for 
necessary expenses. Municipalities may enter continuing contracts, some 
portion or all of which may be performed in an ensuing year, agreeing to make 
periodic payments in ensuing fiscal years to drainage districts in consideration 
of benefits set forth in subsection (b) (2) of this section, but no such contract 
may be entered into unless sufficient funds have been appropriated to meet 
any amount to be paid under the contract in the fiscal year in which the 
contract is made. The municipal governing body shall, in the budget ordinance 
of each ensuing fiscal year during which any such contract is in effect, 
appropriate sufficient funds to meet the amount to be paid under the contract 
in such ensuing fiscal year. The statement required by G.S. 160-411.1 to be 
printed, written or typewritten on all contracts, agreements, or requisitions 
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requiring the payment of moneys shall be placed on such a continuing contract 
only if sufficient funds have been appropriated to meet the amount to be paid 
under the contract in the fiscal year in which the contract is made. 

(d) The provisions of this section are permissive. If a municipality does not 
participate in accordance with the provisions of this section, then the other 
provisions of Subchapter III shall apply and be followed. (1961, c. 614, s. 10.) 


Editor’s Note. — Section 160-411.1, re- 
ferred to in this section, was repealed by Ses- 
sion Laws 1971, c. 780, s.13.See now § 159-28. 


Cross References. — As to property taxes 
to provide for drainage projects or programs, 
see § 160A-209. 


ARTICLE 6. 


Drainage Commissioners. 


§ 156-79. Appointment and organization under original 
act. 


After the drainage district has been declared established, as aforesaid, and 
the survey and plan therefor approved, the court shall appoint three persons, 
in the manner set forth in G.S. 156-81, who shall be designated as the board of 
drainage commissioners. Any vacancy thereafter occurring shall be filled by 
the clerk or clerks of the superior court in the manner set forth in G.S. 156-81. 
Such three drainage commissioners, when so appointed, shall be immediately 
created a body corporate under the name and style of “The Board of Drainage 
Commissioners of District,” with the right to hold property and 
convey the same, to sue and be sued, and shall possess such other powers as 
usually pertain to corporations. They shall organize by electing from among 
their number a chairman and a vice-chairman. They shall also elect a 
secretary, either within or without their body. Such board of drainage commis- 
sioners shall adopt a seal, which they may alter at pleasure. The board of 
drainage commissioners shall have and possess such powers as are herein 
granted. (1909, c. 442, s. 19; 1917, c. 152, s. 17; C.S., s. 53837; 1947, c. 273; 1963, 
c. 767, s. 3; 1989 (Reg. Sess., 1990), c. 959, s. 2.) 


Local Modification. — Columbus, Davidson Creek Drainage District: 1933, c. 466; 


Chadburn Drainage District: 1939, c. 70; 1953, 
c. 1020; Hyde, Mattamuskeet Lake District: 
1909, c. 509; Pub. Loc. 1927, c. 407; Iredell, 


Pitt County Drainage District: 1979, c. 817. See 
also the note headed “Local Modification” under 
§ 156-56. 


CASE NOTES 


Individual Acts of Officials Not Binding 
on District. — A drainage district is a corpo- 
ration, and as any other corporation, public or 
private, it cannot be bound by the acts of its 
officials or agents acting separately or individ- 
ually. Davenport v. Pitt County Drainage Dist. 
No. 2, 220 N.C. 237, 17 S.E.2d 1 (1941). 

A drainage district is not authorized to 
enter into a contract that would give spe- 
cial or particular rights or claims to one 
landowner in the drainage district that are 


not enjoyed by all landowners similarly situ- 
ated. Davenport v. Pitt County Drainage Dist. 
No. 2, 220 N.C. 237, 17 S.E.2d 1 (1941). 

As to appointment of commissioners for 
a particular drainage district established 
under special act, see State ex rel. Mann v. 
Gibbs, 156 N.C. 44, 72 S.E. 82 (1911). 

Cited in Northampton County Drainage 
Dist. Number One v. Bailey, 326 N.C. 742, 392 
S.E.2d 352 (1990). 
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§ 156-80. Name of districts. 


The name of such drainage district shall constitute a part of its corporate 
name; for illustration, the board of drainage commissioners of Mecklenburg 
Drainage District, No. 1. In the naming of a drainage district the clerk of the 
court, notwithstanding the name given in the petition, shall so change the 
name as to make it conform to the county within which the district, or the main 
portion of the district, is located, and such district shall also be designated by 
number, the number to indicate the number of districts petitioned for in the 
county. For illustration, the first district organized in Mecklenburg County 
would be Mecklenburg County Drainage District, No. 1; the name of the second 
_ would be Mecklenburg County Drainage District, No. 2; the fifth one organized 
would be Mecklenburg County Drainage District, No. 5: Provided, that so 
much of this section as provides for numbering the districts in each county 
shall not apply to districts in which bonds have been issued and sold prior to 
the fifth day of March, 1917. (1909, c. 442, s. 19; 1917, c. 152, s. 17; C.S., s. 
5338.) 


§ 156-81. Appointment and organization under amended 
act. 


(a) Method of Appointment. — 

The manner of appointment shall be as follows: 

(1) If the drainage district shall lie solely within one county, the clerk of 
superior court for such county shall appoint such commissioners. 

(2) If the said district shall lie in more than one county, then such 
commissioners shall be appointed by unanimous action of the clerks of 
court for the counties wherein any part of such district lies. 

(b) Organization. — Immediately after the appointment of the board of 
drainage commissioners, the clerk of the court of the county wherein such 
drainage proceeding is pending shall notify each of the commissioners in 
writing to appear at a certain time and place within the district and organize. 
The clerk or clerks of court, as the case may be, shall appoint one of the three 
members as chairman of the board of drainage commissioners, and in doing so 
he or they shall consider carefully and impartially the respective qualifications 
of each of the members for the position. 

(c) Term of Office. — The term of service of the members of the board of 
drainage commissioners so appointed shall begin upon their appointment. 
Where all three commissioners are appointed at once, one commissioner shall 
serve for one year, one for two years, and the other for three years, the term to 
be computed from the first day of October following their organization. The 
members so serving for one, two, and three years, respectively, shall be 
unanimously designated by the clerk or clerks of the court. Thereafter each 
member shall be appointed for three years. The clerk of the court for the county 
wherein the proceeding is pending shall record in the drainage record the date 
of appointment, the members appointed, and the beginning and expiration of 
their term of office. 

(d) Vacancies Filled. — If a vacancy shall occur in the office of any 
commissioner by death, resignation, or otherwise, the remaining two members 
are to discharge the necessary duties of the board until the vacancy shall be 
filled; and if the vacancy shall be in the office of chairman or secretary, the two 
remaining members may elect a secretary, and the clerk or clerks, as the case 
may be, shall appoint one of the two remaining members to act as chairman to 
hold until the vacancy in the board shall be filled. The clerk of the county 
wherein the proceeding is pending shall keep a similar record of any appoint- 
ment to fill vacancies. The person appointed to fill the vacancy shall be 
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appointed in the manner set forth in subsection (a) of this section and shall 
serve until the expiration of the term of his predecessor. The secretary of the 
board of drainage commissioners shall promptly notify the appropriate clerk or 
clerks of the superior court of any vacancy in the board. 

(e) Failure to Appoint. — If for any reason the clerk or clerks of the court 
shall fail to provide for the appointment of drainage commissioners prior to the 
expiration of a term, the incumbents shall continue to hold their office as 
commissioners until their successors are appointed and qualified. The term of 
office of boards of drainage commissioners heretofore elected and appointed 
shall expire immediately upon the appointment of new commissioners pursu- 
ant to subsection (a) of this section. 

(f) Meetings. — The board shall meet once each month at a stated time and 
place during the progress of drainage construction, and more often if necessary. 
After the drainage work is completed, or at any time, the chairman shall have 
the power to call special meetings of the board at a certain time and place. The 
chairman shall also call a meeting at any time upon the written request of the 
owners of a majority in area of the land in the district. 

(g) Compensation. — The chairman of the board of drainage commissioners 
shall receive compensation and allowances as fixed by the clerk of the superior 
court. In fixing such compensation and allowances, the clerk shall give due 
consideration to the duties and responsibilities imposed upon the chairman of 
the board. The other members of the board shall receive a per diem not to 
exceed twenty-five dollars ($25.00) a day, while engaged in attendance upon 
meetings of the board, or in the discharge of duties imposed by the board. The 
secretary of the board shall receive such compensation and expense allowances 
as may be determined by the board. 

The chairman and members of the board of drainage commissioners shall 
also receive their actual travel and subsistence expenses while engaged in 
attendance upon meetings of the board, or in the discharge of duties imposed 
by the board. The compensation and expense allowances as herein set out shall 
be paid from the assessments made annually for the purpose of maintaining 
the canals of the drainage district, or from any other funds of the district. 

(h) Application of Section. — The provisions of this section shall apply to all 
drainage districts now or hereafter existing in this State, without regard to the 
date of organization. 

(i) Repealed by Session Laws 1989 (Regular Session, 1990), c. 959, s. 3. 
(1917, ¢/ 152,.s. 5; 1919, ce: 109% 217; C8. Ss 85389219471 93571949 Serge 
ss. 1-3; 1957, c. 912, s. 1; 1975, c. 494; 1989 (Reg. Sess., 1990), c. 959, s. 3.) 


Local Modification. — Hyde, Pitt: "1935; ¢"469)"s. 4a)" 1939, G 350) Fatt, 


Mattamuskeet Drainage District: C.S. 5339; 
CASE 


Unconstitutional Delegation of Legisla- 
tive Powers. — Discretion provided by subsec- 
tions (a) and (1) of this section to the clerks of 
superior court to determine whether drainage 
commissioners should be elected or appointed 
is an unconstitutional delegation of legislative 
powers. Northampton County Drainage Dist. 
Number One v. Bailey, 326 N.C. 742, 392 S.E.2d 
352 (1990). 

Where one of three drainage commis- 
sioners dies, the two surviving commis- 
sioners have authority, until the election and 
qualification of their successors, to levy an 
additional assessment against the lands of the 


Drainage District No. 1: 1965, c. 746, s. 1. 


NOTES 


district necessary to discharge the obligations 
of the district. Peoples Loan & Sav. Bank v. 
King, 212 N.C. 349, 193 S.E. 663 (1937). 
Landowners in Drainage District Pro- 
hibited from Voting Deprived of Equal 
Protection of the Laws. — Where some land- 
owners who lived in a drainage district could 
vote for the clerk who appointed the commis- 
sioners of the drainage district and some land- 
owners could not, the defendant nonvoters had 
been deprived of a fundamental right; further- 
more, plaintiff drainage district failed to show 
that the classification of voters in this case was 
necessary to promote a compelling governmen- 
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tal interest; therefore, defendants were de- County Drainage Dist. Number One v. Bailey, 
prived equal protection of the laws in violation 326 N.C. 742, 392 S.E.2d 352 (1990). 
of N.C. Const., Art. I, § 19. Northampton 


§ 156-81.1. Treasurer. 


The appointing authority as determined by G.S. 156-81 shall appoint a 
treasurer for the drainage district for a term not to exceed 12 months. The 
treasurer so appointed may be a member of the board of commissioners of the 
district or some other person deemed competent, and shall furnish bond as 
may be required by the said clerk of the superior court. The treasurer shall 
continue in office until a successor has been appointed and qualified. 

All references in Subchapter III of Chapter 156 of the General Statutes of 
North Carolina, to “treasurer” or “county treasurer” or “county auditor” are 
hereby amended to refer exclusively to the treasurer appointed as hereinbefore 
provided. (1963, c. 767, s. 4; 1989 (Reg. Sess., 1990), c. 959, s. 6.) 


Local Modification. — Hyde: 1967, c. 1010. 


§ 156-82. Validation of election of members of drainage 
commission. 


All irregularities caused by failure of any officer whose duty it was to provide 
for the election of a member or members of board of drainage commissioners of 
any drainage district, or the failure of any candidate to make a deposit as may 
be required by law, shail not invalidate such election where the following facts 
appear affirmatively: 

(1) That said election was held at the time and place prescribed by law. 

(2) That a ballot box was provided for the ballots cast for drainage 
commissioner. 

(3) That the ballots were canvassed and the results declared by the judge 
of the general election. 

(4) That the candidate receiving the greatest number of votes was 
declared elected. 

(5) That no candidate for election as a member of board of drainage 
commissioners made any deposit as prescribed by law. 

(6) That the candidate receiving the majority votes at said election has 
already qualified and is acting as such drainage commissioner. 

This section shall not apply to any election contested before March 9, 1921. 
(197 15-c. 210; C,S),:8. 5339(a).) 


§ 156-82.1. Duties and powers of the board of drainage 
commissioners. 


(a) The board of drainage commissioners shall proceed with the levying of 
assessments, issuance of bonds and construction of canals, water retardant 
structures and other improvements and acquisition of equipment as approved 
by the court in the adjudication upon the final report of the board of viewers, 
either in the creation of the district or in subsequent proceedings authorized by 
Article 7B. 

(b) The commissioners shall maintain the canals, water retardant struc- 
tures, and all other improvements and equipment of the district. 

(c) The commissioners, with the approval of the clerk of the superior court, 
may use surplus funds in such manner as they deem best for (i) the 
maintenance of the improvements, (ii) construction or enlargement of canals 
and water retardant structures, or other improvements or equipment, (iii) 
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replacement or acquisition of equipment or structures, and (iv) for payment of 
any or all operating expenses including salaries, fees and costs of court. 

The term “surplus funds” is defined to mean any funds remaining after the 
payment of those items set forth specifically in the certificate of assessment, as 
well as funds provided in said certificate for maintenance and contingencies, 
and also, shall include maintenance and any other funds which the said 
commissioners may have on hand and which are not necessary for the payment 
of the bonds and interest thereon which have been issued by the said district. 

(d) The board of commissioners may agree, or contract, with any agency of 
the government of the United States or of North Carolina for such engineering 
or other services as may be provided by such agency. 

(e) The board of commissioners may, in its discretion, release areas taken for 
rights-of-way if it determines, after the construction of the canals, that such 
are not needed for the purpose of the district. The release must be approved by 
the clerk of the superior court and such release shall be filed in the proceedings 
by virtue of which the district was created. 

(f) The board of drainage commissioners shall have all the duties and 
powers as set forth and imposed upon them by the various sections of this 
Subchapter and all others which are necessary to promote the purposes of the 
district. 

(g) The board of commissioners may authorize the use of stored or im- 
pounded water for recreational purposes. They may acquire title, by gift or 
purchase, but not by condemnation, of land to be used in conjunction with the 
stored and impounded water, for the development of recreational facilities. 

The said commissioners are not authorized to use funds obtained from 
assessments upon the lands within the drainage district, for the purposes of 
the acquisition and development of recreational facilities. They are authorized 
to issue revenue bonds or notes, for the acquisition of land and construction 
and development of recreational facilities. The funds received from the use of 
the said recreational facilities, may be pledged for the payment of said revenue 
bonds and notes. 

The terms and conditions of the issuance and payment of the said revenue 
bonds or notes, must be approved by the clerk of the superior court who has 
jurisdiction of the said drainage district. 

The commissioners are authorized to enter into a contract with persons, 
association of persons or municipal or private corporations, for the operation of 
recreational facilities, owned by the drainage district. The contract may be 
entered into by negotiation or by award to the highest bidder at a public rental 
to be advertised as directed by the clerk of the superior court. The terms of the 
contract must be approved by the clerk of the superior court who has 
jurisdiction of the said drainage district. 

(h) The commissioners may enter into a contract with a municipality or 
other nonprofit organizations, for the joint use of a facility for the impound- 
ment or storage of water. The contract must be approved by the clerk of the 
superior court who has jurisdiction of the drainage district. 

(i) All improvements constructed and acquired under the provisions of this 
Subchapter shall be under the control and supervision of the board of drainage 
commissioners. It shall be their duty to keep all improvements in good repair. 
(1961) ew614 3.91225 19653r0. 143; <si8:) 


§ 156-82.2. Appointment of drainage commissioners. 


Notwithstanding any other provision of law (including, where applicable, 
any special acts or local modification of general law), the General Assembly 
hereby appoints all sitting drainage district commissioners and drainage 
commission treasurers, as of the date of ratification of this section, as 
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commissioners, officers, and treasurers of their respective districts. Said 
commissioners, officers, and treasurers shall continue in office until such time 
as appointments shall be made as provided in G.S. 156-81 and G.S. 156-81.1, 
which appointments shall be made by the clerk or clerks of the superior court 
not later than January 1, 1991. (1989 (Reg. Sess., 1990), c. 959, s. 1.) 


§ 156-82.3. Validation of previous actions. 


(a) All expenditures heretofore incurred, and all actions heretofore taken, 
by a drainage district for purposes authorized by this Chapter are hereby 
validated notwithstanding any defect in the selection of any or all of its 
commissioners or any other defect. 

(b) The provisions of this section are expressly made applicable to any and 
all bonds and other financial obligations of any such district. No action based 
on the alleged invalidity of the assessments heretofore made or of any such 
bonds or other obligations of a district shall lie after January 1, 1991, to enjoin 
or contest the enforceability of any such assessment, bond, or other obligation. 
(1989 (Reg. Sess., 1990), c. 959, s. 5.) 


ARTICLE 7. 


Construction of Improvement. 


g 156-83. Superintendent of construction. 


The board of drainage commissioners shall appoint a competent drainage 
engineer of good repute as superintendent of construction. Such superinten- 
dent of construction shall furnish a copy of his monthly and final estimates to 
the Department of Environment and Natural Resources, in addition to other 
copies herein provided which shall be filed and preserved. In the event of the 
death, resignation, or removal of the superintendent of construction, his 
successor shall be appointed in the same manner. 

The board of drainage commissioners may, in its discretion, agree with the 
Soil Conservation Service of the Department of Agriculture or any agency of 
the government of the United States or of North Carolina whereby such agency 
may furnish the service required of the superintendent of construction. If this 
is done by the board, any reference in this Chapter to the superintendent of 
construction and/or his duties shall include or be exercised by the said agency 
subject to the approval of the board of commissioners. (1909, c. 442, s. 20; C.S., 
Senate. 211 .'S. 3; 1925, 'c. 122, 9.5; 1959..c, 597,,s..3; 1961, .c. 1198; 
PunoucuvGtenag.1970, Cc, 1262.8. 23; 1977,.c..771,'8.43)1989, c.. 72752218160); 
1997-443, s. 11A.123.) 


Local Modification. — Hyde: 1957, c. 714. 
Cross References. — As to application of 
this section, see § 156-104. 


§ 156-84. Letting contracts. 


The board of drainage commissioners shall cause notice to be given of the 
letting of the contract. The notice shall be posted at the courthouse door in the 
county wherein the district was organized. Notice shall be posted no less than 
15 days prior to the opening of the bids and shall be published at least once a 
week for two consecutive weeks immediately prior to the opening of the bids, 
in some newspaper published in the county wherein such improvement is 
located, if such there be, and such additional publication elsewhere as they 
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may deem expedient, of the time and place of letting the work of construction 
of such improvement, and in such notice they shall specify the approximate 
amount of work to be done and the time fixed for the completion thereof; and 
on the date appointed for the letting they, together with the superintendent of 
construction, shall convene and let to the lowest responsible bidder, either as 
a whole or in sections, as they may deem most advantageous for the district, 
the proposed work. No bid shall be entertained that exceeds the estimated cost, 
except for good and satisfactory reasons it shall be shown that the original 
estimate was erroneous. They shall have the right to reject all bids and 
advertise again the work, if in their judgment the interest of the district will 
be subserved by doing so. The successful bidder shall be required to enter into 
a contract with the board of drainage commissicners and to execute a bond for 
the faithful performance of such contract, with sufficient sureties, in favor of 
the board of drainage commissioners for the use and benefit of the levee or 
drainage district, in an amount equal to no less than 25 nor more than one 
hundred per centum (100%) of the estimated cost of the work awarded to him. 

In canvassing bids and letting the contract, the superintendent of construction 
shall act only in an advisory capacity to the board of drainage commissioners. 

The contract shall be based on the plans and specifications submitted by the 
viewers in their final report as confirmed by the court, the original of which 
shall remain on file in the office of the clerk of the superior court and shall be 
open to the inspection of all prospective bidders. All bids shall be sealed and 
shall not be opened except under the authority of the board of drainage 
commissioners and on the day theretofore appointed for opening the bids. The 
drainage commissioners shall have power to correct errors and modify the 
details of the report of the engineer and viewers if, in their judgment, they can 
increase the efficiency of the drainage plan and afford better drainage to the 
lands in the district without increasing the estimated cost submitted by the 
engineer and viewers and confirmed by the court. (1909, c. 442, s. 21; 1911, c. 
Giis4:©.5. sun be 1959..c, 806; 71965..6 17,0 se. S508) 


CASE NOTES 


Discretionary Power of Commissioners. 
— This section directs that the levee or drain- 
age commissioners shall convene with the su- 
perintendent of construction and let the work 
contemplated to the “lowest responsible bid- 
der,” thereby conferring a discretionary power 
in adjudging the responsibility of the bidder, in 
all respects, with which the courts will not 
interfere in the absence of undue influence or a 
procurement by fraud. Sanderlin v. Luken, 152 
N.C. 738, 68 S.E. 225 (1910). 

Acceptance of Work by Commissioners. 
— The acceptance of the work of the contractors 
as a compliance on, their part with the contract 
is a judicial act of the board of commissioners 


and cannot be questioned except for fraud or 
collusion, and then only to make the commis- 
sioners personally and individually liable. Cra- 
ven v. Board of Comm’rs, 176 N.C. 531, 97 S.E. 
470 (1918). 

Only Minor Changes in Report Autho- 
rized. — The authority given by this section to 
correct errors and modify the details of the 
report contemplates only such minor changes of 
detail as may occur in carrying out the plans, 
etc., specified in the final report and not a 
substantial departure therefrom. Griffin § v. 
Board of Comm’rs, 169 N.C. 642, 86 S.E. 575 
(1915). Pip 


§ 156-85. Monthly estimates for work and payments 
thereon; final payment. 


The superintendent in charge of construction shall make monthly estimates 
of the amount of work done, and furnish one copy to the contractor and file the 
other with the secretary of the board of drainage commissioners; and the 
commissioners shall, within five days after the filing of such estimate, meet 
and direct the secretary to draw a warrant in favor of such contractor for 
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ninety per centum (90%) of the work done, according to the specifications and 
contracts; and upon the presentation of such warrant, properly signed by the 
chairman and secretary, to the treasurer of the drainage fund, he shall pay the 
amount due thereon. When the work is fully completed and accepted by the 
superintendent he shall make an estimate for the whole amount due, including 
the amounts withheld on the previous monthly estimates, which shall be paid 
from the drainage fund as before provided. (1909, c. 442, s. 22; C.S., s. 5842.) 


§ 156-86. Failure of contractors; reletting. 


If any contractor to whom such work has been let shall fail to perform the 
same according to the terms specified in his contract, action may be had in 
behalf of the board of drainage commissioners against such contractor and his 
bond in the superior court for damages sustained by the levee or drainage 
district, and recovery made against such contractor and his sureties. In such 
an event the work shall be advertised and relet in the same manner as the 
Original letting. (1909, c. 442, s. 23; 1911, c. 67, s. 5; C.S.,.3:.5343.) 


§ 156-87. Right to enter upon lands; removal of timber. 


In the construction of the work the contractor shall have the right to enter 
upon the lands necessary for this purpose and the right to remove private or 
public bridges or fences and to cross private lands in going to or from the work. 
In case the right-of-way of the improvement is through timber the owner 
thereof shall have the right to remove it, if he so desires, before the work of 
construction begins, and in case it is not removed by the landowner it shall 
become the property of the contractor and may be removed by him. (1909, c. 
442, s. 24; C.S., s. 5344.) 


CASE NOTES 


Constitutionality. — Objection that this 
section constitutes an unconstitutional taking 
of the owner’s timber, giving it to the contractor 
without compensation, cannot be maintained. 
Beaufort County Lumber Co. v. Drainage 
Comm'rs, 174 N.C. 647, 94 S.E. 457 (1917). 

Purpose of Section. — The drainage acts 


contemplate that all damages to the owner of 
lands shall be assessed, including the taking of 
his timber necessary to carry out its plans, this 
section being designed to give the owner of the 
timber the privilege of taking such timber if he 
so elects. Beaufort County Lumber Co. v. Drain- 
age Comm’rs, 174 N.C. 647, 94 S.E. 457 (1917). 


OPINIONS OF ATTORNEY GENERAL 


Time for Removal of Timber. — Provision 
in this section that the owner of timber shall 


have the right to remove it “before the work of 


construction begins” means when work is be- 


gun on a particular landowner’s tract. See 
opinion of Attorney General to Colonel Paul S. 
Denison, Army Corps of Engineers, 40 N.C.A.G. 
197 (1969). 


§ 156-88. Drainage across public or private ways. 


Where any public ditch, drain or watercourse established under the provi- 
sions of this Subchapter crosses or, in the opinion of the board of viewers, 
should cross a public highway under the supervision of the Department of 
Transportation the actual cost of constructing the same across the highway 
shall be paid for from the funds of the drainage district, and it shall be the duty 
of the Department of Transportation, upon notice from the court, to show cause 
why it should not be required to repair or remove any old bridge and/or build 
any new bridge to provide the minimum drainage space determined by the 
court; whereupon the court shall hear all evidence pertaining thereto and shall 
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determine whether the Department of Transportation shall be required to do 
such work, and whether at its own expense or whether the cost thereof should 
be prorated between the Department of Transportation and the drainage 
district. Either party shall have the right of appeal from the clerk to the 
superior court and thence to the appellate division, and should the court be of 
the opinion that the cost should be prorated then the percentage apportioned 
to each shall be determined by a jury. 

Whenever the Department of Transportation is required to repair or remove 
any old bridge and/or build any new bridge as hereinbefore provided, the same 
may be done in such manner and according to such specifications as it deems 
best, and no assessment shall be charged the Department of Transportation for 
any benefits to the highway affected by the drain under the same, and such 
bridge shall thereafter be maintained by and at the expense of the Department 
of Transportation. 

Where any public ditch, drain, or watercourse established under the provi- 
sions of this Subchapter crosses a public highway or road, not under the 
supervision of the Department of Transportation, the actual cost of construct- 
ing the same across the highway or removing old bridges or building new ones 
shall be paid for from the funds of the drainage district. Whenever any 
highway within the levee or drainage district shall be beneficially affected by 
the construction of any improvement or improvements in such district it shall 
be the duty of the viewers appointed to classify the land, to give in their report 
the amount of benefit to such highway, and notice shall be given by the clerk 
of the superior court to the commissioners of the county where the road is 
located, of the amount of such assessment, and the county commissioners shall 
have the right to appear before the court and file objections, the same as any 
landowner. When it shall become necessary for the drainage commissioners to 
repair any bridge or construct a new bridge across a public highway or road not 
under the supervision of the Department of Transportation, by reason of 
enlarging any watercourse, or of excavating any canal intersecting such 
highway, such bridge shall thereafter be maintained by and at the expense of 
the official board or authority which by law is required to maintain such 
highway so intersected. 

Where any public canal established under the provisions of the general 
drainage law shall intersect any private road or cartway the actual cost of 
constructing a bridge across such canal at such intersection shall be paid for 
from the funds of the drainage district and constructed under the supervision 
of the board of drainage commissioners, but the bridge shall thereafter be 
maintained by and at the expense of the owners of the land exercising the use 
and control of the private roads; provided, if the private road shall be converted 
into a public highway the maintenance of the bridge shall devolve upon the 
Department of Transportation or such other authority as by law shall be 
required to maintain public highways and bridges. (1909, c. 442, s. 25; 1911, c. 
67,:8.6;.1917, c) 152, s. 6; C:S.,'6) 5345; 1947, ¢.10227°1953, c. 675s. 2641957: 
e: 65; ‘srl1419699cv 4455.78; 0975ec, 507, s; 5: 197 7c, A642 5.34.) 


§ 156-89. Drainage across railroads; procedure. 


Whenever the engineer and the viewers in charge shall make a’survey for 
the purpose of locating a public levee or drainage district or changing a natural 
watercourse, and the same would cross the right-of-way of any railroad 
company, it shall be the duty of the owner in charge of the work to notify the 
railroad company, by serving written notice upon the agent of such company or 
its lessee or receiver, that they will meet the company at the place where the 
proposed ditch, drain, or watercourse crosses the right-of-way of such company, 
the notice fixing the time of such meeting, which shall not be less than 10 days 
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after the service of the same, for the purpose of conferring with the railroad 
company with relation to the place where and the manner in which such 
improvement shall cross such right-of-way. When the time fixed for such 
conference shall arrive, unless for good cause more time is agreed upon, it shall 
be the duty of the viewers in charge and the railroad company to agree, if 
possible, upon the place where and the manner and method in which such 
improvement shall cross such right-of-way. If the viewers in charge and the 
railroad company cannot agree, or if the railroad company shall fail, neglect, or 
refuse to confer with the viewers, they shall determine the place and manner 
of crossing the right-of-way of the railroad company, and shall specify the 
number and size of openings required, and the damages, if any, to the railroad 
company, and so specify in their report. The fact that the railroad company is 
required by the construction of the improvement to build a new bridge or 
culvert or to enlarge or strengthen an old one shall not be considered as 
damages to the railroad company. The engineer and viewers shall also assess 
the benefits that will accrue to the right-of-way, roadbed, and other property of 
the company by affording better drainage or a better outlet for drainage, but no 
benefits shall be assessed because of the increase in business that may come to 
the road because of the construction of the improvement. The benefits shall be 
assessed as a fixed sum, determined solely by the physical benefit that its 
property will receive by the construction of the improvement, and it shall be 
reported by the viewers as a special assessment, due personally from the 
railroad company as a special assessment; it may be collected in the manner of 
an Papo debt in any court having jurisdiction. (1909, c. 442, s. 26; C.S., s. 
5346. 


CASE NOTES 


Mandamus Against County Commission- 
ers Upheld. — A judgment in proceedings 
seeking mandamus against county commis- 
sioners to compel them to pay an assessment of 
a drainage district for benefit to the public 
roads therein, that the defendants pay the 


moneys coming into their hands and not other- 
wise appropriated, was valid and not in viola- 
tion of the Constitution or statutes relating to 
taxation. Cabarrus County Drainage Dist. No. 
2 v. Board of Comm’rs, 174 N.C. 738, 94 S.E. 
§30 (1917). 


same, with interest and costs, out of the first 


§ 156-90. Notice to railroad. 


The clerk of the superior court shall have notice served upon the railroad 
company of the time and place of the meeting to hear and determine the final 
report of the engineer and viewers, and the railroad company shall have the 
right to file objections to the report and to appeal from the findings of the board 
of commissioners in the same manner as any landowner. But such an appeal 
shall not delay or defeat the construction of the improvement. (1909, c. 442, s. 
28; 5.9 8) 5347.) 


§ 156-91. Manner of construction across railroad. 


(a) Duty of Railroad. — After the contract is let and the actual construction 
is commenced, if the work is being done with a floating dredge, the superin- 
tendent in charge of construction shall notify the railroad company of the 
probable time at which the contractor will be ready to enter upon the 
right-of-way of such railroad and construct the work thereon. It shall be the 
duty of the railroad to send a representative to view the ground with the 
superintendent of construction and arrange the exact time at which such work 
can be most conveniently done. At the time agreed upon the railroad company 
shall remove its rails, ties, stringers, and such other obstructions as may be 
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necessary to permit the dredge to excavate the channel across its right-of-way. 
The work shall be so planned and conducted as to interfere in the least possible 
manner with the business of the railroad. 

(b) Utilities Commission to Settle. — If the superintendent of construction 
and the railroad company shall not be able to agree as to the exact time at 
which such work can be done, including the time of beginning and the time to 
be consumed in such work, either party may give written notice thereof to the 
chairman of the Utilities Commission of the State, and thereupon the Utilities 
Commission shall cause an investigation to be made, and, after hearing both 
parties, shall fix the time of beginning such work and the time to be consumed 
in the work of construction, and the final determination of the Utilities 
Commission thereon shall be binding upon the superintendent of construction 
representing the district and the railroad company, and the work shall be done 
in such time as may be fixed by the Utilities Commission. 

(c) Penalty for Delay. — In case the railroad company refuses and fails to 
remove its track and allow the dredge to construct the work on its right-of-way, 
it shall be held as delaying the construction of the improvement, and such 
company shall be liable to a penalty of twenty-five dollars ($25.00) per day for 
each day of delay, to be collected by the board of drainage commissioners for the 
benefit of the drainage district as in the case of other penalties. Such a penalty 
may be collected in any court having jurisdiction, and shall inure to the benefit 
of the drainage district. 

(d) Payment of Expense. — Within 30 days after the work is completed an 
itemized bill for actual expenses incurred by the railroad company for opening 
its tracks shall be made and presented to the superintendent of construction of 
the drainage improvement. Such bill, however, shall not include the cost of 
putting in a new bridge or strengthening or enlarging an old one. The 
superintendent of construction shall audit this bill and, if found correct, 
approve the same and file it with the secretary of the board of drainage 
commissioners. The commissioners shall deduct from this bill the cost of the 
excavation done by the dredge on the right-of-way of the railroad company at 
the contract price, and pay the difference, if any, to the railroad company. 
See C. 44208 26°19 ITO GT, 8. 1,.C.5:, 6, 0040, 1900, C. lod, 5.6, Load. Ce 7 ie 
Sie 


§ 156-92. Control and repairs by drainage commissioners. 


Whenever any improvement constructed under this Subchapter is completed 
it shall be under the control and supervision of the board of drainage 
commissioners. It shall be the duty of the board to keep the levee, ditch, drain, 
or watercourse in good repair, and for this purpose they may levy an 
assessment on the lands benefited by the maintenance or repair of such 
improvement in the same manner and in the same proportion as the original 
assessments were made, and the fund that is collected shall be used for 
repairing and maintaining the ditch, drain, or watercourse in perfect order: 
Provided, however, that if any repairs are made necessary by the act or 
negligence of the owner of any land through which such improvement is 
constructed or by the act or negligence of his agent or employee, or if the same 
is caused by the cattle, hogs, or other stock of such owner, employee, or agent, 
then the cost thereof shall be assessed and levied against the lands of the 
owner alone, to be collected by proper suit instituted by the drainage commis- 
sioners. It shall be unlawful for any person to injure or damage or obstruct or 
build any bridge, fence, or floodgate in such a way as to injure or damage any 
levee, ditch, drain, or watercourse constructed or improved under the provi- 
sions of this Subchapter, and any person causing such injury shall be guilty of 
a Class 3 misdemeanor, and upon conviction thereof may only be fined in any 
sum not exceeding twice the damage or injury done or caused. (1909, c. 442, s. 
oe RR s. 5349; 1947, c. 982, s. 1; 1993, c. 539, s. 1075; 1994, Ex. Sess., c. 24, 
s. 14(c). 
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Cross References. — As to improvement, 
renovation, etc., of canals, structures and 
boundaries, see § 156-93.2 et seq. 


CASE 


Amendment by Implication. — Public 
Laws 1923, c. 231, which added former § 156- 
118 and § 156-1238, had the effect of amending 
this section. This section authorizes the drain- 
age commissioners to levy an assessment upon 
the lands in the district for the purpose of 
keeping up the drainage. The amending stat- 
utes provided that the commissioners could 
issue bonds instead of levying an assessment. 
In re Perquimans County Drainage Dist. No. 
Four, 254 N.C. 155, 118 S.E.2d 431 (1961), 
decided prior to the repeal of §§ 156-118 
through 156-120. 

Assessments Authorized on Properties 
Benefited by Repairs. — It is the duty of the 
commissioners to keep the drains and works of 
the districts in good repair. For this purpose 
they are authorized to levy assessments on the 
properties within the district benefited by the 
repairs. In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255 N.C. 338, 121 
S.E.2d 599 (1961). 

Provision Limiting Assessments. — A 
provision in the petition limiting the amount of 
assessments to be made on lands within a 
drainage district being formed under the provi- 
sions of the statute, which was not inserted in 


ART. 7A. MAINTENANCE 


§156-93.1 


NOTES 


the final judgment rendered in due course, 
could not at a subsequent term be supplied by 
amendment, being also contrary to the statu- 
tory provisions and invalid. Mann v. Mann, 176 
N.C. 353, 97 S.E. 175 (1918). 

Under the _ statute creating the 
Mattamuskeet Drainage District, control 
thereof, after its completion, is continued 
in the board of drainage commissioners 
for the purpose of its maintenance, and author- 
ity is given it to levy assessments therefor on 
the lands benefited in the same manner and in 
the same proportion as the “original assess- 
ments” were made, and collected by the same 
officers as those by whom the State and county 
taxes are collected. It was held that the term 
“original assessments” refers to those made for 
construction work on bonds issued therefor, 
and the assessments for maintenance should be 
collected by the sheriff of the county for the 
purpose of maintenance, as taxes for general 
county purposes are to be collected by him. 
Drainage Comm'rs of Mattamuskeet Dist. v. 
Davis, 182 N.C. 140, 108 S.E. 506 (1921). 

Cited in Robeson County Drainage Dist. No. 
4v. Bullard, 229 N.C. 633, 50 S.E.2d 742 (1948). 


§ 156-93. Construction of lateral drains. 


The owner of any land that has been assessed for the cost of the construction 
of any ditch, drain, or watercourse, as herein provided, shall have the right to 
use the ditch, drain, or watercourse as an outlet for lateral drains from such 
land; and if the land be of such elevation that the owner cannot secure proper 
drainage through and over his own land, or if the land is separated from the 
ditch, drain, or watercourse by the land of another or others, and the owner 
thereof shall be unable to agree with such others as to the terms and conditions 
on which he may enter their lands and construct the drain or ditch, he may file 
his ancillary petition in such pending proceeding to the court, and the 
procedure shall be as now provided by law. (1909, c. 442, s. 30; 1915, c. 43, s. 
1; 1917, c. 1072, 8. 3: CS.) '8.-56350.) 


ARTICLE 7A. 


Maintenance. 


§ 156-93.1. Maintenance assessments and contracts; engi- 
neering assistance, construction equipment, 
etc.; joint or consolidated maintenance opera- 
tions; water-retardant structures; borrowing 
in anticipation of revenue. 


(a) The board of drainage commissioners may annually levy maintenance 
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assessments in the same ratio as the existing classification of the lands within 
the district. The amount of these assessments shall be determined by the board 
of drainage commissioners of the district. The proceeds of these assessments 
shall be used for the purpose of maintaining canals of the drainage district in 
an efficient operating condition and for the necessary operating expenses of the 
district. Notice of the meeting at which the board of drainage commissioners 
determines the amount of the annual levy shall be mailed to the owners, as 
shown on the county tax records, of all property subject to assessment, or shall 
be published once a week for two successive calendar weeks in a newspaper 
having general circulation in the area. The notice shall be sent or published not 
more than 30 days nor less than 10 days prior to the meeting, and shall state 
the time, place, and purposes of the meeting. Any interested person has the 
right to be heard at the meeting prior to the drainage commissioners taking 
any action on the proposed assessment. In the event that any interested and 
aggrieved party disagrees with the said assessment, he may, within 20 days of 
the mailing of the notice of the assessment, file with the clerk for the county 
wherein the proceeding is pending, a notice specifically setting forth his 
objection. The Secretary of the District shall file in the records of the 
proceeding a certification setting forth the date of the mailing of the notice of 
the annual maintenance assessments. The clerk shall thereupon notify the 
senior resident superior court judge of such district who shall set the objection 
down for hearing at the earliest possible time. The court shall hear the matter 
upon the objections duly set forth in the notice of objection. 

The board of drainage commissioners shall have the authority to employ 
engineering assistance, construction equipment, superintendents and opera- 
tors for the equipment necessary for the efficient maintenance of the canals, or 
the maintenance may be done by private contract made after due advertise- 
ment as required for the original construction work. 

(b) The board of drainage commissioners of a drainage district may join with 
the commissioners of one or more districts for the purpose of employing 
engineering assistance, equipment, superintendents and equipment operators 
for the maintenance of the canals in the several districts desiring to coordinate 
their maintenance operations and the drainage districts desiring to coordinate 
a common maintenance force may have a common office with the necessary 
employees for the furtherance of the joint operations for maintenance. The 
districts may coordinate their work without regard to county lines. 

(c) The board of commissioners of a drainage district may, individually or 
jointly with the commissioners of other drainage districts, purchase, lease, 
rent, sell, or otherwise dispose of at public or private sale, equipment for the 
original construction or maintenance of the canals in the individual or joint 
districts or the said drainage districts may make contracts with private 
construction firms for the maintenance and construction of their canals. 
Contracts made with private construction companies are to be advertised as 
provided for the contract for the original construction of the canals. 

The drainage districts may use the equipment owned by them for the 
purpose of maintenance of the canals and the construction of extensions to the 
system of canals in the individual or several drainage districts. 

(d) The drainage districts desiring to consolidate their maintenance services 
and equipment may set up a board composed of one member from each district 
for the purpose of control and use of the personnel and equipment employed on 
a joint basis, and in all matters coming before the joint board, the represen- 
tative of each district shall have a voting strength equal to the proportionate 
acreage of his drainage district as compared with the total acreage of the 
combined districts. 

(e) The collection of the annual maintenance assessments shall be made by 
the county tax collector. The board of county commissioners of the county in 
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which a drainage district is located shall upon the request of the board of 
drainage commissioners of the said district cause to be shown on the tax 
statement or notice issued by the county to its taxpayers the amount due the 
drainage district by the landowners in the same manner as other special 
assessments are shown thereon. This amount shall be collected by the county 
tax collector in the same manner as county taxes and deposited to the credit of 
the district in which the land is located. 

(f) The provisions for maintenance as set forth in this Article and elsewhere 
in this Subchapter III shall include water-retardant structures and the 
operation of such. 

(g) The board of commissioners may borrow money in anticipation of 
revenue from maintenance assessments, as hereinbefore provided for, from 
which assessments the loan shall be repaid. The amount which the commis- 
sioners may borrow shall not be limited to the revenues anticipated for any one 
year. The terms and provisions of such loan shall be approved by the clerk of 
the superior court which approval shall be requested in the form of a petition 
and order in the proceeding by virtue of which the district was organized. The 
proceeds of said loan shall be used only for purposes set forth in Article 7A of 
Chapter 156. (1949, c. 1216; 1959, c. 597, s. 4; 1961, c. 614, s. 8; 1989 (Reg. 
pess.,.1990),.c. 959, s..4; 1991; c. 634, s. 1.) 


Local Modification. — Beaufort: 1963, c. 
142. 


CASE NOTES 


The land clause of the Constitution of 
North Carolina is violated insofar as § 156- 
138.3 dispenses with notice and an opportunity 
to be heard before imposing maintenance as- 
sessments on landowners within the drainage 
district; the imposition of these assessments 
was not a matter of mathematical computation, 


but rather, it involved some discretion on the 
part of the commissioners. Northampton 
County Drainage Dist. Number One v. Bailey, 
326 N.C. 742, 392 S.E.2d 352 (1990). 

Quoted in In re Perquimans County Drain- 
age Dist. No. Four, 254 N.C. 155, 118 S.E.2d 
431 (1961). 


ARTICLE 7B. 


Improvement, Renovation, Enlargement and Extension of 
Canals, Structures and Boundaries. 


§ 156-93.2. Proceedings for improvement, renovation and 
extension of canals, structures and equipment. 


The board of commissioners may construct, renovate, improve, enlarge and 
extend the drainage systems and water-retardant structures and any equip- 
ment of the district, by complying with the following provisions: 

(1) The commissioners shall file with the clerk of the superior court in the 
county in which the district was organized, a petition which sets forth 
the need for the improvements requested and a general description of 


the proposed improvements. 


(2) Upon the filing of the petition, the clerk shall then appoint a board of 
viewers with the same composition and qualifications as is required 
by G.S. 156-59. He shall direct the board of viewers to consider the 
proposals of the board of commissioners and report to him (i) whether 
or not the improvement proposed will benefit the lands sought to be 
benefited and (ii) whether or not the proposed improvement is 


practicable. 
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The board of viewers shall make their report to the clerk within 30 
days after their appointment unless the time shall be extended by the 
court upon the showing of a meritorious cause for the extension. 

(3)a. If the board of viewers shall report (i) that none of the improvement 
proposed will benefit the lands sought to be benefited, or (11) that 
it is not practicable, the petition of the board of commissioners 
shall be dismissed and shall not be submitted again within six 
months thereafter. 

b. If the board of viewers shall report (i) that part or all the 
improvement proposed will benefit the lands sought to be bene- 
fited and (ii) the proposed improvement is practicable, then the 
clerk shall fix a time and place for a hearing upon said report. The 
said hearing shall be no less than 20, nor more than 30, days after 
the filing of said report. 

(4) Notice of said hearing shall be given as follows: 

a. Posting and publication: 

1. Posting at the courthouse door of the county in which the 
proceeding is pending; 

2. Posting at five conspicuous places within the district; 

3. The notice shall be posted at least 20 days prior to said 
hearing; 

4. Publication in a newspaper with general circulation within the 
area once a week for three successive weeks. 

b. Contents: 

1. The notice shall state the time and place for the hearing; 

2. Describe in general terms the improvements proposed; 

3. That the court will consider and adjudicate the report of the 
board of viewers. 

(5) At the date appointed for the hearing the clerk shall hear and 
determine any objections that may be offered to the said report. The 
clerk may make such modifications and changes which tend to 
increase the benefits of the proposed work or improvement. 

(6)a. If the clerk shall adjudicate that (i) none of the improvements 
proposed will benefit any of the lands sought to be benefited or (11) 
that none of the improvements are practicable, he shall dismiss 
the proceedings and the petition shall not be submitted again 
within six months thereafter. 

b. If the clerk shall approve the said report, he shall then direct the 
board of viewers to prepare a further and detailed report which 
shall include the following: 

1. Specific plans and profiles together with estimates of the cost 
of the work recommended by the said board of viewers and an 
estimate of all other costs including those incurred by the 
board of viewers; 

2. If directed by the clerk, a new property map of the district 
which shall show thereon the general location of each tract of 
land which will be benefited by the proposed work; 

3. A statement showing the classification of benefits to be re- 
ceived by the several tracts of lands. This classification shall 
be determined and shown in the same manner as is provided 
for in G.S. 156-71. The board of viewers may adopt the 
original classification. Only those lands to be benefited by the 
proposed work shall be classified for assessment. 

The board of viewers shall have, insofar as applicable, the same 
powers and duties as relate to the final report as are required and 

provided in Article 5 by G.S. 156-69, 156-70, 156-70.1 and 156-71. 
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The board of viewers shall make their report to the clerk within 
60 days after their appointment. The clerk may extend this time 
upon the showing of meritorious cause for the extension. 

The expense of the board of viewers, their assistants, and all 
costs incurred by them shall be paid from any surplus funds of the 
district, as defined in this Subchapter, or if such are not sufficient, 
by the same means of financing as are available for such purposes 
when the district is originally organized. The estimate of the 
expenditures shall be shown in its report and all amounts of 
money expended shall be reimbursed when funds are available. 

(7) Upon the filing of the said report, the clerk shall fix a time and a place 
for a hearing thereupon. 

(8) The notice of the hearing upon said report shall be given in the same 
manner as required for the notice of the proposed work as required by 
the preceding subdivision (4) which relates to the preliminary hear- 
ing. 

Also, a notice of said hearing shall be mailed at least 10 days prior 
to the hearing, to those landowners as their names appear upon the 
statement of classification of benefits filed with the report of the board 
of viewers and whose names and addresses are shown on the tax 
scrolls of the county wherein their land is situated. The attorneys for, 
or commissioners of, the district shall use due diligence to determine 
the said names and addresses from the tax scrolls. 

The filing with the clerk of the superior court of a certificate by the 
attorney for, or the commissioners of, the district, that due diligence 
has been used to obtain the names and addresses from the tax scrolls 
and that notice has been mailed to those persons at the address 
shown, shall be sufficient showing that this provision has been 
complied with. The certificate shall state the names, addresses and 
dates to whom such notice was mailed. 

(9) At the date set for the hearing any landowner may appear in person, 
or by counsel, and file his objections in writing to the report of the 
board of viewers. It shall be the duty of the clerk to carefully review 
the report of the board of viewers and the objections filed thereto and 
make such changes as are necessary to render substantial and equal 
justice to all landowners in the district. 

If the clerk shall adjudicate that the benefits which will accrue to 
the lands affected are greater than the cost of the improvements, the 
report of the board of viewers shall be confirmed. The clerk shall then 
direct the commissioners of the district to proceed with the improve- 
ments as approved. 

If, however, the clerk finds that the cost of the improvements is 
greater than the resulting benefits that will accrue to the lands 
affected, the clerk shall dismiss the proceedings. 

(10) Any landowner, party petitioner, or the drainage district may, within 
10 days after the entry of the order or judgment by the clerk upon the 
report of the board of viewers, appeal to the superior court in session 
time or in chambers. The procedures for taking appeal under Article 
27A of Chapter 1 of the General Statutes apply, except as provided 
otherwise by this Subchapter. All of the terms and provisions of G.S. 
156-75 apply to the appeal. (1961, c. 614, s. 1; 1969, c. 192, s. 2; 
1999-216, s. 21.) 


Effect of Amendments. — Session Laws _ this act that are entered on or after that date, 
1999-216, s. 21, effective January 1, 2000, and rewrote subdivision (10). 
applicable to all orders or judgments subject to 
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CASE NOTES 


Purpose of Article. — The legislature, 
when it enacted Subchapter III], authorizing 
the establishment of drainage districts, made 
no provision for an alteration and enlargement 
of the boundaries subsequent to the date of 
creation, for the simple reason that the bound- 
aries as finally determined had to include all 
lands benefited by the improvement, and the 
lands so benefited were required to be assessed 
for the benefits accruing, and hence no assess- 
ment could be levied: either for original con- 
struction or for cost of maintenance on lands 


beyond the boundaries. However, the 1961 leg- 
islature, recognizing that lands not originally 
expected to receive benefit from works to be 
performed by a drainage district might, by 
changing conditions and the modification or 
enlargement and maintenance of the drains, 
receive benefits from work subsequently pro- 
posed to be done, made provision for the en- 
largement of the boundaries of drainage dis- 
tricts. In re Albemarle Drainage Dist., Beaufort 
County No. 5, 255 N.C. 338, 121 S.E.2d 599 
(1961). 


§ 156-93.3. Extension of boundaries. 


The boundaries of a drainage district may be extended upon compliance with 
the requirements and procedures as follows: 

(1) The request for extension shall be made by the board of commissioners 
of the district, in the form of a petition in the name of the drainage 
district, to the clerk of the superior court of the county wherein the 
district was originally organized. The proceeding may be ex parte or 


adversary. 


(2) The area proposed to be included within the boundaries of the district 


must be either: 


a. Located upstream and adjacent to the existing boundary of the 
district and must have as its only source of drainage either: 
1. The canals of the district; or 
2. Natural or artificial drain ways which empty into or are 

benefited by the canals of the district; and 

3. Must be within the watershed of the existing district; or 

b. Adjacent to the existing boundary of the district and have a 
common outfall with the existing district. 

(3)a. In the event the area meets the requirements of (2)a, it shall only be 

necessary for the petition to be filed by the board of commission- 


ers of the district. 


b. In the event the area meets the requirement of (2)b of this section, 
the owners of fifty percent (50%) or more of the land area which 
it is proposed to include or forty percent (40%) or more of the 
resident landowners who will be benefited within such area, must 
join with and be petitioners with the commissioners of the 
existing district, asking for the extension of boundaries and 
inclusion of land within the existing district. 

Should the area proposed to be included within the boundary of 
the enlarged district embrace one or more existing drainage 
districts, the commissioners of any such district or districts may 
join in a petition to the court asking for the extension of 
boundaries of the existing district. 

The joinder in the petition by the commissioners of such 
drainage district in the name of the district shall have the effect 
of including in the petition all of the land within said existing 
drainage district to the same extent as if the petition had been 
signed individually by each landowner of the district. The total 
acreage in such district or districts shall be included as land in 
the petition in determining whether or not the requirements 
under this section have been complied with. 
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(4) Upon filing of the petition for extension of the boundaries, the clerk of 
the superior court shall appoint a board of viewers with the same 
composition and qualifications as is required by G.S. 156-59. The 
board of viewers shall examine the area proposed to be included 
within the boundaries of the district to determine whether or not, in 
their opinion, it is feasible and equitable to include said area within 
the boundaries of the district, and report their finding to the court. 
The report must be made within 30 days after the appointment of said 
board of viewers. The time for filing said report may be extended by 
the clerk upon a showing of a meritorious cause for the extension. 

(5) If the board of viewers shall report that the proposed extension of 
boundary is not feasible or equitable, the petition shall be dismissed 
and shall not be submitted again until after six months from date of 
dismissal. 

(6)a. If the board of viewers shall report that the proposed extension of 
boundary is feasible and equitable, then the clerk of the superior 
court shall order the board of viewers to make a further and 
detailed report which shall include a map of the area that is 
proposed to be annexed which shall show: 

1. Boundaries of the existing district; 
2. Boundaries of the proposed extension; 
3. Ageneral location of each individual tract of land which will be 


benefited. 


b. In the event no additional work is proposed, the board of viewers 
shall report the following: 
1. The allocation of benefits derived from the existing canals, 


6. 


structures or other improvements, between the existing 
district and the area to be included within the boundaries of 
the existing district, which shall be a percentage figure and 
shall be the major factor for the determination of the require- 
ments set forth in the succeeding paragraphs 2 and 3; 


. The amount of money, if any, which the owners of the land to 


be included within the district should pay for the use of the 
canals, structures or other improvements of the district; 


. The percent of the cost of maintenance and operating expenses 


which the owners of the land to be included, should pay; 


. Classification of the additional lands as to benefits derived 


from the existing canals, structures or other improvements of 
the district which shall be in accordance with the provisions 
of G.S. 156-71. The area of the existing district shall not be 
classified, unless directed by the clerk of the superior court; 


. The names and addresses of the landowners within the areas 


proposed to be included insofar as may be determined from 
the tax records of the county; 

Such other information as may be appropriate or as may be 
directed by the clerk of the superior court. 


c. In the event additional work is proposed, the report of the board of 
viewers shall also contain the information required in G.S. 
156-93.2, as it applies to the final report of the board of viewers. 

(7) The board of viewers shall file their detailed or final report within 60 
days after their appointment. The time for filing of said report may be 
extended by the clerk upon a showing of meritorious cause for the 
extension. 

(8) Upon the filing of said report those landowners in the area to be 
included who are not parties to the proceedings and who do not desire 
to sign the petition, shall be made parties defendant. Summons shall 
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be served upon the defendants in the manner required for special 
proceedings. There shall be attached to and served with the summons, 
in lieu of a copy of the petition or final report, a statement which shall 
set forth (i) the purpose of the proceedings and (ii) that the report of 
the board of viewers is on file in the office of the clerk of the superior 
court and may be examined by persons interested. 

(9) The attorney for, or the commissioners of, the district shall use due 
diligence to give notice to every landowner within the area proposed to 
be included, who has not signed the petition asking for such extension 
of boundaries and/or the proposed improvements. 

The filing of a certificate by the attorney for, or the commissioners 
of, the district that due diligence has been used to notify each of said 
defendant landowners shown by the report of the board of viewers, 
either by personal service or by publication, shall be sufficient 
showing of compliance with this provision. The certificate shall 
contain the names of such landowners served personally, the date of 
service and the names of those served by publication and the date of 
service by publication. 

(10) Upon filing of said certificate the clerk shall fix a time and place for 
a hearing upon said report, which date shall be no less than 20 days 
after filing of said certificate. 

(11) Notice of said hearing shall be given as follows: 

a. Posting and publication: 

1. Posting at the courthouse door of the county in which the 
proceeding is pending; 

Posting at five conspicuous places in the district and in the 
area to be included; 

The notice shall be posted at least 20 days prior to the said 
hearing; 

Publication in a newspaper with general circulation within the 
area once a week for three successive weeks; 

Mailing a copy of the notice to those persons for whom an 
address is shown in the certificate filed by the attorney for, or 
commissioners of, the district. 

b. Contents: 

1. The notice shall state the time and place for the hearing; 

2. Describe in general terms the area proposed to be included and 
work proposed, if any; 

3. That the court will consider and adjudicate the report of the 
board of viewers. 

(12) At the date set for hearing any landowner may appear in person or by 
counsel and file his objection in writing to the report of the board of 
viewers. It shall be the duty of the clerk to carefully review the report 
of the board of viewers and the objection filed thereto and make such 
changes as are necessary to render substantial and equal justice to all 
of the landowners and the existing district. 

(13) The clerk shall, after making adjustments in the report of the board 
of viewers, if any, determine: 

a. If the area(s) of land sought to be included, or any part thereof, is, 
or will be, benefited by the canals, structures or other improve- 
ments of the district. 

b. If such area(s) should equitably be included within the boundary of 
the district because of the benefits received or to be received from 
the district. 

c. If the requirements of the preceding subdivision (3)b, if applicable, 
are met. 


2 ae 
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If the clerk shall determine that all of the three preceding require- 
ments are met, he shall direct that the area(s) of land to be included 
within the boundaries of the district, in accordance with the provi- 
sions of the report of the board of viewers, as approved. 

(14) If the clerk shall determine either: 

a. That no part of the area proposed to be included is or will be 
benefited by the canals, structures or other improvements of the 
district and equitably should not be included within the bound- 
aries of the district; or 

b. That the requirements of the preceding subdivision (3)a or b, 
whichever is applicable, have not been complied with; he shall 
dismiss the proceeding. 

(15) Any landowner, party petitioner, or the drainage district may, within 
10 days after the entry of an order or judgment by the clerk upon the 
report of the board of viewers, appeal to the superior court in session 
time or in chambers. The procedures for taking appeal under Article 
27A of Chapter 1 of the General Statutes apply, except as provided 
otherwise by this Subchapter. All of the terms and provisions of G.S. 
156-75 apply to the appeal. 

(16) The duties and powers of the board of commissioners as to those 
lands included within the district by the current proceedings shall be 
the same as to those in the original proceeding. (1961, c. 614, s. 1; 
1965, c. 1143, s. 4; 1969, c. 192, s. 3; cc. 440, 1002; 1999-216, s. 22.) 


Effect of Amendments. — Session Laws _ this act that are entered on or after that date, 
1999-216, s. 22, effective January 1, 2000, and _— rewrote subdivision (15). 
applicable to all orders or judgments subject to 


§ 156-93.4. Coordination of proceedings under §§ 156-93.2 
and 156-93.3. 


In the event a proceeding shall be instituted as provided for in G.S. 156-93.2 
and shall also include the extension of boundaries, as provided for in G.S. 
156-93.3, the provisions of G.S. 156-93.2 and 156-93.3 shall be coordinated and 
if there shall be any conflict as to procedure, that provided for in G.S. 156-93.3 
shall be followed. (1961, c. 614, s. 1.) 


§ 156-93.5. Assessments and bonds for improvement, ren- 
ovation, enlargement and extension. 


The board of drainage commissioners shall, for the purposes set forth in this 
Article, levy the necessary assessments and may issue bonds or other deben- 
tures for the purpose of providing funds for the construction or acquisition of 
any of the improvements or works authorized by this Article. The time and 
manner of levying assessments and the issuance of bonds or other debentures 
and the terms thereof shall be the same as provided for in Article 8 of 
Subchapter III. (1961, c. 614, s. 1.) 


§ 156-93.6. Rights-of-way and easements for existing dis- 
tricts. 


All drainage districts heretofore created shall be deemed to own an easement 
or right-of-way in and to those lands upon which there are existing canals and 
spoil banks. 

Whenever the proposed repairs, maintenance or other improvements make 
it necessary for the drainage district to acquire additional land for easements 
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or right-of-way, the procedure to secure the same shall be in accordance with 
G.S. 156-70.1. (1961, c. 614, s. 1.) 


CASE NOTES 


Applied in Taylor v. Askew, 17 N.C. App. 
620, 195 S.E.2d 316 (1973). 


§ 156-93.7. Existing districts may act together to extend 
boundaries within watershed. 


If there shall be more than one drainage district in a drainage basin, or 
watershed, the board of drainage commissioners of any of the districts may 
initiate or join separately or collectively with the commissioners of one or more 
of other drainage districts, in the drainage basin or watershed, and/or with the 
owners of land within the drainage basin, whose lands are not included within 
an existing drainage district in a petition to the court, asking for the creation 
of a larger drainage district, or the extension of boundaries of one of the 
existing districts. 

The joinder in the petition by the commissioners of an existing drainage 
district, acting in the name of the district, shall have the effect of including all 
of the land assessed within the drainage district, in the petition asking for the 
creation of the larger drainage district or the extension of boundaries of an 
existing district. The total area of assessed land, within the existing drainage 
district shall be included, as land in the petition, in determining whether or not 
the requirement of G.S. 156-93.3(3)b have been fulfilled. 

The provisions of this section shall apply in proceedings provided for in G.S. 
156-93.2 and 156-93.3. (1961, c. 614, s. 1; 1965, c. 1143, s. 5.) 


ARTICLE 8. 


Assessments and Bond Issue. 


§ 156-94. Total cost for three years ascertained. 


After the classification of lands and the ratio of assessments of the different 
classes to be made thereon has been confirmed by the court, the board of 
drainage commissioners shall ascertain the total cost of the improvement, 
including damages awarded to be paid to owners of land, all costs and 
incidental expenses, and also including an amount sufficient to pay the 
necessary expenses of maintaining the improvement for a period of three years 
after the completion of the work of construction, not exceeding ten per centum 
(10%) of the estimated actual cost of constructing the drainage works or the 
contract price thereof if such contract has not been awarded, and after 
deducting therefrom any special assessments made against any railroad or 
highway, and, thereupon, the board of drainage commissioners, under the 
hand of the chairman and secretary of the board, shall certify to the clerk of the 
superior court the total cost, ascertained as aforesaid; and the certificate shall 
be forthwith recorded in the drainage record and open to inspection of any 
landowner in the district. (1909, c. 442, s. 31; 1911, c. 67, s. 8; C.S., s. 5351; 
1923, ¢: 217, 8.'4.) 


Cross References. — As to application of 
this section, see § 156-104. 
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§ 156-95. Assessment and payment; notice of bond issue. 


If the total cost of the improvement is less than an average of twenty-five 
cents (25¢) per acre on all the land in the district, the board of drainage 
commissioners shall forthwith assess the lands in the district therefor, in 
accordance with their classification, and said assessment shall be collected in 
one installment, by the same officer and in the same manner as State and 
county taxes are collected, and payable at the same time. In case the total cost 
exceeds an average of twenty-five cents (25¢) per acre on all lands in the 
district, the board of drainage commissioners shall give notice for three weeks 
by publication in some newspaper published in a county in which the district, 
or some part thereof, is situated, if there be any such newspaper, and also by 
- posting a written or printed notice at the door of the courthouse and at five 
conspicuous places in the district, reciting that they propose to issue bonds for 
the payment of the total cost of the improvement, giving the amount of bonds 
to be issued, the rate of interest that they are to bear, and the time when 
payable. Any landowner in the district not wanting to pay interest on the bonds 
may, within 15 days after the publication of such notice, pay to the county 
treasurer the full amount for which his land is liable, to be ascertained from 
the classification sheet and the certificate of the board showing the total cost of 
the improvement, and have his lands released from liability to be assessed for 
the improvement; but such land shall continue liable for any future assess- 
ment for maintenance or for any increased assessment authorized under the 
law. (1.909, c..442, s: 32; 1911, c. 67, s. 9; C.S.,.s. 5352.) 


CASE NOTES 


Assessments Are Not “Taxes.” — Assess- 
ments made for the maintenance of a drainage 
district, incorporated under the provisions of 
the statute, are not “taxes,” even though they 
may be so incorrectly denominated therein; 
they are only assessments made for the special 
benefits to the land within the district, and are 
not imposed for the purpose of general revenue. 
Drainage Comm’rs v. Davis, 182 N.C. 140, 108 
S.E. 506 (1921). 

Drainage district assessments are not 
taxes. Northampton County Drainage Dist. 
Number One v. Bailey, 326 N.C. 742, 392 S.E.2d 
352 (1990). 

Assessments upon lands in a drainage 
district are liens in rem, resting upon the 
lands, into whosesoever hands they may be at 
the time they accrue, and do not come within 
the terms of a warranty against encumbrances 
by deed. Taylor v. Commissioners of Moseley 
‘Creek Drainage Dist., 176 N.C. 217, 96 S.E. 
1027 (1918). 

Grantee of Timber Interest Not Liable 
for Assessment. — A conveyance of the timber, 
under the usual deed, providing for its cutting 
and removal from the land within a stated 
period, is regarded as a severance thereof from 
the land, and the grantee in the deed is not 
liable for an assessment for drainage purposes 
laid thereon. Dover Lumber Co. v. Board of 
Comm'rs, 173 N.C. 117, 91 S.E. 714 (1917). 

No owner is responsible for other own- 
ers by reason of their failure to pay, except 


through the method of assessment provided by 
the statute. Carter v. Board of Drainage 
Comm’rs, 156 N.C. 183, 72 S.E. 380 (1911). 

Liability for Additional Assessments. — 
The land of the owner who has paid his assess- 
ments, as provided by this section, is subject to 
additional assessments, the lands in the dis- 
trict being hable until the original bond issue 
for making the improvements or indebtedness 
incurred therefor is paid in full. Virginia-Caro- 
lina Joint Stock Land Bank v. Watt, 207 N.C. 
577, 178.S.E: 228 (1935). 

Power of Courts to Enjoin Collection of 
Assessments. — The courts, in proper in- 
stances, have the power to interfere and stay 
amounts assessed against the owner of lands 
within an established drainage district, when it 
appears that the commissioners, in carrying 
out the ministerial duties imposed on them, 
endeavored to collect from him a sum in excess 
of their own assessment, or that they had made 
out the rolls in utter disregard of the classifica- 
tions and ratio of assessments established by 
the final report, or that they had made such 
changes in the plans and specifications thereof 
as to exceed their powers and to work substan- 
tial wrong and hardship upon the landowner, if 
he was not guilty of laches and had not unduly 
delayed asserting his rights. Griffin v. Board of 
Comm’rs, 169 N.C. 642, 86 S.E. 575 (1915). 

Where a drainage district has been fully and 
lawfully established in accordance with the 
statute, the commissioners have deen duly ap- 
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pointed, and bonds have been issued in further- 
ance of the scheme, an injunction restraining 
the collection of the assessment against the 
landowners therein, at the suit of one of them, 
will not issue, as against the interest of the 
holder of the bonds, unless it clearly appears 
that the commissioners have substantially de- 
parted, to the injury of the claimant, from the 
scheme set forth in the final report of the 
viewers, etc. Griffin v. Board of Comm'rs, 169 
N.C. 642, 86 S.E. 575 (1915). 

Purchaser Takes with Notice of Assess- 
ments. — The purchaser of lands within a 
drainage district formed under the provisions 
of this Chapter is fixed by the statute with 
notice of the assessments and the time thereof, 
whether a resident of another state or not. Pate 
v. Banks, 178 N.C. 139, 100 S.E. 251 (1919). 

Presumption as to Notice. — The pre- 
sumption is in favor of the regularity of the 
official proceedings of the commissioners of a 
drainage district, and applies to landowners 
within the district as to the sufficiency of notice 
of a meeting duly had to assess such owners 
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according to benefits received from the im- 
provements therein. Mitchem v. Gaston County 
Drainage Comm’n, 182 N.C. 511, 109 S.E. 551 
(1921). 

Waiver of Notice. — Where the owner of 
land in a drainage district, formed under the 
provisions of the statute, appears at a meeting 
of the commissioners held for the purpose and 
is silent, making no objection or exception to 
the assessment imposed upon his land, the 
question as to whether he had been sufficiently 
served with notice of the meeting becomes 
immaterial, his appearance being construed as 
a waiver thereof, or rather as dispensing with 
formal notice, and he cannot collaterally, by 
injunction, restrain the collection of these as- 
sessments by sheriff’s sale. This also applies to 
his grantee who knew that the lands were 
situate within the district and subject to the 
assessments. Mitchem v. Gaston County Drain- 
age Comm’n, 182 N.C. 511, 109 S.E. 551 (1921). 

Cited in Board of Drainage Comm’rs v. 
Jarvis, 211 N.C. 690, 191 S.E. 514 (1937). 


§ 156-96. Failure to pay deemed consent to bond issue. 


Every person owning land in the district who shall fail to pay to the 
treasurer the full amount for which his land is liable, as aforesaid, within the 
time above specified, shall be deemed as consenting to the issuance of drainage 
bonds, and in consideration of the right to pay his proportion in installments, 
he hereby waives his rights of defense to the payment of any assessments 
which may be levied for the payment of bonds, because of any irregularity, 
illegality, or defect in the proceedings prior to this time, except in case of an 
appeal, as hereinbefore provided, which is not affected by this waiver. The term 

“person” as used in this Subchapter includes any firm, company, or corporation. 
(1909, cc 4420.3) 35-1911 c.6.0,'s. 10; C.5..,S.Da00, 1963, c. :767,. 8.4.) 


CASE NOTES 


Cited in Board of Drainage Commr’rs v. 
Jarvis, 211 N.C. 690, 191 S.E. 514 (1937). 


§ 156-97. Bonds issued. 


At the expiration of 15 days after publication of notice of bond issue the 
board of drainage commissioners may issue bonds of the drainage district for 
an amount equal to the total cost of the improvement, less such amounts as 
shall have been paid in in cash to the treasurer. Bonds issued by the board of 
drainage commissioners shall comply with the following provisions: 

(1) The bonds shall be serial bonds; 

(2) The denomination of the bonds shall be not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000); 

(3) The interest upon said bonds shall not be more than fourteen percent 
(14%) per annum, from the date of issue and payable semiannually; 

(4) The first annual installment of principal shall fall due not less than 
three years nor more than six years after the date of the bonds; 

(5) Each annual installment of principal shall be not less than two percent 
(2%) nor more than ten percent (10%) of the total bonds authorized; 
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(6) If the total amount of bonds to be issued does not exceed ten percent 
(10%) of the total amount of the assessment, the board of commission- 
ers may, in their discretion, not issue any bonds and in lieu thereof 
issue assessment anticipation bonds which shall mature over a period 
of not less than four nor more than 10 years and shall be payable in 
equal annual installments. The interest rate on said assessment 
anticipation bonds shall not be more than fourteen percent (14%) per 
annum; 

(7) The board of commissioners may issue bond anticipation note or notes 
to be redeemed and paid upon the sale and delivery of bonds herein 
provided for. If such bond anticipation note or notes are issued, at the 
discretion of the commissioners, such may be done after the bonds 
have been sold and prior to the printing and delivery of said bonds and 
must be paid from the proceeds of said bonds when delivered. (1909, 
Grades. oa, oll e678: Lh; 1017, c. 1625-5, 125 0.8.4 995854; 1923, 
C.. 211, 8. 9; 1955,.c. 1340; 1957,.c..1410,s..1;.1961, c. 601,-s. .1;:1963, 
601. Siar, L909. 1c SO LISos 6.2 136,.95.0 112.) 


Cross References. — As to application of 
this section, see § 156-104. 


CASE NOTES 


Bond Issue Upheld Despite Interest of 
Clerk Appointing Commissioners. — An 
issue of bonds by a drainage commission was 
not void by reason of the fact that the clerk of 
the court who appointed the commissioners 
owned an interest in a tract of land within the 
drainage district, as such an interest was too 


minute and was not directly the subject matter 
of the litigation. White v. Lane, 153 N.C. 14, 68 
S.E. 895 (1910). 

Cited in Board of Comm’rs v. Gaines, 221 
N.C. 324, 20 S.E.2d 377 (1942); In re Albemarle 
Drainage Dist., Beaufort County No. 5, 255 
N.C. 338, 121 S.E.2d 599 (1961). 


§ 156-97.1. Issuance of assessment anticipation notes. 


In lieu of the bonds provided for in G.S. 156-97, the board of drainage 
commissioners may issue assessment anticipation notes of the district for an 
amount not to exceed the assessment levied by the commissioners and 
approved by the clerk of the superior court, less such amounts as shall have 
been paid in in cash to the treasurer. It shall be optional with the board of 
drainage commissioners in issuing assessment anticipation notes to issue 
serial notes in any denominations bearing not more than fourteen percent 
(14%) interest from the date of issue, payable semiannually. The first annual 
installment of principal shall be due not less than one year nor more than two 
years after date thereof, and each annual installment of principal shall not be 
less than two percent (2%) nor more than twenty-five percent (25%) of the total 
amount of notes authorized and issued. 

Such assessment anticipation notes, when issued, shall have the same force 
and effect of bonds issued under the provisions of this Article and shall be 
collectible in the same manner. 

The commissioners may issue either serial notes or an amortized note. 
C1957. C2912) 8? 22196); ¢.°601)'sv3: 1963, ¢, 767)'ss} 4.721985) ¢: 136} 's. 3°) 


§ 156-98. Form of bonds and notes; excess assessment. 


All bonds and notes authorized and issued shall be signed by the chairman 
and secretary of the board of drainage commissioners and the corporate seal of 
the district affixed thereto, and the interest coupons shall be authenticated by 
the facsimile signature of the secretary, and both the principal and interest 
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coupons shall be payable at some bank or trust company to be designated by 
the board of drainage commissioners and incorporated in the body of the bond. 
The form of the bond shall be authorized by the board of drainage commis- 
sioners or by the board and the purchaser of the bonds jointly, at the option of 
the board. 

All bonds of reclamation districts shall have that fact noted upon the face of 
the bond, either by stamping or printing the same thereon. All bonds of 
improvement districts shall also have that fact noted upon their face. 

For the purpose of meeting any possible deficit in the collection of annual 
drainage assessments or any deficit arising out of unforeseen contingencies 
there shall be levied, assessed and collected during each year when either the 
interest or principal or both interest and principal on the outstanding bonds 
shall be due, an assessment as will yield ten percent (10%) more than the total 
of interest and principal due in such years; that is to say, for every one hundred 
dollars ($100.00) of principal and interest, or either, due in any one year, there 
shall be levied, assessed and collected a sufficient drainage assessment to yield 
one hundred and ten dollars ($110.00) for such year. When this excess of 
drainage tax so levied, assessed and collected shall accumulate so that the 
aggregate surplus in the hands of the treasurer of the district shall amount to 
more than fifteen percent (15%) of the total principal of the bonds of the district 
outstanding and unpaid, then such surplus above fifteen percent (15%) thereof 
may be available for expenditure by the board of drainage commissioners in 
the maintenance and upkeep of the drainage work in such district in the 
manner provided by law: After all the drainage assessments have been 
collected except the last assessment, if the surplus which has accumulated 
amounts to more than five percent (5%) of the total issue of bonds of the 
district, then and in such event the board of drainage commissioners may in 
their discretion apply such excess above five percent (5%) toward the reduction 
of the total amount embraced in the last assessment, reducing the same pro 
rata as to each tract of land embraced in the district, and having regard to the 
classification, to the end that such reduction shall be fairly and justly made. As 
to such surplus as shall accumulate in the hands of the treasurer of the district 
over and above all obligations of the district which may be due, the treasurer 
is hereby directed to deposit same in some solvent bank or banks at the highest 
rate of interest obtainable therefor, and the said treasurer shall be authorized, 
if he deems it necessary, to demand satisfactory security for such deposits; but 
the said treasurer shall reserve the right to demand a repayment at any time 
upon giving not exceeding 30 days’ notice thereof. Whereas the proceeds of the 
first drainage assessment may not be collected and in the hands of the 
treasurer of the district prior to the maturity of the first and second semian- 
nual installments of interest upon the issue of bonds, the treasurer of the 
district is hereby directed to pay the interest coupons first maturing and also 
the interest coupons next maturing, if necessary, out of funds in his hands for 
the purpose of maintaining the improvement for the period of three years after 
the completion of the work or construction. As a surplus fund with the 
treasurer arising out of the annual additional assessment of ten per centum 
(10%) shall accumulate in any one year in excess of fifteen per centum (15%) of 
the total principal of the bonds of the district outstanding and unpaid, as 
herein provided, the treasurer shall transfer in each of such years such surplus 
fund to the fund for maintaining the improvement after completion, as a 
reimbursement of the fund formerly withdrawn therefrom for the payment of 
the first and second installments of interest coupons until such reimbursement 
shall be fully made. The treasurer shall thereafter keep separate accounts of 
the proceeds of such additional ten percent (10%) assessment remaining each 
year after the payment of all maturing obligations, and also a separate account 
of the funds provided for maintaining the improvement for the period of three 
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years after completion of improvement and all payments therefrom and 
reimbursements thereto. (1917, c. 152, s. 13; C.S., s. 5355; 1923, c. 217, s. 6; 
1927) c098 )srb?1961;'e7 601, si62:) 


Cross References. — As to application of 
this section, see § 156-104. 


CASE NOTES 


Quoted in In re Perquimans County Drain- Cited in Robeson County Drainage Dist. No. 
age Dist. No. Four, 254 N.C. 155, 118 S.E.2d = 4. v. Bullard, 229 N.C. 633, 50 S.E.2d 742 (1948). 
431 (1961). 


§ 156-99. Application of funds; holder’s remedy. 


The commissioners of the district may sell the bonds or notes of the district 
for not less than par and devote the proceeds to the payment of the work as it 
progresses and to the payment of the other expenses of the district provided for 
in this Subchapter. The proceeds from the sale of the said bonds or notes shall 
be for the exclusive use of the levee or drainage district specified therein. A 
copy of said bonds or notes shall be recorded in the drainage record. If serial 
bonds or notes are issued it shall only be necessary to record the first numbered 
bond or note, with a statement showing the serial numbers, the amount and 
the due dates of principal and interest. 

There shall be set out specifically in the drainage record of said proceeding, 
a description of the lands embraced in the district for which the tax or 
assessment has not been paid in full, and which is subject to the lien of the said 
obligations. A reference to the tract number on the map of the district as 
recorded in the drainage proceedings or in the office of the register of deeds is 
sufficient description. 

If any installment of principal or interest represented by the bonds and notes 
shall not be paid at the time and in the manner when the same shall become 
due and payable, and such default shall continue for a period of six months, the 
holders of such bonds or notes upon which default has been made may have a 
right of action against the drainage district or the board of drainage commis- 
sioners of the district, its officers, including the tax collector and treasurer, 
directing the levying of a tax or special assessment as herein provided, and the 
collection of same, in such sum as may be necessary to meet any unpaid 
installments of principal and interest and costs of action; and such other 
remedies are hereby vested in the holders of such bonds or notes in default, as 
may be authorized by law and the right of action is hereby vested in the holders 
if such bonds or notes upon which default has been made, authorizing them to 
institute suit against any officer on his official bond for failure to perform any 
duty imposed by the provisions of this Subchapter. 

The official bond for the tax collector and treasurer shall be lable for the 
faithful performance of the duties herein assigned them. Such bond may be 
increased by the board of county commissioners. (1909, c. 442, s. 34; 1911, c. 67, 
Belt enQ0bsC. Sy sn5356s1923 reli 2075 s'7e 1963, ¢P767;'s"-8)) 


§ 156-100. Sale of bonds. 


In making the sale of drainage bonds the board of drainage commissioners 
shall prepare a notice of such sale containing the usual and appropriate 
information regarding the terms and provisions of the bonds, and shall publish 
the same for at least a period of two weeks in at least one paper of general 
circulation published within the State and in at least one other newspaper of 
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large circulation among the buyers of bonds, in which they shall invite sealed 
bids from prospective purchasers to be opened on a certain day, and may 
require a cash deposit to accompany all bids, and shall reserve the right to 
reject any and all bids. In such notice the commissioners may hold in reserve 
information as to the date when the first installment of principal shall fall due, 
the annual installments of principal to be paid, the number of years within 
which the serial bonds are to be paid, the form of the bonds, and the name of 
the bank or trust company at which the interest coupons and the installments 
of principal are to be made payable, and shall state that the information and 
data so withheld may subsequently be agreed upon between the drainage 
commissioners and the purchaser of the bonds; or the board of drainage 
commissioners in their advertisement asking bids may make optional propo- 
sitions in the respects above recited, inviting bids as to each kind of bond so 
proposed. The board of drainage commissioners shall accept the highest bona 
fide bid for such bonds and issue and sell the same accordingly, provided the 
highest bid shall equal or exceed the par value of the bonds with any accrued 
interest thereon. If no satisfactory bid shall be received, the board of drainage 
commissioners may readvertise the bonds for sale in the manner above 
provided, or they may accept any private bid for the bonds at not less than 
their par value, with any accrued interest thereon. The board of drainage 
commissioners shall in good faith make diligent effort to sell the bonds at a 
price not less than their par value, with accrued interest. Bonds of any 
drainage district heretofore sold or contracted to be sold by the Local Govern- 
ment Commission in the manner provided by the Local Government Act, either 
alone or in conjunction with the board of drainage commissioners, shall be 
deemed to have been lawfully sold or contracted to be sold. (1909, c. 442, s. 34; 
LOVE Cu6T is AIGA TT wer1b2, seb sOiSe si Ssbieeloa ly el 429 


Local Modification. — Brunswick, Colum- Cross References. — As to application of 


bus: 1929, c. 299. 


this section, see § 156-104. 


CASE NOTES 


The remedy provided by statute to the 
holders of drainage bonds to enforce pay- 
ment of their obligations is by action against 
the drainage district and its commissioners and 
the tax collector and treasurer to compel these 
officers to perform their legal duties in pursu- 
ing the statutory procedure for the collection 
and application of drainage assessments, which 
remedy is adequate and exclusive, and the 
holder of past-due bonds may not maintain an 
action against the owner of land within the 
district to enforce the lien of delinquent drain- 
age assessments against the land. Wilkinson v. 
Boomer, 217 N.C. 217, 7 S.E.2d 491 (1940). 

Service by Publication Held Insuffi- 
cient. — Where, in an action to foreclose a tax 
hen, service of process on “bondholders, lien 


holders or other persons having or claiming 
some interest in the land” was had by publica- 
tion, but the publication made no reference to 
any drainage district, drainage assessment, 
liens or bonds or bondholders of any drainage 
district, the publication was held insufficient to 
give the court jurisdiction of the holders of 
bonds of the drainage district in which the 
lands or any part of them lay, and the judgment 
therein could not preclude the bondholders 
from exercising their remedy under prescribed 
conditions to have the drainage district levy 
additional assessments against the lands for 
the purpose of paying the drainage bonds. 
Board of Comm’rs v. Gaines, 221 N.C. 324, 20 
S.E.2d 377 (1942). 


§ 156-100.1. Sale of assessment anticipation notes. 


Should assessment anticipation notes be issued by a drainage district under 
the provisions of G.S. 156-97.1, the board of drainage commissioners may 
accept any private bid for said assessment anticipation notes at not less than 
their par value, with accrued interest thereon without the necessity of 
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advertising the sale hereof as is provided for in the sale of bonds under the 
provisions of G.S. 156-100. (1957, c. 912, s. 3.) 


§ 156-100.2. Payment of assessments which become liens 
after original bond issue. 


Payment of assessments not included in the original bond or note issue shall 
be financed in the following manner: 

(1) In the event of appeal from the order of the clerk of superior court 
approving the final report of the board of viewers, the assessment 
approved by the appellate court shall be due and payable 30 days from 
the entry of the final order in said appeal. 

(2) In the event land should be included within the district for any other 
reason, the assessment thereon shall be due and payable 30 days after 
the date of the agreement or court order by which said land is 
included. 

(3) In the event the assessments referred to in the preceding subdivisions 
(1) and (2) are not paid at the expiration of the said 30-day period, 
then the commissioners may provide for installment payments of said 
assessment upon such terms as may be approved by the clerk of the 
superior court who has jurisdiction of the said drainage proceeding. 

The commissioners of the district may issue bonds or notes for an 
amount equal to the total of the installment payments, upon terms as 
approved by the clerk of the superior court. The lien of the assess- 
ment, the rights of the bond or note holder, and all other liabilities and 
rights shall be the same as prescribed in this Subchapter III for other 
bonds and notes of the district. (1963, c. 767, s. 9.) 


§ 156-100.3. Sinking fund. 


The commissioners of the drainage district may establish a sinking fund to 
be used to pay bonds and notes issued by the district. The terms and conditions 
by which the said sinking fund is established shall be approved by the clerk of 
the superior court who has jurisdiction of said district. (1963, c. 767, s. 10.) 


§ 156-101. Refunding bonds issued. 


In any case where the board of drainage commissioners of any drainage 
district have issued or may issue bonds for the purpose of constructing or 
completing the drainage works in such district, the payment of which at 
maturity would in the judgment of the board of drainage commissioners be an 
unreasonable burden on the owners of the lands in such district assessed for 
the payment of such bonds and interest, or if it shall appear for other good and 
substantial reasons that the welfare of the district and the owners of lands 
therein would be promoted thereby, the board of drainage commissioners shall 
have the power to refund such bonds, or any part thereof, and issue new bonds 
equal to the amount of bonds outstanding and unpaid, or any part thereof. The 
new or refunding bonds shall bear a rate of interest not exceeding six percent 
(6%) payable semiannually, and shall be divided into such annual installments 
not exceeding ten percent (10%) and not less than five percent (5%) of the 
outstanding bonds so refunded. The new assessments shall be levied and 
collected with which to pay the principal and interest on the bonds in the 
manner provided by law. The first installment of principal on the bonds so 
refunded may be made payable at a certain date in the future not exceeding six 
years from the date of the refunding bonds, and in the meantime annual 
assessments shall be levied and collected for the payment of the interest. 
C1917) cH1b 296 AOS 41695358) 
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§ 156-102. Drainage bonds received as deposits. 


The State Treasurer is authorized to receive drainage bonds issued by 
drainage districts in North Carolina as deposits from banks, insurance 
companies, and other corporations required by law to make deposits with the 
State Treasurer: Provided, that the Attorney General shall have approved the 
form of such bonds. (1917, c. 152, s. 7; C.S., s. 5359.) 


Local Modification. — Edgecombe, Pitt: 
1937, c.. 334. 


§ 156-103. Assessment rolls prepared. 


The board of drainage commissioners shall immediately prepare the assess- 
ment rolls or drainage tax lists, giving thereon the names of the owners of land 
in the district and a brief description of the several tracts of land assessed and 
the amount of assessment against each tract of land. The first of these 
assessment rolls shall be due and payable on the first Monday in September 
following the date of such bonds, and shall provide funds sufficient for the 
payment of interest on such bonds for one year. The second assessment roll 
shall make like provision for the payment of the interest for one year. Annual 
assessment rolls shall thereafter provide funds sufficient to meet the interest 
for one year on the issue of bonds outstanding. During the year previous to 
maturity of any annual installment due upon the principal of said bonds there 
shall be an assessment roll sufficient to provide funds for the payment of both 
the interest for one year and for the payment of the annual installment due 
upon the principal of the bonds. Such annual assessments shall be made from 
year to year to provide funds to meet the interest for one year and the annual 
installment of the principal due upon the bonds outstanding, until the whole 
principal due upon the outstanding bonds and the interest thereon shall be 
fully paid. In making up such assessment rolls there shall be included ten 
percent (10%) additional as provided in G.S. 156-98. Each of the assessment 
rolls shall specify the time when collectible and be numbered in their order, 
and the amounts assessed against the several tracts of land shall be in 
accordance with the benefits received, as shown by the classification and ratio 
of assessments made by the viewers. These assessment rolls shall be signed by 
the chairman of the board of drainage commissioners and by the secretary of 
the board. There shall be four copies of each of the assessment rolls, one of 
which shall be filed with the drainage record, one shall be filed with the 
chairman of the board of drainage commissioners, who shall carefully preserve 
the same, one shall be preserved by the clerk of the court, without change or 
mutilation, for the purposes of reference or comparison, and one shall be 
delivered to the sheriff, or other county tax collector, after the clerk of the 
superior court has appended thereto an order directing the collection of such 
assessments, and the assessments, shall thereupon have the force and effect of 
a judgment as in the case of State and county taxes. If the drainage 
commission which has assessed the lands of a drainage district prior to March 
11, 1919, shall file the aforesaid four copies of assessment rolls within six 
months from April 1, 1919, the filing of such assessment rolls shall have the 
same legal effect as if filed strictly in accordance with this section immediately 
after the preparation of such assessment rolls. The State having authorized 
the creation of drainage districts and having delegated thereto the power to 
levy a valid tax in furtherance of the public purposes thereof, it is hereby 
declared that drainage districts heretofore or hereafter organized under 
existing law or any subsequent amendments thereto are created for a public 
use and are political subdivisions of the State. (1911, c. 67, s. 12; 1917, c. 152, 
S29; 1919 "er 2820 srl OSs Ss: bo00s TO2TN CATAL IZ aK Colt soo) 
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Cross References. — As to application of 
this section, see § 156-104. 


CASE NOTES 


The assessment arises upon completion N.C. 324, 20 S.E.2d 377 (1942); Robeson 
of the assessment rolls. Nesbit v. Kafer, 222 County Drainage Dist. No. 4 v. Bullard, 229 
N.C. 48, 21 S.E.2d 903 (1942). N.C. 633, 50 S.E.2d 742 (1948). 

Cited in Board of Comm’rs v. Gaines, 221 


§ 156-104. Application of amendatory provisions of cer- 
tain sections; amendment or reformation of 
proceedings. 


All the provisions of Chapter 217 of the Public Laws of 1923 amendatory of 
G.S. 156-71, 156-75, 156-83, 156-94, 156-97, 156-98, 156-99 and 156-103 shall 
apply to all drainage districts which shall hereafter be organized, and also to 
all districts where proceedings for the organization thereof have been insti- 
tuted and are now pending and where the bonds have not been actually issued, 
sold, and delivered to the purchaser thereof. If it shall be necessary to amend 
or reform any of the pleadings or orders made by the court or any action taken 
by the board of drainage commissioners in any drainage proceedings instituted 
and pending before March 6, 1923, full authority is granted to make any such 
amendments, to the end that the said drainage proceedings shall conform with 
the provisions hereof. (1923, c. 217, s. 9; C.S., s. 53860(a).) 


Local Modification. — Hyde: 1923, c. 217, 
s. 10; C.S:, s. 53860(a). 


§ 156-105. Assessment lien; collection; sale of land. 


The assessments shall constitute a first and paramount lien, second only to 
State and county taxes, upon the lands assessed for the payment of the bonds 
and interest thereon as they become due, and shall be collected in the same 
manner and by the same officers as the State and county taxes are collected. 
The assessments shall be due and payable on the first Monday in September 
each year, and if the same shall not be paid in full by the thirty-first day of 
December following, it shall be the duty of the sheriff or tax collector to sell the 
lands so delinquent. The sale of lands for failure to pay such assessments shall 
be made at the courthouse door of the county in which the lands are situated, 
between the hours of 10 o’clock in the forenoon and four o’clock in the afternoon 
of any date except Sunday or another legal holiday, which may be designated 
by the board of drainage commissioners. After any such sale date has been 
designated by the board of drainage commissioners, if for any necessary cause 
the sale cannot be made on that date, the sale may be continued from day to 
day for not exceeding four days, or the lands may be readvertised and sold on 
any day which the board of drainage commissioners may or shall designate 
during the same hours and without any order being obtained therefor during 
the same calendar year. Nothing in this section shall be construed to require 
any order from any court for any sale or resale held hereunder. The existing 
general tax law in force when sales are made for delinquent assessments shall 
have application in redeeming lands so sold; and in all other respects, except 
as herein or otherwise modified or amended, the existing law as to the 
collection of State and county taxes shall apply to the collection of such 
drainage assessments. No bid at any sale shall be received unless sufficient in 
amount to discharge all the drainage assessments and other charges due by 
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the delinquent lands or owner thereof, together with all costs and expenses of 
sale. If no sufficient bid be received, the board of drainage commissioners of the 
district shall be deemed the purchaser in its corporate capacity at a sum 
sufficient to pay all assessments which are due and costs as above stated, and 
shall be entitled to receive a certificate of purchase and deed in the manner 
provided by law for purchasers at tax sales. The board of drainage commis- 
sioners shall only be required to pay to the sheriff the costs and expenses of 
sale before receiving a certificate of purchase. The board of drainage commis- 
sioners of the district in their corporate capacity shall be in like position and 
have the same rights and be subject to the same duties as the purchaser of 
lands at any tax sale under the general law. If the board of drainage 
commissioners shall have been the purchaser of lands so sold, the amount paid 
in redemption by the owner, or any person having an estate therein or lien 
thereon, shall include the sum bid therefor plus the penalty. The board of 
drainage commissioners shall pay to the sheriff or tax collector the amount 
representing their bid at the sale of said lands before they shall be entitled to 
receive a deed therefor, which the sheriff shall pay to the treasurer of the 
drainage district in the same manner as other funds received by him. The 
board of drainage commissioners, after acquiring a deed for said lands, may 
hold the same as an asset of the district, and shall be liable for the payment of 
all drainage assessments and State and county taxes accruing after the sale at 
which the district was a bidder, and in all respects be deemed the owner of said 
lands and subject to the same privileges and liabilities as any other landowner, 
including the right to convey the said lands for a consideration and pay the 
proceeds of said sale to the treasurer of the district, which may be distributed 
by the drainage commissioners for the benefit of the district in the same 
manner as other district funds. 

If any sheriff or tax collector failed for any reason to collect drainage 
assessments upon lands in any drainage districts due in 1917, or any 
subsequent years, and further failed to make valid sales of the lands so 
delinquent in the payment of such assessments, then and in such event the 
existing sheriff or tax collector is hereby authorized and directed to proceed to 
collect such unpaid drainage assessments, with interest thereon from the 
dates when such assessments respectively became due, and in default of 
payment being made he is further authorized to make sales of such lands as 
may be in default at any time hereafter, at the times and in the manner 
authorized by law as amended herein; and the purchaser at said sales shall 
acquire title to such lands in the manner provided by law. If the sheriff or tax 
collector in office at the time such assessments were in default has since died 
or gone out of office, the powers herein given shall be exercised by the existing 
sheriff or tax collector. 

The 1931 amendment to this section shall have the same force and effect 
from and after April 13, 1931, as if it had been ratified and enacted prior to the 
first day of January, 1929, and no sale of drainage lands held under the 
provisions of section 5361 shall be deemed or declared void by reason of the fact 
that they may not have been held on the day specified in section 5361 of the 
Consolidated Statutes prior to this amendment. (1911, c. 67, s. 12; 1917, c. 152, 
s.. 9;.C.8i9s3:53861; Pub.) Locs 1923) c..88;. ssi3ji4s bd 93 lice, 2739 


Local Modification. — Franklin, Hyde, 
Nash, Wilson: Pub. Loc. 1923, ¢. 88. 


CASE NOTES 


Due Process of Law Not Denied. — The formed does not deny the district due process of 
statute under which a drainage district is law by providing for the collection and security 
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of the assessments as other county taxes are 
collected, kept, etc. Commissioners of Robeson 
County v. Lewis, 174 N.C. 528, 94 S.E. 8 (1917). 

Assessments upon lands in a drainage 
district are a lien in rem on the lands of the 
owner for the payment of the bonds issued by 
the district in accordance with the statute, the 
district being a geographical quasi-public cor- 
poration, and the benefits annually accruing to 
the advantage of successive owners. Such as- 
sessments are due and payable at stated inter- 
vals. Pate v. Banks, 178 N.C. 139, 100 S.E. 251 
(1919). 

The legislature intended that the assess- 
ments as shown on the assessment rolls which 
the board of drainage commissioners is re- 
quired to prepare immediately upon the sale of 
the bonds become liens as they become due, 
affecting all of the lands on the assessment 
rolls, which relate to the entire district for the 
entire period over which the payment of the 
assessments is spread. Nesbit v. Kafer, 222 
N.C. 48, 21 S.E.2d 903 (1942). 

And Not a Debt of the Landowner. — The 
lien of the charges for drainage is not a debt of 
the owner of the land therein, but is a charge 
solely upon the land, and accrues, pari passu, 
with the benefits as they shall accrue thereaf- 
ter. They are not liens until they successfully 
fall due, and are presumed to be paid out of the 
increased productiveness and other benefits as 
they accrue from time to time. These assess- 
ments are to be levied from time to time to pay, 
not the indebtedness of the owner of any tract, 
but to pay the bonded indebtedness of the 
district, in that they are exactly like bonds 
issued by the township, county or State for 
public benefits and which become liens on prop- 
erty in futuro only to the extent of the taxes 
falling due each year to pay the interest, and 
such part of the principal as may become due. 
One who purchases land in a township, county 
or State cannot complain that these successive 
tax liens will, from time to time, be collectible 
out of his realty. Whether he knew of the 
existence of such indebtedness or not makes no 
difference. They are not encumbrances within 
the sense of the warranty clause of a deed. The 
assessment in a drainage district to take the 
water off the land is simply an annual tax for 
that purpose. Pate v. Banks, 178 N.C. 139, 100 
S.E. 251 (1919). 

And Do Not Fall Within a Warranty 
Against Encumbrances Until Due and 
Payable. — Liens on lands within a statutory 
drainage district for assessment charges for its 
maintenance and upkeep do not fall within a 
warranty or covenant against encumbrances 
contained in a deed until they are due and 
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payable. Branch v. Saunders, 195 N.C. 176, 141 
S.E. 583 (1928). 

Priority of Assessments over Mortgage. 
— The assessments on lands for a bond issue 
have a prior lien to a mortgage executed 
thereon prior to the formation of said district. 
Drainage Comm’rs of Washington County Dist. 
No. 4 v. Eastern Home & Farm Ass’n, 165 N.C. 
697, 81 S.B. 947 (1914). 

Failure to Levy Annual Assessments No 
Bar to Later Collection. — This section pro- 
vides that assessments shall be collected “in the 
Same manner and by the same officers as the 
state and county taxes are collected,” and 
§ 105-394(3) provides that “[t]he failure to list, 
appraise, or assess any property for taxation or 
to levy any tax within the time prescribed by 
law” is an immaterial irregularity that does not 
affect the validity of the assessment; therefore, 
plaintiff drainage district’s failure to levy an- 
nual assessments for 1974 and 1983 by the first 
Monday in September of those years did not bar 
later collection of the assessments. 
Northampton County Drainage Dist. No. 1 v. 
Bailey, 92 N.C. App. 68, 373 S.E.2d 560 (1988), 
rev'd in part and aff’d in part, 326 N.C. 742, 392 
S.E.2d 352 (1990). 

The drainage assessments collected are 
public funds although they are to be used 
solely for the purpose of paying principal and 
interest on drainage bonds. Wilkinson v. 
Boomer, 217 N.C. 217, 7 S.E.2d 491 (1940). 

This and the following sections impress the 
moneys derived from the assessments as public 
money of the county, to be kept in the deposi- 
tory designated under the statute for such 
funds, although the funds in question are de- 
voted to a particular or defined use. Commis- 
sioners of Robeson County v. Lewis, 174 N.C. 
528, 94 S.E. 8 (1917). 

Remedy for Collection Is Adequate. — It 
is provided by this section that drainage assess- 
ments shall be collected in the same manner as 
taxes are collected. Such liens may be collected 
by sale of the land by the sheriff, with issue of 
certificates of sale, with right in the holder of 
the certificates to foreclose in due time, or by 
foreclosure of the lien in a suit instituted by the 
district or the holder of a tax deed or certificate, 
in the nature of an action to foreclose a mort- 
gage. This remedy for the collection of such 
assessments is adequate. Wilkinson v. Boomer, 
217 N.C. 217, 7 S.E.2d 491 (1940). 

A receiver cannot intervene in a bank’s 
action against the board on the ground that he 
has the right under this section to collect pay- 
ments. Board of Drainage Comm’rs v. Lafayette 
Southside Bank, 27 F.2d 286 (4th Cir. 1928). 
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§ 156-106. Assessment not collectible out of other prop- 
erty of delinquent. 


Only the land assessed in the drainage proceeding shall be liable for the 
drainage tax or assessment, and no other property of the landowner shall or 
may be sold for said drainage tax or assessment: Provided, that this section 
shall not apply to any drainage bond sold and delivered prior to March 7, 1927, 
or to any litigation pending at that time. (1919, c. 282, s. 2; C.S., s. 53862; 1927, 
GiL39.) 


Local Modification. — Cumberland, 
Robeson: 1927, c. 139, s. 11/2. 


§ 156-107. Sheriff in good faith selling property for assess- 
ment not liable for irregularity. 


The sheriff who executes upon property for the collection of drainage 
assessments under the provisions of this Article shall not be liable either civilly 
or criminally if he shall sell such property in good faith, even though such sale 
is irregular or for any cause illegal. (1919, c. 282, s. 4; C.S., s. 5363.) 


§ 156-108. Receipt books prepared. 


The clerk of the superior court in each county where one or more drainage 
districts have been established shall be required to have prepared annually 
during the month of August a form of receipt, with appropriate stubs attached 
and properly bound, for the drainage assessments due on each tract of land as 
recited in the assessment rolls. This bound book of tax receipts or bills shall be 
indorsed “Drainage assessments of the (here give the name of the district) for 
the county of __________, delivered to the sheriff or tax collector as of the first 
Monday in September, _______, for collection as required by law,” and the 
same indorsement shall be printed at the top of each tax bill or blank receipt. 
Each tax bill or blank receipt shall contain a blank space for the name of the 
owner of the property, the amount of the annual drainage tax, the amount of 
maintenance tax, if any, and a receipt at the bottom of the same, followed by a 
blank line for the signature of the tax collector. This bound book of tax bills or 
receipts, with the blanks duly filled in, shall be delivered to the sheriff or tax 
collector on the first Monday of September of each year. The necessary cost of 
printing and binding such book of tax bills or receipts and the filling in of the 
same shall be a proper charge against such drainage district and shall be paid 
by the board of drainage commissioners. (1917, c. 152, s. 9; 1919, c. 208, s. 2; 
C.S., s. 5864; 1999-456, s. 59.) 


Effect of Amendments. — Session Laws _ leted “19” from the date line in the form in this 
1999-456, s. 59, effective January 1, 2000, de- section. 


CASE NOTES 


Stated in Nesbit v. Kafer, 222 N.C. 48, 21 
S.E.2d 903 (1942). 


§ 156-109. Receipt books where lands in two or more 
counties. 


Where any drainage district which has been established contains lands 
located in a county or counties other than the county in which the district was 
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established, the clerk of the superior court of the county in which the district 
was established shall have prepared annually during the month of August a 
form of tax bills or receipts, with appropriate stubs attached, covering all the 
lands in the drainage district located in such other county or counties, and in 
the form herein provided for the county in which the district has been 
established, and have the same substantially bound in book form. He shall also 
fill in the blanks of such tax receipts ready for the signature of the collector. On 
a page in such bound book after the tax bills or receipts there shall be 
appended an order directed to the sheriff or tax collector in the county in which 
such lands are located, which shall be in substantially the following form: 
State of North Carolina — County of _________. The Sheriff or Tax Collector 
of _________§_§_+__ County: This is to certify that the foregoing tax bills or 
blank receipts embrace the drainage assessments made on certain lands in the 
county of _..__- SESS hich are located in and are a part of (here 
insert the name of the drainage district), which district was established in the 
county of .These assessments are due on the first Mon- 
day of September, , and must be paid and collected within the time 
required by law. You will make monthly settlements of your collections with 
the treasurer of ____________. County, being the county in which the 
district was established, and in all other respects you will discharge your 
duties as sheriff or tax collector as required by law. In witness whereof, I have 
hereunto set my hand and official seal, this day ‘OF sae 


Clerk Superior Court ________———d County. 

Thereupon such drainage assessments in such county shall have the force 
and effect of a judgment upon the lands so assessed, as in the case of State and 
county taxes, and shall in all other respects be as valid assessments as those 
levied upon lands in the county in which the district was established. The 
auditor for drainage districts herein authorized shall also examine the records 
and accounts of the sheriff of such county. In the establishment and adminis- 
tration of the drainage districts the clerk of the superior court, the treasurer, 
and the chairman of the board of drainage commissioners shall have jurisdic- 
tion over the lands and the collection of drainage assessments in the county or 
counties other than the county in which the district was established to the 
same extent as in the county where such district was established: Provided, 
that in those counties which do not have a county treasurer, then the auditor 
provided for in this Subchapter shall perform the duties required by this 
section for the county treasurer. (1917, c. 152, s. 11; C.S., s. 5365; 1963, c. 767, 
s. 4; 1999-456, s. 59.) 


Editor’s Note. — Section 156-81.1, as en- 
acted by Session Laws 1963, c. 767, s. 4, pro- 
vided that all references in Subchapter III of 
this Chapter to “treasurer”, “county treasurer” 
or “county auditor” were amended to refer ex- 
clusively to the treasurer appointed as provided 
in that section. Pursuant to § 156-81.1, the 
word “county” has been deleted preceding “trea- 


surer” near the beginning of the third sentence 
of the last paragraph of this section. However, 
there was no practicable method of changing 
the proviso at the end of this section to give 
effect to § 156-81.1. 

Effect of Amendments. — Session Laws 
1999-456, s. 59, effective January 1, 2000, twice 
deleted “19” from the date lines in the form. 


CASE NOTES 


The first sentence of the second para- 
graph must be read in connection with the 
provisions of § 156-105 that “the assess- 
ments shall constitute a first and paramount 
len, second only to State and county taxes 


upon the lands assessed for the payment of 
bonds and interest thereon as they become due, 
and shall be collected in the same manner and 
by the same officers as State and county taxes 
are collected;” when so considered, it is clear 
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that this section is not in conflict with § 156- 
105, but is intended to implement collection of 


the assessment by the sheriff. Nesbit v. Kafer, 
222 N.C. 48, 21 S.E.2d 903 (1942). 


§ 156-110. Authority to collect arrears. 


If any sheriff or tax collector was authorized to collect drainage assessments 
in any year prior to 1917, and failed to collect any part of such drainage 
assessments, and is now out of office, or is still holding the office of sheriff or 
tax collector, then and in such event such sheriff or tax collector, regardless of 
the expiration of his term of office, is hereby authorized and directed to proceed 
to the collection of such unpaid drainage assessments, and in default of 
payment being made, he is further authorized to make sales of such lands as 
may be in default at the times and in the manner authorized by law during the 
year 1917, 1918 or 1919. (1917, c. 152, s. 9; C.S., s. 5866.) 


§ 156-111. Sheriff to make monthly settlements; penalty. 


The sheriff or tax collector shall be required to make settlements with the 
treasurer on the first day of each month of all collections of drainage 
assessments for the preceding month, and to pay over to the treasurer the 
money so collected, for which the treasurer shall execute an appropriate 
receipt, to the end that the treasurer may have funds in hand to meet the 
payments of the interest and principal due upon the outstanding bonds as they 
mature. If any sheriff or tax collector shall fail to comply with the law for the 
collection of drainage assessments, or in making payments thereof to the 
treasurer as provided by law, he shall be guilty of a Class 1 misdemeanor and 
he shall likewise be liable in a civil action for all damages which may accrue 
either to the board of drainage commissioners or to the holder of the bonds, to 
either or both of whom a right of action is given. (1911, c. 67, s. 12; 1917, c. 152, 
Sao: et s. 5367; 1963, c. 767, s. 4; 1993, c. 5389, s. 1076; 1994, Ex. Sess., c. 24, 
s. 14(c). 


§ 156-112. Duty of treasurer to make payment; penalty. 


It shall be the duty of the treasurer, and without any previous order from the 
board of drainage commissioners, to provide and pay the installments of 
interest at the time and place as evidenced by the coupons attached to the 
bonds, and also to pay the annual installments of the principal due on the 
bonds at the time and place as evidenced by the bonds. The treasurer shall be 
guilty of a Class 1 misdemeanor if he shall willfully fail to make prompt 
payments of the interest and principal of the bonds, and he shall likewise be 
liable in a civil action for all damages which may accrue either to the board of 
drainage commissioners or to the holder of such bonds, to either or both of 
whom a right of action is hereby given. (1911, c. 67, s. 12; C.S., s. 5368; 1963, 
c. 767, s. 4; 1993, c. 589, s. 1077; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Effect of Local Act Abolishing Office of 
County Treasurer. — Chapter 46, Public- 
Local Laws 1917, abolished the office of county 
treasurer of Robeson County and substituted 
therefor a depositary and financial agent, to 
perform the duties of treasurer in disburse- 
ment of the county funds. The act further 
provided that the sheriff, as such, or ex officio 
treasurer, should turn over all moneys of the 


county to such depositary. It was held that 
moneys derived from assessments of a drainage 
district, being county funds, should be depos- 
ited, as the statute directed, with the deposi- 
tary lawfully designated. Commissioners of 
Robeson County v. Lewis, 174 N.C. 528, 94 S.E. 
8 (1917). As to treasurers of drainage districts, 
see now § 156-81.1. 


1132 


§156-113 ART. 8. ASSESSMENTS AND BOND ISSUE §156-114 


§ 156-113. Fees for collection and disbursement. 


The fee allowed the sheriff or tax collector for collecting the drainage tax as 
hereinbefore prescribed shal! be two percent (2%) of the amount collected, and 
the fee allowed the treasurer for disbursing the revenue obtained from the sale 
of drainage bonds shall be one percent (1%) of the amount disbursed: Provided, 
that no fee shall be allowed the sheriff or tax collector or treasurer for 
collecting or receiving the revenue obtained from the sale of the bonds 
hereinbefore provided for, nor for disbursing the revenue raised or paying off 
such bonds; provided, that where the sheriff, tax collector or treasurer is on a 
salary basis, the fees herein set out shall not be charged. (1911, c. 67, s. 13; 


oer aieensou, 1920, C211, 8, 1° L001, Cc. 002; 1963,,c. _707,.S. 4) 


Local Modification. — Pitt: 1925, c. 271, s. 
a 


CASE NOTES 


Construction of Sections in Pari 
Materia. — The relevant sections of the vari- 
ous statutes upon the subject of the collection of 
assessments on lands in drainage districts by 
sheriffs and tax collectors and their compensa- 
tion therefor, being in pari materia, should be 
construed together by the courts in ascertain- 
ing the legislative intent. Drainage Comm’rs v. 
Davis of Mattamuskeet Dist., 182 N.C. 140, 108 
S.E. 506 (1921). 

Sheriff’s Compensation Restricted. — 
The bringing forward of s. 13, c. 67, Public Laws 
1911, in this section, providing that 2 percent 
shall be allowed sheriffs “for collecting the 
drainage assessments as hereinbefore pre- 
scribed,” is a legislative construction of the 


compensation of the sheriff to 2 percent of the 
amount of the assessments in drainage dis- 
tricts collected by him, and not to allow him a 
commission of 5 percent as in case of taxes 
collected for general governmental purposes. 
Drainage Comm’rs v. Davis of Mattamuskeet 
Dist., 182 N.C. 140, 108 S.E. 506 (1921). 

Compensation of Treasurer. — This sec- 
tion, dealing with the compensation to be al- 
lowed the county treasurer (now the treasurer 
of the drainage district) for disbursing the rev- 
enue obtained from the sale of the bonds of a 
drainage district provides but one compensa- 
tion for all services. Board of Drainage 
Comm’rs v. Credle, 182 N.C. 442, 109 S.E. 88 
(1921). 


prior law, and was intended to restrict the 


§ 156-114. Conveyance of land; change in assessment roll; 
procedure. 


(a) Status of Land Fixed. — The boundaries of lands as surveyed and 
mapped, the ownership thereof, and the classification and assessment thereof 
as appears in the final report and map and upon the assessment roll, shall be 
and remain as of the time when the district was established and the final 
report of the board of viewers was approved by the court. No conveyance or 
devise of land or devolution by inheritance after the petition has been filed or 
the owner thereof has been served with the original summons, either by 
personal service or by publication, shall affect the status or liability of such 
land as a part of such drainage district, except as herein provided. 

(b) Conveyance before Final Report. — If the owner of any lands included in 
such district shall, after the filing of the petition, and after being served with 
the original summons and before the approval of the final report, convey the 
whole or any part of such lands, or the title thereto shall be otherwise changed, 
then and in such event the grantor and grantee or new owner, or either, may 
file a petition in an ancillary proceeding before the clerk of the superior court 
setting forth the facts, with a description of the lands conveyed either in part 
or the entire body of land, together with a description of the land excepted and 
not conveyed. If the grantor or grantee or new owner, in whole or in part, file 
such petition, the other not so joining shall be served with notice of same. The 
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clerk may require the petitioner to attach to the petition a map showing the 
boundaries of the entire body of land as it appears in the record of the 
proceedings, and also showing the part conveyed. If the ownership of such land 
has been changed by devise or inheritance, or any joint ownership has been 
changed by partition, such new owner may file a petition as herein provided. 
Such petition shall conclude with a prayer that the grantee or new owner be 
made a party to the proceeding. The court after a hearing may make the 
grantee or new owner a party to the drainage proceeding and shall certify to 
the engineer and viewers a description of the land so conveyed or held by the 
new owner, with directions to verify the boundaries and to classify the land to 
the same extent as if the grantee was the original party. Any part of such lands 
not so conveyed shall be and remain a part of the district. 

(c) Conveyance after District Established. — After the district shall be 
established, the lands classified, the final report approved, and the assessment 
roll filed, no conveyance of any land in the district shall affect or change the 
existing status or liability of such land as to assessment charges or otherwise, 
except in the manner herein defined. When the title and ownership of any tract 
of land embraced in the district have been changed or vested in others by 
grant, devise, or inheritance, or by partition between joint owners, subsequent 
to the establishment of the district, the assessment roll may be amended in the 
following manner: The grantor and grantee, or the new owners, may file a 
petition with the chairman of the board of drainage commissioners alleging 
that the ownership of the land has changed, and the manner thereof, in whole 
or in part. If the whole body of land as appears in the final report or on the 
assessment roll has changed ownership, a general description consistent with 
such final report and map shall be sufficient. If the ownership of the body of 
land has changed only as to part thereof, the petition shall contain a 
description of the part thereof claimed by the new owners, and the number of 
acres and the classifications, or the several classes if it be in more than one 
class, and also a description of that part of the land the title to which remains 
in the original owner, with the number of acres and with the classification and 
the several classes if it contains more than one class of land. The petition shall 
so describe the land and the number of acres in each class as to that part of 
which the ownership has changed as to maintain the number of acres 
originally assessed, and the class or classes in which the same has been 
assessed, and the chairman of the board of drainage commissioners may 
require the petitioners to have the lands surveyed, and submit a map if the 
same shall be necessary. 

(d) Duty of Chairman of Drainage Commissioners and Clerk. — The 
chairman of the board of drainage commissioners shall present this petition to 
the clerk of the superior court at any time thereafter, not later than the first 
Monday in July following. It shall be the duty of the clerk to examine and verify 
the facts set forth in the petition, and particularly to determine if the number 
of acres assessed and the classes thereof against the new owners added to the 
number of acres and the classes assessed against that part of the land, the title 
to which has not changed, shall equal the total number of acres and the classes 
so assessed as appear against such entire body of land in the final report and 
assessment roll. If the clerk shall be so satisfied, he shall enter an order or 
decree changing the original assessment roll, or the assessment roll as 
theretofore amended, by adding the name of the new owner with the number 
of acres assessed in each class, and by amending the number of acres assessed 
and the classes thereof against the original owner as appears on the original 
assessment roll or assessment roll as theretofore amended. It shall be the duty 
of the clerk after such order to make such changes in the assessment roll. It 
shall be the duty of the clerk of the superior court in making changes in the 
original assessment roll from time to time to observe and maintain the total 
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number of acres in each class, to the end that the revenue produced from the 
annual assessment shall not be thereby diminished. The chairman of the board 
of drainage commissioners, instead of presenting to the clerk of the court each 
petition of landowners separately, may combine a number of petitions and 
present the same to the court at one and the same time. The first Monday in 
July in each year is hereby set apart as a special day on which petitions for 
changing the assessment roll may be submitted, at which time the clerk shall 
hear all petitions not theretofore submitted. 

(e) Failure of Chairman of Board to Act. — If the chairman of the board of 
drainage commissioners shall fail to act when any petition shall be submitted 
to him as herein provided, or the chairman or any member of the board shall 
fail to discharge any duty imposed by this section or any other provision of the 
general drainage law, it is hereby made the duty of the clerk of the superior 
court, either independently or upon the request of any landowner in the 
district, to cite such chairman or member to appear before him upon a certain 
day and show cause why he should not be removed from office, and unless good 
cause be shown, it shall be the duty of the clerk to remove the chairman or any 
member of the board of drainage commissioners and to certify his action, to the 
end that another member may be elected according to law. If the failure of the 
chairman or any member of the board of drainage commissioners to discharge 
such duty shall be willful, he shall be guilty of a Class 1 misdemeanor. 

(f) When Owner May File Petition with Clerk. — If the grantor and grantee, 
or all those claiming to have acquired title to any body of land on the 
assessment roll and whose assessment will be affected, cannot agree upon 
joinder in a petition to the chairman of the board of drainage commissioners, 
or if the said chairman fails within a reasonable time to discharge his duty by 
presenting the petition to the court, then either party interested in the tract of 
land as it appears on the assessment roll may file a petition with the clerk of 
the superior court setting forth the facts as to the change in ownership and 
title of such land, with the description of the entire tract of land and the 
number of acres in each class, together with a description of that part of the 
land as to which the ownership has changed, with the number of acres in each 
class, and pray the court to order that the assessment roll be amended in 
accordance with the title and interest of the several owners. At the time of 
filing the petition a summons shall issue to the other parties interested in the 
tract of land to show cause, on a day certain, why the prayer of the petition 
should not be granted. Upon the return day the clerk of the court shall hear all 
the evidence, find the facts, and enter up a judgment directing the appropriate 
amendment to the assessment roll. It shall be the duty of the clerk to amend 
the assessment roll in accordance with his judgment. 

(g) Effect of Change in Assessment Roll. — No judgment or amendment of 
the assessment roll shall be valid unless the number of acres and the classes 
assessed against the original and new owners shall equal the area and 
classification as contained in the tract of land as it appears on the original 
assessment roll. This petition may be presented to the court at any time, but 
the first Monday in July in each year is hereby designated as the day upon 
which all petitions for amendments to the assessment roll may be submitted. 
Any amendments to the assessment roll ordered after the last day of August in 
each year shall not become effective until the first day of September the 
following year, and the assessment roll as it appears on the first day of 
September of each year shall constitute the assessment roll to be delivered to 
the sheriff on the first Monday in September, and he shall collect the drainage 
assessments as they appear thereon without regard to any changes in title or 
ownership or any changes in the assessment roll made by the court after the 
thirty-first day of August. All amendments sought to be made to the assess- 
ment roll shall have reference to the assessment roll as it appears at the time 
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the amendment is sought, which shall be either the original assessment roll or 
as amended; but it shall be the duty of the clerk of the superior court to 
examine frequently the assessment roll as amended, and before the same shall 
be further amended, and make certain that the aggregate number of acres in 
each class as appeared on the original assessment roll shall not be reduced, nor 
the aggregate annual assessments reduced. Any amendments ordered shall be 
made on the assessment roll and become due in the following September, and 
on all subsequent assessment rolls which have not become due or collectible. 

(h) Clerk to Prepare New Assessment Rolls. — It shall be the duty of the 
chairman and the secretary of the board of drainage commissioners of the 
district to render to the clerk of the court any clerical assistance involved in 
changes in the assessment rolls, but the primary duty and responsibility in 
making such amendments shall remain with the clerk of the superior court, 
and he shall be held liable for any error or omission which may work a loss to 
the district or the bondholders. If such amendments to the assessment rolls 
shall make necessary the preparation of new assessment rolls, the clerk of the 
superior court shall be required to prepare such new assessment rolls with the 
clerical assistance of the chairman and secretary of the board of drainage 
commissioners, and such new assessment rolls shall be signed by the chairman 
and secretary of the board of drainage commissioners and by the clerk of the 
superior court before delivery to the sheriff or tax collector as required upon 
the original assessment rolls. The original assessment rolls shall be preserved 
by the clerk of the court among his records for future reference. 

(i) Number of Copies. — In the event it shall be necessary to prepare new 
assessment rolls, the clerk shall prepare four copies, one copy for the drainage 
record, another for the sheriff or tax collector, another for the chairman of the 
board of drainage commissioners, and the other for filing and preserving 
among the records, and which fourth copy shall never be mutilated or 
interlined, but shall be preserved in its original form for reference. As to all 
drainage districts heretofore established, the clerk of the court shall prepare 
an additional copy of all the original assessment rolls for the several years the 
lands in such districts are assessed and securely preserve the same, at least 
until all outstanding bonds of the district shall be paid, to the end that they 
may always be accessible for reference and comparison. It shall not be 
necessary hereafter to deliver to the sheriff or tax collector a copy of the 
assessment roll for the current year in which assessments are due and payable, 
but the copy provided for him may remain among the records of the clerk of the 
court for safekeeping and reference by him. 

(j) Costs Determined. — As compensation to the clerk of the court for the 
performance of duties imposed herein, he shall be paid such sum by the board 
of drainage commissioners of such drainage district as they may deem fair and 
adequate, and the same is hereby declared a proper charge against said 
district, but no additional compensation shall be paid to the clerk in those 
counties where he receives a salary in lieu of fees. Any costs which may accrue 
in amendments to the assessment rolls shall be adjudged against the parties in 
interest, in the discretion of the clerk, and such costs shall be paid before the 
amendment shall become effective. As to all petitions which shall be filed and 
submitted to the court on the first Monday in July, no costs shall be paid or 
adjudged against any party in those counties where the clerk and sheriff 
receive a salary in lieu of fees. 

(k) Chairman Represents Board. — As to all petitions filed with the 
chairman of the board of drainage commissioners, or as to the discharge of any 
duty by the chairman required of him under the general drainage law, he shall 
be presumed to act for the board, and the chairman shall do all things 
necessary to protect and maintain the interests of the drainage district. If the 
chairman shall be or become a landowner in the drainage district and may 
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desire an amendment to the assessment rolls, he may file his petition before 
any other member of the board, or file the same directly with the clerk of the 
superior court. 

(J) Application of Section. — The provisions of this section shall apply to 
landowners in districts heretofore established and to drainage proceedings 
heretofore instituted to the same extent as to drainage proceedings hereafter 
instituted and established. (1917, c. 152, s. 4; 1919, c. 208, s. 1; C.S., s. 5370; 
1993, c. 539, s. 1078; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 156-115. Warranty in deed runs to purchaser who pays 
assessment. 


Where the land assessed by drainage commissioners under the provisions of 
this Article has been purchased since the making of the assessment by a 
purchaser for value without notice under a deed of general warranty, and said 
purchaser pays to the sheriff the amount of said drainage assessment, which 
is a lien on the land purchased, then such purchaser who pays the said 
drainage assessment shall have a right of action against the warrantor of his 
title under the covenant of general warranty contained in his deed for the 
recovery of the amount paid. (1919, c. 282, s. 3; C.S., s. 5371.) 


CASE NOTES 


Section Does Not Refer to Future Assess- 
ments. — An assessment matured and due, 
under the decisions, would constitute “a lien on 
the land purchased,” but this section does not 
refer to future assessments not due at the time 
the land was purchased. Branch v. Saunders, 
195 N.C. 176, 141 S.E. 583 (1928). 


cumbrances Until Due and Payable. — 
Liens on lands within a statutory drainage 
district for assessment charges for its mainte- 
nance and upkeep do not fall within a warranty 
or covenant against encumbrances contained in 
a deed until they are due and payable. Branch 
v. Saunders, 195 N.C. 176, 141 S.E. 583 (1928). 


Liens Not Within Warranty Against En- 


§ 156-116. Modification of assessments. 


(a) Relevy. — Where the court has confirmed an assessment for the 
construction of any public levee, ditch, or drain, and such assessment has been 
modified by the court of superior jurisdiction, but for some unforeseen cause it 
cannot be collected, the board of drainage commissioners shall have power to 
change or modify the assessment as originally confirmed to conform to the 
judgment of the superior court and to cover any deficit that may have been 
caused by the order of court or unforeseen occurrence. The relevy shall be made 
for the additional sum required, in the same ratio on the lands benefited as the 
original assessment was made. 

(b) Upon Sale of Land for Assessments. — If any person, or any number of 
persons, claiming to have title to any tract or tracts of land subject to 
assessment or drainage tax shall fail to pay any annual assessment levied 
against such lands, and the sheriff or tax collector shall be compelled to sell 
such lands under the law for the purpose of making such collection, the net 
proceeds of such sale shall be paid to the treasurer, to be held by him and 
disbursed for the purpose of paying the current assessment and future annual 
assessments so far as the proceeds may be sufficient. When the fund in the 
custody of the treasurer shall be exhausted in the payment of annual 
assessments against such lands, or there shall not be a sufficient sum to pay 
the next annual assessment, the treasurer shall immediately give written 
notice to that effect to the chairman of the board of drainage commissioners of 
the district, and also to the clerk of the superior court, whereupon the board of 
drainage commissioners shall institute an investigation of such tract or tracts 
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of land to determine the market value, and if they shall find that the market 
value is not equal to all the future annual assessments to cover its share of 
installments of principal and interest on the outstanding bonds, they shall 
proceed, with the approval of the clerk of the superior court, to make new 
reassessment rolls on all the remaining lands in the district and increase the 
sum in sufficient sums to equal the deficit thereby created and such new 
assessment rolls shall constitute the future assessment rolls until changed 
according to law, and shall be certified to the tax collector as herein provided 
in lieu of the former assessment rolls. However, the tract or tracts of land 
which have been so sold by the tax collector shall continue on the assessment 
roll in the name of the new owner, but reassessed upon the new basis, and the 
drainage tax collected at the same time and in the same manner as other lands 
as long as such lands may have sufficient market value out of which to collect 
the annual drainage tax, and when such lands shall cease to have such value, 
or shall be abandoned by the person claiming title thereto, the drainage 
commissioners may omit the same from the assessment roll with the approval 
of the clerk of the superior court, but such lands may in the same manner at 
any time in the future be restored to the assessment rolls. 

(c) Surplus Funds. — If the funds in the hands of the treasurer at any time, 
arising under this section or in any other manner, shall be greater than is 
necessary to pay the annual installments of principal and interest, or the 
annual cost of maintenance of the drainage works, or both, such surplus shall 
be held by the treasurer for future disbursement for other purposes as herein 
provided or subject to the order of the board of drainage commissioners. 

(d) Insufficient Funds. — If there shall be any impairment or destruction of 
the drainage works by any unforeseen cause or occurrence not anticipated, 
during the period of construction by the contractor, the contractor shall 
nevertheless repair and complete the works according to the contract and 
specifications and shall be liable therefor and also his sureties on his bond; but © 
if the contractor shall make default and if there shall be a failure to collect all 
resulting damages from such contractor and the sureties upon his bond, and it 
shall thereby be necessary to raise a greater sum of money to complete the 
drainage works in accordance with the plans, or if for any other unavoidable 
cause it shall be necessary to raise a greater sum to complete such drainage 
works, the board of drainage commissioners, having first obtained the ap- 
proval of the clerk of the superior court, shall prepare new assessment rolls 
upon all the lands in the district upon the original basis of classification of 
benefits and increase the same in sufficient sums to equal the deficit thereby 
created, and the same shall constitute the new assessment rolls until changed 
according to law, and shall be certified to the tax collector as herein provided. 

(e) Additional Bonds Issued. — If for any of the causes hereinbefore recited 
in this section, or for any other cause, a sum of money greater than the 
proceeds of sale of the drainage bonds shall become necessary to complete the 
drainage system, and the board of drainage commissioners shall determine 
that the amount to be raised is greater than can be realized from the collection 
of one annual assessment upon the lands in the district without imposing an 
undue burden upon the lands, or if it is advisable or necessary to raise the 
money more expeditiously, then and under such conditions additional bonds 
may be issued in such aggregate sum as may be necessary. 

(f) Manner of Issue. — The proceedings for the issue of such additional 
bonds shall be substantially as follows: The board of drainage commissioners 
shall file their petition with the clerk of the superior court, setting forth all the 
facts which require the expenditure of more money and the issue of additional 
bonds to complete the drainage system, which shall be accompanied by the 
recommendation of the drainage engineer who was one of the original viewers, 
or some other expert drainage engineer selected by the drainage commission- 
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ers; whereupon the court shall issue a notice to all the owners of land within 
the district reciting the substance of the petition and directing each to appear 
before the court on a day certain, not less than 20 days after the service upon 
all the parties, and to show cause, if any they have, why the additional bonds 
should not be authorized, which notice shall be served personally on each such 
landowner by reading the same, and by leaving a copy, and if the same cannot 
be personally served, then it shall be served in the manner authorized by law. 
Any landowner may file an answer denying any material allegation in the 
ne or setting forth any valid objection to same before the return day 
thereof. 

Upon the day when the notice is returnable, or on such day as to which the 
same may have been continued, the court shall proceed to hear the petition and 
answers. If the court shall find that the allegations of the petition are true, and 
that the issue of additional bonds is advisable or necessary, the court shall 
make an appropriate order authorizing and directing the issue of such 
additional bonds, fixing the amount of such issue, the date of same, the time 
when the interest and principal shall be payable, and all other matters 
necessary and appropriate in the premises. Any landowner may appeal from 
the order of the clerk of the superior court, and on such appeal only the issues 
raised in the answer shall be considered, and such appeal and the further 
procedure thereon shall be as prescribed in special proceedings, except as 
modified by this Subchapter. 

After the court shall have ordered the additional issue of bonds, the further 
procedure as to the assessment rolls, the levying and collecting of the drainage 
taxes, the disbursement of the revenue therefrom for the payment of such 
bonds and interest thereon, and all further procedure shall be the same as 
required for the establishment of drainage districts. The additional bonds 
issued shall not exceed twenty-five percent (25%) of the total amount originally 
issued. The additional issue of bonds shall bear six percent (6%) interest per 
annum and may be made payable in 10 annual installments, or in lesser 
number of annual installments as nearly equal as may be, as recommended by 
the board of drainage commissioners and approved by the court. (1909, c. 442, 
Sheen £c,.67, s:.1D; C.S., s..53872;.1963,.c. 767,.s. 4.) 


CASE NOTES 


The disposition of funds of a drainage Local Law. — Where, under the provisions of a 


district is a matter of statutory regulation 
in North Carolina. In re Perquimans County 
Drainage Dist. No. Four, 254 N.C. 155, 118 
S.E.2d 431 (1961). 

Distribution of Surplus to Owners. — 
Where a drainage district of a county has 
assessed the property owners therein for im- 
provements, and after completing the same 
there is a surplus in the hands of the county 
treasurer, the board of drainage commission- 
ers, upon the exercise of a sound discretion and 
in good faith, may determine that the fund on 
hand is not necessary for further disburse- 
ments for the benefit of the district, according 
to the plan adopted, and may distribute the 
same proportionately among those assessed in 
accordance with law, especially when such own- 
ers have thereto agreed. Foil v. Board of Drain- 
age Comm'rs, 192 N.C. 652, 135 S.E. 781 
(1926). 

Transaction Held Invalid Under Public- 


public-local law, a drainage district could lend 
its money derived from its assessments until 
required for use in payment of the principal and 
interest on its bonds maturing serially for a 
period of 10 years, and the statute provided for 
a depository for these funds, the drainage com- 
missioners could not contract with a different 
bank to deposit the funds there, in consider- 
ation of such bank buying at par a certain issue 
of such bonds that could not otherwise have 
been sold, except below par; nor could the 
transaction, contemplating a period of 10 years, 
be construed as a loan to the bank as autho- 
rized by the statute. Regarded either as a 
deposit of the funds or a loan thereof, the 
transaction was void. Commissioners. of 
Robeson County v. Lewis, 174 N.C. 528, 94S.E. 
8 (1917)! | 
Cited in Robeson County Drainage Dist. No. 
Av. Bullard, 229 N.C. 633, 50 S.E.2d 742 (1948). 
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§ 156-117. Subdistricts formed. ‘ 


Subdistricts may be formed by owners of land in main districts theretofore 
established in the manner provided for the organization of main districts. Such 
subdistricts shall have the right to use the ditches or canals of the main 
districts for outlets. The formation of subdistricts shall not operate to release 
the lands in any subdistrict from the payment of any assessment or levy made 
prior to the formation of such subdistricts, nor from any assessment which may 
thereafter be made for the completion and maintenance of the canals in main 
districts, or for the payment of the principal and interest on any indebtedness 
incurred by the main district, nor shall it give the subdistrict any claim on the 
funds of such main district for its local use. It shall be the duty of the drainage 
commissioners of the main district to control all matters pertaining to the main 
district drainage. Drainage commissioners for the subdistricts shall have 
authority and control over all matters pertaining to drainage within their 
respective subdistricts, except such work as belongs exclusively to the main 
district. (1917).c. 152) s..8:-C-S., 8s; 53733) | 


§§ 156-118 through 156-120: Repealed by Session Laws 1961, c. 614, 
Seal, 


§ 156-121. Redress to dissatisfied landowners. 


Anyone owning land which has been reclassified by the board of viewers who 
is dissatisfied with their classification shall have the same redress as has 
heretofore been provided where divisions of classification have been made by a 
petition to the clerk or otherwise. (1923, c. 231, s. 4; C.S., s. 5373(d).) 


§ 156-122. Increase to extinguish debt. 


If in the opinion of the board of drainage commissioners it would help the 
sale of the maintenance or improvement bonds, or they would deem it 
necessary under the provision of G.S. 156-101, they may, with the approval of 
the clerk of the superior court, add to the amount estimated by the board of 
viewers a sufficient amount to pay off all outstanding obligations of the district, 
leaving this their only bond issue. (1923, c. 231, s. 5; C.S., s. 5373(e).) 


§ 156-123. Proceedings as for original bond issue. 


The compensation of the board of viewers and their assistants, together with 
all other expenses in connection with this bond issue, shall be paid in the same 
manner, the duties and power of the clerk, and the duties and power of the 
board of drainage commissioners, the bonds shall be advertised and sold, 
divided into such annual installments, bear such a rate of interest, the 
landowners shall be given the same notices and the same rights to pay cash, 
the contract shall be let and supervised, and contractor paid the same, as if this 
was the original bond issue. (1923, c. 231, s. 6; C.S., s. 53738(f).) 


CASE NOTES 


As to effect of this section and former 118 S.E.2d 431 (1961), decided prior to the 
§ 156-118 or § 156-92, see In re Perquimans repeal of §§ 156-118 through 156-120. 
County Drainage Dist. No. Four, 254 N.C. 155, 


1140 


$156-124 ART. 9. DELINQUENT ASSESSMENTS $156-125 


§ 156-124. No drainage assessments for original object 


Bay, be levied on property when once paid in 
ull. 


Whenever any assessment has been made or may be made by any drainage 
district formed under the laws of the State of North Carolina upon any lands 
in said district, either for construction or maintenance of its system of drainage 
or for any other purpose, and the particular assessment made against any 
particular piece of property has been paid or shall be hereafter paid in full, 
then and in that event no other or further assessment may be made upon said 
land for the purpose of providing money for the purpose for which the original 


assessment was made. (19388, c. 504; 1935, c. 469, s. 5.) 


Local Modification. — Mecklenburg: 1933, 
c. 504; 1935, c. 469. 


CASE NOTES 


This section does not apply to bonds 
issued prior to its effective date, or affect 
the right of the holders of such bonds under 
prescribed conditions to require the levying and 
collection of special assessments for the pur- 
pose of paying the bonds. Board of Comm’rs v. 
Gaines, 221 N.C. 324, 20 S.E.2d 377 (1942). 

Additional Assessments to Pay Judg- 


This section does not affect the liability of lands 
within a drainage district for additional assess- 
ments necessary to pay a judgment against the 
district rendered prior to the effective date of 
this section for improvements theretofore made 
by the district. Virginia-Carolina Joint Stock 
Land Bank v. Watt, 207 N.C. 577, 178 S.E. 228 
(1935). 


ment Rendered Prior to Effective Date. — 
§ 156-124.1: Repealed by Session Laws 1961, c. 614, s. 11. 


ARTICLE 9. 


Adjustment of Delinquent Assessments. 


§ 156-125. Adjustment by board of commissioners autho- 
rized. 


The board of commissioners of any drainage district may, in connection with 
the issuance of bonds for the purpose of refunding outstanding bonds of the 
district, and in addition to preparing a new assessment roll, for the payment of 
principal and interest of such refunding bonds, and when the bonds so 
refunded constitute all of the bonds of the district for which an assessment has 
been made against property therein, adjust the uncollected delinquent install- 
ments of the assessment made upon property in the district, for the payment 
of principal and interest of the bonds so refunded and for other purposes 
authorized by law before said bonds were refunded. The adjustment of such 
delinquent assessments may include reduction of the principal amount of the 
delinquent installments, not exceeding fifty per centum (50%) thereof, to which 
reduced installments shall be added interest computed thereon, at a rate not 
less than the rate of interest of the refunding bonds, from the date of 
delinquency of said installments to the date of the refunding bonds, and shall 
include any costs legally incurred for the collection of the same; the date of 
delinquency shall be deemed to be the first day of December following the date 
upon which each of said installments became due: Provided, however, all 
delinquent installments of such assessment shall be adjusted on the same 
basis and by the same method. (1935, c. 469, s. 1.) 


1141 


$156-126 CH. 156. DRAINAGE $156-130 


§ 156-126. Extension of adjusted installments. 


Upon adjustment of delinquent installments of any assessment as provided 
herein, the payment of all delinquent installments so adjusted may be 
extended over a period not exceeding the life of the issue of refunding bonds, 
but in no event over a period exceeding 20 years. Such extension shall be made 
by the preparation of assessment rolls, which shall provide for the payment of 
installments so adjusted in equal annual installments which shall become due 
annually on September 1, in accordance with the original assessment, and 
shall bear interest at the rate of four per centum (4%) per annum from 
December 1 following their due date until paid. Such assessment rolls shall be 
prepared and filed with the sheriff and the clerk of superior court and receipts 
shall be prepared and the same shall be collected in the same manner as other 
assessments of the district. (1935, c. 469, s. 2.) 


§ 156-127. Special fund set up; distribution of collections. 


The collection of assessments adjusted under this Article and of interest 
accrued under G.S. 156-126 shall be set aside in a fund and shall be applied as 
follows: One third of such collections may be used solely for operating and 
administrative expenses of the district, but the remaining two thirds thereof 
shall be reserved as additional security for the payment of the refunding 
bonds, or for the purchase and retirement of such refunding bonds, at prices 
not exceeding par and accrued interest. (1935, c. 469, s. 3.) 


§ 156-128. Approval of adjustments by Local Government 
Commission. 


Any adjustments of delinquent assessments under the provisions of this 
Article shall be effective only upon approval of the Local Government Com- 
mission. (1935, c. 469, s. 4.) 


§ 156-129. Amount of assessments limited; reassessments 
regulated. 


The assessments made under this Article shall in no instance, and against 
no piece of property, be greater in amount than that percent which the percent 
assessment authorized by this Article bears to the unpaid original assessment 
upon each piece or tract of property within the district. In no instance, either 
under this Article or any other law, shall any reassessment be made upon any 
piece of property for the purpose of providing money for the same purpose for 
which the original assessment was made, when the original assessment upon 
said property has been paid, or shall be paid prior to such general reassess- 
pane ee “ the extent that the original assessment has been paid. (1935, c. 

, s. 4(b). 


ArtTIcLE 10. 
Reports of Officers. 


§ 156-130. Drainage commissioners to make statements. 


It shall be the duty of the commissioners of all drainage districts in the State 
of North Carolina organized under the provisions of the laws thereof to file 
with the clerk of the superior court in the county where such district is 
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organized a monthly statement or account during the course of construction of 
canals for the district, showing the receipts and expenditures of all funds 
coming into their hands belonging to such drainage district for the period of 
one month prior to the day on which the same is filed, and also to post a copy 
of such statement or account at the courthouse door in the county. After the 
construction of the canals has been concluded and the drainage commissioners 
have only to maintain the canals, said drainage commissioners shall only be 
required to file and post the annual statement required in G.S. 156-131. Such 
statement or account shall be certified by the chairman of the board of 
commissioners of each drainage district and shall be attested by the secretary 
thereof, and a copy thereof shall be filed and kept as a part of the minutes of 
the district. (1917, c. 72, s. 1; C.S., s. 5374; 1927, c. 98, s. 6.) 


§ 156-131. Annual report. 


At the end of each fiscal year the board of commissioners of all drainage 
districts in the State of North Carolina shall file with the clerk of the superior 
court in the county where the district is organized a verified itemized 
statement of receipts and expenditures of all funds belonging to the district 
during the fiscal year just closed. (1917, c. 72, s. 2; C.S., s. 5375; 1957, c. 1410, 
s. 2.) 


§ 156-132. Penalty for failure. 


Any board of commissioners of any drainage district in the State, and each 
of the members thereof, which shall fail or refuse to file the statements or 
accounts, as provided in G.S. 156-130 and 156- 131, shall be deemed guilty of 
a Class 1 misdemeanor. (1917, c. 72, s. 3; C.S., s. 5376; 1957, c. 1410, s. 3; 1993, 
Cipog,.s. L079; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 156-133. Auditor appointed; duties; compensation. 


The clerk of the superior court for the county where the district was 
organized, shall annually appoint an intelligent and competent person of 
sufficient experience, as auditor for each drainage district which levies current 
assessments or which has accumulated funds. The same person may be auditor 
of more than one drainage district. The auditor shall annually report to the 
court as to financial affairs of the drainage district. The auditor may prepare 
all financial reports required by the drainage law to be made to the court by the 
commissioners of the drainage district. The compensation of the auditor shall 
be fixed by the said clerk of the superior court, and shall be paid out of the 
general, or operating, fund of the district. (1917, c. 152, s. 10; 1919, c. 208, s. 3; 
Grssede/ (9:19590c: 420;/1963.c0767, s).11,) 


§ 156-134. Duties of the auditor. 


The auditor for the drainage district will be required to examine the 
assessment roll and the records and accounts of the sheriff or tax collector as 
to the assessment roll which went into his hands on the previous first Monday 
in September and for all previous years as to which the records and accounts 
of the sheriff or tax collector have not been audited. 

The auditor shall for each of such years make a report as to each drainage 
district, showing the total amount of drainage assessments due for each year, 
the amount collected by the sheriff up to the fifteenth day of May of the 
following year, the names of the owners of land, and a brief description of the 
lands on which the drainage assessments have not been paid, and the total 
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amount of unpaid drainage assessments, with any further data or information 
which the auditor may regard as pertinent. 

If the lands in the district lie in other counties, the auditor for the county in 
which the district was established shall also examine the records of the sheriff 
or tax collector for such other counties. 

The auditor shall also examine the books of the treasurer for similar years, 
and he shall report the amount of drainage assessments paid to the treasurer 
by the sheriff or tax collector for each year, and the amounts paid out by the 
treasurer during such years, and for what purposes paid. It shall be the duty 
of the sheriff and treasurer to permit the auditor to examine their official books 
and records and to furnish all necessary information, and to assist the auditor 
in the discharge of his duties. 

The auditor shall make a report to the board of county commissioners on or 
before the first Monday in July following his appointment, and he shall deliver 
a duplicate of such report to the chairman of the board of drainage commis- 
sioners of each drainage district established in the county. 

If the sheriff has not collected all of the drainage assessments, or has not 
paid over all collections to the treasurer, or if the treasurer has not made 
disbursements of the drainage funds as required by law, or has not in his hands 
the funds not so disbursed by him, it shall be the duty of the auditor to so 
report, and to prepare two certified copies of his report, one of which shall be 
delivered to the judge holding a session of superior court in the county 
following the first Monday in July, and a copy to the district attorney of the 
prosecutorial district as defined in G.S. 7A-60 in which the county is located, 
and it shall be the duty of such district attorney to examine carefully such 
report and to institute such action, civil or criminal, against the sheriff or tax 
collector or the treasurer, as the facts contained in the report may justify, or as 
may be required by law. (1917, c. 152, s. 10; C.S., s. 5378; 1963, c. 767, s. 4; 
1973, c. 47, s. 2; c. 108, s. 97; 1987 (Reg. Sess., 1988), c. 1037, s. 124.) 


ARTICLE 11. 


General Provisions. 


§ 156-135. Construction of drainage law. 


The provisions of this Subchapter shall be liberally construed to promote the 
leveeing, ditching, draining, and reclamation of wet and overflowed lands. The 
collection of the assessment shall not be defeated, where the proper notices 
have been given, by reason of any defect in the proceedings occurring prior to 
the order of the court confirming the final report of the viewers; but such order 
or orders shall be conclusive and final that all prior proceedings were regular 
and according to law, unless they were appealed from. If on appeal the court 
shall deem it just and proper to release any person or to modify his assessment 
or liability, it shall in no manner affect the rights and legality of any person 
other than the appellant, and the failure to appeal from the order of the court 
within the time specified shall be a waiver of any illegality in the proceedings, 
and the remedies provided for in this Subchapter shall exclude all other 
remedies. (1909, c. 442, s. 37; C.S., s. 5379.) 


CASE NOTES 


Liberal Construction of Drainage Laws. _leveeing, ditching, draining and reclamation of 
— The drainage laws apply to the whole State, | wet and overflowed lands. Board of Drainage 
and by the express provision of this section they Comm’rs of Parkville Drainage Dist. No. 1 v. 
should be liberally construed to promote the Brett Eng’r Co., 165 N.C. 37, 80 S.E. 897 (1914). 
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Provision that the collection of assess- 
ments shall not be defeated, etc., is abso- 
lutely necessary if the public are to be pro- 
tected in their purchase of the bonds put upon 
the market. It is to be presumed that when the 
court has rendered such final judgment and the 
bonds are issued there will be no interference 
with the collection of the assessments to pay 


ART. 11. GENERAL PROVISIONS 


§156-138 


the bondholders, but that all controversies 
were thrashed out and settled before such final 
judgment. Banks v. Lane, 171 N.C. 505, 88 S.E. 
754 (1916). 

Formation of a district is not subject to 
collateral attack. Board of Drainage Comm’rs 
v. Lafayette Southside Bank, 27 F.2d 286 (4th 
Cir. 1928). 


§ 156-135.1. Investment of surplus funds. 
Any drainage district organized under the provisions of Subchapter III of 


Chapter 156 of the General Statutes and the governing authority of same is 
hereby authorized and empowered to invest any surplus funds or any funds not 
needed for the immediate use of the district in United States bonds or any 
securities or type of investment in which guardians, executors, administrators 
and others acting in a fiduciary capacity are authorized to make investments 
by virtue of Article 1 of Chapter 36 of the General Statutes as amended. (1951, 
c..1058,'s. 1.) 


Editor’s Note. — Article 1 of Chapter 36, 
referred to in this section, was repealed by 
Session Laws 1977, c. 502, s. 1. For present 


provisions covering the subject matter of the 
repealed article, see Article 1 of Chapter 36A. 


CASE NOTES 


Cited in In re Perquimans County Drainage 
District No. Four, 254 N.C. 155, 118 S.E.2d 431 
(1961). 


§ 156-136. Removal of officers. 


Any engineer, viewer, superintendent of construction or other person ap- 
pointed under this Chapter may be removed by the court, upon petition, for 
corruption, negligence of duties, or other good and satisfactory cause shown. 
(1909, c. 442, s. 38; C.S., s. 5380.) 


§ 156-137. Local drainage laws not affected. 


This Subchapter shall not repeal or change any local drainage laws already 
enacted. (1909, c. 442, s. 381/2; C.S., s. 5381.) 


CASE NOTES 


Where a special local statute for the 
formation and operation of a drainage 
district is complete in itself in all its details, 
a general law expressing itself applicable to all 
such drainage districts in the State, adding 
further duties and making the failure of the 


commissioners to file certain reports an indict- 
able offense, will not be construed to apply 
unless special reference is made to the special 
local act. State v. Gettys, 181 N.C. 580, 107 S.E. 
307 (1921). 


§ 156-138. Punishment for violating law as to drainage 
districts. 


If any person shall violate any of the provisions of law in reference to 
drainage districts as provided in this Chapter, or shall leave any log, brush, 
trash, or other thing where it is liable to wash into an adjacent stream and 
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obstruct the flow of water or cut any tree so as to fall in a stream, or place any 
other obstruction in a stream in a drainage district, he shall be fined not more 
than fifty dollars ($50.00) or imprisoned not more than 30 days. (1905, c. 541, 
ss. 7, 9; Rev., s:.3378; C:S); 8.5382,) 


§ 156-138.1. Acquisition and disposition of lands; lease to 
or from federal or State government or agency 
thereof. 


The district may acquire any lands necessary or convenient to enable it to 
accomplish the purposes for which the district was established. If the lands 
cannot be acquired by agreement as to the purchase price, then the power of 
eminent domain is hereby conferred and the lands may be condemned by the 
procedure set out in G.S. 156-67 and Chapter 40A of the General Statutes. The 
land so acquired may be used in a manner and for the purposes the 
commissioners of the district deem best. If, in the opinion of the drainage 
commission of the district the lands should be sold, leased or rented, the board 
may do so, subject to the approval of the clerk of the superior court. 

The commissioners of the district may, in their discretion, convey or lease to 
the State or federal governments, or any of their agencies, with or without 
consideration, any properties, real or personal, belonging to the district, if in 
their opinion it is necessary to enable the district to receive State or federal 
funds available to the district. The terms of a conveyance or lease shall be 
subject to the approval of the clerk of the superior court of the county in which 
the district was established. 

The commissioners of the district may lease from the State or federal 
governments any real or personal property needed by the district to enable it 
to efficiently operate and maintain the district for the purposes for which it was 
established. The terms of a lease shall be subject to the approval of the clerk 
of the superior court of the county in which the district was established. (1957, 
c. 539; 2001-487, s. 38(h).) 


Effect of Amendments. — Session Laws 
2001-487, s. 38(h), effective December 16, 2001, 
made stylistic changes throughout the section; 
in the first paragraph, substituted “any lands” 
for “such lands as may be” in the first sentence, 
deleted “and in such event” following “then” and 
substituted “Chapter 40A” for “Article 2, Chap- 
ter 40” in the second sentence, and substituted 
“the purposes the commissioners of the district 


deem best” for “such purposes as the commis- 
sioners of the district may deem best” in the 
third sentence; substituted “may, in their dis- 
cretion, convey” for “are hereby authorized and 
empowered, in their discretion, to convey” in 
the second paragraph; and in the third para- 
graph, substituted “may lease” for “are autho- 
rized and empowered to lease” and deleted “as 
may be” preceding “needed.” 


§ 156-138.2. Meaning of “majority of resident landowners” 
and “owners of three fifths of land area.” 


Wherever in this Subchapter reference is made to a “majority of resident 
landowners” or “owners of three fifths of the land area,” such reference shall be 
deemed to refer only to lands alleged in a petition or adjudged by the court to 
be benefited by the proposed construction work. (1959, c. 1312, s. 2.) 


§ 156-138.3. Notice. 


Unless specifically required by the provisions of this Subchapter, it is not 
necessary to give notice to any landowner of a motion made to, or order 
rendered by the clerk of the superior court or the judge of the superior court 
relating to the affairs of the district, financial or otherwise, except when an 
assessment is proposed to be made upon his land and then such notice shall be 
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given as is required by the provisions of this Subchapter. This provision for 
notice of assessment shall not apply to assessments for annual maintenance 
expenses, which are provided for in this Subchapter, and specifically in Article 
7A and G.S. 156-92. (1961, c. 614, s. 3.) 


CASE NOTES 


The land clause of the Constitution of 
North Carolina is violated insofar as this 
section dispenses with notice and an opportu- 
nity to be heard before imposing maintenance 
assessments on landowners within the drain- 
age district; the imposition of assessments was 
not a matter of mathematical computation, but 
rather, it involved some discretion on the part 
of the commissioners. Northampton County 
Drainage Dist. Number One v. Bailey, 326 N.C. 


742, 392 S.E.2d 352 (1990). 

This section violates the law of the land 
clause of the Constitution of North Carolina 
insofar as it dispenses with notice and an 
opportunity to be heard before imposing main- 
tenance assessments on landowners within the 
drainage district. Northampton County Drain- 
age Dist. Number One v. Bailey, 326 N.C. 742, 
392 S.E.2d 352 (1990). 


§ 156-138.4. Procedures to be followed in connection with 
drainage projects that involve channelization. 


Every drainage project that involves channelization shall be subject to the 
procedures set forth in G.S. 139-47. (1971, c. 1138, s. 4.) 


Editor’s Note. — Section 139-47, referred to 
in this section, was repealed by Session Laws 
1993, c. 391, s. 31, effective July 19, 1993. 


SUBCHAPTER IV. DRAINAGE BY COUNTIES. 


ARTICLE 12. 
Protection of Public Health. 


§ 156-139. Cleaning and draining of streams, etc., under 
supervision of governmental agencies. 


When the board of commissioners of any county subject to the provisions of 
this Article shall, by resolution duly adopted, find as facts: (i) that the cleaning 
out and draining of any portion of any nonnavigable stream, creek or swamp 
area in such county is necessary and/or desirable to protect and promote the 
health of the citizens of such county, and (ii) that the agricultural benefits 
which the lands along such stream or area might receive from such cleaning 
out and draining would be so negligible as not to justify the levying of any 
special assessments against such lands on account thereof, it may order, 
provide for, and accomplish the cleaning out and draining of such portion of 
such stream, creek or swamp area by, through, and under the supervision and 
jurisdiction of, the health department, or any sanitary committee, or any 
drainage commission, or other governmental agency or department of such 
Equity lo46. C1008. 1.) 


Legal Periodicals. — For comment on this 
section and §§ 156-140 and 156-141, see 21 
N.C.L. Rev. 352 (1943). 
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§ 156-140. Tax levy. 5 


In order to carry out and accomplish the objects and purposes of this Article, 
the board of commissioners of any such county may annually levy and collect 
a countywide tax not exceeding two cents (2¢) upon each one hundred dollars 
($100.00) in value of the taxable property in such county. (1943, c. 553, s. 2.) 


§ 156-141. Article applicable to certain counties only. 


This Article shall apply only to those counties which may have a population 
in excess of 100,000 persons. (1943, c. 5538, s. 3.) 
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Chapter 157. 


Housing Authorities and Projects. 


Article 1. 


Housing Authorities Law. 


Sec. 

157-1. Title of Article. 

157-2. Finding and declaration of necessity. 

157-3. Definitions. 

157-4. Notice, hearing and creation of author- 
ity; cancellation of certificate of 
incorporation. 

157-4.1. Alternative organization. 

157-4.2. Authority budgeting and accounting 
systems as a part of city or county 
budgeting and accounting sys- 
tems. 

Appointment, qualifications and tenure 
of commissioners. 

Duty of authority. 

Interested commissioners or employees. 

157-8. Removal of commissioners. 

157-9. Powers of authority. 

157-9.1. Moderate income. 

157-9.2. Additional powers. 

157-9.3. Mixed income projects owned or oper- 

ated by authorities. 

Multi-family rental housing projects. 

Cooperation of authorities. 

Eminent domain. 

Acquisition of land for government. 

Zoning and building laws. 

Types of bonds authority may issue. 

Form and sale of bonds. 

Provisions of bonds, trust indentures, 

and mortgages. 

Power to mortgage when project fi- 

nanced with governmental aid. 

157-17.1. Approval of mortgages by Local Gov- 

ernment Commission; consider- 
ations; rules and regulations. 

Remedies of an obligee of authority. 

Additional remedies conferrable by 

mortgage or trust indenture. 

Remedies cumulative. 

Limitations on remedies of obligee. 

Title obtained at foreclosure sale sub- 

ject to agreement with govern- 
ment. 

Contracts with federal government. 

Security for funds deposited by author- 

ities. 

Housing bonds, legal investments and 

security. 

157-26. Tax exemptions. 

157-26.1. Exemption from real estate licensure 
requirements. 

157-27. Reports. 

157-28. Restriction on right of eminent do- 
main; right of appeal preserved; 


157-5. 


157-6. 
157-7. 


157-9.4. 
157-10. 
157-11. 
157-12. 
157-13. 
157-14. 
157-15. 
157-16. 


157-17. 


157-18. 
157-19. 


157-20. 


157-21. 
157-22. 


157-23. 
157-24. 


157-25. 


Sec. 
investigation by Utilities Commis- 
sion. 
157-29. Rentals; tenant selections; and sum- 
mary ejectments. 
157-29.1. Fraudulent misrepresentation. 
157-30. Creation and establishment validated. 
157-31. Contracts, agreements, etc., validated. 
157-32. Proceedings for issuance, etc., of bonds 
and notes validated. 
157-32.1. Other validation of creation, etc. 
157-32.2. Other validation of contracts, agree- 
ments, etc. 
157-32.3. Other validation of bonds and notes. 
157-32.4. Further validation of contracts, 
agreements, etc. 
Notice, hearing and creation of author- 
ity for a county. 
Commissioners and powers of author- 
ity for a county. 
Creation of regional housing authority. 
Commissioners of regional housing au- 
thority. 
Powers of regional housing authority. 
157-38. Rural housing projects. 
157-39. Housing applications by farmers. 
157-39.1. Area of operation of city, county and 
regional housing authorities. 
157-39.2. Increasing area of operation of re- 
gional housing authority. 
Decreasing area of operation of re- 
gional housing authority. 
Requirements of public hearings. 
Consolidated housing authority. 
Findings required for authority to 
operate in municipality. 
Meetings and residence of commis- 
sioners. 
Agreement to sell as security for ob- 
ligations to federal government. 


Article 2 
Municipal Cooperation and Aid. 


157-40. 
157-41. 
157-42. 


157-33. 
157-34. 


157-35. 
157-36. 


157-37. 


157-39.3. 


157-39.4. 
157-39.5. 
157-39.6. 


157-39.7. 


157-39.8. 


Finding and declaration of necessity. 

Definitions. 

Conveyance, lease or agreement in aid 
of housing project. 

Advances and donations by the city 
and municipality. 

Action of city or municipality by reso- 
lution. 

Restrictions on exercise of right of em- 
inent domain; duties of Utilities 


157-43. 


157-44. 


157-45. 


Commission; investigation of 
projects. 

157-46. Purpose of Article. 

157-47. Supplemental nature of Article. 
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Article 3. 


Eminent Domain. 


Sec. 

157-48. Finding and declaration of necessity. 
157-49. Housing project. 

157-50. Eminent domain for housing projects. 
157-51. [Repealed.] 


Article 4. 
National Defense Housing Projects. 


157-52. 
157-53. 
157-54. 


Purpose of Article. 

Definitions. 

Rights, powers, etc., of housing author- 
ities relative to national defense 
projects. 

Cooperation with federal government; 
sale to same. 

Cooperation of State public bodies in 
developing projects. 

Obligations issued for projects made 


157-55. 


157-56. 


157-57. 
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Sec. 
legal investments; security for 
public deposits. 

157-58. Bonds, notes, etc., issued heretofore, 
validated. 

157-59. Further declaration of powers granted 
housing authorities. 

157-60. Powers conferred by Article supple- 
mental. 

157-61 through 157-65. [Reserved.] 


Article 5. 
Indian Housing Authority. 


157-66. 
157-67. 


Authority created. 

Powers of Authority; applicability of 
certain laws; powers of Governor 
and Commission of Indian Affairs. 

Commissioners of Authority. 

Area of operation. 

Rentals and tenant selection in accor- 
dance with § 157-29. 


157-68. 
157-69. 
157-70. 


ARTICLE 1. 
Housing Authorities Law. 


§ 157-1. Title of Article. 


This Article may be referred to as the Housing Authorities Law. (1935, c. 456, 


Saly 


Legal Periodicals. — For comment on this 
Article, see 19 N.C.L. Rev. 484 (1941). 

For comment on the public purpose doctrine, 
see 3 Wake Forest Intra. L. Rev. 37 (1967). 

For comment on eviction in public housing, 
see 4 Wake Forest Intra. L. Rev. 112 (1968). 


For comment, “Urban Planning and Land 
Use Regulation: The Need for Consistency,” see 
14 Wake Forest L. Rev. 81 (1978). 

For note, “New Developments for Federally 
Subsidized Housing Tenants in North Caroli- 
na,” see 64 N.C.L. Rev. 1455 (1986). 


CASE NOTES 


Constitutionality. — This Article is a con- 


stitutional exercise of a legislative power. Wells © 


v. Housing Auth., 213 N.C. 744, 197 S.E. 693 
(1938). 

A housing authority created under this Arti- 
cle is not invested with legislative and supreme 
judicial powers, and therefore its creation does 
not violate the constitutional provision that 
such powers be and remain separate and dis- 
tinct. Cox v. Kinston, 217 N.C. 391, 8 S.E.2d 
252 (1940). 

Purpose of Article. — The State cannot 
enact laws, and cities and towns cannot pass 
effective ordinances, forbidding disease, vice 
and crime to enter into the slums of over- 
crowded areas, there defeating every purpose 
for which civilized government exists and 
spreading influences detrimental to law and 
order; but experience has shown that this re- 


sult can be more effectively brought about by 
the removal of physical surroundings conducive 
to these conditions. This is the objective of this 
Article and the means by which it is intended to 
accomplish it. Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 

Slum Clearance as Public Purpose. — 
“Slum clearance” to rehabilitate crowded and 
congested areas in cities and towns where con- 
ditions conducive to disease and public disorder 
exist is a public purpose, for which the legisla- 
ture may create municipal corporations, and 
housing authorities established under this and 
the following sections are for such governmen- 
tal purpose. Wells v. Housing Auth., 213 N.C. 
744, 197 S.E. 693 (19388); In re Housing Auth., 
233 N.C. 649, 65 S.E.2d 761 (1951). 

The State does not engage in a private enter- 
prise when it undertakes a project of slum 
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clearance. Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 

A housing authority organized under 
this Article is created for a public purpose 
and exercises an essential governmental func- 
tion. Briefly stated, its public purpose is the 
elimination or rehabilitation of unsafe and un- 
sanitary dwelling units in crowded and con- 
gested areas and the construction of housing 
projects to provide safe and sanitary dwelling 
units for rental to persons of low income. Mar- 
tin v. North Carolina Hous. Corp., 277 N.C. 29, 
175 S.E.2d 665 (1970). 

Article Relates to Health and Sanita- 
tion. — This Article, authorizing the creation 
of municipal housing authorities, is a statute 
relating to health and sanitation. State v. 
Alverson, 254 N.C. 204, 118 S.E.2d 408 (1961). 

Hearing Requirements Before Eviction. 
— Hearing to be afforded tenants of public 
housing before determination to evict them 
requires: (1) timely and adequate notice detail- 
ing the reasons for a proposed termination, (2) 
an opportunity on the part of the tenant to 
confront and cross-examine adverse witnesses, 
(3) the right of a tenant to be represented by 
counsel, provided by him to delineate the is- 
sues, present the factual contentions in an 
orderly manner, conduct cross-examination and 
generally to safeguard his interests, (4) a deci- 
sion, based on evidence adduced at the hearing, 
in which the reasons for decision and the evi- 
dence relied on are set forth, and (5) an impar- 
tial decision maker. Caulder v. Durham Hous. 
Auth., 433 F.2d 998 (4th Cir. 1970), cert. de- 
nied, 401 U.S. 1003, 91S. Ct. 1228, 28 L. Ed. 2d 
539 (1971). 
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The public duty doctrine did not apply 
to the defendant Housing Authority be- 
cause it was properly classified as a local 
government agency, despite its existence as a 
municipal corporation, for the following rea- 
sons: Pursuant to § 157-4, a housing authority 
is created by local government; the city council 
and its members are appointed by the mayor; 
the language in several provisions within 
Chapter 157 clearly distinguishes between 
housing authorities and state agencies; § 157- 
26 labels housing authorities as “local govern- 
ment agencies” and exempts them from taxa- 
tion “to the same extent as a unit of local 
government;” and the Housing Authorities Law 
which creates the North Carolina Indian Hous- 
ing Authority states: “It is the intent of the 
General Assembly that the North Carolina In- 
dian Housing Authority not be treated as a 
State agency for any purpose, but rather that it 
be treated as a housing authority as set out 
above.” Huntley v. Pandya, 139 N.C. App. 624, 
534 S.E.2d 238 (2000), cert. denied, 353 N.C. 
263, 546 S.E.2d 98 (2000). 

Applied in Housing Auth. v. Wooten, 257 
N.C. 358, 126 S.E.2d 101 (1962); Housing Auth. 
v. Farabee, 17 N.C. App. 431, 194 S.E.2d 553 
(1973). 

Cited in In re Housing Auth., 235 N.C. 463, 
70 S.E.2d 500 (1952); State ex rel. East Lenoir 
San. Dist. v. City of Lenoir, 249 N.C. 96, 105 
S.E.2d 411 (1958); Redevelopment Comm’n v. 
Guilford County, 1 N.C. App. 512, 162 S.E.2d 
108 (1968). 


§ 157-2. Finding and declaration of necessity. 


(a) It is hereby declared that unsanitary or unsafe dwelling accommoda- 
tions exist in urban and rural areas throughout the State and that such unsafe 
or unsanitary conditions arise from overcrowding and concentration of popu- 
lation, the obsolete and poor condition of the buildings, improper planning, 
excessive land coverage, lack of proper light, air and space, unsanitary design 
and arrangement, lack of proper sanitary facilities, and the existence of 
conditions which endanger life or property by fire and other causes; that in 
such urban and rural areas many persons of low income are forced to reside in 
unsanitary or unsafe dwelling accommodations; that in such urban and rural 
areas there is a lack of safe or sanitary dwelling accommodations available to 
all the inhabitants thereof and that consequently many persons of low income 
are forced to occupy overcrowded and congested dwelling accommodations; 
that these conditions cause an increase in and spread of disease and crime and 
constitute a menace to the health, safety, morals and welfare of the citizens of 
the State and impair economic values; that these conditions cannot be 
remedied by the ordinary operation of private enterprise; that the clearance, 
replanning and reconstruction of such areas and the providing of safe and 
sanitary dwelling accommodations for persons of low income are public uses 
and purposes for which public money may be spent and private property 
acquired; that it is in the public interest that work on such projects be 
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instituted as soon as possible; and that the-necessity for the provisions 
hereinafter enacted is hereby declared as a matter of legislative determination 
to be in the public interest. 

(b) It is hereby further declared that there is a serious shortage of decent, 
safe and sanitary housing in North Carolina that can be afforded by persons 
and families of moderate income; that it is in the best interest of the State to 
encourage programs to provide housing for such persons without imposing on 
them undue financial hardship; and that in undertaking such programs a 
housing authority is promoting the health, welfare and prosperity of all 
citizens of the State and is serving a public purpose for the benefit of the 
general public. (1985, c. 456, s. 2; 1938, Ex. Sess., c. 2, s. 14; 1941, c. 78, s. 2; 


1987, c. 464, s. 1.) 


Legal Periodicals. — For comment on the 
1941 amendment to this section, see 19 N.C.L. 
Rev. 481 (1941). 


For note on retaliatory evictions and housing 
code enforcement, see 49 N.C.L. Rev. 569 
(1971). 


CASE NOTES 


Legislative Purpose. — The legislature au- 
thorized the creation of housing authorities as 
a means of protecting low-income citizens from 
unsafe or unsanitary conditions in urban or 
rural areas. Powell v. Eastern Carolina Re- 
gional Hous. Auth., 251 N.C. 812, 112 S.E.2d 
386 (1960). 

Due Process in Eviction Procedure. — 
Both governmental and individual interests are 
furthered by affording due process in the evic- 
tion procedure. Caulder v. Durham Hous. 
Auth., 433 F.2d 998 (4th Cir. 1970), cert. de- 
nied, 401 U.S. 1003, 91S. Ct. 1228, 28 L. Ed. 2d 
539 (1971). 

Suit Against Party Named in Lease. — 
The law of this State allows the housing au- 
thority to sue in summary ejectment the party 
whose name alone is on the lease. Maxton 
Hous. Auth. v. McLean, 70 N.C. App. 550, 320 
S.E.2d 322 (1984), reversed on other grounds, 
313 N.C. 277, 328 S.E.2d 290 (1985). 

Eviction of Tenant for Failure to Pay 
Rent. — In order to evict a tenant occupying 
public housing for persons with low incomes for 
failure to pay rent as called for in the lease, 
there must be a finding of fault on the part of 
the tenant in failing to make the rental pay- 
ment. Upon a showing by the Authority that 
the rental payment has not been made as 
required by the lease, it is presumed that the 
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failure to pay the rent is good cause for eviction. 
The burden there-upon shifts to the tenant to 
produce evidence to prove a lack of fault on his 
part in failing to make the rental payment. 
Maxton Hous. Auth. v. McLean, 313 N.C. 277, 
328 S.E.2d 290 (1985). 

Good cause was not shown for termina- 
tion of lease, where Authority proved the 
failure of tenant to make rental payments and 
water and sewer payment, thus raising a pre- 
sumption that good cause existed to terminate 
the lease, but by uncontroverted evidence re- 
butted the presumption by proving the lack of 
fault on her part in failing to make these 
payments, showing that initially, no rent was 
required of tenant and her two children, that 
the rent in question was based upon the income 
of husband when he moved into the apartment 
after marrying defendant, that tenant still had 
no income herself, and that husband refused to 
pay the rent and then lost his job. Maxton 
Hous. Auth. v. McLean, 313 N.C. 277, 328 
S.E.2d 290 (1985). 

Applied in Housing Auth. v. Montgomery, 55 
N.C. App. 422, 286 S.E.2d 114 (1982). 

Stated in State v. Alverson, 254 N.C. 204, 
118 S.E.2d 408 (1961). 

Cited in Mallard v.. Eastern Carolina Re- 
gional Hous. Auth., 221 N.C. 334, 20 S.E.2d 281 
(1942). 


The following terms, wherever used or referred to in this Article shall have 
the following respective meanings, unless a different meaning clearly appears 


from the context: 


(1) “Authority” or “housing authority” shall mean a public body and a body 
corporate and politic organized in accordance with the provisions of 
this Article for the purposes, with the powers and subject to the 
restrictions hereinafter set forth. 
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(2) “Bonds” shall mean any bonds, interim certificates, notes, debentures, 
Re eae or other evidences of indebtedness issued pursuant to this 

ticle. 

(3) “City” shall mean any city or town having a population of more than 
500 inhabitants according to the last federal census or any revision or 
amendment thereto. 

(4) “City clerk” and “mayor” shall mean the clerk and mayor, respectively, 
of the city or the officers thereof charged with the duties customarily 
imposed on the clerk and mayor respectively. 

(5) “Commissioner” shall mean one of the members of an authority 
appointed in accordance with the provisions of this Article. 

(6) “Community facilities” shall include real and personal property, and 
buildings and equipment for recreational or social assemblies, for 
educational, health or welfare purposes and necessary utilities, when 
designed primarily for the benefit and use of the housing authority 
and/or the occupants of the dwelling accommodation. 

(7) “Contract” shall mean any agreement of an authority with or for the 
benefit of an obligee whether contained in a resolution, trust inden- 
ture, mortgage, lease, bond or other instrument. 

(8) “Council” shall mean the legislative body, council, board of commis- 
sioners, board of trustees, or other body charged with governing the 
city. 

(9) “Farmers of low income” shall mean persons or families who at the 
time of their admission to occupancy in a dwelling of the authority: 
a. Live under unsafe or unsanitary housing conditions; 

b. Derive their principal income from operating or working upon a 
farm; and 

c. Had an aggregate average annual net income for the three years 
preceding their admission that was less than the amount that 
shall be determined by the authority to be necessary, within its 
area of operation, to enable them, without financial assistance, to 
obtain decent, safe and sanitary housing, without overcrowding. 

(10) “Federal government” shall include the United States of America, the 
Federal Emergency Administration of Public Works or any agency, 
instrumentality, corporate or otherwise, of the United States of 
America. 

(11) “Government” shall include the State and federal governments and 
any subdivision, agency or instrumentality, corporate or otherwise, of 
either of them. 

(12) “Housing project” shall include all real and personal property, build- 
ings and improvements, stores, offices, lands for farming and garden- 
ing, and community facilities acquired or constructed or to be ac- 
quired or constructed pursuant to a single plan or undertaking: 

a. To demolish, clear, remove, alter or repair unsanitary or unsafe 
housing; and/or 

b. To provide safe and sanitary dwelling accommodations for persons 
of low income, or moderate income, or low and moderate income; 
and/or 

c. To provide safe and sanitary housing for persons of low income, 
through payment of rent subsidies from any source; and/or 

d. To provide grants, loans, interest supplements and other programs 
of financial assistance (including rent subsidies in furtherance of 
a program of home ownership) to persons of low income, or 
moderate income, or low and moderate income, so that such 
persons may become owners of their own housing or rehabilitate 
their own housing; and/or 
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e. To provide grants, loans, interest supplements and other programs 
of financial assistance to public or private developers of housing 
for persons of low income, or moderate income, or low and 
moderate income. 

“Housing project” also includes any project that provides housing 
for persons of other than low or moderate income, as long as at least 
twenty percent (20%) of the units in the project are set aside for the 
exclusive use of persons of low income. 

The term “housing project” may also be applied to the planning of 
the buildings and improvements, the acquisition of property, the 
demolition of existing structures, the construction, reconstruction, 
alteration and repair of the improvements and all other work in 
connection therewith. 

(13) “Mortgage” shall include deeds of trust, mortgages, building and loan 
contracts or other instruments conveying real or personal property as 
security for bonds and conferring a right to foreclose and cause a sale 
thereof. 

(14) “Municipality” shall mean any city, town, incorporated village or 
other municipality in the State. 

(15) “Obligee of the authority” or “obligee” shall include any bondholder, 
trustee or trustees for any bondholders, any lessor demising property 
to the authority used in connection with a housing project or any 
assignee or assignees of such lessor’s interest or any part thereof, and 
the United States of America, when it is a party to any contract with 
the authority. 

(15a) “Persons of low income” means persons in households the annual 
income of which, adjusted for family size, is not more than sixty 
percent (60%) of the local area median family income as defined by the 
most recent figures published by the U.S. Department of Housing and 
Urban Development. 

(15b) “Persons of moderate income” means persons deemed by the author- 
ity to require the assistance made available pursuant to this Chapter 
on account of insufficient personal or family income taking into 
consideration, without limitation, (i) the amount of the total income of 
such persons and families available for housing needs, (ii) the size of 
the person’s family, (iii) the cost and condition of housing facilities 
available, and (iv) the eligibility of such persons and families for 
federal housing assistance of any type predicated upon a moderate or 
low and moderate income basis. 

(16) “Real property” shall include lands, lands under water, structures, 
and any and all easements, franchises and incorporeal hereditaments 
and every estate and right therein, legal and equitable, including 
terms for years and liens by way of judgment, mortgage or otherwise. 

(17) “State” shall mean the State of North Carolina. 

(18) “Trust indenture” shall include instruments pledging the revenues of 
real or personal properties but not conveying such properties or 
conferring a right to foreclose and cause a sale thereof. (1935, c. 456, 
s. 3; 1938, Ex. Sess., c. 2,8. 14; 1941, c. 78, s. 2; 19438, c. 636, s. 1; 1959, 
cc, 82164171281, 1961,.c; 200,521; 1977,:c, 924; 1987%c: 464.-ss.2.-3.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which amended this section as well as §§ 157- 
4, 157-10, 157-33, 157-35, 157-36 and 157-37, 
and added §§ 157-39.1 through 157-39.8, pro- 
vided in s. 9: “The powers conferred by this act 
shall be in addition and supplemental to the 
powers conferred by any other law. Nothing 


contained in this act shall affect the term of 
office of any commissioner of a housing author- 
ity heretofore appointed under the housing 
authorities law. The enactment of this act shall 
not be construed to render invalid any action or 
proceeding had or taken for the creation or 
establishment of a housing authority pursuant 
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to laws in existence prior to the enactment of 


this act.” 


ART. 1. HOUSING AUTHORITIES LAW 


§157-4 


CASE NOTES 


A housing authority created hereunder 
is a municipal corporation created for a 
public governmental purpose, and such author- 
ity is invested with a governmental function. 
Cox v. Kinston, 217 N.C. 391, 8 S.E.2d 252 
(1940). 

The public duty doctrine did not apply 
to the defendant Housing Authority be- 
cause it was properly classified as a local 
government agency, despite its existence as a 
municipal corporation, for the following rea- 
sons: Pursuant to § 157-4, a housing authority 
is created by local government; the city council 
and its members are appointed by the mayor; 
the language in several provisions within 
Chapter 157 clearly distinguishes between 


housing authorities and state agencies; § 157- 
26 labels housing authorities as “local govern- 
ment agencies” and exempts them from taxa- 
tion “to the same extent as a unit of local 
government;” and the Housing Authorities Law 
which creates the North Carolina Indian Hous- 
ing Authority states: “It is the intent of the 
General Assembly that the North Carolina In- 
dian Housing Authority not be treated as a 
State agency for any purpose, but rather that it 
be treated as a housing authority as set out 
above.” Huntley v. Pandya, 139 N.C. App. 624, 
534 S.E.2d 238 (2000), cert. denied, 353 N.C. 
263, 546 S.E.2d 98 (2000). 

Quoted in In re Housing Auth., 233 N.C. 
649, 65 S.E.2d 761 (1951). 


§ 157-4. Notice, hearing and creation of authority; cancel- 
lation of certificate of incorporation. 


Any 25 residents of a city and of the area within 10 miles from the territorial 
boundaries thereof may file a petition with the city clerk setting forth that 
there is a need for an authority to function in the city and said surrounding 
area. Upon the filing of such a petition the city clerk shall give notice of the 
time, place and purposes of a public hearing at which the council will 
determine the need for an authority in the city and said surrounding area. 
Such notice shall be given at the city’s expense by publishing a notice, at least 
10 days preceding the day on which the hearing is to be held, in a newspaper 
having a general circulation in the city and said surrounding area, or, if there 
be no such newspaper, by posting such notice in at least three public places 
pata the city, at least 10 days preceding the day on which the hearing is to 

e held. 

Upon the date fixed for said hearing held upon notice as provided herein, an 
opportunity to be heard shall be granted to all residents and taxpayers of the 
city and said surrounding area and to all other interested persons. After such 
a hearing, the council shall determine: 

(1) Whether insanitary or unsafe inhabited dwelling accommodations 
exist in the city and said surrounding area, and/or 

(2) Whether there is a lack of safe or sanitary dwelling accommodations in 
the city and said surrounding area available for all the inhabitants 
thereof. 

In determining whether dwelling accommodations are unsafe or insanitary, 
the council shall take into consideration the following: the physical condition 
and age of the buildings; the degree of overcrowding; the percentage of land 
coverage; the light and air available to the inhabitants of such dwelling 
accommodations; the size and arrangement of the rooms; the sanitary facili- 
ties; and the extent to which conditions exist in such buildings which endanger 
life or property by fire or other causes. 

If it shall determine that either or both of the above enumerated conditions 
exist, the council shall adopt a resolution so finding (which need not go into any 
detail other than the mere finding) and shall cause notice of such determina- 
tion to be given to the mayor who shall thereupon appoint, as hereinafter 
provided, not less than five nor more than nine commissioners to act as an 


1155 


$157-4 CH. 157. HOUSING AUTHORITIES §157-4 


authority. Said commission shall be a public body and a body corporate and 
politic upon the completion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application 
signed by them, which shall set forth (without any detail other than the mere 
recital): 

(1) That a notice has been given and public hearing has been held as 
aforesaid, that the council made the aforesaid determination after 
such hearing, and that the mayor has appointed them as commission- 
ers; 

(2) The name and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to 
office, the date and place of induction into and taking oath of office, 
and that they desire the housing authority to become a public body 
and a body corporate and politic under this Article; 

(3) The term of office of each of the commissioners; 

(4) The name which is proposed for the corporation; and 

(5) The location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners 
before an officer authorized by the laws of the State to take and certify oaths, 
who shall certify upon the application that he personally knows the commis- 
sioners and knows them to be the officers as asserted in the application, and 
that each subscribed and swore thereto in the officer’s presence. The Secretary 
of State shall examine the application and if he finds that the name proposed 
for the corporation is not identical with that of a person or of any other 
corporation of this State or so nearly similar as to lead to confusion and 
uncertainty he shall receive and file it and shall record it in an appropriate 
book of record in his office. 

When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and a body corporate and politic 
under the name proposed in the application; the Secretary of State shall make 
and issue to the said commissioners a certificate of incorporation pursuant to 
this Article, under the seal of the State, and shall record the same with the 
application. 

If the council, after a hearing as aforesaid, shall determine that neither of 
the above enumerated conditions exist, it shall adopt a resolution denying the 
petition. After three months shall have expired from the date of the denial of 
any such petitions, subsequent petitions may be filed as aforesaid and new 
hearings and determinations made thereon. 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively 
deemed to have been established in accordance with the provisions of this 
Article upon proof of the issuance of the aforesaid certificate by the Secretary 
of State. A copy of such certificate, duly certified by the Secretary of State, shall 
be admissible in evidence in any such suit, action or proceeding, and shall be 
conclusive proof of the filing and contents thereof. 

The Secretary of State is authorized and empowered to revoke or to cancel a 
certificate of incorporation previously issued to an authority or housing 
authority upon filing in his office a petition and resolution of the council and a 
petition and resolution of the authority and its members requesting such 
revocation or cancellation and when the Secretary of State is satisfied that no 
indebtedness has been incurred or property acquired by said housing author- 
ity. (1935, c. 456, s. 4; 1943, c. 636, s. 7; 1961, c. 987; 1971, c. 362, s. 1; c. 599.) 


Local Modification. — City of Durham: 3, 157-10, 157-33, 157-35, 157-36 and 157-37, 
1971; 'c. 575: and added §§ 157-39.1 through 157-39.8, pro- 
Editor’s Note. — Session Laws 19438, c. 636, vided in s. 9: “The powers conferred by this act 
which amended this section as well as §§ 157- shall be in addition and supplemental to the 
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powers conferred by any other law. Nothing 
contained in this act shall affect the term of 
office of any commissioner of a housing author- 
ity heretofore appointed under the housing 
authorities law. The enactment of this act shall 


ART. 1. HOUSING AUTHORITIES LAW 


§157-4.1 


not be construed to render invalid any action or 
proceeding had or taken for the creation or 
establishment of a housing authority pursuant 
to laws in existence prior to the enactment of 
this act.” 


CASE NOTES 


Justification for Housing Authority to 
Be Determined by Municipality. — Exist- 
ence or nonexistence of facts within its corpo- 
rate limits justifying the creation of a housing 
authority is for the determination of the munic- 
ipal corporation, which duty is political and not 
judicial, and in proceedings to enjoin the activ- 
ities of a housing authority the court does not 
have authority to hear evidence in regard to the 
existence of the facts upon which the creation of 
the housing authority was predicated. Cox v. 
Kinston, 217 N.C. 391, 8 S.E.2d 252 (1940). 

No Unconstitutional Delegation in Au- 
thorizing Municipality to Determine Ne- 
cessity for Authority. — The provision of this 
section investing each municipal corporation 
with the power to determine for itself the exist- 
ence or nonexistence of facts necessary for the 
creation of a housing authority to perform a 
proper municipal governmental function 
within its limits is not an unconstitutional 
delegation of legislative authority. Cox v. 
Kinston, 217 N.C. 391, 8 S.E.2d 252 (1940). 

A rural housing authority duly created 
is a municipal corporation created for a 
public purpose and realty acquired by such 
authority is exempt from taxation. Mallard v. 
Eastern Carolina Regional Hous. Auth., 221 
N.C. 334, 20 S.E.2d 281 (1942). 

Publication of notice is not required for 


creation of a rural housing authority un- 
der this section. Mallard v. Eastern Carolina 
Regional Hous. Auth., 221 N.C. 334, 20 S.E.2d 
281 (1942). 

The public duty doctrine did not apply 
to the defendant Housing Authority be- 
cause it was properly classified as a local 
government agency, despite its existence as a 
municipal corporation, for the following rea- 
sons: Pursuant to § 157-4, a housing authority 
is created by local government; the city council 
and its members are appointed by the mayor; 
the language in several provisions within 
Chapter 157 clearly distinguishes between 
housing authorities and state agencies; § 157- 
26 labels housing authorities as “local govern- 
ment agencies” and exempts them from taxa- 
tion “to the same extent as a unit of local 
government;” and the Housing Authorities Law 
which creates the North Carolina Indian Hous- 
ing Authority states: “It is the intent of the 
General Assembly that the North Carolina In- 
dian Housing Authority not be treated as a 
State agency for any purpose, but rather that it 
be treated as a housing authority as set out 
above.” Huntley v. Pandya, 139 N.C. App. 624, 
534 S.E.2d 238 (2000), cert. denied, 353 N.C. 
263, 546 S.E.2d 98 (2000). 

Cited in Sides v. Cabarrus Mem. Hosp., 22 
N.C. App. 117, 205 S.E.2d 784 (1974). 


§ 157-4.1. Alternative organization. 


(a) In lieu of creating a housing authority as authorized herein, the council 
of any city may, if it deems wise, either designate a redevelopment commission 
created under the provisions of Chapter 160 of the General Statutes to exercise 
the powers, duties, and responsibilities of a housing authority as prescribed 
herein, or may itself exercise such powers, duties, and responsibilities. Any 
such designation shall be by passage of a resolution adopted in accordance with 
the procedure and pursuant to the finding specified in the first and second 
paragraphs of G.S. 157-4. In the event the council of any city designates itself 
to exercise the powers, duties, and responsibilities of a housing authority, then 
where any act, proceeding, or approval is required to be done, recommended, or 
approved both by a housing authority and by the council of the city, then the 
performance, recommendation, or approval thereof once by the council of the 
city shall be sufficient to make such performance, recommendation, or ap- 
proval valid and legal. In the event the council of the city designates itself to 
exercise the powers, duties, and responsibilities of a housing authority, it may 
assign the administration of the housing programs, projects, and policies to 
any existing or new department of the city. 

(b) The council of any city which has prior to July 1, 1969, created, or which 
may hereafter create, a housing authority may, in its discretion, by resolution 
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abolish such housing authority, such abolition to be effective on a day set in 
such resolution not less than 90 days after its adoption. Upon the adoption of 
such a resolution, the housing authority of the city is hereby authorized and 
directed to take such actions and to execute such documents as will carry into 
effect the provisions and the intent of the resolution, and as will effectively 
transfer its authority, responsibilities, obligations, personnel, and property, 
both real and personal, to the city. Any city which abolishes a housing 
authority pursuant to this subsection may, at any time subsequent to such 
abolition or concurrently therewith, exercise the authority granted by subsec- 
tion (a) of this section. 

On the day set in the resolution of the council: 

(1) The housing authority shall cease to exist as a body politic and 
corporate and as a public body; 

(2) All property, real and personal and mixed, belonging to the housing 
authority shall vest in, belong to, and be the property of the city; 

(3) All judgments, liens, rights of liens, and causes of action of any nature 
in favor of the housing authority shall remain, vest in, and inure to 
the benefit of the city; 

(4) All rentals, taxes, assessments, and any other funds, charges or fees, 
owing to the housing authority shall be owed to and collected by the 
city; 

(5) Any actions, suits, and proceedings, pending against, or having been 
instituted by the housing authority shall not be abated by such 
abolition, but all such actions, suits, and proceedings shall be contin- 
ued and completed in the same manner as if abolition had not 
occurred, and the city shall be a party to all such actions, suits, and 
proceedings in the place and stead if the housing authority and shall 
pay or cause to be paid any judgments rendered against the housing 
authority in any such actions, suits, or proceedings, and no new 
process need be served in any such action, suit, or proceeding; 

(6) All obligations of the housing authority, including outstanding indebt- 
edness, shall be assumed by the city, and all such obligations and 
outstanding indebtedness shall be constituted obligations and indebt- 
edness of the city; 

(7) All ordinances, rules, regulations and policies of the housing authority 
shall continue in full force and effect until repealed or amended by the 
council of the city. 

(c) Where the governing body of any municipality has in its discretion, by 
resolution abolished a housing authority, pursuant to subsection (b) above, the 
governing body of such municipality may, at any time subsequent to the 
passage of a resolution abolishing a housing authority, or concurrently there- 
with, by the passage of a resolution adopted in accordance with the procedures 
and pursuant to the finding specified in G.S. 157-4.1, designate an existing 
redevelopment commission created pursuant to Article 37 of Chapter 160 of 
the General Statutes, to exercise the powers, duties, and responsibilities of a 
housing authority. Where the governing body of any municipality designates, 
pursuant to this subsection, an existing redevelopment commission created 
pursuant to Article 37 of Chapter 160 of the General Statutes to exercise the 
powers, duties, and responsibilities of a housing authority, on the day set in the 
resolution of the governing body passed pursuant to subsection (b) of this 
section, or pursuant to subsection (c) of this section: 

(1) The housing authority shall cease to exist as a body politic and 
corporate and as a public body; 

(2) All property, real and personal and mixed, belonging to the housing 
authority or to the municipality as hereinabove provided in subsec- 
tions (a) or (b), shall vest in, belong to, and be the property of the 
existing redevelopment commission of the municipality; 


1158 


§157-4.2 ART. 1. HOUSING AUTHORITIES LAW §157-4.2 


(3) All judgments, liens, rights of liens, and causes of action of any nature 
in favor of the housing authority or in favor of the municipality as 
hereinabove provided in subsections (a) or (b), shall remain, vest in, 
and inure to the benefit of the existing redevelopment commission of 
the municipality; 

(4) All rentals, taxes, assessments, and any other funds, charges, or fees 
owing to the housing authority or owing to the municipality as 
hereinabove provided in subsections (a) or (b), shall be owed to and 
collected by the existing redevelopment commission of the municipal- 
ity; 

(5) Any actions, suits, and proceedings pending against or having been 
instituted by the housing authority or the municipality, or to which 
the municipality has become a party as hereinabove provided in 
subsections (a) or (b), shall not be abated by such abolition but all such 
actions, suits, and proceedings shall be continued and completed in 
the same manner as if abolition had not occurred, and the existing 
redevelopment commission of the municipality shall be a party to all 
such actions, suits, and proceedings in the place and stead of the 
housing authority or the municipality, and shall pay or cause to be 
paid any judgments rendered in such actions, suits, or proceedings, 
and no new processes need be served in such action, suit, or proceed- 


Ing; 

(6) All obligations of the housing authority or the municipality as 

| hereinabove provided in subsections (a) or (b), including outstanding 

indebtedness, shall be assumed by the existing redevelopment com- 
mission of the municipality; and all such obligations and outstanding 
indebtedness shall be constituted obligations and indebtedness of the 
existing redevelopment commission of the municipality; 

(7) All ordinances, rules, regulations, and policies of the housing author- 
ity or the municipality as hereinabove provided in subsections (a) or 
(b), shall continue in full force and effect until repealed and amended 
by the existing redevelopment commission of the municipality. 

(d) A redevelopment commission designated by the governing body of any 
municipality to exercise the powers, duties and responsibilities of a housing 
authority shall, when exercising the same, do so in accordance with Chapter 
157 of the General Statutes. Otherwise the redevelopment commission shall 
continue to exercise the powers, duties and responsibilities of a redevelopment 
commission in accordance with Article 37 of Chapter 160 of the General 
Statutes: (1969, c. 1217, s. 2; 1971, c. 116, ss. 3, 4.) 


Editor’s Note. — Article 37 of Chapter 160, renumbered Article 22 of Chapter 160A by 
referred to in this section, was transferred and Session Laws 19738, c. 426. 


§ 157-4.2. Authority budgeting and accounting systems as 
a part of city or county budgeting and account- 
ing systems. 


The council of a city or the board of commissioners of a county may by 
resolution provide that the budgeting and accounting systems of the city’s or 
countys housing authority (or, if the city’s redevelopment commission is 
exercising the powers, duties, and responsibilities of a housing authority, the 
budgeting and accounting systems of the redevelopment commission) shall be 
an integral part of the budgeting and accounting systems of the city or county. 
If such a resolution is adopted: 

(1) For purposes of the Local Government Budget and Fiscal Control Act, 
the authority (or commission) shall not be considered a “public 
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authority,” as that phrase is defined in G.S. 159-7(b), but rather shall 
be considered a department or agency of the city or county. The 
operations of the authority (or commission) shall be budgeted and 
accounted for as if the operations were those of a public enterprise of 
the city or county. 

(2) The budget of the authority (or commission) shall be prepared and 
submitted in the same manner and according to the same procedures 
as are the budgets of other departments and agencies of the city or 
county; and the budget ordinance of the city or county shall provide for 
the operations of the authority (or commission). 

(3) The budget officer and finance officer of the city or county shall 
administer and control that portion of the city or county budget 
ordinance relating to the operations of the authority (or commission). 
(L971 .¢c). (804 6.3¢18,1973, cha7Ais,29)) 


§ 157-5. Appointment, qualifications and tenure of com- 
missioners. 


(a) An authority shall consist of not less than five nor more than eleven 
commissioners appointed by the mayor and the mayor shall designate the first 
chair. No commissioner may be a city official. At least one of the commissioners 
appointed shall be a person who is directly assisted by the public housing 
authority. However, there shall be no requirement to appoint such a person if 
the authority: (i) operates less than 300 public housing units, (ii) provides 
reasonable notice to the resident advisory board of the opportunity for at least 
one person who is directly assisted by the authority to serve as a commissioner, 
and (iii) within a reasonable time after receipt of the notice by the resident 
advisory board, has not been notified of the intention of any such person to 
serve. The mayor shall appoint the person directly assisted by the authority 
unless the authority’s rules require that the person be elected by other persons 
who are directly assisted by the authority. If the commissioner directly assisted 
by the public housing authority ceases to receive such assistance, the commis- 
sioner’s office shall be abolished and another person who is directly assisted by 
the public housing authority shall be appointed by the mayor. 

(b) No commissioner who is also a person directly assisted by the public 
housing authority shall be qualified to vote on matters affecting his or her 
official conduct or matters affecting his or her own individual tenancy, as 
distinguished from matters affecting tenants in general. No more than one 
third of the members of any housing authority commission shall be tenants of 
the authority or recipients of housing assistance through any program oper- 
ated by the authority. 

(c) The council may at any time by resolution or ordinance increase or 
decrease the membership of an authority, within the limitations herein 
prescribed. 

(d) The mayor shall designate overlapping terms of not less than one nor 
more than five years for the commissioners first appointed. Thereafter, the 
term of office shall be five years. A commissioner shall hold office until his or 
her successor has been appointed and has qualified. Vacancies shall be filled 
for the unexpired term. A majority of the commissioners shall constitute a 
quorum. The mayor shall file with the city clerk a certificate of the appoint- 
ment or reappointment of any commissioner and such certificate shall be 
conclusive evidence of the due and proper appointment of such commissioner. 
A commissioner shall receive no compensation for his or her services but he or 
she shall be entitled to the necessary expenses including traveling expenses 
incurred in the discharge of his or her duties. 

(e) When the office of the first chair of the authority becomes vacant, the 
authority shall select a chair from among its members. An authority shall 
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select from among its members a vice-chair, and it may employ a secretary 
(who shall be executive director), technical experts and such other officers, 
agents, and employees, permanent and temporary, as it may require, and shall 
determine their qualifications, duties, and compensation. An authority may 
call upon the corporation counsel or chief law officer of the city for such legal 
services as it may require or it may employ its own counsel and legal staff. An 
authority may delegate to one or more of its agents or employees such powers 
or duties as it may deem proper. (1935, c. 456, s. 5; 1971, c. 362, ss. 2-5; 1981, 
c. 864; 1999-146, s. 1.) 


Local Modification. — City of Charlotte: | Greensboro: 1971, c. 573; city of Washington: 
1989 (Reg. Sess., 1990), c. 835 (Applicable to 1993 (Reg. Sess., 1994), c. 693, s. 1; city of 
terms of office commencing on or after July 3, Wilson: 1953, c. 664. 

1990); city of Durham: 1971, c. 575; city of 


§ 157-6. Duty of authority. 


The authority shall be under a statutory duty to comply or to cause 
compliance strictly with all provisions of this Article and the laws of the State 
and in addition thereto, with each and every term, provision and covenant in 
any contract of the authority on its part to be kept or performed. (1935, c. 456, 
s. 6; 1997-455, s. 1.) 


Local Modification. — City of Washington: Housing Authority: 1995 (Reg. Sess., 1996), c. 
1995 (Reg. Sess., 1996), c.615,s.1; Washington 615, s. 1. 


§ 157-7. Interested commissioners or employees. 


No commissioner or employee of an authority shall acquire any interest 
direct or indirect in any housing project or in any property included or planned 
to be included in any project, nor shall he have any interest direct or indirect 
in any contract or proposed contract for materials or services to be furnished or 
used in connection with any housing project. If any commissioner or employee 
of an authority owns or controls an interest direct or indirect in any property 
included or planned to be included in any housing project, he shall immediately 
disclose the same in writing to the authority and such disclosure shall be 
entered upon the minutes of the authority. Failure to so disclose such interest 
shall constitute misconduct in office. (1935, c. 456, s. 7.) 


§ 157-8. Removal of commissioners. 


The mayor may remove a commissioner for inefficiency or neglect of duty or 
misconduct in office, but only after the commissioner shall have been given a 
copy of the charges against him (which may be made by the mayor) at least 10 
days prior to the hearing thereon and had an opportunity to be heard in person 
or by counsel. 

Any obligee of the authority may file with the mayor written charges that the 
authority is violating willfully any law of the State or any term, provision or 
covenant in any contract to which the authority is a party. The mayor shall give 
each of the commissioners a copy of such charges at least 10 days prior to the 
hearing thereon and an opportunity to be heard in person or by counsel and 
shall within 15 days after receipt of such charges remove any commissioners of 
the authority who shall have been found to have acquiesced in any such willful 
violation. 

A commissioner shall be deemed to have acquiesced in a willful violation by 
the authority of a law of this State or of any term, provision or covenant 


1161 


§157-9 CH. 157. HOUSING AUTHORITIES | §157-9 


contained in a contract to which the authority is a party, if, before a hearing is 
held on the charges against him, he shall not have filed a written statement 
with the authority of his objections to, or lack of participation in, such 
violation. 

In the event of the removal of any commissioner, the mayor shall file in the 
office of the city clerk a record of the proceedings together with the charges 
made against the commissioners and the findings thereon. (1935, c. 456, s. 8.) 


Local Modification. — City of Durham: 
LPT Coto 


§ 157-9. Powers of authority. 


(a) An authority shall constitute a public body and a body corporate and 
politic, exercising public powers, and having all the powers necessary or 
convenient to carry out and effectuate the purposes and provisions of this 
Article, including the following powers in addition to others herein granted: 

To investigate into living, dwelling and housing conditions and into the 
means and methods of improving such conditions; to determine where unsafe, 
or insanitary dwelling or housing conditions exist; to study and make recom- 
mendations concerning the plan of any city or municipality located within its 
boundaries in relation to the problem of clearing, replanning and reconstruc- 
tion of areas in which unsafe or insanitary dwelling or housing conditions 
exist, and the providing of dwelling accommodations for persons of low income, 
and to cooperate with any city municipal or regional planning agency; to 
prepare, carry out and operate housing projects; to approve, assist, and 
cooperate with, as its instrumentality, a nonprofit corporation in providing 
financing by the issuance by such nonprofit corporation’s obligations (which 
obligations shall not be or be deemed to be indebtedness of a housing authority) 
for one or more housing projects, pursuant to the United States Housing Act of 
1937, as amended, and applicable regulations thereunder, specifically includ- 
ing, but not limited to, programs to make construction and other loans to 
developers or owners of residential housing, and to acquire, operate or manage 
such a housing project, and to administer federal housing assistance subsidy 
payments for such projects; to provide for the construction, reconstruction, 
improvement, alteration or repair of any housing project or any part thereof; to 
take over by purchase, lease or otherwise any housing project located within its 
boundaries undertaken by any government, or by any city or municipality 
located in whole or in part within its boundaries; to manage as agent of any city 
or municipality located in whole or in part within its boundaries any housing 
project constructed or owned by such city; to act as agent for the federal 
government in connection with the acquisition, construction, operation and/or 
management of a housing project or any part thereof; to arrange with any city 
or municipality located in whole or in part within its boundaries or with a 
government for the furnishing, planning, replanning, installing, opening or 
closing of streets, roads, roadways, alleys, sidewalks or other places or 
facilities or for the acquisition by such city, municipality, or government of 
property, options or property rights or for the furnishing of property or services 
in connection with a project; to arrange with the State, its subdivisions and 
agencies, and any county, city or municipality of the State, to the extent that 
it is within the scope of each of their respective functions, (i) to cause the 
services customarily provided by each of them to be rendered for the benefit of 
such housing authority and/or the occupants of any housing projects and (ii) to 
provide and maintain parks and sewage, water and other facilities adjacent to 
or in connection with housing projects and (iii) to change the city or munici- 
pality map, to plan, replan, zone or rezone any part of the city or municipality; 
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to lease or rent any of the dwelling or other accommodations or any of the 
lands, buildings, structures or facilities embraced in any housing project and to 
establish and revise the rents or charges therefor; to enter upon any building 
or property in order to conduct investigations or to make surveys or soundings; 
to purchase, lease, obtain options upon, acquire by gift, grant, bequest, devise, 
or otherwise any property real or personal or any interest therein from any 
person, firm, corporation, city, municipality, or government; to acquire by 
eminent domain any real property, including improvements and fixtures 
thereon; to sell, exchange, transfer, assign, or pledge any property real or 
personal or any interest therein to any person, firm, corporation, municipality, 
city, or government; to own, hold, clear and improve property; to insure or 
provide for the insurance of the property or operations of the authority against 
such risks as the authority may deem advisable; to procure insurance or 
guarantees from a federal government of the payment of any debts or parts 
thereof secured by mortgages made or held by the authority on any property 
included in any housing project; to borrow money upon its bonds, notes, 
debentures or other evidences of indebtedness and to secure the same by 
pledges of its revenues, and by mortgages upon property held or to be held by 
it, or in any other manner; in connection with any loan, to agree to limitations 
upon its right to dispose of any housing project or part thereof or to undertake 
additional housing projects; in connection with any loan by a government, to 
agree to limitations upon the exercise of any powers conferred upon the 
authority by this Article; to invest any funds held in reserves or sinking funds, 
or any funds not required for immediate disbursement, in property or securi- 
ties in which savings banks may legally invest funds subject to their control; to 
sue and be sued; to have a seal and to alter the same at pleasure; to have 
perpetual succession; to make and execute contracts and other instruments 
necessary or convenient to the exercise of the powers of the authority; to make 
and from time to time amend and repeal bylaws, rules and regulations not 
inconsistent with this Article, to carry into effect the powers and purposes of 
the authority; to conduct examinations and investigations and to hear testi- 
mony and take proof under oath at public or private hearings on any matter 
material for its information; to issue subpoenas requiring the attendance of 
witnesses or the production of books and papers and to issue commissions for 
the examination of witnesses who are out of the State or unable to attend 
before the authority, or excused from attendance; and to make available to 
such agencies, boards or commissions as are charged with the duty of abating 
or requiring the correction of nuisances or like conditions, or of demolishing 
unsafe or insanitary structures within its territorial limits, its findings and 
recommendations with regard to any building or property where conditions 
exist which are dangerous to the public health, morals, safety or welfare. Any 
of the investigations or examinations provided for in this Article may be 
conducted by the authority or by a committee appointed by it, consisting of one 
or more commissioners, or by counsel, or by an officer or employee specially 
authorized by the authority to conduct it. Any commissioner, counsel for the 
authority, or any person designated by it to conduct an investigation or 
examination shall have power to administer oaths, take affidavits and issue 
subpoenas or commissions. An authority may exercise any or all of the powers 
herein conferred upon it, either generally or with respect to any specific 
housing project or projects, through or by an agent or agents which it may 
designate, including any corporation or corporations which are or shall be 
formed under the laws of this State, and for such purposes an authority may 
cause one or more corporations to be formed under the laws of this State or 
may acquire the capital stock of any corporation or corporations. Any corporate 
agent, (i) all of the stock of which shall be owned by the authority or its 
nominee or nominees or (ii) the board of directors of which shall be elected or 
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appointed by the authority or is composed of the commissioners of the 
authority or (iii) which is otherwise subject to the control of the authority or the 
governmental entity which created the authority, may to the extent permitted 
by law exercise any of the powers conferred upon the authority herein. In 
addition to all of the other powers herein conferred upon it, an authority may 
do all things necessary and convenient to carry out the powers expressly given 
in this Article. No provisions with respect to the acquisition, operation or 
disposition of property by other public bodies shall be applicable to an 
authority unless the legislature shall specifically so state. 

(b) Notwithstanding anything to the contrary contained in this Article or in 
any other provision of law an authority may include in any contract let in 
connection with a project, stipulations requiring that the contractor and any 
subcontractors comply with requirements as to minimum wages and maxi- 
mum hours of labor, and comply with any conditions which the federal 
government may have attached to its financial aid of the project. 

(c) To the extent not inconsistent with the Constitution or statutes of this 
State or the United States, an authority may adopt and enforce rules 
governing the lawful entry of guests and visitors to its properties, including the 
visitors and guests of its tenants. Prior to adopting such rules, an authority 
shall make reasonable efforts to consult with or obtain comments from its 
tenants or their representatives. Persons who enter or remain on the property 
of an authority in violation of such rules shall be subject to prosecution as 
applicable under G.S. 14-159.12 or G.S. 14-159.13. (1935, c. 456, s. 9; 1939, c. 
150; 1977, ¢..784,'s: 1: 1979,-c2690; s1s-c. 805; 1995, 6. 520).6¢25) 


CASE NOTES 


Authorities created pursuant to §§ 157- 
2, 157-4, 157-33, and 157-35 are public bod- 
ies exercising public powers. Hence, they are 
sometimes called municipal corporations. 
Powell v. Eastern Carolina Regional Hous. 
Auth., 251 N.C. 812, 112 S.E.2d 386 (1960). 

No Delegation of Legislative Functions. 
— The fact that an administrative board or 


municipal corporation is authorized to investi- 
gate and determine the existence or nonexist- 
ence of facts upon which depend the application 
of the law it is charged with administering is 
not a delegation of legislative functions. Cox v. 
Kinston, 217 N.C. 391, 8 S.K.2d 252 (1940). 

Applied in Housing Auth. v. Montgomery, 55 
N.C. App. 422, 286 S.E.2d 114 (1982). 


§ 157-9.1. Moderate income. 


(a) Whenever the words “low income” appear in this Chapter, they shall be 
construed to mean “low and moderate income.” 

(b) This section applies only to the housing authority of the largest city in a 
county which has two or more cities with a population of 60,000 or over, 
according to the most recent decennial federal census. 

(c) This section shall apply only to existing, non-federally subsidized struc- 
tures. 

(d) Notwithstanding the provisions of subsections (b) and (c), subsection (a) 
of this section applies to all counties with an area of 250 square miles or less, 
and a population of more then 100,000 according to the most recent decennial 
federal census, and applies to all cities within such counties. (1983, c. 769, s. 1; 
1985 (Reg. Sess., 1986), c. 1004, s. 1.) 


§ 157-9.2. Additional powers. 


(a) The findings and purposes set forth in the first three paragraphs of G.S. 
122A-2 and in G.S. 122A-5.4(a) are hereby restated and incorporated herein by 
reference, except that for purposes of incorporating such findings and purposes 
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herein, the phrases “North Carolina Housing Finance Agency” and “Agency” 
shall read “authority” and the word “Chapter” shall read “Section”. 

(b) Words and phrases used in this section and not otherwise defined in this 
Chapter shall be defined as provided in Chapter 122A of the General Statutes, 
except that for purposes of incorporating such definitions into this section, the 
phrases “North Carolina Housing Finance Agency” and “Agency” shall read 
“authority” and the “Chapter” shall read “Section”. 

(c) An authority shall have all of the powers necessary or convenient to 
carry out and effectuate the purposes and provisions of this section, including, 
without limiting the generality of the foregoing, the power: 

(1) To make or participate in the making of mortgage loans to sponsors of 
residential housing; provided, however, that such loans shall be made 
only upon the determination by the authority that mortgage loans are 
not otherwise available wholly or in part from public or private 
lenders upon equivalent terms and conditions; 

(2) To make or participate in the making of mortgage loans to persons and 
families of lower income and persons and families of moderate income 
for residential housing; provided, however, that such loans shall be 
made only upon the determination by the authority that mortgage 
loans are not otherwise available wholly or in part from public or 
private lenders upon equivalent terms and conditions; 

(3) To make loans to mortgage lenders on terms and conditions requiring 
the proceeds thereof to be used by such mortgage lenders to originate 
new mortgage loans to (i) sponsors of residential housing for persons 
and families of lower income and persons and families of moderate 
income and (11) persons and families of lower income and persons and 
families of moderate income for residential housing. The loans to 
mortgage lenders and the loans to be made by such mortgage lenders 
shall be made on such applicable terms and conditions as are set forth 
in rules and regulations of the authority or otherwise established by 
the authority; provided, however, that loans shall be made by such 
mortgage lenders only upon the determination by the authority that 
such financing is not otherwise available, wholly or in part, from 
public or private lenders upon equivalent terms and conditions; 

(4) To collect and pay reasonable fees and charges in connection with 
making, purchasing and servicing of its loans, notes, bonds, commit- 
ments and other evidences of indebtedness; and 

(5) To borrow money to carry out and effectuate its corporate purposes 
and to issue its obligations as evidence of any such borrowing. 

(d) Notwithstanding the provisions of G.S. 157-17.1, the approval of the 
Local Government Commission shall not be necessary for the issuance of bonds 
or the incurrence of indebtedness pursuant to this section, and the provisions 
of the Local Government Finance Act shall not be applicable with respect to 
bonds issued or indebtedness incurred pursuant to this section. Provided 
further that notwithstanding any other provision of State law or local 
ordinance, the approval of the governing body of the county or city in which the 
housing authority is located shall be necessary for the issuance of bonds or the 
incurrence of indebtedness pursuant to this section. 

(e) This section applies only to housing authorities in any county with an 
area of 250 square miles or less and a population of more than 100,000 
according to the most recent decennial federal census, and applies to all 
housing authorities of all cities within such counties. 

(f) Not later than 30 days prior to making its determination, pursuant to 
subsections (c)(1), (2) or (3) of this section, that mortgage loans are not 
otherwise available wholly or in part from public or private lenders upon 
equivalent terms and conditions, an authority shall give written notice of a 
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proposed financing, including the proposed~terms and conditions of the 
mortgage loans to be made, to the North Carolina Housing Finance Agency. 
Within 20 days following receipt of such notice, the North Carolina Housing 
Finance Agency shall respond, in writing, to the authority, and provide the 
authority with any terms and conditions of mortgage loans which the Agency 
can make available and which the Agency believes are reasonably relevant to 
said determination. (1987, c. 423, s. 1.) 


§ 157-9.3. Mixed income projects owned or operated by 
authorities. 


If an authority is the owner or operator of a housing project that includes 
units for persons of other than low or moderate income, the operating expenses 
of that project (or of all such projects, together, owned or operated by the 
authority) shall be met entirely from rents from the project (or projects) 
together with any rent subsidies provided to low income tenants in the project 
(or projects). No rent subsidy may be provided to any tenant who is not a 
person of low income, and no rent subsidy may be paid from bond proceeds. 
(1987, c. 464, s. 4.) 


§ 157-9.4. Multi-family rental housing projects. 


(a) If an authority owns, operates, or provides financial assistance to a 
multi-family rental housing project, at least twenty percent (20%) of the units 
in the project shall be set aside for the exclusive use of persons of low income. 
An authority may group projects being developed concurrently in order to meet 
the requirement of this subsection. 

(b) If an authority provides financial assistance to a multi-family rental 
housing project, the authority shall establish, as a condition of the assistance, 
requirements and procedures that insure that all units initially set aside for 
the exclusive use of persons of low income continue to be so used for at least 15 
years after the initial date on which at least fifty percent (50%) of the units in 
the project are occupied. (1987, c. 464, s. 4.1.) 


§ 157-10. Cooperation of authorities. 


Any two or more authorities may join or cooperate with one another in the 
exercise, either jointly or otherwise, of any or all of their powers for the purpose 
of financing (including the issuance of bonds, notes or other obligations and 
giving security therefor), planning, undertaking, owning, constructing, oper- 
ating or contracting with respect to a housing project or projects located within 
the boundaries of any one or more of said authorities. For such purpose an 
authority may by resolution prescribe and authorize any other housing 
authority or authorities, so joining or cooperating with it, to act on behalf with 
respect to any or all of such powers. Any authorities joining or cooperating with 
one another may by resolutions appoint from among the commissioners of such 
authorities an executive committee with full power to act on behalf of such 
authorities with respect to any or all of their powers, as prescribed by 
resolutions of such authorities. (1935, c. 456, s. 10; 1943, c. 636, s. 2.) 


Editor’s Note. — Session Laws 1943, c.636, powers conferred by any other law. Nothing 
which amended this section as well as §§ 157- contained in this act shall affect the term of 
3, 157-4, 157-33, 157-35, 157-36 and 157-37, — office of any commissioner of a housing author- 
and added §§ 157-39.2 through 157-39.8, pro- ity heretofore appointed under the housing 
vided in s. 9: “The powers conferred by this act authorities law. The enactment of this act shall 
shall be in addition and supplemental to the not be construed to render invalid any action or 
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proceeding had or taken for the creation or 
establishment of a housing authority pursuant 


to laws in existence prior to the enactment of 
this act.” 


§ 157-11. Eminent domain. 


The authority shall have the right to acquire by eminent domain any real 
property, including fixtures and improvements, which it may deem necessary 
to carry out the purposes of this Article after the adoption by it of a resolution 
declaring that the acquisition of the property described therein is in the public 
interest and necessary for public use. The authority may exercise the power of 
eminent domain pursuant to the provisions of Chapter 40A. 

Property already devoted to a public use may be acquired, provided, that no 
property belonging to any city or municipality or to any government may be 
acquired without its consent and that no property belonging to a public utility 
corporation may be acquired without the approval of the commission or other 
officer or tribunal, if any there be, having regulatory power over such 


corporation. (1935, c. 456, s. 11; 1981, c. 919, s. 25.) 


Cross References. — As to exercise of emi- 
nent domain for housing projects generally, see 
§ 157-48, et seq. 

Legal Periodicals. — For article urging 


revision and recodification of North Carolina’s 
eminent domain laws, see 45 N.C.L. Rev. 587 
(1967). 


CASE NOTES 


A housing authority has wide discretion 
in the selection and location of a site for a 
housing project. It is not required to select a 
site in a slum area as the site for a low-rent 
housing project; and the fact that a few isolated 
properties in an area to be taken and disman- 
tled are above the average standard of slum 
properties, or that some few desirable homes 
would be taken, does not affect the public 


character of the condemnation proceeding. 
Martin v. North Carolina Hous. Corp., 277 N.C. 
29, 175 S.E.2d 665 (1970). 

As to adoption of proper resolution as 
prerequisite to exercise of eminent do- 
main, see In re Housing Auth., 233 N.C. 649, 
65 S.E.2d 761 (1951). 

Applied in Housing Auth. v. Montgomery, 55 
N.C. App. 422, 286 S.E.2d 114 (1982). 


§ 157-12. Acquisition of land for government. 


The authority may acquire by purchase or by the exercise of its power of 
eminent domain, as aforesaid, any property real or personal for any housing 
project being constructed or operated by a government. The authority upon 
such terms and conditions, with or without consideration, as it shall deter- 
mine, may convey title or deliver possession of such property so acquired or 
purchased to such government for use in connection with such housing project. 
(1935, c. 456, s. 12.) 


§ 157-13. Zoning and building laws. 


All housing projects of an authority shall be subject to the planning, zoning, 
sanitary and building laws, ordinances and regulations applicable to the 
locality in which the housing project is situated. (1935, c. 456, s. 13.) 


Legal Periodicals. — For article, “Zoning 
for Direct Social Control,” see 1982 Duke L.J. 
761. 
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CASE NOTES 


A town council may not violate at will 
the regulations it has established for its 
own procedure; it must comply with the pro- 
visions of the applicable ordinance. This re- 


discrimination against the property owner. 
Piney Mt. Neighborhood Ass’n v. Town of 
Chapel Hill, 63 N.C. App. 244, 304 S.E.2d 251 
(1983). 


quirement is necessary in order to accord due 
process and equal protection to applicants and 
to refute charges that any denial is an arbitrary 


Applied in Philbrook v. Chapel Hill Hous. 
Auth., 269 N.C. 598, 153 S.E.2d 153 (1967). 


§ 157-14. Types of bonds authority may issue. 


An authority shall have power to issue bonds from time to time in its 
discretion for any of its corporate purposes. An authority shall also have power 
to issue or exchange refunding bonds for the purpose of paying, retiring, 
extending or renewing bonds previously issued by it. An authority may issue 
such types of bonds as it may determine, including (without limiting the 
generality of the foregoing) bonds on which the principal and interest are 
payable from income and revenues of the authority and from grants or 
contributions from the federal government or other source. Such income and 
revenues securing the bonds may be: 

(1) Exclusively the income and revenues of the housing project financed in 
whole or in part with the proceeds of such bonds; 

(2) Exclusively the income and revenues of certain designated housing 
projects, whether or not they are financed in whole or in part with the 
proceeds of such bonds; or 

(3) The income and revenues of the authority generally. 

Any such bonds may be additionally secured by a pledge of any income or 
revenues of the authority, or a mortgage of any housing project, projects or 
other property of the authority. 

Neither the commissioners of an authority nor any person executing the 
bonds shall be liable personally on the bonds by reason of the issuance thereof. 
The bonds and other obligations of an authority (and such bonds and 
obligations shall so state in their face) shall not be a debt of any city or 
municipality and neither the State nor any such city or municipality shall be 
liable thereon, nor in any event shall such bonds or obligations be payable out 
of any funds or properties other than those of said authority. The bonds shall 
not constitute an indebtedness within the meaning of any constitutional or 
statutory debt limitation of the laws of the State. Bonds may be issued under 
this Article notwithstanding any debt or other limitation prescribed in any 
statute. 

This Article without reference to other statutes of the State shall constitute 
full and complete authority for the authorization, issuance, delivery and sale of 
bonds hereunder and such authorization, issuance, delivery and sale shall not 
be subject to any conditions, restrictions or limitations imposed by any other 
law whether general, special or local. (1935, c. 456, s. 14; 1939, c. 150, s. 2.) 


Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


CASE NOTES 


A city or town is not liable on the bonds 
of a housing authority within its territory, 
as it is expressly provided that neither the 
State nor the city or town shall be liable, and 
the authority is not an agency of the city or 


town so as to contravene this express statutory 
provision. Wells v. Housing Auth., 213 N.C. 744, 
197 S.E. 693 (1938). 

Quoted in Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175 S.E.2d 665 (1970). 
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§ 157-15. Form and sale of bonds. 


The bonds of the authority shall be authorized by its resolution and shall be 
issued in one or more series and shall bear such date or dates, mature at such 
time or times, not exceeding 60 years from their respective dates, bear interest 
at such rate or rates, be in such denominations (which may be made 
interchangeable), be in such form, either coupon or registered, carry such 
registration privileges, be executed in such manner, be payable in such 
medium of payment, at such place or places, and be subject to such terms of 
redemption (with or without premium) as such resolution or its trust indenture 
or mortgage may provide. 

The bonds may be sold at public or private sale; provided, however, that no 
public sale shall be held unless notice thereof is published once at least 10 days 
prior to such sale in a newspaper having a general circulation in the city in 
which the authority is located and in a financial newspaper published in the 
City of New York, New York, or in the City of Chicago, Illinois. The bonds may 
be sold at such price or prices as the authority shall determine. 

Pending the authorization, preparation, execution or delivery of definitive 
bonds, the authority may issue interim certificates, or other temporary 
obligations, to the purchaser of such bonds. Such interim certificates, or other 
temporary obligations, shall be in such form, contain such terms, conditions 
and provisions, bear such date or dates, and evidence such agreements relating 
to their discharge or payment or the delivery of definitive bonds as the 
authority may by resolution, trust indenture or mortgage determine. 

In case any of the officers whose signatures appear on any bonds or coupons 
shall cease to be such officers before the delivery of such bonds, such signatures 
shall, nevertheless, be valid and sufficient for all purposes, the same as if they 
had remained in office until such delivery. 

The authority shall have power out of any funds available therefor to 
purchase any bonds issued by it at a price not more than the principal amount 
thereof and the accrued interest; provided, however, that bonds payable 
exclusively from the revenues of a designated project or projects shall be 
purchased out of any such revenues available therefor. All funds so purchased 
shall be cancelled. This paragraph shall not apply to the redemption of bonds. 

Any provision of any law to the contrary notwithstanding, any bonds, 
interim certificates, or other obligations issued pursuant to this Article shall be 
fully negotiable. (1935, c. 456, s. 15; 1971, c. 87, s. 1; 1977, c. 784, s. 2.) 


§ 157-16. Provisions of bonds, trust indentures, and mort- 
gages. 


In connection with the issuance of bonds and/or the incurring of any 
obligation under a lease and in order to secure the payment of such bonds 
and/or obligations, the authority shall have power: 

(1) To pledge by resolution, trust indenture, mortgage, or other contract, 

| all or any part of its rents, fees, or revenues. 

(2) To covenant against mortgaging all or any part of its property, real or 
personal, then owned or thereafter acquired, or against permitting or 
suffering any lien thereon. 

(3) To covenant with respect to limitations on its right to sell, lease or 
otherwise dispose of any housing project or any part thereof, or with 
respect to limitations on its right to undertake additional housing 
projects. 

(4) To covenant against pledging all or any part of its rents, fees and 
revenues to which its right then exists or the right to which may 
thereafter come into existence or against permitting or suffering any 
lien thereon. 
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(5) To provide for the release of property, rents, fees and revenues from 
any pledge or mortgage, and to reserve rights and powers in, or the 
right to dispose of, property which is subject to a pledge or mortgage. 

(6) To covenant as to the bonds to be issued pursuant to any resolution, 
trust indenture, mortgage or other instrument and as to the issuance 
of such bonds in escrow or otherwise, and as to the use and disposition 
of the proceeds thereof. 

(7) To covenant as to what other, or additional debt, may be incurred by it. 

(8) To provide for the terms, form, registration, exchange, execution and 
authentication of bonds. 

(9) To provide for the replacement of lost, destroyed or mutilated bonds. 

(10) To covenant that the authority warrants the title to the premises. 

(11) To covenant as to the rents and fees to be charged, the amount 
(calculated as may be determined) to be raised each year or other 
period of time by rents, fees, and other revenues and as to the use and 
disposition to be made thereof. 

(12) To covenant as to the use of any or all of its property, real or personal. 

(13) To create or to authorize the creation of special funds in which there 
shall be segregated 
a. The proceeds of any loan and/or grant; 

b. All of the rents, fees and revenues of any housing project or projects 
or parts thereof; 

c. Any moneys held for the payment of the costs of operation and 
maintenance of any such housing projects or as a reserve for the 
meeting of contingencies in the operation and maintenance 
thereof; 

d. Any moneys held for the payment of the principal and interest on 
its bonds or the sums due under its leases and/or as a reserve for 
such payments; and 

e. Any moneys held for any other reserves or contingencies; and to 
Na as to the use and disposal of the moneys held in such 
funds. 

(14) To redeem the bonds, and to covenant for their redemption and to 
provide the terms and conditions thereof. 

(15) To covenant against extending the time for the payment of its bonds 
or interest thereon, directly or indirectly, by any means or in any 
manner. 

(16) To prescribe the procedure, if any, by which the terms of any contract 
with bondholders may be amended or abrogated, the amount of bonds 
the holders of which must consent thereto and the manner in which 
such consent may be given. 

(17) To covenant as to the maintenance of its property, the replacement 
thereof, the insurance to be carried thereon and the use and disposi- 
tion of insurance moneys. 

(18) To vest in an obligee of the authority the right, in the event of the 
failure of the authority to observe or perform any covenant on its part 
to be kept or performed, to cure any such default and to advance any 
moneys necessary for such purpose, and the moneys so advanced may 
be made an additional obligation of the authority with such interest, 
security and priority as may be provided in any trust indenture, 
mortgage, lease or contract of the authority with reference thereto. 

(19) To covenant and prescribe as to the events of default and terms and 
conditions upon which any or all of its bonds shall become or may be 
declared due before maturity and as to the terms and conditions upon 
which such declaration and its consequences may be waived. 

(20) 'To covenant as to the right, liabilities, powers and duties arising upon 
the breach by it of any covenant, condition, or obligation. 
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(21) To covenant to surrender possession of all or any part of any housing 
project or projects upon the happening of an event of default (as 
defined in the contract) and to vest in an obligee the right without 
judicial proceedings to take possession and to use, operate, manage 
and control such housing projects or any part thereof, and to collect 
and receive all rents, fees and revenues arising therefrom in the same 
manner as the authority itself might do and to dispose of the moneys 
gy orued in accordance with the agreement of the authority with such 
obligee. 

(22) To vest in a trustee or trustees the right to enforce any covenant 
made to secure, to pay, or in relation to the bonds, to provide for the 
powers and duties of such trustee or trustees, to limit liabilities 
thereof and to provide the terms and conditions upon which the 
trustee or trustees or the holders of bonds or any proportion of them 
may enforce any such covenant. 

(23) To make covenants other than in addition to the covenants herein 
expressly authorized, of like or different character. 

(24) To execute all instruments necessary or convenient in the exercise of 
the powers herein granted or in the performance of its covenants or 
duties, which may contain such covenants and provisions, in addition 
to those above specified as the government or any purchaser of the 
bonds of the authority may reasonably require. 

(25) To make such covenants and to do any and all such acts and things as 
may be necessary or convenient or desirable in order to secure its 
bonds, or in the absolute discretion of the authority tend to make the 
bonds more marketable; notwithstanding that such covenants, acts or 
things may not be enumerated herein; it being the intention hereof to 
give the authority power to do all things in the issuance of bonds, in 
the provisions for their security that are not inconsistent with the 
Constitution of the State and no consent or approval of any judge or 
court shall be required thereof. (1935, c. 456, s. 16; 1979, c. 690, ss. 2, 
3.) 


§ 157-17. Power to mortgage when project financed with 
governmental aid. 


In connection with the interim or permanent financing of any project to be 
permanently financed in whole or in part by a government, or the permanent 
financing of which is to be secured by a pledge of a government commitment for 
rental assistance payments, the authority shall also have the power, subject to 
the consent or approval of any government providing such financing or making 
such commitment for rental assistance payments, to mortgage all or any part 
of its property, real or personal, then owned or thereafter acquired, and 
thereby: 

(1) To vest in a government the right, upon the happening of an event of 
default (as defined in such mortgage), to foreclose such mortgage 
through judicial proceedings or through the exercise of a power of sale 
without judicial proceedings, so long as a government shall be the 
holder of any of the bonds secured by such mortgage. 

(2) To vest in a trustee or trustees the right, upon the happening of an 
event of default (as defined in such mortgage), to foreclose such 
mortgage through judicial proceedings or through the exercise of a 
power of sale without judicial proceedings. 

(3) To vest in other obligees the right to foreclose such mortgage by 
judicial proceedings. 

(4) To vest in an obligee, including a government, the right in foreclosing 
any mortgage as aforesaid, to foreclose such mortgage as to all or such 
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part or parts of the property covered thereby as such obligee (in its 
absolute discretion) shall elect; the institution, prosecution and con- 
clusion of any such foreclosure proceedings and/or the sale of any such 
parts of the mortgaged property shall not affect in any manner or to 
any extent the lien of the mortgage on the parts of the mortgaged 
property not included in such proceedings or not sold as aforesaid. 
(1935, ¢°456,-s° 17: 1977, ‘c.:784,; 8.'3:) 


§ 157-17.1. Approval of mortgages by Local Government 
Commission; considerations; rules and regula- 
tions. 


(a) With the exception of mortgages under G.S. 157-17, no housing authority 
may execute any mortgage authorized by this Chapter without the approval of 
the Local Government Commission. 

(b) The Local Government Commission shall consider, in any application by 
a housing authority for approval of a mortgage, the following issues: 

(1) The value of the property, and any other secured indebtedness upon 
the property; 

(2) The ability of the authority to repay the indebtedness secured by the 
mortgage; 

(3) Any other issues it deems necessary to insure the financial soundness 
of the housing authority. 

(c) The Local Government Commission shall adopt rules and regulations to 
implement this section. (1979, c. 690, s. 5.) 


§ 157-18. Remedies of an obligee of authority. 


An obligee of the authority shall have the right in addition to all other rights 
which may be conferred on such obligee subject only to any contractual 
restrictions binding upon such obligee: 

(1) By mandamus, suit, action or proceeding in law or equity (all of which 
may be joined in one action) to compel the authority, and the 
commissioners, officers, agents or employees thereof to perform each 
and every term, provision and covenant contained in any contract of 
the authority, and to require the carrying out of any or all covenants 
and agreements of the authority and the fulfillment of all duties 
imposed upon the authority by this Article. 

(2) By suit, action or proceeding in equity to enjoin any acts or things 
which may be unlawful, or the violation of any of the rights of such 
obligee of the authority. 

(3) By suit, action or proceeding in any court of competent jurisdiction to 
cause possession of any housing project or any part thereof to be 
surrendered to any obligee having the right to such possession 
pursuant to any contract of the authority. (1935, c. 456, s. 18.) 


§ 157-19. Additional remedies conferrable by mortgage or 
trust indenture. 


Any authority shall have power by its trust indenture, mortgage, lease or 
other contract to confer upon any obligee holding or representing a specified 
amount in bonds, lease or other obligations the right upon the happening of an 
“event of default” as defined in such instrument: 

(1) By suit, action or proceeding in any court of competent jurisdiction to 
obtain the appointment of a receiver of any housing project of the 
authority or any part or parts thereof. If such receiver be appointed, 
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he may enter and take possession of such housing project or any part 
or parts thereof and operate and maintain same, and collect and 
receive all fees, rents, revenues, or other charges thereafter arising 
therefrom in the same manner as the authority itself might do and 
shall keep such moneys in a separate account or accounts and apply 
the same in accordance with the obligations of the authority as the 
court shall direct. 

(2) By suit, action or proceeding in any court of competent jurisdiction to 
require the authority and the commissioners thereof to account as if it 
and they were the trustees of an express trust. (1935, c. 456, s. 19.) 


§ 157-20. Remedies cumulative. 


All the rights and remedies hereinabove conferred shall be cumulative and 
in addition to all other rights and remedies that may be conferred upon such 
obligee of om authority by law or by any contract with the authority. (1935, c. 
456, s. 20. 


§ 157-21. Limitations on remedies of obligee. 


All property of the authority shall be exempt from levy and sale by virtue of 
an execution, and no execution shall issue against the same. No judgment 
against the authority shall be a charge or lien against its property, real or 
personal. The provisions of this section shall not apply to or limit the right of 
obligees of any mortgage of the authority provided for in G.S. 157-17, after 
foreclosure sale thereunder, to obtain a judgment or decree for any deficiency 
due on the indebtedness secured thereby and to issue execution on the credit 
of the authority. Such deficiency judgment or decree shall be a lien and charge 
upon the property of the authority, which may be levied on and sold by virtue 
of an execution or other judicial process for the purpose of satisfying such 
deficiency judgment or decree. (1935, c. 456, s. 21; 1979, c. 690, s. 4.) 


§ 157-22. Title obtained at foreclosure sale subject to 
agreement with government. 


Notwithstanding anything in this Article to the contrary, any purchaser or 
purchasers at a sale of real or personal property of the authority whether 
pursuant to any foreclosure of a mortgage, pursuant to judicial process or 
otherwise, shall obtain title subject to any contract between the authority and 
a government relating to the supervision by a government of the operation and 
maintenance of such property and the construction of improvements thereon. 
(1935, c. 456, s. 22.) 


§ 157-23. Contracts with federal government. 


In addition to the powers conferred upon the authority by other provisions of 
this Article, the authority is empowered to borrow money and/or accept grants 
from the federal government for or in aid of the construction of any housing 
project which such authority is authorized by this Article to undertake, to take 
over any land acquired by the federal government for the construction of a 
housing project, to take over or lease or manage any housing project con- 
structed or owned by the federal government, and to these ends, to enter into 
such contracts, mortgages, trust indentures, leases or other agreements as the 
federal government may require including agreements that the federal gov- 
ernment shall have the right to supervise and approve the construction, 
maintenance and operation of such housing project. It is the purpose and 
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intent of this Article to authorize every authority to do any and all things 
necessary to secure the financial aid and the cooperation of the federal 
government in the construction, maintenance and operation of any housing 
project which the authority is empowered by this Article to undertake. (1935, 
c. 456, s. 23.) 


§ 157-24. Security for funds deposited by authorities. 


The authority may by resolution provide that 

(1) All moneys deposited by it shall be secured by obligations of the United 
States or of the State of a market value equal at all times to the 
amount of such deposits or 

(2) By any securities in which savings banks may legally invest funds 
within their control or | 

(3) By an undertaking with such sureties as shall be approved by th 
authority faithfully to keep and pay over upon the order of the 
authority any such deposits and agreed interest thereon, and all 
banks and trust companies are authorized to give any such security 
for such deposits. (1935, c. 456, s. 24.) 


§ 157-25. Housing bonds, legal investments and security. 


The State and all public officers, municipal corporations, political subdivi- 
sions, and public bodies, all banks, bankers, trust companies, savings banks 
and institutions, building and loan associations, savings and loan associations, 
investment companies and other persons carrying on a banking business, all 
insurance companies, insurance associations, and other persons carrying on an 
insurance business, and all executors, administrators, guardians, trustees and 
other fiduciaries may legally invest any sinking funds, moneys or other funds 
belonging to them or within their control in any bonds issued by a housing 
authority established (or hereafter established) pursuant to this Article or 
issued by any public housing authority or agency in the United States, when 
such bonds are secured by a pledge of annual contributions to be paid by the 
United States government or any agency thereof, or bonds which may be 
issued notwithstanding any other limitations of this Chapter, by a not-for- 
profit corporate agency of a housing authority secured by rentals payable 
pursuant to section 23 of the United States Housing Act of 1937, as amended, 
or by rental assistance payments under any other section of said act, as 
amended, and any such bonds shall be authorized security for all public 
deposits and shall be fully negotiable in this State; it being the purpose of this 
Article to authorize any persons, firms, corporations, associations, political 
subdivisions, bodies and officers, public or private, to use any funds owned or 
controlled by them, including (but not limited to) sinking, insurance, invest- 
ment, retirement, compensation, pension and trust funds, and funds held on 
deposit, for the purchase of any such bonds and that any such bonds shall be 
authorized security for all public deposits and shall be fully negotiable in this 
State: Provided, however, that nothing contained in this Article shall be 
construed as relieving any person, firm or corporation from any duty of 
exercising reasonable care in selecting securities. (1935, c. 456, s. 25; 1941, c. 
18,sV 35197 Asics LGds 1977 cnt B4..seA%) 


§ 157-26. Tax exemptions. 


An authority is a local government agency and is exempt from taxation to 
the same extent as a unit of local government. Property owned by an authority 
is exempt from taxation in accordance with Article V, § 2 of the North Carolina 


1174 


$157-26.1 ART. 1. HOUSING AUTHORITIES LAW §157-27 


Constitution. Bonds and other obligations issued by an authority or its 
corporate agent authorized by this Article to exercise its powers are declared to 
be issued for a public purpose and to be public instrumentalities. These 
obligations are exempt from all State, county, and municipal taxation or 
assessment, direct or indirect, general or special, whether imposed for the 
purpose of general revenue or otherwise, excluding inheritance and gift taxes, 
income taxes on the gain from the transfer of the obligations, and franchise 
taxes. The interest on the obligations is not subject to taxation as income. 
(19B0707 400,58. 26351956, ¢, 907; 1973) c: 695, 873 WOT 702 184. sr 5P1995 6.46, 


siz7.) 


Legal Periodicals. — For brief comment on 
the 1953 amendment to this section, see 31 
N.C.L. Rev. 442 (1953). 


CASE 


Property of Authority Exempt from Ad 
Valorem Taxation. — Since a housing author- 
ity created under § 157-1, et seq. is a municipal 
corporation created for a public, governmental 
purpose, its property is exempt from State, 
county and municipal taxation. Wells v. Hous- 
ing Auth., 213 N.C. 744, 197 S.E. 693 (1938). 

Collection of Sales Tax from Housing 
Authority Not Constitutionally Prohib- 
ited. — Neither the Constitution of this State 
nor the Constitution and laws of the United 
States prohibit the collection of a sales tax on 
purchases of tangible personal property made 
by a housing authority duly created, organized 
and existing under and by virtue of this Article. 
Housing Auth. v. Johnson, 261 N.C. 76, 134 
S.E.2d 121 (1964). 

And Authority Is Not Entitled to Refund 
of Sales Taxes. — A housing authority created 
pursuant to the provisions of this Article is a 
municipal corporation but is not an incorpo- 
rated city or town, and is not entitled to the 
refund of sales taxes paid on purchases of 
tangible personal property pursuant to the pro- 
visions of § 105-164.14(c). Housing Auth. v. 
Johnson, 261 N.C. 76, 134 S.E.2d 121 (1964). 

A municipal corporation or public agency 
created, organized and existing under and by 
virtue of the laws of this State, particularly this 
Article, is not a charitable organization within 


NOTES 


the meaning of the refund provisions of § 105- 
164.14(b). Housing Auth. v. Johnson, 261 N.C. 
76, 134 S.E.2d 121 (1964). 

The public duty doctrine did not apply 
to the defendant Housing Authority be- 
cause it was properly classified as a local 
government agency, despite its existence as a 
municipal corporation, for the following rea- 
sons: Pursuant to § 157-4, a housing authority 
is created by local government; the city council 
and its members are appointed by the mayor; 
the language in several provisions within 
Chapter 157 clearly distinguishes between 
housing authorities and state agencies; § 157- 
26 labels housing authorities as “local govern- 
ment agencies” and exempts them from taxa- 
tion “to the same extent as a unit of local 
government;” and the Housing Authorities Law 
which creates the North Carolina Indian Hous- 
ing Authority states: “It is the intent of the 
General Assembly that the North Carolina In- 
dian Housing Authority not be treated as a 
State agency for any purpose, but rather that it 
be treated as a housing authority as set out 
above.” Huntley v. Pandya, 139 N.C. App. 624, 
534 S.E.2d 238 (2000), cert. denied, 353 N.C. 
263, 546 S.E.2d 98 (2000). 

Quoted in Martin v. North Carolina Hous. 
Corp., 277 N.C. 29, 175.S.E.2d 665 (1970). 


§ 157-26.1. Exemption from real estate licensure require- 


ments. 


The authority and the regular salaried employees of the authority shall be 
exempt from the requirements of Chapter 93A of the General Statutes as 
provided in G.S. 93A-2(c)(8). (1999-409, s. 2.) 


§ 157-27. Reports. 


The authority shall at least once a year file with the mayor of the city a 
report of its activities for the preceding year, and shall make any recommen- 
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dations with reference to any additional legislation or other action that may be 
necessary in order to carry out the purposes of this Article. (1935, c. 456, s. 27.) 


Local Modification. — City of Durham: 
197 tite O75: 


§ 157-28. Restriction on right of eminent domain; right of 
appeal preserved; investigation by Utilities 
Commission. 


Notwithstanding any finding of public convenience and necessity, either in 
general or specific, by the terms of this Article, the right of eminent domain 
shall not be exercised unless and until a certificate of public convenience and 
necessity for such project has been issued by the Utilities Commission of North 
Carolina, and the proceedings leading up to the issuing of such certificate of 
public convenience and necessity, and the right to appeal therefrom shall be as 
now provided by law and said rights are hereby expressly reserved to all 
interested parties in said proceedings. In addition to the powers now granted 
by law to the Utilities Commission of North Carolina, the said Utilities 
Commission is hereby vested with full power and authority to investigate and 
examine all projects set up or attempted to be set up under the provisions of 
this Article and determine the question of the public convenience and necessity 
for said project. (1935, c. 456, s. 28.) 


CASE NOTES 


Cited in In re Housing Auth., 233 N.C. 649, Hous. Corp., 277 N.C. 29, 175 S.E.2d 665 
65 S.E.2d 761 (1951); Martin v. North Carolina (1970). 


§ 157-29. Rentals; tenant selections; and summary eject- 
ments. 


(a) It is hereby declared to be the policy of this State that each housing 
authority shall manage and operate its housing projects in an efficient manner 
so as to enable it to fix the cost of dwelling accommodations for persons of low 
income at the lowest possible rates consistent with its providing decent, safe, 
and sanitary dwelling accommodations. No housing authority may construct or 
operate its housing projects so as to provide revenues for other activities of the 
city. 

(b) In the operation or management of housing projects, or portions of 
projects, for persons of low income, an authority shall at all times observe the 
following duties with respect to rentals and tenant selection: 

(1) It may rent or lease dwelling accommodations set aside for persons of 
low income only to persons who lack the amount of income that is 
necessary (as determined by the housing authority undertaking the 
project) to enable them, without financial assistance, to live in decent, 
safe, and sanitary dwellings, without overcrowding; and 

(2) It may rent or lease dwelling accommodations to persons of low income 
only at rentals within the financial reach of such persons. 

(c) An authority may terminate or refuse to renew a rental agreement for a 
serious or repeated violation of a material term of the rental agreement such 
as (i) failure to make payments due under the rental agreement, if such 
payments were properly and promptly calculated according to applicable HUD 
regulation, whether or not such failure was the fault of the tenant, (ii) failure 
to fulfill the tenant obligations set forth in 24 C.F.R. Section 966.4(f) or other 
applicable provisions of federal law as they may be amended from time to time, 
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or (iii) other good cause. Except in the case of failure to make payments due 
under a rental agreement, fault on the part of a tenant may be considered in 
determining whether good cause exists to terminate a rental agreement. 

(d) The receipt or acceptance of rent by an authority, with or without 
knowledge of a prior default or failure by the tenant under a rental agreement, 
shall not constitute a waiver of that default or failure unless (i) the authority 
expressly agrees to such waiver in writing, or (ii) within 120 days after 
obtaining knowledge of the default or failure, the authority fails either to notify 
the tenant that a violation of the rental agreement has occurred or to exercise 
one of the authority’s remedies for such violation. 

(e) In any summary ejectment action wherein a housing authority alleges 
that a tenant’s lease has been terminated because the tenant, a household 
member, or a guest has engaged in a criminal activity that threatens the 
health and safety of others or the peaceful enjoyment of the premises by others, 
or has engaged in activity involving illegal drugs, as defined in 24 C.FR. 
§ 966.4, the housing authority may bring an action under Article 7 of Chapter 
42 of the General Statutes. (1939, c. 150; 1985, c. 741, s. 2; 1987, c. 464, s. 5; 
Peewee 1995. c, 620, 8.1; 1997-473, s_1.) 


Legal Periodicals. — For note, “New Devel- 
opments for Federally Subsidized Housing Ten- 


CASE 


Preference Favoring Landowners Who 
Convey Property. — Agreement of a rural 
housing authority giving priority in occupancy 
of its dwelling units to those landowners or 
their tenants, sharecroppers or farm wage 
hands who convey property to the authority, 
provided that they come within the definition of 
families of low income, is not unlawful discrim- 
ination in favor of such class. Mallard v. East- 


ants in North Carolina,” see 64 N.C.L. Rev. 
1455 (1986). 


NOTES 


ern Carolina Regional Hous. Auth., 221 N.C. 
334, 20 S.E.2d 281 (1942). 

When tenant’s annual net income ex- 
ceeds prescribed limit, he must move to 
other dwelling accommodations. Martin v. 
North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

Cited in Charlotte Hous. Auth. v. Patterson, 
120 N.C. App. 552, 464 S.E.2d 68 (1995). 


§ 157-29.1. Fraudulent misrepresentation. 


(a) Any person whether provider or recipient, or person representing 
himself as such, who willfully and knowingly and with intent to deceive makes 
a false statement or representation or who willfully and knowingly and with 
intent to deceive fails to disclose a material fact and as a result of making a 
false statement or representation or failing to disclose a material fact obtains, 
for himself or another person, attempts to obtain for himself or another person, 
or continues to receive housing assistance in the amount or value of not more 
than four hundred dollars ($400.00) is guilty of a Class 1 misdemeanor. 

(b) Any person whether provider or recipient, or person representing 
himself as such, who willfully and knowingly and with intent to deceive makes 
a false statement or representation or who willfully and knowingly and with 
intent to deceive fails to disclose a material fact and as a result of making a 
false statement or representation or failing to disclose a material fact obtains, 
for himself or another person, or continues to receive housing assistance in the 
amount or value of more than four hundred dollars ($400.00) is guilty of a 
Class I felony. 

(c) As used in this section the word “person” means person, association, 
consortium, body politic, partnership, or other group, entity, or organization. 
(1985, c. 741, s. 1; 1993, c. 539, s. 1080; 1994, Ex. Sess., c. 24, s. 14(c).) 
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Legal Periodicals. — For note, “New Devel- ants in North Carolina,” see 64 N.C.L. Rev. 
opments for Federally Subsidized Housing Ten- 1455 (1986). 


§ 157-30. Creation and establishment validated. 


The creation and establishment of housing authorities under the provisions 
of Chapter 456, Public Laws of 1935, as amended by Chapter 2, Public Laws of 
1938, Extra Session, and as further amended by Chapter 150, Public Laws of 
1939, and any additional amendments thereto, known as the Housing Author- 
ities Law [G.S. 157-1 et seq.], together with all proceedings, acts and things 
heretofore undertaken, performed or done with reference thereto, are hereby 
validated, ratified, confirmed, approved and declared legal in all respects, 
notwithstanding any want of statutory authority or any defect or irregularity 
therein. (1939, c. 118, s. 1; 1941, c. 62, s. 1.) 


Cross References. — For additional valida- Legal Periodicals. — For comment on the 
tion provision relating to the creation, estab- 1941 act, see 19 N.C.L. Rev. 484 (1941). 
lishment and organization of housing authori- 
ties, see § 157-32.1. 


§ 157-31. Contracts, agreements, etc., validated. 


All contracts, agreements, obligations and undertakings of such housing 
authorities heretofore entered into relating to financing or aiding in the 
development, construction, maintenance or operation of any housing project or 
projects or to obtaining aid therefor from the United States Housing Authority, 
including (without limiting the generality of the foregoing) loan and annual 
contributions contracts and leases with the United States Housing Authority, 
agreements with municipalities or other public bodies (including those which 
are pledged or authorized to be pledged for the protection of the holders of any 
notes or bonds issued by such housing authorities or which are otherwise made 
a part of the contract with such holders of notes or bonds) relating to 
cooperation and contributions in aid of housing projects, payments (if any) in 
leu of taxes, furnishing of municipal services and facilities, and the elimina- 
tion of unsafe and insanitary dwellings, and contracts for the construction of 
housing projects, together with all proceedings, acts and things heretofore 
undertaken, performed or done with reference thereto, are hereby validated, 
ratified, confirmed, approved and declared legal in all respects, notwithstand- 
ing any want of statutory authority or any defect or irregularity therein. (1939, 
c. dB wer2 944 ek 628 420) 


Cross References. — For additional valida- 
tion provision relating to contracts, agree- 
ments, etc., see § 157-32.2. 


§ 157-32. Proceedings for issuance, etc., of bonds and 
notes validated. 


All proceedings, acts and things heretofore undertaken, performed or done 
in or for the authorization, issuance, execution and delivery of notes and bonds 
by housing authorities for the purpose of financing or aiding in the develop- 
ment or construction of a housing project or projects, and all notes and bonds 
heretofore issued by housing authorities are hereby validated, ratified, con- 
firmed, approved and declared legal in all respects, notwithstanding any want 
of statutory authority or any defect or irregularity therein. (1939, c. 118, s. 3; 
19ST ce O24seo)) 
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Cross References. — For additional valida- 
tion provision relating to bonds and notes, see 
§ 157-32.3. 
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§157-32.3 


§ 157-32.1. Other validation of creation, ete. 


The creation, establishment and organization of housing authorities under 
the provisions of the Housing Authorities Law (Chapter 456, Public Laws of 
1935, as amended, codified as G.S. 157-1 et seq.), together with all proceedings, 
acts and things heretofore undertaken or done with reference thereto, are 


hereby validated and declared legal in all respects. (1943, c. 89, s. 1.) 


Editor’s Note. — This section and §§ 157- 
32.2 and 157-32.3, validating housing authori- 
ties created under § 157-1 et seq., together 
with certain acts done in connection therewith, 
are similar to §§ 157-30 through 157-32. The 


words “notwithstanding any want of statutory 
authority or any defect or irregularity therein,” 
appearing at the end of §§ 157-30 through 
157-32, do not appear in the other sections and 
they differ slightly in other particulars. 


§ 157-32.2. Other validation of contracts, agreements, etc. 


All contracts, agreements and undertakings of such housing authorities 
heretofore entered into relating to financing, or aiding in the development or 
operation of any housing projects, including (without limiting the generality of 
the foregoing) loan and annual contributions contracts, agency contracts and 
leases, agreements with municipalities or other public bodies (including those 
which are pledged or authorized to be pledged for the protection of the holders 
of any notes or bonds issued by such housing authorities or which are 
otherwise made a part of the contract with such holders of notes or bonds) 
relating to cooperation in aid of housing projects, payments to public bodies in 
the State, furnishing of municipal services and facilities and the elimination of 
unsafe and insanitary dwellings, and contracts for the construction of housing 
projects, together with all proceedings, acts and things heretofore undertaken 
or done with reference thereto, are hereby validated and declared legal in all 
respects. (1943, c. 89, s. 2.) 


Editor’s Note. — This section and §§ 157- words “notwithstanding any want of statutory 


32.1 and 157-32.3, validating housing authori- 
ties created under § 157-1 et seq., together 
with certain acts done in connection therewith, 
are similar to §§ 157-30 through 157-32. The 


authority or any defect or irregularity therein,” 
appearing at the end of §§ 157-30 through 
157-32, do not appear in the other sections and 
they differ slightly in other particulars. 


§ 157-32.3. Other validation of bonds and notes. 


All proceedings, acts and things heretofore undertaken or done in or for the 
authorization, issuance, execution and delivery of notes and bonds by housing 
authorities for the purpose of financing or aiding in the development or 
construction of a housing project or projects, and all notes and bonds heretofore 
issued by housing authorities are hereby validated and declared legal in all 


respects. (1943, c. 89, s. 3.) 


Editor’s Note. — This section and §§ 157- 
32.1 and 157-32.2, validating housing authori- 
ties created under § 157-1 et seq., together 
with certain acts done in connection therewith, 
are similar to §§ 157-30 through 157-32. The 


words “notwithstanding any want of statutory 
authority or any defect or irregularity therein,” 
appearing at the end of §§ 157-30 through 
157-32, do not appear in the other sections and. 
they differ slightly in other particulars. 
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§ 157-32.4. Further validation of contracts, agreements, 
etc. ; 


All contracts or agreements of housing authorities heretofore entered into 
with the federal government or its agencies, and with municipalities or others 
relating to financial assistance for housing projects in which it was required 
that loans or advances shall bear an interest rate in excess of six per centum 
(6%) per annum, or in which a municipality or others had agreed to pay funds 
equal to the interest in excess of six per centum (6%) per annum are hereby 
validated, ratified, confirmed, approved and declared legal with respect to the 
payment of interest in excess of six per centum (6%), and all things done or 
performed in reference thereto. The housing authorities are hereby authorized 
to assume the full obligation of the municipalities under the contracts or 
agreements with reference to interest in excess of six per centum (6%), and to 
reimburse any municipality which has made any interest payment under such 
contracts or agreements. (1971, c. 87, s. 2.) 


§ 157-33. Notice, hearing and creation of authority for a 
county. 


Any 25 residents of a county may file a petition with the clerk of the board 
of county commissioners setting forth that there is a need for an authority to 
function in the county. Upon the filing of such a petition such clerk shall give 
notice of the time, place and purposes of a public hearing at which the board of 
county commissioners will determine the need for an authority in the county. 
Such notice shall be given at the county’s expense by publishing a notice, at 
least 10 days preceding the day on which the hearing is to be held, in a 
newspaper having a general circulation in the county or, if there be no such 
newspaper, by posting such a notice in at least three public places within the 
county, at least 10 days preceding the day on which the hearing is to be held. 

Upon the date fixed for said hearing to be held upon notice as provided 
herein, an opportunity to be heard shall be granted to all residents and 
taxpayers of the county and to all other interested persons. After such a 
hearing, the board of county commissioners shall determine (i) whether 
insanitary or unsafe inhabited dwelling accommodations exist in the county 
and/or (ii) whether there is a lack of safe or sanitary dwelling accommodations 
in the county available for all the inhabitants thereof. In determining whether 
dwelling accommodations are unsafe or insanitary, the board of county 
commissioners shall take into consideration the following: the physical condi- 
tion and age of the buildings; the degree of overcrowding; the percentage of the 
land coverage; the light and air available to the inhabitants of such dwelling 
accommodations; the size and arrangement of the rooms; the sanitary facili- 
ties; and the extent to which conditions exist in such buildings which endanger 
life or property by fire or other causes. 

If it shall determine that either or both of the above enumerated conditions 
exist, the board of county commissioners shall adopt a resolution so finding 
(which need not go into any detail other than the mere finding) and shall 
thereupon either (i) determine that the board of county commissioners shall 
itself constitute and act ex officio as an authority or (11) appoint, as hereinafter 
provided, not less than five nor more than nine commissioners to act as an 
authority. Said authority shall be a public body and a body corporate and 
politic upon the completion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application 
sep them, which shall set forth (without any detail other than the mere 
recita 

(1) That a notice has been given and public hearing has been held as 
aforesaid, that the board of county commissioners made the aforesaid 
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determination after such hearing and appointed them as commission- 
ers; 

(2) The name, and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to 
office, the date and place of induction into and taking oath of office, 
and that they desire the housing authority to become a public body 
and a body corporate and politic under this Article; 

(3) The term of office of each of the commissioners, except where the 
authority consists of the board of county commissioners ex officio; 

(4) The name which is proposed for the corporation; and 

(5) The location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners 
before an officer authorized by the laws of the State to take and certify oaths, 
who shall certify upon the application that he personally knows the commis- 
sioners and knows them to be the officers as asserted in the application, and 
that each subscribed and swore thereto in the officer’s presence. The Secretary 
of State shall examine the application and if he finds that the name proposed 
for the corporation is not identical with that of a person or of any other 
corporation of this State or so nearly similar as to lead to confusion and 
uncertainty he shall receive and file it and shall record it in an appropriate 
book of record in his office. 

When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and a body corporate and politic 
under the name proposed in the application; the Secretary of State shall make 
and issue to the said commissioners, a certificate of incorporation pursuant to 
this Article, under the seal of the State, and shall record the same with the 
application. 

If the board of county commissioners, after a hearing as aforesaid, shall 
determine that neither of the above enumerated conditions exist, it shall adopt 
a resolution denying the petition. After three months shall have expired from 
the date of the denial of any such petitions, subsequent petitions may be filed 
as aforesaid and new hearings and determinations made thereon. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to any contract of the authority, the authority shall be conclusively 
deemed to have been established in accordance with the provisions of this 
Article upon proof of the issuance of the aforesaid certificate by the Secretary 
of State. A copy of such certificate, duly certified by the Secretary of State, shall 
be admissible in evidence in any such suit, action or proceeding, and shall be 
conclusive proof of the filing and contents thereof. (1941, c. 78, s. 4; 1943, c. 636, 
See goo OO NL 198) Cc. 21s. 1.) 


Editor’s Note. — Session Laws 1948, c. 636, 
which amended this section as well as §§ 157- 
3, 157-4, 157-10, 157-35, 157-36 and 157-37, 
and added §§ 157-39.1 through 157-39.8, pro- 
vided in s. 9: “The powers conferred by this act 
shall be in addition and supplemental to the 
powers conferred by any other law. Nothing 
contained in this act shall affect the term of 


office of any commissioner of a housing author- 
ity heretofore appointed under the housing 
authorities law. The enactment of this act shall 
not be construed to render invalid any action or 
proceeding had or taken for the creation or 
establishment of a housing authority pursuant 
to laws in existence prior to the enactment of 
this act.” 


§ 157-34. Commissioners and powers of authority for a 
county. 

The commissioners of a housing authority created for a county may be 

appointed and removed by the board of county commissioners of the county in 


the same manner as the commissioners of a housing authority created for a city 
may be appointed and removed by the mayor; provided, that the board of 
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county commissioners may determine in the case of any authority for its 
county that the board of county commissioners itself shall constitute and act ex 
officio as the authority. The board of county commissioners may at any time by 
resolution or ordinance increase or decrease the membership of an authority, 
within the limitations prescribed in G.S. 157-33. Except as otherwise provided 
herein, each housing authority created for a county and the commissioners 
thereof shall have the same functions, rights, powers, duties and limitations 
provided for housing authorities created for cities and the commissioners of 
such housing authorities: Provided, that for such purposes the term “mayor” or 
“council” as used in the housing authorities law and any amendments thereto 
shall be construed as meaning “board of county commissioners,” the term “city 
clerk” as used therein shall be construed as meaning “clerk of the board of 
county commissioners” and the term “city” as used therein shall be construed 
as meaning “county” unless a different meaning clearly appears from the 
context: Provided, further, that a housing authority created for a county shall 
not be subject to the limitations provided in subdivision (4) of G.S. 157-29 of the 
housing authorities law with respect to housing projects for farmers of low 
income. (1941, c. 78, s. 4; 1969, c. 785, s. 2; 1981, c. 21, s. 2.) 


Editor’s Note. — Subdivision (4) of § 157- formerly specified a maximum income test for 
29, referred to in the last sentence, which tenants in housing projects, no longer exists. 


§ 157-35. Creation of regional housing authority. 


If the board of county commissioners of each of two or more contiguous 
counties having an aggregate population of more than 60,000 by resolution 
declares that there is a need for one housing authority to be created for all of 
such counties to exercise powers and other functions herein prescribed for a 
housing authority in such counties, a public body corporate and politic to be 
known as a regional housing authority for all of such counties shall (after the 
commissioners thereof file an application with the Secretary of State as 
hereinafter provided) thereupon exist for and exercise its powers and other 
functions in such counties; and thereupon any housing authority created for 
any of such counties shall cease to exist except for the purpose of winding up 
its affairs and executing a deed to the regional housing authority as hereinaf- 
ter provided: Provided, that the board of county commissioners shall not adopt 
a resolution as aforesaid if there is a county housing authority created for such 
county which has any bonds or notes outstanding unless first, all holders of 
such bonds and notes consent in writing to the substitution of such regional 
housing authority in lieu of such county housing authority on all such bonds 
and notes; and second, the commissioners of such county housing authority 
adopt a resolution consenting to the transfer of all the rights, contracts, 
obligations, and property, real and personal, of such county housing authority 
to such regional housing authority as hereinafter provided: Provided, further, 
that when the above conditions are complied with and such regional housing 
authority is created and authorized to exercise its powers and other functions, 
all rights, contracts, agreements, obligations, and property, real and personal, 
of such county housing authority shall be in the name of and vest in such 
regional housing authority, and all obligations of such county housing author- 
ity shall be the obligations of such regional housing authority and all rights 
and remedies of any person against such county housing authority may be 
asserted, enforced, and prosecuted against such regional housing authority to 
the same extent as they might have been asserted, enforced, and prosecuted 
against such county housing authority. When any real property of a county 
housing authority vests in a regional housing authority as provided above, the 
county housing authority shall execute a deed of such property to the regional 
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housing authority which thereupon shall file such deed in the office provided 
for the filing of deeds: Provided, that nothing contained in this sentence shall 
tee the vesting of property in the regional housing authority as provided 
above. 

The board of county commissioners of each of two or more said contiguous 
counties shall by resolution declare that there is a need for one regional 
housing authority to be created for all of such counties to exercise powers and 
other functions herein prescribed in such counties, if such board of county 

commissioners finds (and only if it finds) 
| (1) Insanitary or unsafe dwelling accommodations exist in the area of its 
respective county and/or there is a lack of safe or sanitary dwelling 
sak anaes in the county available for all the inhabitants thereof 
an 

(2) That a regional housing authority for the proposed region would be a 

| more efficient or economical administrative unit than a housing 
authority for an area having a smaller population to carry out the 
purposes of the housing authorities law and any amendments thereto, 
in such county. 

In determining whether dwelling accommodations are unsafe or insanitary, 
the board of county commissioners shall take into consideration the following: 
the physical condition and age of the buildings; the degree of overcrowding; the 
percentage of land coverage; the light and air available to the inhabitants of 
such dwelling accommodations; the size and arrangement of the rooms; the 
sanitary facilities; and the extent to which conditions exist in such buildings 
which endanger life or property by fire or other causes. 

~ Ifit shall determine that both (1) and (2) of the above enumerated conditions 
exist, the board of county commissioners shall adopt a resolution so finding 
(which need not go into any detail other than the mere finding). After the 
appointment, as hereinafter provided, of the commissioners to act as the 
regional housing authority, said authority shall be a public body and a body 
corporate and politic upon the completion of the taking of the following 
proceedings: 

The commissioners shall present to the Secretary of State an application 
Jue by them, which shall set forth (without any detail other than the mere 
recital) 

(1) That the boards of county commissioners made the aforesaid determi- 
nation and that they have been appointed as commissioners; 

(2) The name, and official residence of each of the commissioners, together 
with a certified copy of the appointment evidencing their right to 
office, the date and place of induction into and taking oath of office, 
and that they desire the housing authority to become a public body 

| and a body corporate and politic under this Article; 

(3) The term of office of each of the commissioners; 

(4) The name which is proposed for the corporation; and 

(5) The location of the principal office of the proposed corporation. 

The application shall be subscribed and sworn to by each of said commissioners 
_before an officer authorized by the laws of the State to take and certify oaths, 
who shall certify upon the application that he personally knows the commis- 
sioners and knows them to be the officers as asserted in the application, and 
that each subscribed and swore thereto in the officer’s presence. The Secretary 
of State shall examine the application and if he finds that the name proposed 
for the corporation is not identical with that of a person or of any other 
corporation of this State or so nearly similar as to lead to confusion and 
uncertainty he shall receive and file it and shall record it in an appropriate 
book of record in his office. 

_ When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and a body corporate and politic 
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under the name proposed in the application; the Secretary of State shall make 
and issue to the said commissioners, a certificate of incorporation pursuant to 
this Article, under the seal of the State, and shall record the same with the 
application. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to any contract of the regional housing authority, the regional housing 
authority shall be conclusively deemed to have been established in accordance 
with the provisions of this Article upon proof of the issuance of the aforesaid 
certificate by the Secretary of State. A copy of such certificate, duly certified by 
the Secretary of State, shall be admissible in evidence in any such suit, action 
or proceeding, and shall be conclusive proof of the filing and contents thereof. 
(1941, c. 78, s. 4; 1943, c. 636, ss. 3, 7; 1998-217, s. 20.) 


Editor’s Note. — Session Laws 1948, c. 636, 
which amended this section as well as §§ 157- 
3, 157-4, 157-10, 157-33, 157-86 and 157-37, 
and added §§ 157-39.1 through 157-39.8, pro- 
vided in s. 9: “The powers conferred by this act 
shall be in addition and supplemental to the 
powers conferred by any other law. Nothing 
contained in this act shall affect the term of 


office of any commissioner of a housing  author- 
ity heretofore appointed under the housing 
authorities law. The enactment of this act shall 
not be construed to render invalid any action or 
proceeding had or taken for the creation or 
establishment of a housing authority pursuant 
to laws in existence prior to the enactment of 
this act.” 


§ 157-36. Commissioners of regional housing authority. 


(a) The board of county commissioners of each county included in a regional 
housing authority shall appoint one person as a commissioner of such 
authority, and each such commissioner to be first appointed by the board of 
county commissioners of a county may be appointed at or after the time of the 
adoption of the resolution declaring the need for such regional housing 
authority or declaring the need for the inclusion of such county in the area of 
operation of such regional housing authority. When the area of operation of a 
regional housing authority is increased to include an additional county or 
counties as provided in this Article, the board of county commissioners of each 
such county shall thereupon appoint one additional person as a commissioner 
of the regional housing authority. The board of county commissioners of each 
county shall appoint the successor of the commissioner appointed by it. 

(b) The commissioners of the regional housing authority shall appoint as a 
commissioner at least one person who is directly assisted by the authority 
unless the authority’s rules require that the person be elected by other persons 
who are assisted by the authority. However, there shall be no requirement to 
appoint such a person if the authority: (i) operates less than 300 public housing 
units, (11) provides reasonable notice to all resident advisory boards within the 
authority’s area of operation of the opportunity for at least one person who is 
directly assisted by the authority to serve as a commissioner, and (iii) within a 
reasonable time after receipt of the notice by the resident advisory boards, has 
not been notified of the intention of any such person to serve. The commission- 
ers of the regional housing authority shall appoint successors of the commis- 
sioner appointed by them and shall fill any vacancies. A certificate of the 
appointment signed by the chair of the commissioners of the regional housing 
authority shall be conclusive evidence of the due and proper selection of the 
commissioner. If the commissioner directly assisted by the regional housing 
authority ceases to receive such assistance, the commissioner’s office shall be 
abolished and another person who is directly assisted by the regional housing 
authority shall be appointed by the commissioners of the regional housing 
authority. 

(c) No commissioner who is also a person directly assisted by the regional 
housing authority shall be qualified to vote on matters affecting his or her 
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official conduct or matters affecting his or her own individual tenancy, as 
distinguished from matters affecting tenants in general. 

(d) If any county is excluded from the area of operation of a regional housing 
authority, the office of the commissioner of such regional housing authority 
appointed by the board of county commissioners of such county shall be 
thereupon abolished. If the person appointed as a commissioner under subsec- 
tion (b) of this section resides in a county that is excluded from the authority’s 
area of operation, the office of that commissioner shall be abolished and 
another person residing within the authority’s area of operation shall be 
appointed. 

(e) Acertificate of the appointment of any commissioner signed by the chair 
of the board of county commissioners (or the appointing officer) shall be 
conclusive evidence of the due and proper appointment of such commissioner. 

(f) If the area of operation of a regional housing authority consists at any 
time of an even number of counties, except as provided in subsection (g) of this 
section, the Governor shall appoint one additional commissioner to such 
regional housing authority whose term of office shall be as herein provided for 
a commissioner of a regional housing authority, except that such term shall 
end at any earlier time that the area of operation of the regional housing 
authority shall be changed to consist of an odd number of counties. The 
Governor shall likewise appoint each person to succeed such additional 
commissioner. A certificate of the appointment of any such additional commis- 
sioner shall be signed by the Governor and filed with the Secretary of State. A 
copy of such certificate, duly certified by the Secretary of State, shall be 
conclusive evidence of the due and proper appointment of such additional 
commissioner. 

(g) If the membership of the board of commissioners consists of an even 
number as a result of the appointment of a person who is directly assisted by 
the regional housing authority, the Governor shall appoint one additional 
commissioner to the authority whose term of office shall be as herein provided 
for a commissioner of an authority, except that such term shall end at any 
earlier time that the area of operation of the authority shall be changed to 
consist of an even number of counties. A certificate of the appointment shall be 
signed and filed as provided in subsection (f) of this section. The Governor shall 
appoint successors to the additional commissioner and shall fill any vacancies. 

(h) The commissioners of a regional housing authority shall be appointed for 
terms of five years except that all vacancies shall be filled for the unexpired 
terms. Each commissioner shall hold office until his or her successor has been 
appointed and has qualified. 

(i) For inefficiency or neglect of duty or misconduct in office, a commissioner 
of a regional housing authority may be removed by the appointing authority. 
The commissioner shall have been given a copy of the charges against him or 
her at least 10 days prior to the hearing thereon and shall have had an 
opportunity to be heard in person or by counsel. 

(j) The commissioners appointed as aforesaid shall constitute the regional 
housing authority, and the powers of such authority shall be vested in such 
commissioners in office from time to time. 

(k) The commissioners of a regional housing authority shall elect a chair 
from among the commissioners and shall have power to select or employ such 
other officers and employees as the regional housing authority may require. A 
majority of the commissioners of a regional housing authority shall constitute 
a quorum of such authority for the purpose of conducting its business and 
exercising its powers and for all other purposes. (1941, c. 78, s. 4; 1943, c. 636, 
s. 4; 1999-146, s. 2.) 


1185 


§157-37 


Editor’s Note. — Session Laws 1948, c. 636, 
which amended this section as well as §§ 157- 
3,. 157-4, 157-10, 157-33)" 157-35,.and, 157-37, 
and added §§ 157-39.1 through 157-39.8, pro- 
vided in s. 9: “The powers conferred by this act 
shall be in addition and supplemental to the 
powers conferred by any other law. Nothing 
contained in this act shall affect the term of 
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office of any commissioner of a housing author- 
ity heretofore appointed under the housing 
authorities law. The enactment of this act shall 
not be construed to render invalid any action or 
proceeding had or taken for the creation or 
establishment of a housing authority pursuant 
to laws in existence prior to the enactment of 
this act.” 


§ 157-37. Powers of regional housing authority. 


Except as otherwise provided herein, a regional housing authority and the 
commissioners thereof shall, within the area of operation of such regional 
housing authority, have the same functions, rights, powers, duties and limita- 
tions provided for housing authorities created for cities or counties and the 
commissioners of such housing authorities: Provided, that for such purposes 
the term “mayor” or “council” as used in the Housing Authorities Law and any 
amendments thereto shall be construed as meaning “board of county commis- 
sioners,” the term “city clerk” as used therein shall be construed as meaning 
“clerk of the board of county commissioners” and the term “city” as used therein 
shall be construed as meaning “county” unless a different meaning clearly 
appears from the context: Provided, further, that a regional housing authority 
shall not be subject to the limitations provided in subdivision (4) of G.S. 157-29 
of the Housing Authorities Law with respect to housing projects for farmers of 
low income. Except as otherwise provided in this Article, all the provisions of 
law applicable to housing authorities created for counties and the commission- 
ers of such authorities shall be applicable to regional housing authorities and 
the commissioners thereof. (1941, c. 78, s. 4; 1948, c. 636, s. 6.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which amended this section as well as §§ 157- 
3, 157-4, 157-10, 157-33, 157-35, and 157-36, 
and added §§ 157-39.1 through 157-39.8, pro- 
vided in s. 9: “The powers conferred by this act 
shall be in addition and supplemental to the 
powers conferred by any other law. Nothing 
contained in this act shall affect the term of 
office of any commissioner of a housing author- 
ity heretofore appointed under the housing 


authorities law. The enactment of this act shall 
not be construed to render invalid any action or 
proceeding had or taken for the creation or 
establishment of a housing authority pursuant 
to laws in existence prior to the enactment of 
this act.” 

Subdivision (4) of § 157-29, referred to in the 
first sentence, which formerly specified a max- 
imum income test for tenants in housing 
projects, no longer exists. 


§ 157-38. Rural housing projects. 


Housing authorities created for counties and regional housing authorities 
are specifically empowered and authorized to borrow money, accept grants and 
exercise their other powers to provide housing for farmers of low income. In 
connection with such projects, such housing authorities may enter into such 
lease or purchase agreements, accept such conveyances and rent or sell 
dwellings forming part of such projects to or for farmers of low income, as such 
housing authority deems necessary in order to assure the achievement of the 
objectives of this Article. Such leases, agreements or conveyances may include 
such covenants as the housing authority deems appropriate regarding such 
dwellings and the tracts of land described in any such instrument, which 
covenants shall be deemed to run with the land where the housing authority 
deems it necessary and the parties to such instrument so stipulate. Nothing 
contained in this section shall be construed as limiting any other powers of any 
housing authority. (1941, c. 78, s. 4.) 
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§ 157-39. Housing applications by farmers. 


The owner of any farm operated, or worked upon, by farmers of low income 
in need of safe and sanitary housing may file an application with a housing 
authority of a county or a regional housing authority requesting that it provide 
for a safe and sanitary dwelling or dwellings for occupancy by such farmers of 
low income. Such applications shall be received and examined by housing 
authorities in connection with the formulation of projects or programs to 
provide housing for farmers of low income. (1941, c. 78, s. 4.) 


§ 157-39.1. Area of operation of city, county and regional 
housing authorities. 


(a) The boundaries or area of operation of a housing authority created for a 
city shall include said city and the area within 10 miles from the territorial 
boundaries of said city, but in no event shall it include the whole or a part of 
any other city, except as otherwise provided herein. Notwithstanding the 
previous sentence, a housing authority created for a city may operate and 
perform any of its lawful functions within any other city that has a common 
boundary with a city creating an authority when requested to do so by 
resolution of the governing body of such other city. The area of operation or 
boundaries of a housing authority created for a county shall include all of the 
county for which it is created and the area of operation or boundaries of a 
regional housing authority shall include (except as otherwise provided else- 
where in this Article) all of the counties for which such regional housing 
authority is created and established: Provided, that a county or regional 
housing authority shall not undertake any housing project or projects within 
the boundaries of any city unless a resolution shall have been adopted by the 
governing body of such city (and also by any housing authority which shall 
have been theretofore established and authorized to exercise its powers in such 
city) declaring that there is a need for the county or regional housing authority 
to exercise its power within such city: Provided, that the jurisdiction of any 
rural housing authority to which the Secretary of State has heretofore issued 
a certificate of incorporation shall extend to within a distance of one mile of the 
town or city limits of any town or city having a population in excess of 500, 
located in any county now or hereafter constituting a part of the territory of 
such rural housing authority: Provided, further, that this provision shall not 
affect the jurisdiction of any city housing authority to which the Secretary of 
State has heretofore issued a certificate of incorporation. A housing authority 
created for a county may operate and perform any of its lawful functions 
anywhere within the municipal boundaries of any city located in whole or in 
part within the county for which it is created, when requested to do so by 
resolution of the governing body of such city. 

(b) In any county in which a city housing authority has been established, 
but where there are portions of the county in which the city is located which 
are more than 10 miles from the territorial boundaries of the city, the city 
housing authority is authorized to operate in areas of the county beyond such 
limit, which are not within another city, upon the adoption of a joint resolution 
by the city council and the board of county commissioners. Such joint 
resolution must find that in such additional area, that insanitary or unsafe 
inhabited dwelling accommodations exist in such area or there is a shortage of 
safe or sanitary dwelling accommodations in such county available to persons 
of low income at rentals they can afford. A public hearing on such resolution 
need be held only by the board of county commissioners. 

(c) Ajoint resolution adopted under subsection (b) of this section may, in lieu 
of the appointment provisions of G.S. 157-5, provide that the board of 
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commissioners of the housing authority shall be composed of nine members, 
with a number (not less than five) to be appointed by the mayor, and the 
remainder to be appointed by the board of county commissioners. Such housing 
authority commissioners shall be subject to removal by the appointing person 
or board under the procedural requirements of G.S. 157-8. (1943, c. 636, s. 5; 


1961, c. 200, s. 2; 1979, 2nd Sess., c. 1108, ss. 1, 2; 1993, c. 458, s. 1.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §§ 157-38, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


in this act shall affect the term of office of any 


§ 157-39.2. Increasing area of operation of regional hous- 
ing authority. 


The area of operation or boundaries of a regional housing authority shall be 
increased from time to time to include one or more additional contiguous 
counties not already within a regional housing authority if the board of county 
commissioners of each of the counties then included in the area of operation of 
such regional housing authority, the commissioners of the regional housing 
authority and the board of county commissioners of each such additional 
county or counties each adopts a resolution declaring that there is a need for 
the inclusion of such additional county or counties in the area of operation of 
such regional housing authority. Upon the adoption of such resolutions, any 
county housing authority created for any such additional county shall cease to 
exist except for the purpose of winding up its affairs and executing a deed to 
the regional housing authority as hereinafter provided. Provided, however, 
that such resolutions shall not be adopted unless the commissioners of such 
county housing authority adopt a resolution consenting to the transfer of all 
the rights, contracts, bonds, and property, real and personal, of such county 
housing authority to such regional housing authority as hereinafter provided: 
Provided, further, that when the above condition is complied with and the area 
of operation of such regional housing authority is increased to include such 
additional county, as hereinabove provided, all rights, contracts, bonds, and 
property, real and personal, of such county housing authority shall be in the 
name of and vested in such regional housing authority, all contracts and bonds 
of such county housing authority shall be the contracts and bonds of such 
regional housing authority and all rights and remedies of any person against 
such county housing authority may be asserted, enforced, and prosecuted 
against such regional housing authority to the same extent as they might have 
been asserted, enforced, and prosecuted against such county housing author- 
ity. 

When any real property of a county housing authority vests in a regional 
housing authority as provided above, the county housing authority shall 
execute a deed of such property to the regional housing authority which 
thereupon shall file such deed in the office provided for the filing of deeds: 
Provided, that nothing contained in this sentence shall affect the vesting of 
property in the regional housing authority as provided above. 

The board of county commissioners of each of the counties in the regional 
housing authority, the commissioners of the regional housing authority and 
the board of county commissioners of each such additional county or counties 
shall by resolution declare that there is a need for the inclusion of such county 
or counties in the area of operation of the regional housing authority, only if: 
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(1) The board of county commissioners of each such additional county or 
counties find that insanitary or unsafe inhabited dwelling accommo- 
dations exist in such county or there is a shortage of safe or sanitary 
dwelling accommodations in such county available to persons of low 
income at rentals they can afford, and 

(2) The board of county commissioners of each of the counties then 
included in the area of operation of the regional housing authority, the 
commissioners of the regional housing authority and the board of 
county commissioners of each such additional county or counties find 
that the regional housing authority would be a more efficient or 
economical administrative unit if the area of operation of the regional 
housing authority is increased to include such additional county or 
counties. (1943, c. 636, s. 5; 1971, c. 431, s. 1.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


in this act shall affect the term of office of any 


§ 157-39.3. Decreasing area of operation of regional hous- 
ing authority. 


The area of operation or boundaries of a regional housing authority shall be 
decreased from time to time to exclude one or more counties from such area if 
the board of county commissioners of each of the counties in such area and the 
commissioners of the regional housing authority each adopt a resolution 
declaring that there is a need for excluding such county or counties from such 
area: Provided, that if such action decreases the area of operation of the 
regional housing authority to only one county, such authority shall thereupon 
constitute and become a housing authority for such county, in the same 
manner as though such authority were created, and constituted a public and 
corporate body for such county pursuant to other provisions of this housing 
authority law, and the commissioners of such authority shall be thereupon 
appointed as provided for the appointment of commissioners of a housing 
authority created for a county. 

The board of county commissioners of each of the counties in the area of 
operation of the regional housing authority and the commissioners of the 
regional housing authority shall adopt a resolution declaring that there is a 
need for excluding a county or counties from such area only if: 

(1) Each such board of county commissioners of the counties to remain in 
the area of operation of the regional housing authority and the 
commissioners of the regional housing authority find that, because of 
facts arising or determined subsequent to the time when such area 
first included the county or counties to be excluded, the regional 
housing authority would be a more efficient or economical adminis- 
trative unit if such county or counties were excluded from such area, 
and 

(2) The board of county commissioners of each county or counties to be 
excluded and the commissioners of the regional housing authority 
each also find that another housing authority for such county or 
counties would be a more efficient or economical administrative unit 
to function in such county or counties. 
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Nothing contained herein shall be construed as preventing a county or 
counties excluded from the area of operation of a regional housing authority, as 
provided above, from thereafter being included within the area of operation of 
any housing authority in accordance with this Article. 

Any property held by a regional housing authority within a county or 
counties excluded from the area of operation of such authority as herein 
provided, shall, as soon as practicable after the exclusion of said county or 
counties, respectively, be disposed of by such authority in the public interest. 


(1943, c. 636, s. 5; 1971, c. 431, s. 2.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


in this act shall affect the term of office of any 


§ 157-39.4. Requirements of public hearings. 


The board of county commissioners of a county shall not adopt any resolution 
authorized by G.S. 157-35, 157-39.1, 157-39.2 or 157-39.3 unless a public 
hearing has first been held which shall conform (except as otherwise provided 
herein) to the requirements of this Housing Authorities Law for hearings to 
determine the need for a housing authority of a county: Provided, that such 
pearnep may be held by the board of county commissioners without a petition 
therefor. 

In connection with the issuance of bonds, a regional housing authority may 
covenant as to limitations on its right to adopt resolutions relating to the 
increase or decrease of its area of operation. (19438, c. 636, s. 5; 1979, 2nd Sess., 
c. 1108, s. 3.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


in this act shall affect the term of office of any 


§ 157-39.5. Consolidated housing authority. 


If the governing body of each of two or more municipalities (with a 
population of less than 500, but having an aggregate population of more than 
500) by resolution declares that there is a need for one housing authority for all 
of such municipalities to exercise in such municipalities the powers and other 
functions prescribed for a housing authority, a public body corporate and politic 
to be known as a consolidated housing authority (with such corporate name as 
it selects) shall thereupon exist for all of such municipalities and exercise its 
powers and other functions within its area of operation (as herein defined), 
‘including the power to undertake projects therein; and thereupon any housing 
authority created for any of such municipalities shall cease to exist except for 
the purpose of winding up its affairs and executing a deed of its real property 
to the consolidated housing authority: Provided, that the creation of a 
consolidated housing authority and the finding of need therefor shall be subject 
to the same provisions and limitations of this Housing Authorities Law as are 
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applicable to the creation of a regional housing authority and that all of the 
provisions of this Housing Authorities Law applicable to regional housing 
authorities and the commissioners thereof shall be applicable to consolidated 
housing authorities and the commissioners thereof: Provided, further that the 
area of operation or boundaries of a consolidated housing authority shall 
include all of the territory within the boundaries of each municipality joining 
in the creation of such authority together with the territory within 10 miles of 
the boundaries of each such municipality, except that such area of operation 
may be changed to include or exclude any municipality or municipalities (with 
its aforesaid surrounding territory) in the same manner and under the same 
provisions as provided in this Article for changing the area of operation of a 
regional housing authority by including or excluding a contiguous county or 
counties: Provided, further, that for all such purposes the term “board of county 
commissioners” shall be construed as meaning “governing body” except in G.S. 
157-36, where it shall be construed as meaning “mayor” or other executive 
head of the municipality, the term “county” shall be construed as meaning 
“municipality,” the term “clerk” shall be construed as meaning “clerk of the 
municipality or officer with similar duties,” the term “region” shall be con- 
strued as meaning “area of operation of the consolidated housing authority” 
and the terms “county housing authority” and “regional housing authority” 
shall be construed as meaning “housing authority of the city” and “consolidated 
housing authority,” respectively, unless a different meaning clearly appears 
from the context. 

The governing body of any such municipality for which a housing authority 
has not been created may adopt the above resolution if it first determines that 
there is a need for a housing authority to function in said municipality, which 
determination shall be made in the same manner and subject to the same 
conditions as the determination required by G.S. 157-4 for the creation of a 
housing authority for a city: Provided, that after notice given by the clerk (or 
officer with similar duties) of the municipality, the governing body of the 
municipality may, without a petition therefor, hold a hearing to determine the 
need for a housing authority to function therein. 

Except as otherwise provided herein, a consolidated housing authority and 
the commissioners thereof shall, within the area of operation of such consoli- 
dated housing authority have the same functions, rights, powers, duties, 
privileges, immunities and limitations as those provided for housing authori- 
ties created for cities, counties, or groups of counties and the commissioners of 
such housing authorities, in the same manner as though all the provisions of 
law applicable to housing authorities created for cities, counties, or groups of 
counties were applicable to consolidated housing authorities. (1948, c. 636, s. 5; 
Pelee: 1960).c, 431, 873 


Editor’s Note. — Session Laws 1943, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 
in this act shall affect the term of office of any 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


§ 157-39.6. Findings required for authority to operate in 
municipality. 


No governing body of a city or other municipality shall adopt a resolution as 
provided in G.S. 157-39.1 declaring that there is a need for a housing authority 
(other than a housing authority established by such municipality) to exercise 
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its powers within such municipality, unless a public hearing has first been held 
by such governing body and unless such governing body shall have found in 
substantially the following terms: (i) that insanitary or unsafe inhabited 
dwelling accommodations exist in such municipality or that there is a shortage 
of safe or sanitary dwelling accommodations in such municipality available to 
persons of low income at rentals they can afford; and (11) that these conditions 
can be best remedied through the exercise of the aforesaid housing authority’s 
powers within the territorial boundaries of such municipality: Provided, that 
such findings shall not have the effect of thereafter preventing such munici- 
pality from establishing a housing authority or joining in the creation of a 
consolidated housing authority or the increase of the area of operation of a 
consolidated housing authority. The clerk (or the officer with similar duties) of 
the city or other municipality shall give notice of the public hearing and such 
hearing shall be held in the manner provided in G.S. 157-4 for a public hearing 
by a council to determine the need for a housing authority in the city. 

During the time that, pursuant to these findings, a housing authority has 
outstanding (or is under contract to issue) any evidences of indebtedness for a 
project within the city or other municipality, no other housing authority may 
undertake a project within such municipality without the consent of said 
housing authority which has such outstanding indebtedness or obligation. 
(1943, c. 636, s. 5.) 


Editor’s Note. — Session Laws 1948, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 


clusive, and amended §§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 


The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


in this act shall affect the term of office of any 


§ 157-39.7. Meetings and residence of commissioners. 


Nothing contained in this Housing Authorities Law shall be construed to 
prevent meetings of the commissioners of a housing authority anywhere 
within the perimeter boundaries of the area of operation of the authority or 
within any additional area where the housing authority is authorized to 
undertake a housing project, nor to prevent the appointment of any person as 
a commissioner of the authority who resides within such boundaries or such 
additional area, and who is otherwise eligible for such appointment under this 


Housing Authorities Law. (1943, c. 636, s. 5.) 


Editor’s Note. — Session Laws 1943, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 
in this act shall affect the term of office of any 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


§ 157-39.8. Agreement to sell as security for obligations to 
federal government. 


In any contract or amendatory or superseding contract for a loan and annual 
contributions heretofore or hereafter entered into between a housing authority 
and the federal government with respect to any housing project undertaken by 
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said housing authority, any such housing authority is authorized to make such 
covenants (including covenants with holders of bonds issued by such authority 
for purposes of the project involved), and to confer upon the federal govern- 
ment such rights and remedies, as said housing authority deems necessary to 
assure the fulfillment of the purposes for which the project was undertaken. In 
any such contract, the housing authority may, notwithstanding any other 
provisions of law, agree to sell and convey the project (including all lands 
appertaining thereto) to which such contract relates to the federal government 
upon the occurrence of such conditions, or upon such defaults on bonds for 
which any of the annual contributions provided in said contract are pledged, as 
may be prescribed in such contract, and at a price (which may include the 
assumption by the federal government of the payment, when due, of the 
principal of and interest on outstanding bonds of the housing authority issued 
for purposes of the project involved) determined as prescribed therein and 
upon such other terms and conditions as are therein provided. Any such 
housing authority is hereby authorized to enter into such supplementary 
contracts, and to execute such conveyances, as may be necessary to carry out 
the provisions hereof. Notwithstanding any other provisions of law, any 
contracts or supplementary contracts or conveyances made or executed pur- 
suant to the provisions of this section shall not be or constitute a mortgage 
within the meaning or for the purposes of any of the laws of the State. (1943, 
c. 636, s. 5.) 


Editor’s Note. — Session Laws 1948, c. 636, 
which added §§ 157-39.1 through 157-39.8, in- 
clusive, and amended §8§ 157-3, 157-4, 157-10, 
157-33, 157-35, 157-36 and 157-37, provided in 
s. 9: “The powers conferred by this act shall be 
in addition and supplemental to the powers 
conferred by any other law. Nothing contained 


commissioner of a housing authority heretofore 
appointed under the housing authorities law. 
The enactment of this act shall not be con- 
strued to render invalid any action or proceed- 
ing had or taken for the creation or establish- 
ment of a housing authority pursuant to laws in 
existence prior to the enactment of this act.” 


in this act shall affect the term of office of any 


ARTICLE 2. 


Municipal Cooperation and Aid. 


§ 157-40. Finding and declaration of necessity. 


It is hereby declared that insanitary or unsafe dwelling accommodations 
exist in various areas of the State, and that consequently many persons of low 
income are forced to reside in such dwelling accommodations; that these 
conditions cause an increase in and spread of disease and crime and constitute 
a menace to the health, safety, morals and welfare of the citizens of the State 
and impair economic values; that the clearance, replanning and reconstruction 
of the areas in which insanitary or unsafe housing conditions exist and the 
providing of safe and sanitary dwelling accommodations for persons of low 
income are public uses and purposes for which private property may be 
acquired; that it is in the public interest that work on such projects be 
instituted as soon as possible in order to relieve unemployment which now 
constitutes an emergency; and the necessity in the public interest for the 
provisions hereinafter enacted, is hereby declared as a matter of legislative 
determination. (1935, c. 408, s. 1.) 


Legal Periodicals. — For analysis of this 
Article, see 13 N.C.L. Rev. 379 (1935). 
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CASE NOTES . 


The housing authority of the City of forth in this section and subsequent sections in 
Charlotte, acting in cooperation with the City the Housing Authorities Law. In re Housing 
of Charlotte, is subject to the provisions set Auth., 233 N.C. 649, 65 S.E.2d 761 (1951). 


§ 157-41. Definitions. 


The following terms, whenever used or referred to in this Article, shall have 
the following respective meanings, unless a different meaning clearly appears 
from the context: 

(1) “City” shall mean any city or town of the State having a population of 
more than 500 inhabitants according to the last federal census or any 
revision or amendment thereto. 

(2) “Housing authority” shall mean any housing authority organized 
pursuant to the Housing Authorities Law of this State. 

(3) “Housing project” shall mean any undertaking (i) to demolish, clear, 
remove, alter or repair unsafe or insanitary housing, and/or (11) to 
provide dwelling accommodations for persons of low income, and said 
term may also include such buildings and equipment for recreational 
or social assemblies for educational, health or welfare purposes, and 
such necessary utilities as are designed primarily for the benefit and 
use of the housing authority and/or the occupants of such dwelling 
accommodations. 

(4) “Municipality” shall mean any city, town or incorporated village of the 
State. (1935, c. 408, s. 2; 1961, c. 200, s. 4.) 


CASE NOTES 


Quoted in In re Housing Auth., 233 N.C. 
649, 65 S.E.2d 761 (1951). 


§ 157-42. Conveyance, lease or agreement in aid of hous- 
ing project. 


For the purpose of aiding and cooperating in the planning, construction and 
operation of housing projects located within their respective territorial bound- 
aries, the State, its subdivisions and agencies, and any county, city or 
municipality of the State may, upon such terms, with or without considerations 
as it may determine: 

(1) Dedicate, release, sell, convey, or lease any of its interest in any 
property, or grant easements, licenses or any other rights or privileges 
therein to a housing authority or the United States of America or any 
agency thereof; 

(2) Cause parks, playgrounds, recreational, community, educational, wa- 
ter, sewer or drainage facilities, or any other works, which it is 
otherwise empowered to undertake, to be furnished adjacent to or in 
connection with housing projects; 

(3) Furnish, dedicate, close, pave, install, grade, regrade, plan or replan 
streets, roads, roadways, alleys, sidewalks or other places, which it is 
otherwise empowered to undertake; 

(4) Plan or replan, zone, or rezone; make exceptions from building 
regulations and ordinances; any city or town also may change its map; 

(5) Cause services to be furnished to the housing authority of the 
character which it is otherwise empowered to furnish; 
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(6) Enter into agreements with respect to the exercise by it of its powers 
relating to the repair, closing or demolition of unsafe, insanitary or 
unfit dwellings; 

(7) Enter into agreements (which may extend over any period, notwith- 
standing any provision or rule of law to the contrary) with a housing 
authority respecting action to be taken pursuant to any of the powers 
granted by this Article. Any law or statute to the contrary notwith- 
standing, any sale, conveyance, lease or agreement provided for in 
this section may be made by the State, a city, county, municipality, 
subdivision or agency of the State without appraisal, public notice, 
advertisement or public bidding. 

(8) With respect to any housing project which a housing authority has 
acquired or taken over from the United States of America or any 
agency thereof and which the housing authority by resolution has 
found and declared to have been constructed in a manner that will 
promote the public interest and afford necessary safety, sanitation 
and other protection, no city or county shall require any changes to be 
made in the housing project or the manner of its construction or take 
any other action relating to such construction. (1935, c. 408, s. 3; 1939, 
e437.) 


Cross References. — As to authority of Legal Periodicals. — For comment on the 
municipalities regarding repair, closing and _ public purpose doctrine, see 3 Wake Forest 
demolition of unfit dwellings, see § 160A-441 Intra. L. Rev. 37 (1967). 
et seq. 


OPINIONS OF ATTORNEY GENERAL 


This Section Does Not Provide Author- Subsidized Housing Projects. — See opinion 
ity to Municipalities to Use Tax or Nontax of Attorney General to Dale Shepherd, 42 
Money in Day-Care Centers and Federally  N.C.A.G. 135 (1972). 


§ 157-43. Advances and donations by the city and munic- 
ipality. 


The council or other governing body of the city included within the territorial 
boundaries of such authority is authorized to make an estimate of the amount 
of money necessary for the administrative expenses and overhead of the 
housing authority during the first year following the incorporation of such 
housing authority, and to appropriate such amount to the authority out of any 
moneys in the city treasury not appropriated to some other purposes, and to 
cause the moneys so appropriated to be paid the authority as a donation, and 
moneys so appropriated and paid to a housing authority by a city shall be 
deemed to be a necessary expense of such city. In addition thereto, the city and 
any municipality located in whole or in part within the boundaries of a housing 
authority shall have the power annually and from time to time to make 
donations or advances to the authority of such sums as the city or municipality 
in its discretion may determine. The authority, when it has money available 
therefor, shall reimburse the city or municipality for all advances by way of 
loan made to it. (1935, c. 408, s. 5.) 


Legal Periodicals. — For comment on the 
public purpose doctrine, see 3 Wake Forest 
Intra. L. Rev. 37 (1967). 
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§ 157-44. Action of city or municipality by resolution. 


Except as otherwise provided in this Article or by the Constitution of the 
State, all action authorized to be taken under this Article by the council or 
other governing body of any city or of any municipality. may be by resolution 
adopted by a majority of all the members of its council or other governing body, 
which resolution may be adopted at the meeting of the council or other 
governing body at which such resolution is introduced and shall take effect 
immediately upon such adoption, and no such resolution need be published or 
posted. (1935, c. 408, s. 5.) 


CASE NOTES 


Cited in Town of Spencer v. Town of E. 
Spencer, 129 N.C. App. 751, 501 S.E.2d 367 
(1998). 


§ 157-45. Restrictions on exercise of right of eminent do- 
main; duties of Utilities Commission; investi- 
gation of projects. 


Notwithstanding any finding of public convenience and necessity, either in 
general or specific, by the terms of this Article, the right of eminent domain 
shall not be exercised unless and until a certificate of public convenience and 
necessity for such project has been issued by the Utilities Commission of North 
Carolina, and the proceedings leading up to the issuing of such certificate of 
public convenience and necessity, and the right to appeal therefrom shall be as 
now provided by law and said rights are hereby expressly reserved to all 
interested parties in said proceedings. In addition to the powers now granted 
by law to the Utilities Commission of North Carolina, the said Utilities 
Commission is hereby vested with full power and authority to investigate and 
examine all projects set up or attempted to be set up under the provisions of 
this Article and determine the question of public convenience and necessity for 
said project. (1935, c. 408, s. 6.) 


Cross References. — As to proceedings 
before the Utilities Commission and appeal 
therefrom, see §§ 62-60 to 62-82. 


CASE NOTES 


Cited in In re Housing Auth., 233 N.C. 649, 
65 S.E.2d 761 (1951). 


§ 157-46. Purpose of Article. 


It is the purpose and intent of this Article that the State, its subdivisions and 
agencies, and any county, city or municipality of the State shall be authorized, 
and are hereby authorized, to do any and all things necessary to aid and 
cooperate in the planning, construction and operation of housing projects by 
the United States of America and by housing authorities. (1935, c. 408, s. 7.) 


§ 157-47. Supplemental nature of Article. 


The powers conferred by this Articie shall be in addition and supplemental 
to the powers conferred by any other law. (1935, c. 408, s. 8.) 
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ARTICLE 3. 


Eminent Domain. 


§ 157-48. Finding and declaration of necessity. 


It is hereby declared that insanitary or unsafe dwelling accommodations 
exist in various areas of the State and that consequently many persons of low 
income are forced to reside in such dwelling accommodations; that these 
conditions cause an increase in and spread of disease and crime and constitute 
a menace to the health, safety, morals and welfare of the citizens of the State 
and impair economic values; that the clearance, replanning and reconstruction 
of the areas in which insanitary or unsafe housing conditions exist and the 
providing of safe and sanitary dwelling accommodations for persons of low 
income are public uses and purposes for which private property may be 
acquired; that it is in the public interest that work on such projects be 
instituted as soon as possible in order to relieve unemployment which now 
constitutes an emergency; and the necessity in the public interest for the 
provision hereinafter enacted, is hereby declared as a matter of legislative 
determination. (1935, c. 409, s. 1.) 


CASE NOTES 


Cited in In re Housing Auth., 233 N.C. 649, 
65 S.E.2d 761 (1951). 


§ 157-49. Housing project. 


The term “housing project” whenever used in this Article shall mean any 
undertaking (i) to demolish, clear, remove, alter or repair unsafe or insanitary 
housing and/or (ii) to provide dwelling accommodations for persons of low 
income, and said term may also include such buildings and equipment for 
recreational or social assemblies for educational, health or welfare purposes, 
and such necessary utilities as are designed primarily for the benefit and use 
of the occupants of such dwelling accommodations. (1935, c. 409, s. 2.) 


§ 157-50. Eminent domain for housing projects. 


Any corporation which is an agency of the United States of America shall 
have the right to acquire by eminent domain any real property, including 
improvements and fixtures thereon, which it may deem necessary for a 
housing project being constructed, operated or aided by it or the United States 
of America. Any corporation borrowing money or receiving other financial 
assistance from the United States of America or any agency thereof for the 
purpose of financing the construction or operation of any housing project or 
projects, the operation of which will be subject to public supervision or 
regulation, shall have the right to acquire by eminent domain any real 
property, including fixtures and improvements thereon, which it may deem 
necessary for such project. A housing project shall be deemed to be subject to 
public supervision or regulation within the meaning of this Article if the rents 
to be charged by it are in any way subject to the supervision, regulation or 
approval of the United States of America, the State or any of their subdivisions 
or agencies, or by a housing authority, city, municipality or county, whether 
such right to supervise, regulate or approve be by virtue of any law, statute, 
contract or otherwise. 

Any such corporate agency of the United States of America or any such 
corporation, upon the adoption of a resolution declaring that the acquisition of 
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the property described therein is in the public interest and necessary for public 
use, may exercise the power of eminent domain pursuant to the provisions of 


Chapter 40A. (1935, c. 409, s. 3; 1981, c. 919, s. 26.) 


Cross References. — As to exercise of emi- 
nent domain by housing authorities, see § 157-. 
Ve 


CASE NOTES 


Discretion of Housing Authority in Se- 
lection of Site. — In determining what prop- 
erty is necessary for a public housing site, a 
broad discretion is vested by statute in housing 
authority commissioners, to whom the power of 
eminent domain is delegated. In re Housing 
Auth., 235 N.C. 463, 70 S.E.2d 500 (1952); 
Housing Auth. v. Wooten, 257 N.C. 358, 126 
S.E.2d 101 (1962); Philbrook v. Chapel Hill 
Hous. Auth., 269 N.C. 598, 153 S.E.2d 153 


(1967), 
Selection of Slum Area Site Not Re- 
quired. — In the selection of a location for a 


housing project as authorized under the Hous- 
ing Authorities Law, the project may be built 
either in a slum area which has been cleared or 
upon other suitable site. The housing authority 
is given wide discretion in the selection and 
location of a site for such project. In re Housing 
Auth., 233 N.C. 649, 65 S.E.2d 761 (1951); 
Philbrook v. Chapel Hill Hous. Auth., 269 N.C. 
598, 153 S.E.2d 153 (1967). 

A housing authority has wide discretion in 
the selection and location of a site for a housing 
project. It is not required to select a site in a 
slum area as the site for a low-rent housing 
project. Martin v. North Carolina Hous. Corp., 
277 N.C. 29, 175 S.E.2d 665 (1970). ~ 

Fact that a few isolated properties in an 
area may be taken and dismantled which 
are above the standard of slum properties, or 
that some few desirable homes will be taken, 


will not affect the public character of the con- 
demnation proceeding. In re Housing Auth., 
233 N.C. 649, 65 S.E.2d 761 (1951); Martin v. 
North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

When Judicial Review of Authority’s 
Site Selection Is Available. — So extensive is 
the discretionary power of the housing commis- 
sioners that ordinarily the selection of a project 
site may only become an issuable question, 
determinable by the court, on allegations 
charging arbitrary or capricious conduct 
amounting to an abuse of discretion. However, 
allegations charging malice, fraud, or bad faith 
in the selection of a housing project site are not 
essential to confer the right of judicial review. It 
suffices to allege and show abuse of discretion. 
In re Housing Auth., 235 N.C. 463, 70 S.E.2d 
500. (1952); Philbrook v. Chapel Hill Hous. 
Auth., 269 N.C. 598, 153 S.E.2d 153 (1967). 

Testimony tending to show that other 
sites were available and suitable for a 
housing project is relevant and admissible 
as bearing directly on the question of whether 
the housing commissioners acted arbitrarily or 
capriciously in attempting to appropriate the 
proposed site. In re Housing Auth., 235 N.C. 
463, 70 S.E.2d 500 (1952). 

As to evidence showing arbitrary and 
capricious actions in selecting site, see In 
re Housing Auth., 235 N.C. 463, 70 S.E.2d 500 
(1952). 


§ 157-51: Repealed by Session Laws 1983, c. 149. 


ARTICLE 4. 


National Defense Housing Projects. 


§ 157-52. Purpose of Article. 


It is hereby found and declared that the National Defense Program involves 
large increases in the military forces and personnel in this State, a great 
increase in the number of workers in already established manufacturing 
centers and the bringing of a large number of workers and their families to new 
centers of defense industries in the State; that there is an acute shortage of 
safe and sanitary dwellings available to such persons and their families in this 
State which impedes the National Defense Program; that it is imperative that 
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action be taken immediately to assure the availability of safe and sanitary 
dwellings for such persons to enable the rapid expansion of national defense 
activities in this State and to avoid a large labor turnover in defense industries 
which would seriously hamper their production; that the provisions hereinaf- 
ter enacted are necessary to assure the availability of safe and sanitary 
dwellings for persons engaged in national defense activities which otherwise 
would not be provided at this time, and that such provisions are for the public 
use and purpose of facilitating the National Defense Program in this State. It 
is further declared to be the purpose of this Article to authorize housing 
authorities to do any and all things necessary or desirable to secure the 
financial aid of the federal government, or to cooperate with or act as agent of 
the federal government, in the expeditious development and the administra- 
tion of projects to assure the availability when needed of safe and sanitary 
dwellings for persons engaged in national defense activities. (1941, c. 63, s. 1.) 


§ 157-53. Definitions. 


(a) “Administration,” as used in this Article, shall mean any and all 
undertakings necessary for management, operation or maintenance, in con- 
nection with any project, and shall include the leasing of any project (in whole 
or in part) from the federal government. 

(b) “Development” as used in this Article, shall mean any and all undertak- 
ings necessary for the planning, land acquisition, demolition, financing, 
construction or equipment in connection with a project (including the negoti- 
ation or award of contracts therefor), and shall include the acquisition of any 
project (in whole or in part) from the federal government. 

(c) “Federal government,” as used in this Article, shall mean the United 
States of America or any agency or instrumentality, corporate or otherwise, of 
the United States of America. 

(d) “Housing authority,” as used in this Article, shall mean any housing 
any established or hereafter established pursuant to Article 1 of this 

apter. 

(e) The development of a project shall be deemed to be “initiated,” within the 
meaning of this Article, if a housing authority has issued any bonds, notes or 
other obligations with respect to financing the development of such project of 
the authority, or has contracted with the federal government with respect to 
the exercise of powers hereunder in the development of such project of the 
federal government for which an allocation of funds has been made prior to the 
termination of the present war. 

(f) “Persons engaged in national defense activities,” as used in this Article 
shall include: enlisted personnel in the armed services of the United States and 
employees of the Defense Department assigned to duty at armed forces 
reservations, posts or bases; and workers engaged or to be engaged in 
industries connected with and essential to the National Defense Program; and 
shall include the families of the aforesaid persons who are living with them. 

(g) “Persons of low income,” as used in this Article, shall mean persons or 
families who lack the amount of income which is necessary (as determined by 
the housing authority undertaking the housing project) to enable them, 
without financial assistance, to live in decent, safe and sanitary dwellings, 
without overcrowding. 

(h). “State public body,” as used in this Article, shall include the State, its 
subdivisions and agencies, and any county, city, town or incorporated village of 
the State. (1941, c. 63, s. 8; 1943, c. 90, s. 2; 1995, c. 379, s. 4.) 
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Editor’s Note. — The “present war,” re- ‘. 
ferred to in subsection’ (e) of this section, is 
World War II. 


§ 157-54. Rights, powers, etc., of housing authorities rela- 
tive to national defense projects. 


Any housing authority may undertake the development and administration 
of projects to assure the availability of safe and sanitary dwellings for persons 
engaged in national defense activities whom the housing authority determines 
would not otherwise be able to secure safe and sanitary dwellings within the 
vicinity thereof, but no housing authority shall initiate the development of any 
such project pursuant to this Article after the termination of the present war. 

In the ownership, development or administration of such projects, a housing 
authority shall have all the rights, powers, privileges and immunities that 
such authority has under any provision of law relating to the ownership, 
development or administration of slum clearance and housing projects for 
persons of low income, in the same manner as though all the provisions of law 
applicable to slum clearance and housing projects for persons of low income 
were applicable to projects developed or administered to assure the availability 
of safe and sanitary dwellings for persons engaged in national defense 
activities as provided in this Article, and housing projects developed or 
administered hereunder shall constitute “housing projects” under Article 1 of 
this Chapter, as that term is used therein: Provided, that during the period 
(herein called the “national defense period”) that a housing authority finds 
(which finding shall be conclusive in any suit, action or proceeding) that within 
its authorized area of operation, or any part thereof, there is an acute shortage 
of safe and sanitary dwellings which impedes the National Defense Program in 
this State and that the necessary safe and sanitary dwellings would not 
otherwise be provided when needed for persons engaged in national defense 
activities, any project developed or administered by such housing authority (or 
by any housing authority cooperating with it) in such area pursuant to this 
Article, with the financial aid of the federal government (or as agent for the 
federal government as hereinafter provided), shall not be subject to the 
limitations provided in G.S. 157-29; and provided further, that, during the 
national defense period, a housing authority may make payments in such 
amounts as it finds necessary or desirable for any services, facilities, works, 
privileges or improvements furnished for or in connection with any such 
projects. After the national defense period, any such projects owned and 
administered by a housing authority shall be administered for the purposes 
and in accordance with the provisions of Article 1 of this Chapter. (1941, c. 63, 
Siti h943 wt 3900s, 1.) 


Editor’s Note. — The “present war,” re- 
ferred to at the end of the first paragraph of this 
section, is World War II. 


§ 157-55. Cooperation with federal government; sale to 
same. 


A housing authority may exercise any or all of its powers for the purpose of 
cooperating with, or acting as agent for, the federal government in the 
development or administration of projects by the federal government to assure 
the availability of safe and sanitary dwellings for persons engaged in national 
defense activities and may undertake the development or administration of 
any such project for the federal government. In order to assure the availability 
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of safe and sanitary housing for persons engaged in national defense activities, 
a housing authority may sell (in whole or in part) to the federal government 
any housing projects developed for persons of low income but not yet occupied 
by such persons; such sale shall be at such price and upon such terms as the 
housing authority shall prescribe and shall include provision for the satisfac- 
eS a fo and liabilities of the authority relating to such project. (1941, 
c. 63, s. 3. 


§ 157-56. Cooperation of State public bodies in developing 
projects. 


Any State public body shall have the same rights and powers to cooperate 
with housing authorities, or with the federal government, with respect to the 
development or administration of projects to assure the availability of safe and 
sanitary dwellings for persons engaged in national defense activities that such 
State public body has pursuant to Article 2 of this Chapter, for the purpose of 
assisting the development or administration of slum clearance or housing 
projects for persons of low income. (1941, c. 63, s. 4.) 


§ 157-57. Obligations issued for projects made legal in- 
vestments; security for public deposits. 


Bonds or other obligations issued by a housing authority for a project 
developed or administered pursuant to this Article shall be security for public 
deposits and legal investments to the same extent and for the same persons, 
institutions, associations, corporations, bodies and officers as bonds or other 
obligations issued pursuant to Article 1 of this Chapter for the development of 
a slum clearance or housing project for persons of low income. (1941, c. 63, s. 


5.) 


§ 157-58. Bonds, notes, etc., issued heretofore, validated. 


All bonds, notes, contracts, agreements and obligations of housing authori- 
ties heretofore issued or entered into relating to financing or undertaking 
(including cooperating with or acting as agent of the federal government in) the 
development or administration of any project to assure the availability of safe 
and sanitary dwellings for persons engaged in national defense activities, are 
hereby validated and declared legal in all respects, notwithstanding any defect 
or irregularity therein or any want of statutory authority. (1941, c. 63, s. 6.) 


§ 157-59. Further declaration of powers granted housing 
authorities. 


This Article shall constitute an independent authorization for a housing 
authority to undertake the development or administration of projects to assure 
the availability of safe and sanitary dwellings for persons engaged in national 
defense activities as provided in this Article and for a housing authority to 
cooperate with, or act as agent for, the federal government in the development 
or administration of similar projects by the federal government. A housing 
authority may do any and all things necessary or desirable to cooperate with, 
or act as agent for, the federal government, or to secure financial aid, in the 
expeditious development or in the administration of projects to assure the 
availability of safe and sanitary dwellings for persons engaged in national 
defense activities and to effectuate the purposes of this Article. (1941, c. 63, s. 
fe 
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§157-66 


§ 157-60. Powers conferred by Article supplemental. 


The powers conferred by this Article shall be in addition and supplemental 
to the powers conferred by any other law, and nothing contained herein shall 
be construed as limiting any other powers of a housing authority. (1941, c. 63, 


s. 9.) 


CASE NOTES 


Cited in In re Housing Auth., 235 N.C. 463, 
70 S.E.2d 500 (1952). 


§§ 157-61 through 157-65: Reserved for future codification purposes. 


ARTICLE 5D. 


Indian Housing Authority. 


§ 157-66. Authority created. 


There is hereby created and established a public body corporate and politic 
to be known as the North Carolina Indian Housing Authority which shall be 
governed by the provisions of law controlling housing authorities as set out in 
this Chapter as well as other applicable provisions of the General Statutes. It 
is the intent of the General Assembly that the North Carolina Indian Housing 
Authority not be treated as a State agency for any purpose, but rather that it 
be treated as a housing authority as set out above. (1977, c. 1112, s. 1; 1989 
(Reg. Sess., 1990), c. 1066, s. 15(b); 1998, c. 201, s. 1.) 


Editor’s Note. — Session Laws 1989 (Reg. 
Sess., 1990), c. 1066, which amended this sec- 
tion, in s. 15(a) provided: “The Director of the 
Office of Indian Housing has stated that if the 
North Carolina State Indian Housing Authority 
is a State agency, then it will be ineligible to 
receive more than $1,000,000 per year in fed- 


eral assistance. This section clarifies that the 
Authority is not a State agency.” 

Legal Periodicals. — For article on crimi- 
nal jurisdiction on the North Carolina Chero- 
kee Indian reservation, see 24 Wake Forest L. 
Rev. 335 (1989). 


CASE NOTES 


The public duty doctrine did not apply 
to the defendant Housing Authority be- 
cause it was properly classified as a local 
government agency, despite its existence as a 
municipal corporation, for the following rea- 
sons: Pursuant to § 157-4, a housing authority 
is created by local government; the city council 
and its members are appointed by the mayor; 
the language in several provisions within 
Chapter 157 clearly distinguishes between 
housing authorities and state agencies; § 157- 
26 labels housing authorities as “local govern- 


ment agencies” and exempts them from taxa- 
tion “to the same extent as a unit of local 
government;” and the Housing Authorities Law 
which creates the North Carolina Indian Hous- 
ing Authority states: “It is the intent of the 
General Assembly that the North Carolina In- 
dian Housing Authority not be treated as a 
State agency for any purpose, but rather that it 
be treated as a housing authority as set out 
above.” Huntley v. Pandya, 139 N.C. App. 624, 
534 S.E.2d 238 (2000), cert. denied, 353 N.C. 
263, 546 S.E.2d 98 (2000). 
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§ 157-67. Powers of Authority; applicability of certain 
laws; powers of Governor and Commission of 
Indian Affairs. 


The Indian Housing Authority, hereafter referred to as the Authority, shall 
exercise its powers to provide housing for Indians of low income. Except as 
otherwise provided in this Article, all the provisions of law applicable to 
housing authorities created for municipalities pursuant to Chapter 157 of the 
General Statutes shall be applicable to this Authority, unless a different 
meaning clearly appears from the context. The Governor and the Commission 
of Indian Affairs are hereby authorized to exercise all appointing and other 
powers with respect to this Authority that are vested pursuant to said Chapter 
157 in the chief executive officer and governing body of a municipality. (1977, 
Seid e: 2 1993.'c. 201,'s. 1.) 


§ 157-68. Commissioners of Authority. 


The Authority shall consist of not less than five nor more than 16 commis- 
sioners (the number to be set by the North Carolina State Commission of 
Indian Affairs) who shall be appointed by the Governor, after receiving 
nominations from the North Carolina State Commission of Indian Affairs. For 
each vacancy, the Governor must appoint one person from a list of two eligible 
persons so nominated. Commissioners shall be selected from the major groups 
of North Carolina Indians that elect members to the North Carolina State 
Commission of Indian Affairs under G.S. 143B-407. No person shall be barred 
from serving as a commissioner because he is a tenant or home buyer in an 
Indian housing project. (1977, c. 1112, s. 3; 1987 (Reg. Sess., 1988), c. 1014; 
1998-155, s. 2; 2001-318, s. 2.) 


Editor’s Note. — Session Laws 1987 (Reg. Effect of Amendments. — Session Laws 
Sess., 1988), c. 1014, s. 2 provided that the act, 2001-318, s. 2, effective July 28, 2001, substi- 
which rewrote this section, was effective upon tuted “16 commissioners” for “15 commission- 
ratification (June 29, 1988), but would not _ ers” in the first sentence. 
affect the term of office of any current member 
of the North Carolina State Indian Housing 
Authority. 


§ 157-69. Area of operation. 


The area of operation of the Authority shall include the entire State: 
Provided, that the Authority shall not undertake any housing project or 
projects within the area of operation of any city, county or regional housing 
authority unless a resolution shall have been adopted by such city, county or 
regional housing authority declaring that there is a need for the Indian 
Housing Authority to exercise its powers within such city, county or regional 
housing authority’s area of operation. (1977, c. 1112, s. 4; 1993, c. 201, s. 1.) 


§ 157-70. Rentals and tenant selection in accordance with 
§ 157-29. 


Rentals and tenant selection in connection with projects of the Authority 
shall be in accordance with G.S. 157-29. (1977, c. 1112, s. 5; 1983 (Reg. Sess., 
1984), c. 1068.) 
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Chapter 157A. 


Historic Properties Commissions. 


§§ 157A-1 through 157A-13: Transferred to §§ 160A-399.1 to 160A- 
399.13 by Session Laws 1978, c. 426, s. 62. 
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Chapter 158. 


Local Development. 


Article 1. 
Local Development Act of 1925. 


Sec. 

158-1 through 158-7. [Repealed.] 
158-7.1. Local development. 

158-7.2. Accounting for expenditures. 
158-7.3. [Not in effect.] 


Article 2. 


Economic Development Commissions. 


158-8. Creation of municipal, county or re- 
gional commissions authorized; 
composition; joining or withdraw- 
ing from regional commissions. 

158-8.1. Creation of Western North Carolina 
Regional Economic Development 
Commission. 

158-8.2. Creation of Northeastern North Caro- 
lina Regional Economic Develop- 
ment Commission. 

158-8.3. Creation of Southeastern North Caro- 
lina Regional Economic Develop- 
ment Commission. 

158-8.4. Removal of commission members. 

158-9. Organization of commission; rules and 


regulations; committees; meet- 
ings. 

158-10. Staff and personnel; contracts for ser- 
vices. 

158-11. Office and equipment. 

158-12. Fiscal affairs generally; appropria- 


tions. 
158-12.1. Commission funds secured. 
158-13. Powers and duties. 
158-14. Regional planning and economic devel- 
opment commissions authorized. 
158-15. Powers granted herein supplementary. 


Article 2A. 


Multi-County Water Conservation and 
Infrastructure District. 


158-15.1. Multi-County Water Conservation 
and Infrastructure District. 
158-15.2 through 158-15.9. [Reserved.] 


Article 3. 


Tax Elections for Industrial Development 
Purposes. 


158-16. Board of commissioners may call tax 
election; rate and purposes of tax. 


Sec. 

158-17. Registration of voters; election under 
supervision of county board of 
elections. 

Form of ballot; when ballots supplied; 
designation of ballot box. 

Counting of ballots; canvassing, certi- 
fying and announcing results of 
elections. 

Authorized tax rate. 

Creation of industrial development 
commission; membership and 
terms of office; vacancies; meet- 
ings; selection of officers; bylaws 
and procedural rules and policies; 
authority of treasurer and re- 
quired bond; subsidy or invest- 
ment in business or industry for- 
bidden. 

Bureau set up under supervision and 
control of industrial development 
commission; furnishing county 
commissioners with proposed bud- 
get. 

Board of county commissioners may 
function and carry out duties of 
industrial development commis- 
sion. 

158-24. Counties to which Article applies. 

158-25 through 158-29. [Reserved.] 


158-18. 


158-19. 


158-20. 
158-21. 


158-22. 


158-23. 


Article 4, 
Global TransPark Development Zone. 


158-30. Title. 

158-31. Purpose. 

158-32. Definitions. 

158-33. Creation of Global TransPark Develop- 

ment Zone. 

158-33.1. Addition of counties to Zone. 

158-34. Territorial jurisdiction of Zone. 

158-35. Commission membership, officers, 
compensation. 

Voting. 

Powers of the Zone. 

Fiscal accountability. 

Funds. 

Tax exemption. 

Withdrawal; termination. 

Temporary Zone vehicle registration 
tax. 


158-36. 
158-37. 
158-38. 
158-39. 
158-40. 
158-41. 
158-42. 
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| ARTICLE 1. ~ 
Local Development Act of 1925. 


Local Modification. — (As to Article 1) Pitt: 
1989 (Reg. Sess., 1990), c. 847, s. 1. 


§ 158-1: Repealed by Session Laws 1973, c. 803, s. 37. 


Cross References. — See now §§ 158-7.1 
and 158-7.2. 


§ 158-2: Repealed by Session Laws 1973, c. 803, s. 38. 


Cross References. — See now §§ 158-7.1 
and 158-7.2. 


§§ 158-3 through 158-7: Repealed by Session Laws 1973, c. 803, ss. 
39-43, 


§ 158-7.1. Local development. 


(a) Each county and city in this State is authorized to make appropriations 
for the purposes of aiding and encouraging the location of manufacturing 
enterprises, making industrial surveys and locating industrial and commercial 
plants in or near such city or in the county; encouraging the building of 
railroads or other purposes which, in the discretion of the governing body of the 
city or of the county commissioners of the county, will increase the population, 
taxable property, agricultural industries and business prospects of any city or 
county. These appropriations may be funded by the levy of property taxes 
pursuant to G.S. 153A-149 and 160A-209 and by the allocation of other 
revenues whose use is not otherwise restricted by law. 

(b) A county or city may undertake the following specific economic develop- 
ment activities. (This listing is not intended to limit by implication or 
otherwise the grant of authority set out in subsection (a) of this section). The 
activities listed in this subsection may be funded. by the levy of property taxes 
pursuant to G.S. 153A-149 and G.S. 160A-209 and by the allocation of other 
revenues whose use is not otherwise restricted by law. 

(1) A county or city may acquire and develop land for an industrial park, 
to be used for manufacturing, assembly, fabrication, processing, 
warehousing, research and development, office use, or similar indus- 
trial or commercial purposes. A county may acquire land anywhere in 
the county, including inside of cities, for an industrial park, while a 
city may acquire land anywhere in the county or counties in which it 
is located. A county or city may develop the land by installing utilities, 
drainage facilities, street and transportation facilities, street lighting, 
and similar facilities; may demolish or rehabilitate existing struc- 
tures; and may prepare the site for industrial or commercial uses. A 
county or city may convey property located in an industrial park 
pursuant to subsection (d) of this section. 

(2) A county or city may acquire, assemble, and hold for resale property 
that is suitable for industrial or commercial use. A county may acquire 
such property anywhere in the county, including inside of cities, while 
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a city may acquire such property inside the city or, if the property will 
be used by a business that will provide jobs to city residents, 
anywhere in the county or counties in which it is located. A county or 
city may convey property acquired or assembled under this subdivi- 
sion pursuant to subsection (d) of this section. 

(3) A county or city may acquire options for the acquisition of property 
that is suitable for industrial or commercial use. The county or city 
may assign such an option, following such procedures, for such 
consideration, and subject to such terms and conditions as the county 
or city deems desirable. 

(4) Acounty or city may acquire or construct one or more “shell buildings”, 
which are structures of flexible design adaptable for use by a variety 
of industrial or commercial businesses. A county or city may convey or 
lease a shell building or space in a shell building pursuant to 
subsection (c) of this section. 

(5) A county or city may construct, extend or own utility facilities or may 
provide for or assist in the extension of utility services to be furnished 
to ae UR iB facility, whether the utility is publicly or privately 
owned. 

(6) A county or city may extend or may provide. for or assist in the 
extension of water and sewer lines to industrial properties or facili- 
ties, eather the industrial property or facility is publicly or privately 
owned. 

(7) A county or city may engage in site preparation for industrial proper- 
ties or facilities, whether the industrial property or facility is publicly 

| or privately owned. 

(c) Any appropriation or expenditure pursuant to subsection (b) of this 
section must be approved by the county or city governing body after a public 
hearing. The county or city shall publish notice of the public hearing at least 
10 days before the hearing is held. If the appropriation or expenditure is for the 
acquisition of an interest in real property, the notice shall describe the interest 
to be acquired, the proposed acquisition cost of such interest, the governing 
body’s intention to approve the acquisition, the source of funding for the 
acquisition and such other information needed to reasonably describe the 
acquisition. If the appropriation or expenditure is for the improvement of 
privately owned property by site preparation or by the extension of water and 
sewer lines to the property, the notice shall describe the improvements to be 
made, the proposed cost of making the improvements, the source of funding for 
the improvements, the public benefit to be derived from making the improve- 
ments, and any other information needed to reasonably describe the improve- 
ments and their purpose. 

(d) A county or city may lease or convey interests in real property held or 
acquired pursuant to subsection (b) of this section in accordance with the 
procedures of this subsection. A county or city may convey or lease interests in 
property by private negotiation and may subject the property to such cove- 
nants, conditions, and restrictions as the county or city deems to be in the 
public interest or necessary to carry out the purposes of this section. Any such 
conveyance or lease must be approved by the county or city governing body, 
after a public hearing. The county or city shall publish notice of the public 
hearing at least 10 days before the hearing is held; the notice shall describe the 
interest to be conveyed or leased, the value of the interest, the proposed 
consideration for the conveyance or lease, and the governing body’s intention to 
approve the conveyance or lease. Before such an interest may be conveyed, the 
county or city governing body shall determine the probable average hourly 
wage to be paid to workers by the business to be located at the property to be 
conveyed and the fair market value of the interest, subject to whatever 
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covenants, conditions, and restrictions the county or city proposes to subject it 
to. The consideration for the conveyance may not be less than the value so 
determined. 

(d1) Repealed by Session Laws 1993, c. 497, s. 22. 

(d2) In arriving at the amount of consideration that it receives, the Board 
may take into account prospective tax revenues from improvements to be 
constructed on the property, prospective sales tax revenues to be generated in 
the area, as well as any other prospective tax revenues or income coming to the 
county or city over the next 10 years as a result of the conveyance or lease 
provided the following conditions are met: 

(1) The governing board of the county or city shall determine that the 
conveyance of the property will stimulate the local economy, promote 
business, and result in the creation of a substantial number of jobs in 
the county or city that pay at or above the median average wage in the 
county or, for a city, in the county where the city is located. A city that 
spans more than one county is considered to be located in the county 
where the greatest population of the city resides. For the purpose of 
this subdivision, the median average wage in a county is the median 
average wage for all insured industries in the county as computed by 
the Employment Security Commission for the most recent period for 
which data is available. 

(2) The governing board of the county or city shall contractually bind the 
purchaser of the property to construct, within a specified period of 
time not to exceed five years, improvements on the property that will 
generate the tax revenue taken into account in arriving at the 
consideration. Upon failure to construct the improvements specified 
in the contract, the purchaser shall reconvey the property back to the 
county or city. 

(e) All appropriations and expenditures pursuant to subsections (b) and (c) 
of this section shall be subject to the provisions of the Local Government 
Budget and Fiscal Control Acts of the North Carolina General Statutes, 
respectively, for cities and counties and shall be listed in the annual financial 
report the county or city submits to the Local Government Commission. The 
budget format for each such governing body shall make such disclosures in 
pee detail as the Local Government Commission may by rule and regulation 

irect. 

(f) At the end of each fiscal year, the total of the following for each county 
and city may not exceed one-half of one percent (0.5%) of the outstanding 
assessed property tax valuation for the county or city as of January 1 preceding 
the beginning of the fiscal year: 

(1) The investment in property acquired at any time under subdivisions 
(b)(1) through (b)(4) of this section and owned at the end of the fiscal 
year. 

(2) The amount expended during the fiscal year under subdivisions (b)(5) 
and (b)(7) of this section. 

(3) The amount of tax revenue that was taken into account under 
subsection (d2) of this section and was expected to be received during 
the fiscal year. 

The Local Government Commission shall review the annual financial 
reports filed by counties and cities to determine if any county or city has 
exceeded the limit set by this subsection. If the Commission finds that a county 
or city has exceeded this limit, it shall notify the county or city. A county or city 
that receives a notice from the Commission under this subsection must submit 
to the Commission for its review and approval any appropriation or expendi- 
ture the county or city proposes to make under this section during the next 
three fiscal years. The Commission shall not approve an appropriation or 
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expenditure that would cause a county or city to exceed the limit set by this 


subsection. 


(g) Repealed by Session Laws 1989, c. 374, s. 1. (1973, c. 803, s. 37; 1985, c. 
639, s. 1; 1985 (Reg. Sess., 1986), c. 846, s. 1; c. 848, s..1; ¢. 858, Roche Cad Ligue 
1; c. 921, s. 1s 1987, c. 577, s. Lak 1989, c. 374, s. iL? 1991, c. 598, s. 6: c. 659, SS. 
Wi? 1991 (Reg. Sess. , 1992), C 793, Se 1: oe: 799, S. ‘1: c 938, S. 1; 1993, o ae S. 
1; c. 42, 8. 1; c. 246, ss. 1(a), 1(b); ¢. 275, s. 2: c. 358, s. 13: c. 497, ss. 22, 24°. 


536, ss. 1, 4.) 


Local Modification. — (As to Article 1) 
Burke: 1987 (Reg. Sess., 1988), c. 1002, s. 3.2; 
Chatham: 1993, c. 358, ss. 10-12; Clay: 1993, c. 
520, s. 3; Davie: 1993, c. 536, s. 2; Duplin: 1991, 
G: 390: Henderson: 1993, : 520, s. 3; (As to 
Atticte 1) Lenoir: 1987 (Reg. Seaae 1988), c. 
1002, ss. 1-3; Mecklenburg: 1993, c. 174, s. 1; 
Rockingham: 19938, c. 536, s. 2; Transylvania: 
1993, c. 520, s. 3; city of Brevard: 1993, c. 520, 
s. 3; city of Charlotte: 1993, c. 174, s. 1; (As to 
Article 1) city of Kinston: 1987 (Reg. Sess., 
1990), c. 1002, ss. 1-3; (As to Article 1) city of 
Morganton: 1987 (Reg. Sess., 1988), c. 1002, s. 
3.1; town of Mocksville: 1993, c. 536, s. 2; town 
of Pittsboro: 1993, c. 358, ss. 10-12; town of 
Silver City: 1993, c. 358, ss. 10-12; town of 
Wallace: 1998-40, s. 2. 

Editor’s Note. — Session Laws 1987, c. 577, 
s. 1 amended Session Laws 1985, c. 639, s. 4, as 
amended by Session Laws 1985 (Reg. Sess., 
1986), cc. 846, 848, 849, 858, 874, 911, 916, 921, 
and Session Laws 1987, c. 203, which formerly 
made subsections (b) to (f) of this section appli- 
cable only to certain counties, municipalities 
and towns, to read solely: “This act shall be- 
come effective January 1, 1986.” Furthermore, 
subsection (g), which was enacted by Session 
Laws 1987, c. 577, s. 1.1 and excepted Bun- 
combe County and municipalities therein from 
the provisions of subsections (b) to (f) was 
repealed by Session Laws 1989, c. 374, s. 1. 
Thus subsections (b) to (d), (e) and (f) now have 
statewide application. 


Session Laws 19938, c. 272, s. 2 and c. 520, s. 
4 created local modifications to subsection (d1) 
applicable to the cities of Brevard and High 
Point and to Clay, Henderson, and 
Transylvania Counties. Subsection (d1) was 
repealed by Session Laws 1993, c. 497, s. 22 and 
c. 536,'s.'4. 

Session Laws 1993, c. 497, which amended 
this section, in s. 25 provides: “Liberal Con- 
struction. This act, being necessary for the 
prosperity and welfare of the State and its 
inhabitants, shall be liberally construed to ef- 
fect these purposes.” 

Session Laws 1998, c. 497, which amended 
this section, in s. 29 provides that Sections 22, 
23, and 24 do not affect appropriations or 
expenditures that are made by a county or city 
after the effective date of the act and were 
agreed to in writing by the county or city before 
the effective date of this agreement as part of 
an economic development. The act was effective 
upon ratification (July 23, 1993). 

Session Laws 1993, c. 536, which amended 
this section, in s. 3 provides: “This act does not 
affect appropriations or expenditures that are 
made by a county or city after the effective date 
of this act and were agreed to in writing by the 
county or city before the effective date of this 
act as part of an economic development — 
project.” 


CASE NOTES 


Constitutionality — This section does not 
violate the public purpose clause of the North 
Carolina Constitution. Maready v. City of Win- 
ston-Salem, 342 N.C. 708, 467 S.E.2d 615 
(1996). 

Under the expanded understanding of public 
purpose, even the most innovative activities 
this section permits are constitutional so long 
as they primarily benefit the public and not a 
private party. Maready v. City of Winston-Sa- 
lem, 342 N.C. 708, 467 S.E.2d 615 (1996). 

Public Purpose. — An expenditure does not 
lose its public purpose merely because it in- 
volves a private actor; if an act will promote the 
welfare of a state or local government and its 
citizens, it is for a public purpose. Maready v. 


City of Winston-Salem, 342 N.C. 
S.E.2d 615 (1996). 

Promotion of General Economic Wel- 
fare. — Sections 158-8 through 158-15, 160A- 
209(c), and 153A-149(c) clearly indicate that 
this section is a part of a comprehensive scheme 
of legislation dealing with economic develop- 
ment whereby the General Assembly is at- 
tempting to authorize exercise of the power of 
taxation for the perceived public purpose of 
promoting the general economic welfare of the 
citizens of North Carolina. Maready v. City of 
Winston-Salem, 342 N.C. 708, 467 S.E.2d 615 
(1996). 

Permissible Governmental Action. — 
The activities this section authorizes are in 


708, 467 


1211 


§158-7.2 


keeping with those accepted as within the scope 
of permissible governmental action. Maready v. 
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City of Winston-Salem, 342 N.C. 708, 467 
S.E.2d 615 (1996). 


OPINIONS OF ATTORNEY GENERAL 


A business development investment 
grant program designed to offer tax re- 
bates for the purposes of “diversifyling] the tax 
base, offer[ing] improved employment opportu- 
nities for the citizens” and “promotling] eco- 
nomic growth” may be permissible under this 


section depending upon whether it primarily 
serves a public purpose. See opinion of Attorney 
General to Robert B. Smith, Jr., Smith and 
Gamblin, PLLC Attorneys at Law, 1997 
N.C.A.G. 55 (8/29/97). 


§ 158-7.2. Accounting for expenditures. 


In the event funds appropriated for the purposes of this Article are turned 
over to any agency or organization other than the county or city for expendi- 
ture, no such expenditure shall be made until the county or city has approved 
the same, and all such expenditures shall be accounted for by the agency or 
organization at the end of the fiscal year for which they were appropriated. 


(1978, c. 803, s. 38.) 


§ 158-7.3: Not in effect. 


Editor’s Note. — A § 158-7.3 was enacted 
by Session Laws 1993, c. 497, s. 19, but was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 


financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The section, therefore, never took 
effect. 


without the need of voter approval, and issue 


ARTICLE 2. 


Economic Development Commissions. 


§ 158-8. Creation of municipal, county or regional com- 
missions authorized; composition; joining or 
withdrawing from regional commissions. 


The governing body of any municipality or the board of county commission- 
ers of any county may by resolution create an economic development commis- 
sion for said municipality or county. The governing bodies of any two or more 
municipalities and/or counties may by joint resolution, adopted by separate 
vote of each governing body concerned, create a regional economic development 
commission. A municipal or county economic development commission shall 
consist of from three to nine members, named for terms and compensation (if 
any) fixed by its respective governing body. The membership, compensation (if 
any), and terms of a regional economic development commission, and the 
formula for its financial support, shall be fixed by the joint resolution creating 
the commission. Additional governmental units may join a regional commis- 
sion with the consent of all existing members. Any governmental unit may 
withdraw from a regional commission on two years’ notice to the other 
members. The resolution creating a municipal, county, or regional economic 
development commission may be modified, amended, or repealed in the same 
manner as it was originally adopted. (1961, c. 722, s. 2.) 
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Local Modification. — Cherokee: 1973, c. 
1406; Columbus: 1993 (Reg. Sess., 1994), c. 706, 
s. 1; Graham: 1973, c. 1406; Jackson: 1973, c. 
1406; Nash: 1989, c. 697, s. 1; Swain: 1973, c. 
1406; Union: 1993 (Reg. Sess., 1994), c. 706, s. 
if 

Editor’s Note. — Session Laws 2001-424, 
ss. 20.10(a) and (b), provide for the allocation of 
funds appropriated in Session Laws 2001-424 
to the Department of Commerce for regional 
economic development commissions to the fol- 
lowing commissions: Western North Carolina 
Regional Economic Development Commission, 
Research Triangle Regional Commission, 
Southeastern North Carolina Regional Eco- 
nomic Development Commission, Piedmont 
Triad Partnership, Northeastern North Caro- 
lina Regional Economic Development Commis- 
sion, Global TransPark Development Commis- 
sion, and Carolinas Partnership, Inc. A series of 
steps is set out for determining the allocation to 
each commission. 

Session Laws 2001-424, ss. 20.11(a) and (b), 
provide: “(a) Each regional economic develop- 
ment commission receiving a grant-in-aid from 
the Department of Commerce shall: 

“(1) By January 15, 2002, and more fre- 
quently as requested, report to the Joint Legis- 
lative Commission on Governmental Opera- 
tions, the Fiscal Research Division, and the 
Department of Commerce the following infor- 
mation: 

“a. State fiscal year 2000-2001 program ac- 
tivities, objectives, and accomplishments; 

“b. State fiscal year 2000-2001 itemized ex- 
penditures and fund sources; 

“c. State fiscal year 2001-2002 planned activ- 
ities, objectives, and accomplishments as spec- 
ified in subdivisions (b) (1) through (b)(6) of this 
section [s. 20.11(b)(1) to (b)(6) of Session Laws 
2001-424] including actual results through De- 
cember 31, 2001; 

“d. State fiscal year 2001-2002 estimated 
itemized expenditures and fund sources includ- 
ing actual expenditures and fund sources 
through December 31, 2001. 

“(2) By January 15, 2003, and more fre- 
quently as requested, report to the Joint Legis- 
lative Commission on Governmental Opera- 
tions, the Fiscal Research Division, and the 
Department of Commerce the following infor- 
mation: 

“a. State fiscal year 2001-2002 program ac- 
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tivities, objectives, and accomplishments; 

“b. State fiscal year 2001-2002 itemized ex- 
penditures and fund sources; 

“c. State fiscal year 2002-2003 planned activ- 
ities, objectives, and accomplishments as spec- 
ified in subdivisions (b)(1) through (b)(6) of this 
section [s. 20.11(b)(1) to (b)(6) of Session Laws 
2001-424] including actual results through De- 
cember 31, 2002; 

“d. State fiscal year 2002-2003 estimated 
itemized expenditures and fund sources includ- 
ing actual expenditures and fund sources 
through December 31, 2002. 

“(3) Provide to the Fiscal Research Division 
and the Department of Commerce a copy of its 
annual audited financial statement within 30 
days of issuance of the statement. 

“(b) Each regional economic development 
commission receiving a grant-in-aid from the 
Department of Commerce in each fiscal year of 
the 2001-2003 biennium shall by January 15 of 
each fiscal year report to the Department of 
Commerce the following information for the 
most recently completed fiscal year: 

“(1) The number of and description of mar- 
keting outreach events including trade shows, 
recruitment missions, and related activities; 

“(2) The number of jobs saved; 

“(3) The amount of investment and number of 
jobs created by the direct efforts of a commis- 
sion; 

“(4) Initiatives undertaken to establish certi- 
fied sites and shell buildings; 

“(5) The number of referrals or leads handled 
that were generated by the Department of 
Commerce; 

“(6) The number and listing of available sites 
and buildings within the region served by a 
commission; 

“(7) A listing of major accomplishments.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 


2001-424, s. 36.5 is a 


CASE NOTES 


Contributions Held Due. — Where, from 
1971 through February, 1982, defendant county 
participated as a member in plaintiff regional 
council’s activities, attending meetings and 
workshops and receiving the benefits of plain- 
tiff’s plans and services, and during this time 


defendant made full payments of its propor- 
tionate share of plaintiff’s budget as set forth in 
plaintiff's bylaws, and where, most signifi- 
cantly, defendant indicated in a letter of March 
8, 1982, that the county board of commissioners 
unanimously voted to comply with the obliga- 
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tions incumbent on a withdrawing member, 
and furthermore, where defendant did not raise 
any material question of fact pertaining to 
plaintiff's request that defendant should be 
estopped from denying its obligation, grant of 
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complaint seeking contributions due from de- 
fendant would be affirmed. Land-of-Sky Re- 
gional Council v. County of Henderson, 78 N.C. 
App. 85, 336 S.E.2d 653 (1985), cert. denied, 
316 N.C. 558, 344 S.E.2d 7 (1986). 


plaintiff’s motion for summary judgment on its 


§ 158-8.1. Creation of Western North Carolina Regional 
Economic Development Commission. 


(a) There is created the Western North Carolina Regional Economic Devel- 
opment Commission to serve Buncombe, Cherokee, Clay, Graham, Haywood, 
Henderson, Jackson, McDowell, Macon, Madison, Polk, Rutherford, Swain, 
Transylvania, and Yancey Counties, and any other county assigned to the 
Commission by the Department of Commerce as authorized by law. The 
Commission shall be located administratively in the Department of Commerce 
but shall exercise its statutory powers and duties independently: of the 
Department of Commerce. Funds appropriated for the Commission by the 
General Assembly shall be disbursed directly to the Commission at the 
beginning of each fiscal year. 

(b) The Commission shall consist of 19 members appointed as follows: 

(1) Three members shall be appointed by the Governor; 

(2) Two members shall be appointed by the Lieutenant Governor; 

(3) Seven members shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121; and ! 

(4) Seven members shall be appointed by the General Assembly upon th 
recommendation of the President Pro Tempore of the Senate in 
accordance with G.S. 120-121. 

(c) The appointing authority shall designate two of the initial appointees 
pursuant to subdivision (b)(1), one of the initial appointees pursuant to 
subdivision (b)(2), two of the initial appointees pursuant to subdivision (b)(3), 
and two of the initial appointees pursuant to subdivision (b)(4) to serve for 
terms ending June 30, 1995; the remainder of the initial appointees shall serve 
for terms ending June 30, 1997. Their successors shall serve for four-year 
terms ending on June 30 quadrennially thereafter. The appointing authority 
shall designate the additional appointees under subsections (b3) and (b4) that 
were added to the Commission membership pursuant to an act of the 1995 
General Assembly to serve for terms ending June 30, 1999. 

Any appointment to fill a vacancy on the Commission shall be for the balance 
of the unexpired term. Vacancies in appointments made by the General 
Assembly shall be in accordance with G.S. 120-122. 

(cl) The initial meeting shall be called by the Secretary of the Department 
of Commerce. 

(d) Members of the Commission who are State employees shall receive 
travel expenses as provided in G.S. 138-6. Other Commission members shall 
receive per diem of one hundred dollars ($100.00) a day for each day of service 
when the Commission meets and shall be reimbursed for travel and subsis- 
tence as provided in G.S. 138-5. The Commission may adopt policies authoriz- 
ing additional per diem of one hundred dollars ($100.00) a day for non-State 
employee members’ additional days of service including Commission subcom- 
mittee meetings or other Commission activities, plus reimbursement for 
related travel and subsistence as provided in G.S. 138-5. 

(e) In addition to the powers and duties granted to economic development 
commissions in this Article, the Western North Carolina Regional Economic 
Development Commission shall: 
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(1) Survey Western North Carolina and determine the assets, liabilities, 
and resources that the region contributes to the economic develop- 


ment process. 


(2) Develop and evaluate alternatives for Western North Carolina eco- 


nomic development. 


(3) Develop a preferred economic development plan for the region and 
establish strategies for implementing the plan. 

(4) Coordinate activities with and enter into contracts with any nonprofit 
corporation created to assist the Commission in carrying out its 


powers and duties. 


(5) Repealed by Session Laws 1999-237, s. 16.5(a), effective July 1, 1999. 
(1993, c. 321, s. 309(a); c. 561, s. 17(a); 1993 (Reg. Sess., 1994), c. 769, 
ss. 28.7(j), 28.8(a), 28.8(b); 1995, c. 488, s. 49(a), (b); c. 507, s. 25.5(a); 
c. 509, ss. 103-105; 1999-237, s. 16.5(a).) 


Cross References. — For note regarding 
the creation of a Regional Economic Develop- 
ment Commission Expansion Program and ap- 
propriation for allocation to regional economic 
development commissions, see the editor’s note 
under § 158-8. 

Editor’s Note. — Session Laws 2001-491, s. 
1, provides: “This act shall be known as “The 
Studies Act of 2001.’” 

Session Laws 2001-491, ss. 18.1 to 18.10, 
creates the National Heritage Area Designa- 
tion Commission. The Commission is directed 
to seek designation as a National Heritage Area 
of the 23 county mountain region of North 
Carolina comprised of the counties designated 
to be served by the Western North Carolina 
Regional Economic Development Commission 
under G.S. 158-8.1: Alleghany, Ashe, Avery, 
Burke, Buncombe, Caldwell, Cherokee, Clay, 
Graham, Haywood, Henderson, Jackson, Ma- 
con, Madison, McDowell, Mitchell, Polk, 
Rutherford, Swain, Transylvania, Watauga, 
Wilkes, and Yancey. In ss. 18.1 and 18.2 the 
General Assembly makes the following find- 
ings: 

“Section 18.1. The General Assembly finds 
that the following physical and cultural fea- 
tures in the mountain region of Western North 
Carolina are of national significance: 

“(1) The Great Smoky Mountains National 
Park is the most visited national park in Amer- 
ica. 

“(2) The Blue Ridge Parkway is the nation’s 
longest scenic highway. 

“(3) The Joyce Kilmer Memorial Forest is the 
last remaining stand of virgin timber in the 
eastern United States. 

“(4) The Linville Gorge wilderness area is the 
first wilderness in the eastern United States 
and the deepest gorge east of the Mississippi 
River. 

“(5) Mount Mitchell is the highest mountain 
in the eastern United States. 

“(6) The New River is the second oldest river 
in the world and was designated as an Ameri- 
can Heritage River in 1998. 


“(7) Fontana Dam is the highest dam in 
eastern America that was built by the Tennes- 
see Valley Authority and is known as one of the 
country’s greatest engineering feats in history. 

“(8) Grandfather Mountain is the oldest 
mountain in the eastern United States, was 
designated as an International Biosphere Re- 
serve by the United Nations, and is the only 
mountain that is privately owned. 

“(9) The Cherokee Indian Qualla Boundary is 
the home of the Eastern Band of the Cherokee 
Indians, and the Trail of Tears is a National 
Heritage Trail. 

“(10) Roan Mountain is the world’s largest 
natural Catawba rhododendron garden. 

“(11) The Appalachian Trail is the longest 
national hiking trail in the United States. 

“(12) Whiteside Mountain has the highest 
cliffs of perpendicular bare rock east of the 
Rockies. 

“(13) The Nantahala River is the most popu- 
lar white-water rafting river in America. 

“(14) The Biltmore Estate is America’s larg- 
est private residence. 

“(15) The Cradle of Forestry in America Na- 
tional Historic Site is the first forestry school in 
America. 

“(16) The Cherohala Skyway is a National 
Scenic Byway. 

“(17) The Carl Sandburg Home is a National 
Historic Site. 

“Section 18.2. The General Assembly further 
finds that: 

“(1) The National Park Service’s definition of 
a National Heritage Area is a place designated 
by Congress where natural, cultural, historic, 
and scenic resources combine to form a cohe- 
sive, nationally distinctive landscape arising 
from patterns of human activity shaped by 
geography. These patterns make National Her- 
itage Areas representative of the national expe- 


- rience through the physical features that re- 


main and the traditions that have evolved in 
them. Continued use of the National Heritage 
Area by people whose traditions helped to 
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shape the landscape enhances their signifi- 
cance. 

“(2) Designation by the United States Con- 
gress of the North Carolina Appalachian Heri- 
tage Area, the 23-county mountain region of 
Western North Carolina, as a National Heri- 
tage Area would recognize the nationally dis- 
tinctive landscape of this area and the role of 
this distinctive landscape in defining the collec- 
tive American cultural landscape. The natural, 
cultural, historic, and recreation resources in 
this 23-county region combine to form a cohe- 
sive, nationally distinctive landscape arising 
from patterns of human activity shaped by 
geography. These patterns make the mountain 
region of Western North Carolina representa- 
tive of the national experience through the 
physical features that remain and the tradi- 
tions that have evolved in the area. Continued 
use of this area by people whose traditions 
helped to shape the landscape enhances its 
significance. 

“(3) Since 1916, the National-Park Service 
has been the federal agency responsible for 
preserving nationally significant natural and 
historic resources for present and future gener- 
ations. 

“(4) The National Park Service provides tech- 
nical expertise to assist in all stages of the 
process for seeking designation as a National 
Heritage Area. 

“(5) Congress has designated 18 National 
Heritage Areas. 
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“(6) Residents, business interests, nonprofit 
organizations, and governments within the pro- 
posed National Heritage Area are interested 
and committed to completing the suitability 
and feasibility study that must be completed 
prior to Congress’s designating a National Her- 
itage Area. | 

“(7) The National Heritage Area designation 
by the United States Congress for the 23- 
county mountain region of Western North 
Carolina would help to preserve and celebrate 
the uniqueness of this area and its defining 
landscape in North Carolina and offers the 
potential to ensure key educational and inspi- 
rational opportunities in perpetuity, without 
compromising traditional local control over, 
and use of, the landscape.” 

Session Laws 2001-491, s. 18.9, provides that 
notwithstanding G.S. 158-8.1, the ‘Western 
North Carolina Regional Economic Develop- 
ment Commission shall provide administrative 
and funding support to the National Heritage 
Area Designation Commission. 

Session Laws 2001-491, s. 18.10, provides: 
“Notwithstanding G.S. 158-8.1, the Western 
North Carolina Regional Economic Develop- 
ment Commission shall develop a regional her- 
itage tourism plan and shall present the plan to 
the 2002 Regular Session of the 2001 General 
Assembly no later than May 1, 2002.” 


§ 158-8.2. Creation of Northeastern North Carolina Re- 
gional Economic Development Commission. 


(a) There is created the Northeastern North Carolina Regional Economic 
Development Commission to facilitate economic development in Beaufort, 
Bertie, Camden, Chowan, Currituck, Dare, Gates, Halifax, Hertford, Hyde, 
Martin, Northampton, Pasquotank, Perquimans, Tyrrell, and Washington 
Counties, and any other county assigned to the Commission by the Depart- 
ment of Commerce as authorized by law. The Commission shall be located 
administratively in the Department of Commerce but shall exercise its 
statutory powers and duties independently of the Department of Commerce. 
Funds appropriated for the Commission by the General Assembly shall be 
disbursed directly to the Commission at the beginning of each fiscal year. 

(b) The Commission shall consist of 18 appointed members and one ex officio 
member, as provided below. Each appointed member shall be an experienced 
business person who resides for most of the year in one or more of the counties 
that are members of the Commission. 

(1) Six members shall be appointed by the Governor. 

(2) Six members shall be appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate in 
accordance with G.S. 120-121. 

Six members shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121. 

The Secretary of Commerce, or a designee. 

Repealed by Session Laws 1999-237, s. 16.6(a), effective July 1, 1999. 


(3) 


(4) 
(5) 


1216 


§158-8.2 ART. 2. ECONOMIC DEVELOPMENT COMMISSIONS §158-8.2 


Any person appointed to the Commission who is also a county commissioner 
may hold that office in addition to the offices permitted by G.S. 128-1.1. The 
appointing authorities are encouraged to discuss and coordinate their appoint- 
ments in an effort to ensure as many counties served by the Commission are 
represented among the membership of the Commission. 

(c) All members shall serve staggered two-year terms ending on June 30 
biennially. 

(d) Any appointment to fill a vacancy on the Commission shall be for the 
balance of the unexpired term. Vacancies in appointments made by the 
General Assembly shall be in accordance with G.S. 120-122. 

(d1) The initial meeting shall be called by the Secretary of the Department 
of Commerce. The Commission shall meet no less than quarterly. 

(e) The Commission shall elect annually from among its membership a 
four-member executive committee consisting of a chair, a vice-chair, a secre- 
tary, and a treasurer. Members shall serve one-year terms on the executive 
committee. The executive committee shall meet no less than quarterly. 

(f) In addition to the powers and duties granted to economic development 
commissions in this Article, the Northeastern North Carolina Regional Eco- 
nomic Development Commission shall: 

(1) Adopt and implement an economic development program, with the 
assistance of the economic development advisory board, as follows: 
a. Survey northeastern North Carolina and determine the assets, 
liabilities, and resources that the region contributes to the 
economic development process; 
b. Enhance economic development activities that use the area’s 
natural resources; 
c. Develop and evaluate alternatives for northeastern North Carolina 
economic development; 
. Develop a preferred economic development plan for the region and 
establish strategies for implementing the plan; 
e. Conduct feasibility studies to determine the nature and placement 
of economic developments for maximum economic impact; 
f. Identify potential sites for economic development; and 
g. Carry out other activities to develop and promote economic devel- 
opment. 
(2) Repealed by Session Laws 1999-237, s. 16.6(a), effective July 1, 1999. 
(3) Coordinate activities with and enter into contracts with any nonprofit 
corporation created to assist the Commission in carrying out its 
powers and duties. 
(4) Repealed by Session Laws 1999-237, s. 16.5(b), effective July 1, 1999. 

(g) Within the limits of funds available, the Commission may hire and fix 
the compensation of any personnel necessary to its operations, contract with 
consultants for any services as it may require, and contract with the State of 
North Carolina or the federal government, or any agency or department 
thereof, for any services as may be provided by those agencies. The Commis- 
sion shall hire an employee to serve as president and chief executive officer. 
The Commission may carry out the provisions of any contracts it may enter. 

Within the limits of funds available, the Commission may lease, rent, 
purchase, or otherwise obtain suitable quarters and office space for its staff, 
and may lease, rent, or purchase necessary furniture, fixtures, and other 
equipment. 

(h) Members of the Commission who are State employees shall receive 
travel expenses as provided in G.S. 138-6. Other Commission members shall 
receive per diem of one hundred dollars ($100.00) a day for each day of service 
when the Commission meets and shall be reimbursed for travel and subsis- 
tence as provided in G.S. 138-5. (1993, c. 321, s. 309.1(a); c. 561, s. 17(b); 1993 


Qu 
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(Reg. Sess., 1994), c. 769, ss. 28.7(k), 28.7(/), 28.8(c), 28.8(d), 28.9; 1995, c. 509, 
ss. 106-109; 1997-443,-s. 11A.119(a); 1997-495, s. 87(a); 1999-237, ss. 16.5(b), 


16.6(a).) 


Cross References. — For note regarding 
the creation of a Regional Economic Develop- 
ment Commission Expansion Program and ap- 
propriation for allocation to regional economic 
development commissions, see the editor’s note 
under § 158-8. 

Editor’s Note. — Session Laws 1999-237, s. 
16.6(b), provides in part that the Northeastern 
North Carolina Regional Economic Develop- 
ment Commission shall make the transition 
from the former membership to the new mem- 
bership as follows: (1) The present executive 
committee shall serve until a new committee is 
elected; (2) The Governor and the General As- 
sembly shall make the appointments provided 
in G.S. 158-8.2(b)(1)-(3) for terms beginning 
July 1, 1999; (3) On the date the members of the 


Commission appointed pursuant to this section 
take office, the terms of all current members of 
the Commission appointed before the effective 
date of this act expire. 

Session Laws 1999-237, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1999-2001 fiscal biennium, the tex- 
tual provisions of this act apply only to funds 
appropriated for, and activities occurring dur- 
ing, the 1999-2001 biennium.” 

Session Laws 1999-237, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
and Capital Improvement Appropriations Act 
of 19994 

Session Laws 1999-237, s. 30.4 contains a 
severability clause. 


OPINIONS OF ATTORNEY GENERAL 


North Carolina’s Northeast Partnership 
is an “agency” within the meaning of 
§ 132-1(a), and accordingly is fully subject 
to the Public Records Act; the Northeastern 
North Carolina Regional Economic Develop- 
ment Commission from which it emerged is an 
agency located administratively in the North 


Carolina Department of Commerce, although it 
has attempted to remove itself from the Depart- 
ment. See opinion of Attorney General to 
Melanie Thompson, Fiscal Manager, North 
Carolina’s Northeast Partnership, 1999 
N.C.A.G. 9 (3/9/99). 


§ 158-8.3. Creation of Southeastern North Carolina Re- 
gional Economic Development Commission. 


(a) There is created the Southeastern North Carolina Regional Economic 
Development Commission to serve Bladen, Brunswick, Columbus, 
Cumberland, Hoke, New Hanover, Pender, Richmond, Robeson, Sampson, and 
Scotland Counties, and any other county assigned to the Commission by the 
Department of Commerce as authorized by law. The Commission shall be 
located administratively in the Department of Commerce but shall exercise its 
statutory powers and duties independently of the Department of Commerce. 
Funds appropriated for the Commission by the General Assembly shall be 
disbursed directly to the Commission at the beginning of each fiscal year. 

(b) The Commission shall consist of 15 members appointed as follows: 

(1) Three members shall be appointed by the Governor; 

(2) Two members shall be appointed by the Lieutenant Governor; 

(3) Five members shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in 
accordance with G.S. 120-121; and 

(4) Five members shall be appointed by the General Assembly upon the 
recommendation of the President Pro Tempore of the Senate in 
accordance with G.S. 120-121. 

(c) The appointing authority shall designate two of the initial appointees 
pursuant to subdivision (b)(1) of this section, one of the initial appointees 
pursuant to subdivision (b)(2) of this section, two of the initial appointees 
pursuant to subdivision (b)(3) of this section, and two of the initial appointees 
pursuant to subdivision (b)(4) of this section to serve for terms ending June 30, 
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1995; the remainder of the initial appointees shall serve for terms ending June 
30, 1997. Their successors shall serve for four-year terms ending on June 30 
quadrennially thereafter. i 

Any appointment to fill a vacancy on the Commission shall be for the balance 
of the unexpired term. Vacancies in appointments made by the General 
Assembly shall be filled in accordance with G.S. 120-122. 

(cl) The initial meeting shall be called by the Secretary of the Department 
of Commerce. 

(d) Members of the Commission who are State employees shall receive 
travel expenses as provided in G.S. 138-6. Other Commission members shall 
receive per diem of one hundred dollars ($100.00) a day for each day of service 
when the Commission meets and shall be reimbursed for travel and subsis- 
tence as provided in G.S. 138-5. The Commission may adopt policies authoriz- 
ing additional per diem of one hundred dollars ($100.00) a day for non-State 
employee members’ additional days of service including Commission subcom- 
mittee meetings or other Commission activities, plus reimbursement for 
related travel and subsistence as provided in G.S. 138-5. 

(e) In addition to the powers and duties granted to economic development 
commissions in this Article, the Southeastern North Carolina Regional Eco- 
nomic Development Commission shall: 

(1) Survey southeastern North Carolina and determine the assets, liabil- 
ities, and resources that the region contributes to the economic 
development process; 

(2) Develop and evaluate alternatives for southeastern North Carolina 
economic development; 

(3) Develop a preferred economic development plan for the region and 
establish strategies for implementing the plan; and 

(4) Coordinate activities with and enter into contracts with any nonprofit 
corporation created to assist the Commission in carrying out its 
powers and duties. 

(5) Repealed by Session Laws 1999-237, s. 16.5(c), effective July 1, 1999. 

(f) Within the limits of funds available, the Commission may hire and fix the 
compensation of any personnel necessary to its operations, contract with 
consultants for any services as it may require, and contract with the State of 
North Carolina or the federal government, or any agency or department 
thereof, for any services as may be provided by those agencies. With the 
approval of any unit of local government, the Commission may contract to use 
officers, employees, agents, and facilities of the unit of local government. The 
Commission may carry out the provisions of any contracts 1t may enter. 

Within the limits of funds available, the Commission may lease, rent, 
purchase, or otherwise obtain suitable quarters and office space for its staff, 
and may lease, rent, or purchase necessary furniture, fixtures, and other 
equipment. (1993, c. 321, s. 309.2(a); c. 561, s. 17(c); 1993 (Reg. Sess., 1994), c. 
769, ss. 28.7(m), 28.8(e), 28.8(f); 1995, c. 509, ss. 110, 111; 1997-155, s. 1; 
1999-237, s. 16.5(c).) 


Cross References. — For note regarding _ propriation for allocation to regional economic 
the creation of a Regional Economic Develop- development commissions, see the editor’s note 
ment Commission Expansion Program and ap-___ under § 158-8. 


§ 158-8.4. Removal of commission members. 


A commission created under G.S. 158-8.1, 158-8.2, or 158-8.3 may, by 
majority vote, remove a member of the commission if that member does not 
attend at least eighty percent (80%) of the regularly scheduled meetings of the 
commission during any full year of service of that member on the board, except 
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that absences excused by the commission due to serious medical or family 
circumstances shall not be considered. If the commission votes to remove a 
member under this section, the vacancy will be filled in the same manner as 
the original appointment. (1997-495, s. 86.) 


§ 158-9. Organization of commission; rules and regula- 
tions; committees; meetings. 


Upon its appointment, the economic development commission shall 
promptly meet and elect from among its members a chairman and such other 
officers as it may choose, for such terms as it shall prescribe in its rules and 
regulations. The commission shall adopt such rules and regulations not 
inconsistent herewith as it may deem necessary for the proper discharge of its 
duties. The chairman may appoint such committees as the work of the 
commission may require. The commission shall meet regularly, at least once 
every three months, at places and dates specified in the rules. Special meetings 
may be called as specified in the rules. (1961, c. 722, s. 2.) 


§ 158-10. Staff and personnel; contracts for services. 


Within the limits of appropriated funds, the commission may hire and fix the 
compensation of any personnel necessary to its operations, contract with 
consultants for such services as it may require, and contract with the State of 
North Carolina or the federal government, or any agency or department 
thereof, for such services as may be provided by such agencies; and it is hereby 
empowered to carry out the provisions of such contracts as it may enter. (1961, 
Cf 22sn2)) 


§ 158-11. Office and equipment. 


Within the limits of appropriated funds, the commission may lease, rent, or 
purchase, or otherwise obtain suitable quarters and office space for its staff, 
and may lease, rent, or purchase necessary furniture, fixtures, and other 
equipment. (1961, c. 722, s. 2.) 


§ 158-12. Fiscal affairs generally; appropriations. 


The commission may accept, receive, and disburse in furtherance of its 
functions any funds, grants, and services made available by the federal 
government and its agencies, the State government and its agencies, any 
municipalities or counties, and by private and civic sources. 

Each municipality or county shall have authority to appropriate funds to any 
local or regional economic development commission which it may have created. 
These appropriations may be funded by levy of property taxes pursuant to G.S. 
153A-149 and G.S. 160A-209 and by the allocation of other revenues whose use 
is Se ee restricted by law. (1961, c. 722, s. 2; 1973, c. 803, s. 44; c. 1446, 
s. 26. 


§ 158-12.1. Commission funds secured. 


The Western North Carolina Regional Economic Development Commission, 
Research Triangle Regional Commission, Southeastern North Carolina Re- 
gional Economic Development Commission, Piedmont Triad Partnership, 
Northeastern North Carolina Regional Economic Development Commission, 
Global TransPark Development Commission, and Carolinas Partnership, Inc., 
may deposit money at interest in any bank, savings and loan association, or 
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trust company in this State in the form of savings accounts, certificates of 
deposit, or such other forms of time deposits as may be approved for county 
governments. Investment deposits and money deposited in an official deposi- 
tory or deposited at interest shall be secured in the manner prescribed in G.S. 
159-31(b). When deposits are secured in accordance with this section, no public 
officer or employee may be held liable for any losses sustained by an institution 
because of the default or insolvency of the depository. This section applies to 
the regional economic development commissions listed in this section only for 
as long as the commissions are receiving State funds. (2000-67, s. 14.9.) 


Editor’s Note. — Session Laws 2000-67, s. 
28.5, made this section effective July 1, 2000. 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 


that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 


am severability clause. 
cept for statutory changes or other provisions 


§ 158-13. Powers and duties. 


eee economic development commission created pursuant to this Article 
shall: 

(1) Receive from any municipal, county, joint, or regional planning board 
or commission with jurisdiction within its area an economic develop- 
ment program for part or all of the area; 

(2) Formulate projects for carrying out such economic development pro- 
gram, through attraction of new industries, encouragement of exist- 
ing industries, encouragement of agricultural development, encour- 
agement of new business and industrial ventures by local as well as 
foreign capital, and other activities of a similar nature; 

(3) Conduct industrial surveys as needed, advertise in periodicals or other 
communications media, furnish advice and assistance to business and 
industrial prospects which may locate in its area, furnish advice and 
assistance to existing businesses and industries, furnish advice and 
assistance to persons seeking to establish new businesses or indus- 
tries, and engage in related activities; 

(4) Encourage the formation of private business development corpora- 
tions or associations which may carry out such projects as securing 
and preparing sites for industrial development, constructing indus- 
trial buildings, or rendering financial or managerial assistance to 
businesses and industries; furnish advice and assistance to suc 
corporations or associations; . 

(4a) Use grant funds to make loans for purposes permitted by the federal 
government, by the grant agreement and in furtherance of economic 
development; the economic development commission may delegate to 
another organization or agency the implementation of the grant’s 
purposes, subject to approval by the federal agency involved and the 
commission’s board of directors. 

(5) Carry on such other activities as may be necessary in the proper 
exercise of the functions described herein. (1961, c. 722, s. 2; 1979, c. 
775.) 


§ 158-14. Regional planning and economic development 
commissions authorized. 

Any municipalities and/or counties desiring to exercise the powers granted 

by this Article may, at their option, create a regional planning and economic 
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development commission, which shall have and exercise’all of the powers and 
duties granted to a regional economic development commission under this 
Article and in addition the powers and duties granted to a regional planning 
commission under Article 23 of Chapter 153. In the event that ‘such a combined 
commission is created, it shall keep separate books of accounts for appropria- 
tions and expenditures made pursuant to this Article and for appropriations 
and expenditures made pursuant to Article 23 of Chapter 153. The financial 
limitations set forth in each such Article shall govern expenditures made 
pursuant to such Article. (1961, c. 722, s. 2; 1965, c. 431, 's. 2.) 


Editor’s Note. — Article 23 of Chapter 153, section, was repealed by Session Laws 1973, c. 
cited in the first and second sentences of this 822. See now Article 19 of Chapter 153A. 


§ 158-15. Powers granted herein supplementary. 


The powers granted to counties and municipalities by this Article shall be 
deemed supplementary to any powers heretofore or hereafter granted by any 
general or local act for the same or similar purposes, and in any case where the 
provisions of this Article conflict with or are different from the provisions of 
any other act, the board of county commissioners or the municipal governing 
board may in its discretion proceed in accordance with the provisions of this 
Article or, as an alternative method, in accordance with the provisions of such 
other act. (1961, c. 722, s. 2.) 


ARTICLE 2A. 


Multi-County Water Conservation and Infrastructure District. 


§ 158-15.1. Multi-County Water Conservation and Infra- 
structure District. 


(a) There is established the Multi-County Water Conservation and Infra- 
structure District, which is a public authority for the purpose of the Local 
Government Budget and Fiscal Control Act. 

(b) The member counties of the Multi-County Water Conservation and 
Infrastructure District are Bertie, Caswell, Forsyth, Granville, Guilford, 
Halifax, Martin, Northampton, Person, Rockingham, Stokes, Surry, Vance, 
Warren, and Washington. 

(c) The governing body of the Multi-County Water Conservation and Infra- 
structure District is the Multi-County Water Commission. One member of this 
Commission shall be appointed for a three-year term by the board of commis- 
sioners of each member county. 

(d) All monies received by the State of North Carolina for sale of water 
under the Roanoke River Basin Compact, if enacted, shall be paid to the 
Multi-County Water Conservation and Infrastructure District. 

(e) The District may accept for any of its purposes and functions any and all 
donations, grants of money, equipment, supplies, materials and services 
(conditional or otherwise) from any state or the United States or any subdivi- 
sion or agency thereof, or interstate agency, or from any political subdivision of 
this State or any other state, or from any institution, person, firm or 
corporation, and may receive, utilize and dispose of the same. The nature, 
amount and condition, if any, attendant upon any donation or grant accepted 
pursuant to this subsection together with the identity of the donor or grantor, 
shall be detailed in the annual audit of the District. 

(f) At times specified by the Multi-County Water Commission, net revenues 
after operating expenses of the District shall be paid to each of the fifteen 
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member counties according to the following formula: (i) one-half pro-rata based 
on the population located within the Roanoke River basin area of each member 
county; and (11) one-half pro-rata based on the land area located within the 
Roanoke River Basin:area of each county. 

(g) Member counties may use funds received under this section for public 
purposes relating to infrastructure development, economic development, and 
water conservation. | 

(h) The Commission may adopt such rules as may be needful for operation 
of its affairs, and shall employ and terminate personnel as if it were a county. 
feet a bp s. 26.12; 1996, 2nd Ex. Sess., c. 18, s. 24.22(a); 1997-443, s. 

A8(a). 


§§ 158-15.2 through 158-15.9: Reserved for future codification pur- 


poses. 


ARTICLE 38. 


Tax Elections for Industrial Development Purposes. 


§ 158-16. Board of commissioners may call tax election; 
rate and purposes of tax. 


The board of county commissioners in any county is authorized and 
empowered to call a special election to determine whether it be the will of the 
qualified voters of said county that they levy and cause to be collected annually, 
at the same time and in the same manner as the general county taxes are 
levied and collected, a special tax at a rate not to exceed five cents (5¢) on each 
one hundred dollars ($100.00) valuation of property in said county, to be known 
as an “industrial development tax,” the funds therefrom, if the levy be 
authorized by the voters of said county, to be used for the purpose of attracting 
new and diversified industries to said county, and for the encouragement of 
new business and industrial ventures by local as well as foreign capital, and for 
the purpose of aiding and encouraging the location of manufacturing enter- 
prises, making industrial surveys and locating industrial plants in said county, 
and for the purpose of encouraging agricultural development in said county. 
(195977212, 8°°1:) 


Local Modification. — Mitchell: 1963, c. 
157. 


§ 158-17. Registration of voters; election under supervi- 
sion of county board of elections. 


There shall be no new registration of voters for such an election. Registration 
shall be open for registration of new voters in said county and registration of | 
any and all legal residents of said county, who are or could legally be 
enfranchised as qualified voters for regular general elections, shall be carried 
out in accordance with the general election laws of the State of North Carolina 
as provided for local elections. Notice of such registration of new voters shall be 
published in a newspaper circulated in said county, once, not less than 55 days 
before and not more than 65 days before the election, stating the hours and 
days for registration. The special election, if called, shall be under the control 
and supervision of the county board of elections. (1959, c. 212, s. 1; 1993 (Reg. 
_ Sess., 1994), c. 762, s. 11.) 
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§ 158-18. Form of ballot; when ballots mi oh designa- 
tion of ballot box. 


The form of the question shall be substantially the-words “For Industrial 
Development Tax,” and “Against Industrial Development: Tax,” which alter- 
nates shall appear separated from each other on one ballot containing 
opposite, and to the left of each alternate, squares of appropriate size in one of 
which squares the voters may make a mark “X” to designate the voter’s choice 
for or against such tax. Such ballot shall be printed on white paper and each 
polling place shall be supplied with a sufficient number of ballots not later than 
the day before the election. At such special election the election board shall 
cause to be placed at each voting precinct in said county a ballot box marked 
“Industrial Development Tax Election.” (1959, c. 212, s. 1.) 


§ 158-19. Counting of ballots; canvassing, certifying and 
announcing results of elections. 


The duly appointed judges and other election officials who are named and 
fixed by the county board of elections shall count the ballots so cast in such 
election and the results of the election shall be officially canvassed, certified 
and announced by the proper officials of the board of elections, according to the 
manner of canvassing, certifying and announcing the elections held under the 
general election laws of the State. Except as herein otherwise provided, the 
registration and election herein provided for shall be conducted in accordance 
with the general election laws of the State as provided for local elections. (1959, 
Cue tase) 


§ 158-20. Authorized tax rate. 


If a majority of those voting in such election favor the levying of such a tax, 
the board of commissioners of said county are authorized to levy a special tax 
at a rate not to exceed five cents (5¢) on each one hundred dollars ($100.00) of 
assessed value of real and personal property taxable in said county, and the 
General Assembly does hereby give its special approval for the levy of such 
special tax. (1959, c. 212, s. 1.) 


Local Modification. — Harnett: 1961, c. 
560; Mitchell: 1963, cc. 157, 506; Person: 1961, 
c. 701; Tyrrell: 1961, c. 228. 


§ 158-21. Creation of industrial development commission; 
membership and terms of office; vacancies; 
meetings; selection of officers; bylaws and pro- 
cedural rules and policies; authority of trea- 
surer and required bond; subsidy or invest- 
ment in business or industry forbidden. 


If the majority of the qualified voters voting in such election favor the levying 
of such a tax, then and in that event, the county commissioners may create a 
commission to be known as the “Industrial Development Commission” for said 
county. Such commission shall be composed of nine members. The terms of 
office of the members of the commission shall be three years, with the 
exception of the first two years’ existence of the commission, in which three 
shall be appointed to serve for a period of one year, three for a period of two 
years, and three for a period of three years; thereafter, all members shall be 
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appointed for three years, and shall serve until their successors have been 
appointed and qualified. All appointments for unexpired terms resulting from 
resignation, death or other causes, shall be made by the county board of 
commissioners. The-commission shall hold its first meeting within 30 days 
after its appointment:as provided for in this Article, and the beginning date of 
all terms of office of the commissioners shall be the date on which the 
commission holds its first meeting. After the members of the commission shall 
have been appointed and at the time of the holding of the first meeting, they 
shall, by a majority vote, name and select from their membership their own 
chairman, vice-chairman, secretary and treasurer, and shall draw up and 
ratify their own bylaws and procedural rules and policies. The commission 
member who shall be named treasurer shall have supervision of all funds 
administered by the commission in any way whatsoever; shall sign and 
countersign all checks, drafts, bills of exchange, or any and all other negotiable 
instruments which shall properly be issued under his supervision; and shall 
furnish such surety bond as shall be designated by the board of county 
commissioners. No money, property or funds of the commission herein created 
shall be used directly or indirectly as a subsidy or investment in capital assets 
in any business, industry or business venture. (1959, c. 212, s. 1.) 


§ 158-22. Bureau set up under supervision and control of 
industrial development commission; furnish- 
ing county commissioners with proposed bud- 
get. 


Under the supervision and jurisdiction of the industrial development com- 
mission for said county there shall be set up a bureau, the purpose of which 
shall be as set forth in G.S. 158-16. The commission shall have charge of the 
activities of this bureau, full supervision of its operations, and full responsi- 
bility for its actions. The commission shall employ personnel for the bureau, 
supervise its purchases and expense accounts, and administer all the tax funds 
which shall be turned over to the commission by county authorities from the 
industrial development tax and any and all other funds which may come into 
its hands. The commission shall be empowered to lease, rent or purchase, or 
otherwise obtain suitable quarters and office space for an industrial develop- 
ment bureau, to lease, rent, or purchase necessary furniture, fixtures, and 
other equipment, to purchase advertising space in periodicals which may be 
selected for that purpose, and to otherwise engage in any and all activities 
which shall, in its discretion, promote the business and industrial development 
and general economic welfare of said county; and it shall have full power to 
exercise any and all other proper authority in connection with its duties and 
not expressly mentioned herein. Provided, that said commission shall provide 
the board of county commissioners 30 days prior to July 1 a proposed budget 
for the fiscal year commencing on July 1 and shall provide the board of county 
commissioners an audit by a certified public accountant within 60 days after 
the expiration of the fiscal year ending on June 30. (1959, c. 212, s. 1.) 


§ 158-23. Board of county commissioners may function 
and carry out duties of industrial development 
commission. 

Nothing herein shall prevent the board of county commissioners itself from 


functioning and carrying out the duties of the industrial development commis- 
sion as provided for herein. (1959, c. 212, s. 1.) 
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§ 158-24. Counties to which Article applies. 


The provisions of this Article shall apply only to. the following counties: 
Alexander, Burke, Caswell, Chowan, Edgecombe, Franklin, Harnett, 
Haywood, Hertford, Mitchell, Northampton, Onslow, Pasquotank, 
Perquimans, Person, Polk, Rockingham, Rutherford, Tyrrell, Vance and War- 
ren. (1959, ¢. 2127s. 2;°°1961, cc. 208, 228, 339, 560,683, 701, 1011, 1058; 1963, 
Celo lS. 2. (Cy 443 2004) SUOn0 bo. FLU le oloOD eCCn GonZo ace 


§§ 158-25 through 158-29: Reserved for future codification purposes. 


ARTICLE 4. 
Global TransPark Development Zone. 


§ 158-30. Title. 


This Article shall be known as the “Global TransPark Development Zone 
Act”. (1998, c. 544, s. 1.) 


§ 158-31. Purpose. 


The purpose of this Article is to allow the following counties, which have the 
potential to derive direct economic benefits from the North Carolina Global 
TransPark, to create a special economic development district, to be known as 
the Global TransPark Development Zone: Carteret, Craven, Duplin, 
Edgecombe, Greene, Jones, Lenoir, Nash, Onslow, Pamlico, Pitt, Wayne, and 
Wilson. 

The purpose of the Global TransPark Development Zone is to promote the 
development of the North Carolina Global TransPark and to promote and 
encourage economic development within the territorial jurisdiction of the Zone 
by fostering or sponsoring development projects to provide land, buildings, 
facilities, programs, information and data systems, and infrastructure require- 
ments for business and industry in the North Carolina Global TransPark 
outside of the Global TransPark Complex, and elsewhere in the Zone. (1993, c. 
544, s. 1; 1993 (Reg. Sess., 1994), c. 751, s. 1.) 


§ 158-32. Definitions. 


The following definitions apply in this Article: 

(1) Authority. — The North Carolina Air Cargo Airport Authority created 
under Chapter 63A of the General Statutes, doing business as the 
North Carolina Global TransPark Authority. 

(2) Commission. — The Global TransPark Development Commission, the 
governing body of the Global TransPark Development Zone. 

(3) Global TransPark Complex. — The approximately four to six thousand 
acre site designated by the Authority for a cargo airport and related 
facilities in Lenoir County. The site will contain a modern airport 
large enough to handle the largest aircraft and will be dedicated to the 
rapid movement of freight and passengers by air with intermodal 
connecting links with rail, highway, and water transportation facili- 
ties. 

(4) North Carolina Global TransPark. — A large area surrounding and 
including the Global TransPark Complex, which will contain commer- 
cial and industrial sites providing attractive locations for business 
and industry of differing sizes and varying kinds. 
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(5) Unit of Local:Government. — A local subdivision or unit of government 
or a local public corporate entity, including any type of special district 
or public‘authority. 

(6) Zone. — The Global TransPark Development Zone, an economic 
pera obie! district created pursuant to this Article. (1993, c. 544, s. 


§ 158-33. Sop of Global TransPark Development 
one. 


(a) Resolution to Create Zone. — Any three or more of the counties listed in 
G.S. 158-31 may create the Global TransPark Development Zone as provided 
in this section. In order to create the Zone, the governing bodies of the counties 
creating the Zone must first adopt, on or before October 1, 1993, substantially 
similar resolutions stating their intent to organize the Zone pursuant to this 
Article. Each resolution shall include articles of incorporation for the Zone 
which shall set forth the following: 

(1) The name of the Zone, which shall be the “Global TransPark Devel- 
opment Zone”. 

(2) Astatement that the Zone is organized under this Article. 

(3) The names of the organizing counties known to the county adopting 
the resolution. | 

(b) Public Hearing. — Each resolution may be adopted only after a public 
hearing on the question, notice of which hearing has been given by publication 
at least once after July 25, 1993, and not less than 10 days before the date set 
for the hearing, in a newspaper having a general circulation in the county. The 
notice shall contain a brief statement of the substance of the proposed 
resolution, set forth the proposed articles of incorporation of the Zone, and 
state the time and place of the public hearing to be held on the resolution. No 
other publication or notice of the resolution is required. 

(c) Incorporation of Zone. — Each county that adopts a resolution as 
provided in this section shall file a certified copy of the resolution with the 
Secretary of State on or before October 15, 1993, together with proof of 
publication of notice of the hearing on the resolution. Each resolution must 
contain the county clerk’s attestation that it was adopted by the board of 
commissioners. If the Secretary of State finds that the resolutions, including 
the articles of incorporation, conform to the provisions of this Article and that 
notices of the hearings were properly published, the Secretary of State shall 
file the resolutions and proofs of publication and shall issue a certificate of 
incorporation for the Zone under the seal of the State. The Secretary of State 
shall record the certificate of incorporation in an appropriate book of record in 
the Secretary of State’s office. 

(d) Effect of Incorporation. — The issuance of the certificate of incorporation 
by the Secretary of State shall constitute the Global TransPark Development 
Zone a public body and body politic and corporate of the State. The certificate 
of incorporation shall be conclusive evidence that the Zone has been duly 
created and established under this Article. (1993, c. 544, s. 1.) 


§ 158-33.1. Addition of counties to Zone. 


(a) Authority. — The Zone shall allow an eligible county to participate in the 
Zone as provided in this section. A county is eligible to participate in the Zone 
under this section if G.S. 158-31 authorizes the county to create the Zone, but 
the county failed to adopt a resolution stating its intent to create the Zone by 
the October 1, 1993, deadline set in G.S. 158-33(b). 

(b) Application. — The governing body of an eligible county may apply to 
participate in the Zone under this section by adopting a resolution to 
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participate in the Zone. The resolution must comply with all the requirements 
of G.S. 158-33(a) and (b) except that it may be adopted at any time before 
October 1, 1994. After adopting the resolution, the county shall file a certified 
copy of the resolution with the Global TransPark Development Commission. 

(c) Approval of Application. — Within one month after receipt of an 
application to join the Zone pursuant to this section, the Commission shall 
meet to consider the application. At the meeting, the Commission shall 
approve the application if all of the following conditions are met: 

(1) The applicant is an eligible county and has adopted a resolution that 
complies with subsection (b) of this section. 

(2) The applicant agrees to pay a fee equal to the initiation fee paid by 
each of the counties that originally created the Zone. 

(3) The applicant agrees to make monthly payments in lieu of taxes as 
provided in subsection (f) of this section. 

(d) Commission Resolution. — After the Commission votes to add a county 
to the Zone, the Commission shall adopt a resolution that states its intent to 
add the county and includes amended articles of incorporation for the Zone 
which set forth the name of the county to be added to the Zone. The 
Suerte shall file certified copies of this resolution with the Secretary of 

tate. 

(e) Effect of Amendment. — If the Secretary of State finds that the 
resolution conforms to the requirements of this Article, the Secretary of State 
shall file the resolution, issue an amended certificate of incorporation for the 
Zone including the additional county, and record the amended certificate of 
incorporation. The amended certificate of incorporation for the Zone shall 
become effective on the first day of the second month after it is issued. Upon 
the effective date of the amended certificate of incorporation for the Zone, the 
new county becomes a fully participating member of the Zone. If the Commis- 
sion has levied a tax in the Zone pursuant to G.S. 158-42, that tax applies 
within the new county beginning on the date the amended certificate of 
incorporation becomes effective. 

(f) Payments in Lieu of Taxes. — A county that participates in the Zone 
under this section is required to make monthly payments in lieu of taxes to the 
Zone after the expiration of the tax levied pursuant to G.S. 158-42. Each 
payment shall be equal to the estimated net amount of tax that would have 
been collected in the county under G.S. 158-42 for that month if the tax were 
still in effect. Each payment is due within 15 days after the end of the month 
in which it accrues. The county is required to make monthly payments for a 
period equal to the number of months that the county was not participating in 
the Zone while the tax was levied under G.S. 158-42. The requirement that a 
county make payments in lieu of taxes expires, however, on the effective date 
of a withdrawal from the Zone by the county. For the purposes of this Article, 
payments in lieu of taxes shall be considered proceeds of the tax levied in G.S. 
ae ei in the county making the payment. (1993 (Reg. Sess., 1994), c. 

gids 


§ 158-34. Territorial jurisdiction of Zone. 


The territorial jurisdiction of the Zone created pursuant to this Article shall 
be coterminous with the boundaries of the counties participating in the Zone. 
(1993,:c. 544,°s. 1.) 


§ 158-35. Commission membership, officers, compensa- 
tion. 


(a) Commission Membership. — The governing body of the Zone is the 
Global TransPark Development Commission. The members of the Commission 
must be residents of the Zone and shall be appointed as follows: 


1228 


§158-35 ART. 4. GLOBAL TRANSPARK DEVELOPMENT §158-35 


(1) The board of commissioners of each county participating in the Zone 
shall appoint three voting members, one of whom shall be a minority 
person as defined in G.S. 143-128.2(g)(2) and one of whom may be a 
member of the board of commissioners. 

(2) The Commission shall appoint at least three but no more than seven 
voting members. By the appointment of these members, the Commis- 
sion shall ensure that the voting membership of the Commission 
includes at least seven women and seven members of a racial minority 
described in G.S. 143-128.2(g)(2). The Commission shall appoint the 
fewest number of members necessary to achieve these minimums. 

(3) Four nonvoting members shall be appointed as follows: 

a. One appointed by the Chancellor of East Carolina University to 
represent the University. 

b. One appointed by a majority vote of the presidents of the commu- 
nity colleges located in the Zone, to represent the community 
colleges. 

c. One appointed by the chair of the State Ports Authority, to 
represent the sea ports of the State. 

d. One member of the board of directors of the Global TransPark 
Foundation, Inc., appointed by that board. 

(b) Terms. — Members of the Commission shall serve for staggered four- 
year terms. The members appointed by the Chancellor of East Carolina 
University and by the chair of the State Ports Authority shall serve an initial 
term of two years. The members appointed by the community colleges located 
in the Zone and by the board of directors of the Global TransPark Foundation, 
Inc., shall serve an initial term of four years. The Authority shall designate at 
least one-half of its appointees to serve an initial term of two years; its 
remaining appointees shall serve an initial term of four years. Each board of 
commissioners shall designate one of its appointees to serve an initial term of 
four years, one to serve an initial term of two years, and one to serve an initial 
term to be determined at the first meeting of the Commission. One-half of the 
appointees designated to serve an undetermined initial term shall serve an 
initial term of two years, as determined by lot at the first meeting of the 
Commission. The remainder of the appointees designated to serve an unde- 
termined initial term shall serve an initial term of four years. Initial terms 
begin upon approval by the Secretary of State of the articles of incorporation. 

(c) Removal; Vacancies. — A member of the Commission may be removed 
with or without cause by the appointing body. In addition, a majority of the 
Commission members may, by majorit;7 vote, remove a member of the Com- 
mission if that member does not attend at least three-quarters of the regularly 
scheduled meetings of the Commission during any consecutive 12-month 
period of service of that member on the Commission, except that absences 
excused by the Commission due to serious medical or family circumstances 
shall not be considered. If the Commission votes to remove a member under 
this subsection, the vacancy shall be filled in the same manner as the original 
appointment. Appointments to fill vacancies shall be made for the remainder of 
the unexpired term by the respective appointing authority. All members shall 
serve until their successors are appointed and qualified, unless removed from 
office. 

(d) Dual Office Holding. — Service on the Commission may be in addition to 
any other office a person is entitled to hold. 

(e) Officers. — The Commission shall annually elect from its membership a 
chairperson and a vice-chairperson, and shall annually elect a secretary and a 
treasurer. After the Commission has been duly organized and its officers 
elected as provided in this section, the secretary of the Commission shall 
certify to the Secretary of State the names and addresses of the officers as well 
as the address of the principal office of the Commission. 
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(f) Compensation. — The members of the Commission shall receive no 
compensation other than travel, subsistence, and reasonable per diem ex- 
penses determined by the Commission for attendance at Commission meetings 
and other official Zone functions. (1993, c. 544, s. 1; 1998-217, s. 48; 2001-424, 


ss. 20.13(a), (b); 2001-496, s. 3.5.) 


Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.” 


Session Laws 2001-424, s. 36.5 is a 
severability clause. 
Session Laws 2001-496, s. 13.1 is a 


severability clause. 

Effect of Amendments. — Session Laws 
2001-424, ss. 20.13(a) and (b), effective July 1, 
2001, substituted “Commission” for “Authority” 


in three places in subdivision (a)(2) and added 
the present second and third sentences of sub- 
section (c). 

Session Laws 2001-496, s. 3.5, effective Jan- 
uary 1, 2002, and applicable to construction 
projects for which bids or proposals are solicited 
on or after that date, in subsection (a) of this 
section as amended by Session Laws 2001-424, 
s. 20.13(a), substituted “G.S. 143-128.2(¢)(2)” 
for “G.S. 143-128(f)(2)” in subdivisions (a)(1) 
and (a)(2). 


§ 158-36. Voting. 


A majority of the Commission members shall constitute a quorum for the 
transaction of business. Each voting member of the Commission shall have one 
vote. The Commission may transact business only by majority vote of the 
voting members present and voting. (1993, c. 544, s. 1.) 


§ 158-37. Powers of the Zone. 


(a) The general powers of the Zone include the following: 

(1) The powers of a corporate body, including the power to sue and be sued 
and to adopt and use a common seal. | 

(2) To adopt bylaws and resolutions in accordance with this Article for its 
organization and internal management. 

(3) To employ persons as necessary and to fix their compensation within 
the limit of available funds. | 

(4) With the approval of the unit of local government’s chief administra- 
tive official, to use officers, employees, agents, and facilities of a unit 
of local government for purposes and upon terms agreed upon with 
the unit of local government. 

(5) To make contracts, deeds, leases with or without option to purchase, 
conveyances, and other instruments, including contracts with the 
United States, the State of North Carolina, and units of local 
government. 

(6) To acquire, lease as lessee with or without option to purchase, hold, 
own, and use any franchise or property or any interest in a franchise 
or property, within the limit of available funds. 

(7) To transfer, lease as lessor with or without option to purchase, 
exchange, or otherwise dispose of any franchise or property or any 
interest in a franchise or property, within the limit of available funds. 

(8) To surrender to the State of North Carolina any property no longer 
required by the Zone. 

(b) The economic development powers of the Zone include the following, to 
the extent appropriate to carry out its purposes as provided in this Article: 

(1) To levy a temporary annual motor vehicle registration tax on vehicles 
with a tax situs within the Zone, as provided in G.S. 158-42. 

(2) To acquire, construct, improve, maintain, repair, operate, or adminis- 
ter any component part of a public infrastructure system or facility 
within the Zone, directly or by contract with a third party. 
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(3) Except as otherwise provided in this Article, to exercise the powers 
granted to a local government for development by G.S. 158-7.1, except 
the power to levy a property tax. 

(4) To make grants and loans to support economic development projects 
authorized by this Article within the Zone. 

(5) Reserved. 

(6) To contract with units of local government within the Zone to admin- 
ister the issuance of permits and approvals required of businesses. 

(7) To provide employee training programs to prepare workers for employ- 
ment in the Zone. 

(8) To gather and maintain information of an economic, a business, or a 
See tge character that would be useful to businesses within the 

one. 

(9) To prepare specific site studies to assess the appropriateness of any 
area within the Zone for use or development by a business and to 
provide opportunities for businesses to examine sites. 

(10) To exercise the powers of a regional planning commission as provided 
in G.S. 153A-395 and the powers of a regional economic development 
commission as provided in Article 2 of this Chapter, but the Zone does 
not have the authority to establish land-use zoning in any county. 

(11) To carry out the purposes of a consolidation and governmental study 
commission as provided in Article 20 of Chapter 153A of the General 
Statutes. 

(12) To enter in a reasonable manner land, water, or premises within the 
Zone to make surveys, soundings, drillings, or examinations. Such an 
entry shall not constitute trespass, but the Zone shall be liable for 
actual damages resulting from such an entry. 

(13) To monitor and encourage the use of utility corridors adjacent to 
intrastate and interstate highways within the Zone that are four-lane, 
divided, limited-access highways. 

(14) To plan for and assist in the extension of natural gas within the Zone. 

(15) To assist in the placement of an information highway within the 
Zone. 

(16) To do all other things necessary or appropriate to carry out its 
purposes as provided in this Article. (1993, c. 544, s. 1; 1993 (Reg. 
Sess., 1994), c. 745, ss. 30, 31.) 


§ 158-38. Fiscal accountability. 


The Zone is a public authority subject to the provisions of Chapter 159 of the 
General Statutes. (1998, c. 544, s. 1.) 


§ 158-39. Funds. 


The establishment and operation of the Zone are governmental functions 
and constitute a public purpose. The State of North Carolina and any unit of 
local government may appropriate or otherwise provide funds to support the 
establishment and operation of the Zone. The State of North Carolina and any 
unit of local government may also dedicate, sell, convey, donate, or lease any of 
their interests in property to the Zone. The Zone may apply for grants from the 
State of North Carolina, the United States, or any department, agency, or 
instrumentality of the State or the United States. Any department of State 
government may allocate to the Zone any funds the use of which is not 
restricted by law. (1993, c. 544, s. 1.) 


§ 158-40. Tax exemption. 


Property owned by the Zone is exempt from taxation. This tax exemption 
does not apply to the lease, or other arrangement that amounts to a leasehold 


1231 


§158-41 CH. 158. LOCAL DEVELOPMENT $158-42 


interest, of Zone property to a private party, or to the income of the lessee, 
unless the property is leased solely for the purpose of the Zone, in which case 
the activities of the lessee are considered the activities of the Zone. (1993, c. 
BAA. Sele) 


§ 158-41. Withdrawal; termination. 


(a) Withdrawal. — A county participating in the Zone may, by resolution, 
withdraw from the Zone. A resolution withdrawing from the Zone may not 
become effective before the end of the fiscal year in which it is adopted. Upon 
adoption of a resolution withdrawing from the Zone, the board of commission- 
ers of the county shall provide a copy of the resolution to the Secretary of State, 
the Commission, the Authority, and every other county participating in the 
Zone. Withdrawal does not entitle a county to early distribution of its beneficial 
interest in Zone assets, but a county that has withdrawn retains its right to 
any distributions that may be made to participating counties pursuant to 
subsection (b) of this section on the same basis as if it had not withdrawn. For 
all other purposes, a county that has withdrawn from the Zone no longer 
participates in the Zone. 

(b) Termination. — The Commission may dissolve the Zone and terminate 
its existence at any time. If the Zone is dissolved and terminated or is 
otherwise unable to expend the tax proceeds received pursuant to G.S. 158-42, 
the Commission shall liquidate the assets of the Zone to the extent possible 
and distribute all Zone assets to the counties of the Zone in proportion to the 
amount of tax collected in each county. The assets of the Zone that exceed the 
amount of tax collected by the counties and are attributable to an appropria- 
tion made to the Zone by the General Assembly shall revert to the General 
Fund and may not be distributed to the counties. A county may use funds 
distributed to it pursuant to this subsection only for economic development 
projects and infrastructure construction projects. In calculating the amount to 
be refunded to each county, the Zone shall first allocate amounts loaned and 
not yet repaid as follows: 

(1) Amounts loaned for a project in a county will be allocated to that 
county to the extent of its beneficial ownership of the principal of the 
trust account created under G.S. 158-42 and the county will become 
the owner of the right to repayment of the amount loaned to the extent 
of its beneficial ownership of the principal of the trust account created 
under G.S. 158-42. 

(2) Amounts not allocated pursuant to subdivision (1) shall be allocated 
among the remaining counties in proportion to the amount of tax 
collected in each county under G.S. 158-42, and the remaining 
counties shall become the owners of the right to repayment of the 
amounts loaned in proportion to the amount of tax collected in each 
county under G.S. 158-42. 

Notes and other instruments representing the right to repayment shall, 
upon dissolution of the Zone, be held and collected by the State Treasurer, who 
shall disburse the collections to the counties as provided in this subsection. 

The Commission shall distribute those assets that it is unable to liquidate 
among the Zone counties insofar as practical on an equitable basis, as 
determined by the Commission. Upon termination, the State of North Carolina 
shall succeed to any remaining rights, obligations, and liabilities of the Zone 
not assigned to the Zone counties. (1993, c. 544, s. 1.) 


§ 158-42. Temporary Zone vehicle registration tax. 


(a) Levy. — The Commission may, by resolution, after not less than 10 days’ 
public notice and a public hearing, levy an annual registration tax of five 


1232 


§158-42 ART. 4. GLOBAL TRANSPARK DEVELOPMENT §158-42 


dollars ($5.00) on motor vehicles with a tax situs within the Zone. A tax levied 
under this section is in addition to any other motor vehicle license or 
registration tax. 

The tax applies to vehicles required to pay a tax under G.S. 20-88, except 
trailers, and G.S. 20-87(1), (2), (4), (5), (6), and (7). The tax situs of a motor 
vehicle for the purpose of this section is its ad valorem tax situs. If the vehicle 
is not subject to ad valorem tax, its tax situs for the purpose of this section is 
the ad valorem tax situs it would have if it were subject to ad valorem tax. 

(b) Effective Date; Expiration. — The effective date of a tax levied under this 
section shall be no earlier than July 1, 1994. The effective date of a tax levied 
under this section must be the first day of a calendar month set by the 
Commission in the resolution levying the tax, and shall be no earlier than the 
first day of the third calendar month after the adoption of the resolution. 

The authority of the Zone to levy a tax under this section expires five years 
after the effective date of the first tax levied under this section. A tax levied 
under this section expires when the Zone’s authority to levy the tax expires. 
The expiration of the tax does not affect the rights or liabilities of the Zone, a 
taxpayer, or another person arising under this section before the expiration of 
the tax; nor does it affect the right to any refund or credit of a tax that would 
otherwise have been available under this section before the expiration of the 
tax. 

(c) Repeal of Tax. — The Commission may, by resolution, repeal a tax levied 
under this section. The effective date of the repeal must be the first day of a 
calendar month set by the Commission in the resolution repealing the tax, and 
shall be no earlier than the first day of the third calendar month after the 
adoption of the resolution. Repeal of the tax does not affect the date the Zone’s 
authority to levy the tax expires under subsection (b) of this section. Repeal of 
the tax does not affect the rights or liabilities of the Zone, a taxpayer, or 
another person arising under this section before the effective date of the 
repeal; nor does it affect the right to any refund or credit of a tax that would 
SEBeEaTIse have been available under this section before the effective date of the 
repeal. 

(d) Administration. — The Division of Motor Vehicles of the Department of 
Transportation shall collect and administer a tax levied under this section. 
Immediately after adopting a resolution levying or repealing a tax under this 
section, the Commission shall deliver a certified copy of the resolution to the 
Division of Motor Vehicles. If the Secretary of State issues an amended 
certificate of incorporation adding a county to the Zone pursuant to GS. 
158-33.1, the Commission shall deliver a certified copy of the amended 
certificate immediately to the Division of Motor Vehicles. If the Commission 
receives a resolution from a county withdrawing from the Zone pursuant to 
G.S. 158-41, the Commission shall deliver a certified copy of the resolution 
immediately to the Division of Motor Vehicles. 

A tax levied under this section is due at the same time and subject to the 
same restrictions as the tax levied in G.S. 20-87 and G.S. 20-88. The tax shall 
be prorated in accordance with G.S. 20-95. The Commissioner of Motor 
Vehicles may adopt rules necessary to administer the tax. 

(e) Distribution of Tax Proceeds. — The Commissioner of Motor Vehicles 
shall credit the proceeds of the tax levied under this section to a special account 
and distribute the net proceeds on a quarterly basis to the Zone. Interest on the 
special account shall be credited quarterly to the Highway Fund to reimburse 
the Division of Motor Vehicles for the cost of collecting and administering the 
tax. The Commissioner of Motor Vehicles shall provide the Zone with an 
accounting of the percentage of proceeds collected in each county of the Zone in 
each quarter. 

(f) Use of Tax Proceeds. — The Zone may use the proceeds of the tax levied 
under this section only for economic development projects and infrastructure 
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construction projects that are within the territorial jurisdiction of the Zone but 
not within the Global TransPark Complex. The Zone shall use the tax proceeds 
only for public purposes authorized by this Article. 

The Zone shall place fifteen percent (15%) of the tax proceeds distributed to 
it under this section in a general funds account and the remaining eighty-five 
percent (85%) in an interest-bearing trust account. Each county shall be the 
beneficial owner of a share of the principal of the trust account in proportion to 
the amount of tax proceeds collected in that county. 

The Zone may not disburse the principal of the trust account except 
pursuant to a contract that provides that, within a reasonable time not to 
exceed 20 years, the Zone will recover or be repaid the amount disbursed. The 
Zone may, in its discretion, set reasonable terms and conditions for the 
repayment of the principal disbursed, including provisions for securing the 
debt and the payment of interest. (1998, c. 544, s. 1; 1993 (Reg. Sess., 1994), c. 
1S1eS-3: CUIGINS7 5a 1990+ C1460, 5" la 
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SUBCHAPTER I. SHORT TITLE AND DEFINITIONS. 


ARTICLE 1. 
Short Title and Definitions. 


§ 159-1. Short title and definitions. 


(a) This Chapter may be cited as “The Local Government Finance Act.” 

(b) The words and phrases defined in this section have the meanings 
indicated when used in this Chapter, unless the context clearly requires 
another meaning, or unless the word or phrase is given a more restrictive 
meaning by definition in another Article herein. 

(1) “Chairman” means the chairman of the Local Government Commis- 
sion. 

(2) “City” includes towns and incorporated villages. 

(3) “Clerk” means an officer or employee of a local government or public 
authority charged by law or direction of the governing board with the 
duty of keeping the minutes of board meetings and conserving records 
evidencing official actions of the board. 

(4) “Commission” means the Local Government Commission. 

(5) “Publish,” “publication,” and other forms of the word “publish” mean 
insertion in a newspaper qualified under G.S. 1-597 to publish legal 
advertisements. 

(6) “Secretary” means the secretary of the Local Government Commis- 
sion. 

(c) Words in the singular number include the plural, and in the plural 
include the singular. Words of the masculine gender include the feminine and 
the neuter, and when the sense so indicates, words of the neuter gender may 
refer to any gender. (1927, c. 81, s. 2; 1931, c. 60, s. 2; 1971, c. 780, s. 1.) 


Local Modification. — (As to Chapter 159) fore the repeal in 1971 of former Chapter 159 
Cabarrus Memorial Hospital: 1989 (Reg. Sess., and enactment of this Chapter. 
1990), c. 982. Legal Periodicals. — For symposium on 


Editor’s Note. — Many of the cases cited in municipal finance, see 1976 Duke L.J. 1051 
the annotations to this Chapter were decided (1976), 


under former similar statutory provisions be- 
CASE NOTES 


Cited in Cross v. Residential Support Servs., 
Inc., 123 N.C. App. 616, 473 S.E.2d 676 (1996), 
rev'd, 129 N.C. App. 374, 499 S.E.2d 771 (1998). 


§ 159-2. Computation of time. 


(a) Notwithstanding any other provisions of law, whenever in this Chapter 
an act is to be done within a given period of time, the period of time shall be 
computed according to the rules set out in this section. 

(b) When an act is to be done within a given number of days before or after 
a given day, the period is computed by counting forward beginning with the day 
following the given day, or counting backward beginning with the day next 
before the given day. Saturdays, Sundays, and holidays are counted as any 
other day. 
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(c) The word “month” means 30 days, unless the words “calendar month” are 
used, in which case the number of days in the month may vary according to the 
calendar. 

(d) The word “year” means the calendar year. 

(e) The word “day,” when used to denote a period of time within which an act 
may be done, means a period of 24 hours beginning at 12:00 midnight. 

(f) When a time of day is given, the time is local time in the City of Raleigh, 
North Carolina. (1971, c. 780, s. 1.) 


SUBCHAPTER IT. LOCAL GOVERNMENT COMMISSION. 


ARTICLE 2. 


Local Government Commission. 


§ 159-3. Local Government Commission established. 


(a) The Local Government Commission consists of nine members. The State 
Treasurer, the State Auditor, the Secretary of State, and the Secretary of 
Revenue each serve ex officio; the remaining five members are appointed to 
four-year terms as follows: three by the Governor, one by the General Assembly 
upon the recommendation of the President Pro Tempore in accordance with 
G.S. 120-121, and one by the General Assembly upon the recommendation of 
the Speaker of the House in accordance with G.S. 120-121. Of the three 
members appointed by the Governor, one shall be or have been the mayor or a 
member of the governing board of a city and one shall be or have been a 
member of a county board of commissioners. The State Treasurer is chairman 
ex officio of the Local Government Commission. Membership on the Commis- 
sion is an office that may be held concurrently with one other office, as 
permitted by G.S. 128-1.1. 

(b) The Commission shall meet at least quarterly in the City of Raleigh, and 
may hold special meetings at any time or place upon notice to each member 
given in person or by mail not later than the fifth day before the meeting. The 
notice need not state the purpose of the meeting. 

Action of the Commission shall be taken by resolution adopted by majority 
vote of those present and voting. A majority of the Commission constitutes a 

uorum. 
F (c) The appointed members of the Commission are entitled to the per diem 
compensation and allowances prescribed by G.S. 138-5. All members are 
entitled to reimbursement for necessary travel and other expenses. 

(d) The Commission may call upon the Attorney General for legal advice in 
relation to its powers and duties. 

(e) The Local Government Commission shall operate as a division of the 
Department of the State Treasurer. 

(f) The Commission may adopt rules and regulations to carry out its powers 
and duties. (1931, c. 60, s. 7; c. 296, s. 8; 1933, c. 31, s. 1; 1957, c. 541, s. 18; 
1963, c. 1130; 1969, c. 445, s. 1; 1971, c. 780, s. 1; 1973, c. 474, s. 2; c. 476, s. 193; 
1995;.c. 490, s. 30(a).) 


Cross References. — For section regarding ferred to the Department of State Treasurer by 
useful life guidelines, see G.S. 115C-529. As to § 143A-33, enacted by Session Laws 1971, c. 
report on guaranteed energy savings contracts, 864. 
see § 143-64.17G. Legal Periodicals. — For symposium on 

State Government Reorganization. — municipal finance, see 1976 Duke L.J. 1051. 
The Local Government Commission was trans- 
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§ 159-4. Executive committee; appeal. 


(a) The State Auditor, the State Treasurer, the Secretary of State, and the 
Secretary of Revenue shall constitute the executive committee of the Local 
Government Commission. The executive committee is vested with all the 
powers of the Commission when it is not in session, except that the executive 
committee may not overrule, reverse, or disregard any action of the full 
Commission. Action of the executive committee shall be taken by resolution 
adopted by a majority of those present and voting. Any three members of the 
executive committee constitute a quorum. The chairman may call meetings of 
the executive committee at any time. 

(b) Any member of the Commission or any person affected by an action of 
the executive committee may appeal to the full Commission by filing a request 
for review with the chairman within five days after the action is taken. Review 
of executive committee action by the full Commission shall be de novo. (1931, 
c. 60, ss. 8, 10; 1933, c. 31, s. 2; 1953, c. 675, s. 27; 1971, c. 780, s. 1; 1973, '¢. 476, 
s. 193.) 


§ 159-5. Secretary and staff of the Commission. 


The chairman shall appoint a secretary of the Commission, and may appoint 
such other deputies and assistants as may be necessary, who shall be 
responsible to the chairman through the secretary. The secretary and his 
deputies and assistants shall have and may exercise any power that the 
chairman himself may exercise. All actions taken by the secretary, including 
the signing of any documents and papers provided for in this Chapter, shall be 
effective as though the chairman himself had taken such action or signed such 
documents or papers. (1931, c. 60, s. 7; c. 296, s. 8; 19338, c. 31, s. 1; 1957, c. 541, 
8.18; 19638C 1130; 19697 c¢44o, els TOT e180; sv te E98S car lis, 2h) 


§ 159-6. Fees of the Commission. 


(a) The Commission may charge and collect fees for services rendered and 
for all expenses incurred by the Commission in connection with approving or 
denying an application for an issue of other than general obligation bonds or 
notes, participating in the sale, award or delivery of such issue or carrying out 
any other of its powers and duties with respect to such issue or the issuer 
thereof, pursuant to the laws of the State of North Carolina. 

(b) The Commission shall establish rules and regulations concerning the 
setting and collection of such fees. In establishing the amount of or method of 
determining such fees, the Commission shall take into account, among other 
things, the scope of its statutory responsibilities and the nature and extent of 
its services for such issue or issuer or class thereof. 

(c) Such fees collected by the Commission shall be incorporated into the 
budget of the State Treasurer and shall be expended for costs incurred by the 
Commission in carrying out its statutory responsibilities in the issuance of 
revenue bonds. 

(d) Apart from the above fees, the Commission is authorized to receive 
reimbursement for all expenses incurred in the sale or issuance of general 
obligation bonds and notes by assessing and collecting fees. 

(e) In addition to any other fees authorized by this section, the Commission 
may charge and collect fees for services rendered and expenses incurred in 
reviewing and processing petitions of counties or cities concerning use of local 
sales and use tax revenue in accordance with G.S. 105-487(c). (1981 (Reg. 
Sess., 1982), c. 1175; 1983, c. 908, s. 2.) 
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SUBCHAPTER II. BUDGETS AND FISCAL CONTROL. 


ARTICLE 3. 
The Local Government Budget and Fiscal Control Act. 


Part 1. Budgets. 


§ 159-7. Short title; definitions; local acts superseded. 


(a) This Article may be cited as “The Local Government Budget and Fiscal 
Control Act.” 

(b) The words and phrases defined in this section have the meanings 
indicated when used in this Article, unless the context clearly requires another 
meaning. 

(1) “Budget” is a proposed plan for raising and spending money for 
specified programs, functions, activities or objectives during a fiscal 
year. 

(2) “Budget ordinance” is the ordinance that levies taxes and appropriates 
revenues for specified purposes, functions, activities, or objectives 
during a fiscal year. 

(3) “Budget year” is the fiscal year for which a budget is proposed or a 
budget ordinance is adopted. 

(4) “Debt service” is the sum of money required to pay installments of 
principal and interest on bonds, notes, and other evidences of debt 
accruing within a fiscal year, to maintain sinking funds, and to pay 
installments on debt instruments issued pursuant to Chapter 159G of 
the General Statutes or Chapter 159] of the General Statutes accru- 
ing within a fiscal year. 

(5), (6) Repealed by Session Laws 1975, c. 514, s. 2. 

(7) “Fiscal year” is the annual period for the compilation of fiscal opera- 
tions, as prescribed in G.S. 159-8(b). 

(8) “Fund” is a fiscal and accounting entity with a self-balancing set of 
accounts recording cash and other resources, together with all related 
liabilities and residual equities or balances, and changes therein, for 
the purpose of carrying on specific activities or attaining certain 
objectives in accordance with special regulations, restrictions, or 
limitations. 

(9) Repealed by Session Laws 1975, c. 514, s. 2. 

(10) “Public authority” is a municipal corporation (other than a unit of 
local government) that is not subject to the Executive Budget Act 
(Article 1 of Chapter 143 of the General Statutes) or a local govern- 
mental authority, board, commission, council, or agency that (i) is not 
a municipal corporation, (ii) is not subject to the Executive Budget 
Act, and (iii) operates on an area, regional, or multi-unit basis, and the 
budgeting and accounting systems of which are not fully a part of the 
budgeting and accounting systems of a unit of local government. 

(11) Repealed by Session Laws 1975, c. 514, s. 2. 

(12) “Sinking fund” means a fund held for the retirement of term bonds. 

(13) “Special district” is a unit of local government (other than a county, 
city, town, or incorporated village) that is created for the performance 
of limited governmental functions or for the operation of a particular 
utility or public service enterprises. 

(14) “Taxes” do not include special assessments. 
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(15) “Unit,” “unit of local government,” or “local government” is a munic- 
ipal corporation that is not subject to the Executive Budget Act 
(Article 1 of Chapter 143 of the General Statutes) and that has the 
power to levy taxes, including a consolidated city-county, as defined by 
G.S. 160B-2(1), and all boards, agencies, commissions, authorities, 
and institutions thereof that are not municipal corporations. 

(16) “Vending facilities” has the same meaning as it does in G.S. 143-12.1. 

(c) It is the intent of the General Assembly by enactment of this Article to 
prescribe for local governments and public authorities a uniform system of 
budget adoption and administration and fiscal control. To this end and except 
as otherwise provided in this Article, all provisions of general laws, city 
charters, and local acts in effect as of July 1, 1973 and in conflict with the 
provisions of Part 1 or Part 3 of this Article are repealed. No general law, city 
charter, or local act enacted or taking effect after July 1, 1973, may be 
construed to modify, amend, or repeal any portion of Part 1 or Part 3 of this 
Article unless it expressly so provides by specific reference to the appropriate 
section. 

(d) Except as expressly provided herein, this Article does not apply to school 
administrative units. The adoption and administration of budgets for the 
public school system and the management of the fiscal affairs of school 
administrative units are governed by the School Budget and Fiscal Control 
Act, Chapter 115, Article 9. However, this Article and the School Budget and 
Fiscal Control Act shall be construed together to the end that the administra- 
tion of the fiscal affairs of counties and school administrative units may be 
most effectively and efficiently administered. (1927, c. 146, ss. 1, 2; 1955, c. 724; 
1974, 07 7805's, 71-1973; c/474,'ss. 8,4: 1975, c2437;'s> 12:'¢) 5147872; 1981,'¢, 
685, s. 1; 1983 (Reg. Sess., 1984), c. 1034, s. 173; 1987, c. 282, ss. 30, 31; c. 796, 


s. 3(1); 1989, c. 756, s. 3; 1995, c. 461, s. 9.) 


Local Modification. — Scotland: 1979, c. 
187; (As to Article 3) city of Gastonia: 1997-161; 
(As to Article 3) city of Northwest: 1993, c. 222, 
s..3 (fiscal year 1993-94); town of Arlington: 
2001-16, s. 6(b) (for fiscal year 2001-2002); (As 
to Article 3) town of Cedar Point: 1987 (Reg. 
Sess., 1988), c. 1005; town of Dobbins Heights: 
19838, c. 658; town of Duck: 2001-394, s. 1 (for 
fiscal years 2001-2002, 2002-2003); (As to Arti- 
cle 3) town of Fairview: 2001-428, s. 2 (for fiscal 
year 2001-2002); town of Jonesville: 2001-16, s. 
6(b) (for fiscal year 2001-2002); town of Leland: 
1989, c. 564, s. 3; town of Lewisville: (As to 
Article 3) 1991, c. 116 s. 1; town of Midland: 
2000-91, s. 2 (for fiscal year 2000-01); (As to 
Article 3) town of Millers Creek: 2001-45, s. 2 
(for fiscal year 2000-2001); town of Mineral 
Springs: 1999-175, s. 1 (for fiscal years 1998- 
1999 and 1999-2000); (As to Article 3) town of 
Rimertown: 1999-284, s. 2; (As to Articles 3 and 
19) town of St. James: 1999-241, s. 1; (As to 
Article 3) town of Sandy Creek: 1987 (Reg. 
Sess., 1988), c. 1007, s. 3; (As to Article 3) town 


of Sandyfield: 1993 (Reg. Sess., 1994), c. 729, s. 
3 (for fiscal year 1994-95); (As to Article 3) town — 
of Santeetlah: 1987 (Reg. Sess., 1988), c. 1012; 
(As to Article 3) town of Sawmills: 1987, c. 648; 
town of Stokesdale: 1989, c. 488 s. 2; town of 
Whisett (As to Article 3): 1991, c. 684; (As to 
Article 3) village of Marvin: 1993 (Reg. Sess., 
1994), c. 641, s. 2; (As to Article 3) village of St. 
Helena: 1987 (Reg. Sess., 1988), c. 942, s. 2; (As 
to Part 1 of Article 3) village of Wesley Chapel: 
1998-43, s. 2 (for fiscal year 1998-99). 

Cross References. — As to the Local Gov- 
ernment Fiscal Information Act, see §§ 120- 
30.41 through 120-30.48. 

Editor’s Note. — Chapter 115, Article 9, 
referred to in subsection (d) of this section, was 
repealed by Session Laws 1975, c. 437, s. 1. For 
present provisions covering the repealed arti- 
cle, see §§ 115C-422 through 115C-452. 

Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 

For survey of 1978 constitutional law, see 57 
N.C.L. Rev. 958 (1979). 


CASE NOTES 


Cited in Hubbard v. County of Cumberland, 
143 N.C. App. 149, 544 S.E.2d 587 (2001), cert. 
denied, 354 N.C. 69, — S.E.2d — (2001). 


1242 


§159-8 


ART. 3. BUDGET AND FISCAL CONTROL 


§159-9 


OPINIONS OF ATTORNEY GENERAL 


A Single-County Mental Health Program 
Is a Public Authority. — See opinion of Attor- 
ney General to Mr. Harlan E. Boyles, Local 
Government Commission, 44 N.C.A.G. 185 
(1974). 

District health department has author- 
ity to operate public transit on fare paying 
basis, without establishment of a Transporta- 


tion Authority. Section 62-260(a)(1) specifically 
exempts political subdivisions of this State 
from regulation by the North Carolina Utilities 
Commission. See opinion of Attorney General 
to Mr. David D. King, Director of Division of 
Public Transportation, North Carolina Depart- 
ment of Transportation, 55 N.C.A.G. 76 (1986). 


§ 159-8. Annual balanced budget ordinance. 


(a) Each local government and public authority shall operate under an 
annual balanced budget ordinance adopted and administered in accordance 
with this Article. A budget ordinance is balanced when the sum of estimated 
net revenues and appropriated fund balances is equal to appropriations. 
Appropriated fund balance in any fund shall not exceed the sum of cash and 
investments minus the sum of liabilities, encumbrances, and deferred reve- 
nues arising from cash receipts, as those figures stand at the close of the fiscal 
year next preceding the budget year. It is the intent of this Article that, except 
for moneys expended pursuant to a project ordinance or accounted for in an 
intragovernmental service fund or a trust and agency fund excluded from the 
budget ordinance under G.S. 159-13(a), all moneys received and expended by 
a local government or public authority should be included in the budget 
ordinance. Therefore, notwithstanding any other provision of law, no local 
government or public authority may expend any moneys, regardless of their 
source (including moneys derived from bond proceeds, federal, state, or private 
grants or loans, or special assessments), except in accordance with a budget 
ordinance or project ordinance adopted under this Article or through an 
intragovernmental service fund or trust and agency fund properly excluded 
from the budget ordinance. 

(b) The budget ordinance of a unit of local government shall cover a fiscal 
year beginning July 1 and ending June 30. The budget ordinance of a public 
authority shall cover a fiscal year beginning July 1 and ending June 30, except 
that the Local Government Commission, if it determines that a different fiscal 
year would facilitate the authority’s financial operations, may enter an order 
permitting an authority to operate under a fiscal year other than from July 1 
to June 30. If the Commission does permit an authority to operate under an 
altered fiscal year, the Commission’s order shall also modify the budget 
calendar set forth in G.S. 159-10 through 159-13 so as to provide a new budget 
calendar for the altered fiscal year that will clearly enable the authority to 
comply with the intent of this Part. (1971, c. 780, s. 1; 1973, c. 474, s. 5; 1975, 
c, 61473.°3°1979> c: 402) s. 1; 1981)'c. 685, 8. 2.) 


CASE NOTES 


Effect of Town Council Appropriating 
Funds Outside Its Authority. — Where a 
town’s resolution appropriating a certain per- 
centage of its alcoholic beverage control reve- 
nue to county school board was outside the 


§ 159-9. Budget officer. 


authority of the town council, the town council 
could not be estopped from terminating the 
unauthorized payments without notice. 
Watauga County Bd. of Educ. v. Town of Boone, 
106 N.C. App. 270, 416 S.E.2d 411 (1992). 


Each local government and public authority shall appoint a budget officer to 
serve at the will of the governing board. In counties or cities having the 
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manager form of government, the county or city manager shall be the budget 
officer. Counties not having the manager form of government may impose the 
duties of budget officer upon the county finance officer or any other county 
officer or employee except the sheriff, or in counties having a population of 
more than 7,500, the register of deeds. Cities not having the manager form of 
government may impose the duties of budget officer on any city officer or 
employee, including the mayor if he agrees to undertake them. A public 
authority or special district may impose the duties of budget officer on the 
chairman or any member of its governing board or any other officer or 
employee. (1971, c. 780, s. 1; 1973, c. 474, s. 6.) 


§ 159-10. Budget requests. 


Before April 30 of each fiscal year (or an earlier date fixed by the budget 
officer), each department head shall transmit to the budget officer the budget 
requests and revenue estimates for his department for the budget year. The 
budget request shall be an estimate of the financial requirements of the 
department for the budget year, and shall be made in such form and detail, 
with such supporting information and justifications, as the budget officer may 
prescribe. The revenue estimate shall be an estimate of all revenues to be 
realized by department operations during the budget year. At the same time, 
the finance officer or department heads shall transmit to the budget officer a 
complete statement of the amount expended for each category of expenditure 
in the budget ordinance of the immediately preceding fiscal year, a complete 
statement of the amount estimated to be expended for each category of 
expenditure in the current year’s budget ordinance by the end of the current 
fiscal year, the amount realized from each source of revenue during the 
immediately preceding fiscal year, and the amount estimated to be realized 
from each source of revenue by the end of the current fiscal year, and such 
other information and data on the fiscal operations of the local government or 
public authority as the budget officer may request. (1927, c. 146, s. 5; 1955, cc. 
698, .724: 1971c.780.'s. 1.) 


CASE NOTES 


Quoted in Hubbard v. County of Cited in In re Wesleyan Educ. Center, 68 
Cumberland, 143 N.C. App. 149, 544 S.E.2d N.C. App. 742, 316 S.E.2d 87 (1984). 
587 (2001), cert. denied, 354 N.C. 69, — S.E.2d 
— (2001). 


§ 159-11. Preparation and submission of budget and bud- 
get message. 


(a) Upon receipt of the budget requests and revenue estimates and the 
financial information supplied by the finance officer and department heads, the 
budget officer shall prepare a budget for consideration by the governing board 
in such form and detail as may have been prescribed by the budget officer or 
the governing board. The budget shall comply in all respects with the 
limitations imposed by G.S. 159-13(b), and unless the governing board shall 
have authorized or requested submission of an unbalanced budget as provided 
in subsection (c) of this section, the budget shall be balanced. 

(b) The budget, together with a budget message, shall be submitted to the 
governing board not later than June 1. The budget and budget message should, 
but need not, be submitted at a formal meeting of the board. The budget 
message should contain a concise explanation of the governmental goals fixed 
by the budget for the budget year, should explain important features of the 
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activities anticipated in the budget, should set forth the reasons for stated 
changes from the previous year in program goals, programs, and appropriation 
levels, and should explain any major changes in fiscal policy. 

(c) The governing board may authorize or request the budget officer to 
submit a budget containing recommended appropriations in excess of esti- 
mated revenues. If this is done, the budget officer shall present the appropri- 
ations recommendations in a manner that will reveal for the governing board 
the nature of the activities supported by the expenditures that exceed 
estimated revenues. 

(d) The budget officer shall include in the budget a proposed financial plan 
for each intragovernmental service fund, as required by G.S. 159-13.1, and 
information concerning capital projects and grant projects authorized or to be 
authorized by project ordinances, as required by G.S. 159-13.2. (1927, c. 146, s. 
6; Hie & Seth 124; 1969, c. 976, s..1; 1971,.c..780, s. 1; 1975, c. 514, s. 4;.1979, 
S, Sts es 


§ 159-12. Filing and publication of the budget; budget 
hearings. 


(a) On the same day that he submits the budget to the governing board, the 
budget officer shall file a copy of it in the office of the clerk to the board where 
it shall remain available for public inspection until the budget ordinance is 
adopted. The clerk shall make a copy of the budget available to all news media 
in the county. He shall also publish a statement that the budget has been 
submitted to the governing board, and is available for public inspection in the 
office of the clerk to the board. The statement shall also give notice of the time 
and place of the budget hearing required by subsection (b) of this section. 

(b) Before adopting the budget ordinance, the board shall hold a public 
hearing at which time any persons who wish to be heard on the budget may 
appear. (1927, c. 146, s. 7; 1955, cc. 698, 724; 1971, c. 780, s. 1.) 


§ 159-13. The budget ordinance; form, adoption, limita- 
tions, tax levy, filing. 


(a) Not earlier than 10 days after the day the budget is presented to the 
board and not later than July 1, the governing board shall adopt a budget 
ordinance making appropriations and levying taxes for the budget year in such 
sums as the board may consider sufficient and proper, whether greater or less 
than the sums recommended in the budget. The budget ordinance shall 
authorize all financial transactions of the local government or public authority 
except 

(1) Those authorized by a project ordinance, 
(2) Those accounted for in an intragovernmental service fund for which a 
financial plan is prepared and approved, and 
(3) Those accounted for in a trust or agency fund established to account 
for moneys held by the local government or public authority as an 
agent or common-law trustee or to account for a retirement, pension, 
or similar employee benefit system. 
The budget ordinance may be in any form that the board considers most 
efficient in enabling it to make the fiscal policy decisions embodied therein, but 
it shall make appropriations by department, function, or project and show 
revenues by major source. 

(b) The following directions and limitations shall bind the governing board 
in adopting the budget ordinance: 

(1) The full amount estimated by the finance officer to be required for debt 
service during the budget year shall be appropriated. 
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(2) The full amount of any deficit in each fund shall be appropriated. 

(3) A contingency appropriation shall not exceed five percent (5%) of the 
total of all other appropriations in the same fund, except there is no 
limit on contingency appropriations for public assistance programs 
required by Chapter 108A. Each expenditure to be charged against a 
contingency appropriation shall be authorized by resolution of the 
governing board, which resolution shall be deemed an amendment to 
the budget ordinance setting up an appropriation for the object of 
expenditure authorized. The governing board may authorize the 
budget officer to authorize expenditures from contingency appropria- 
tions subject to such limitations and procedures as it may prescribe. 
Any such expenditures shall be reported to the board at its next 
regular meeting and recorded in the minutes. 

(4) No appropriation may be made that would require the levy of a tax in 
excess of any constitutional or statutory limitation, or expenditures of 
revenues for purposes not permitted by law. 

(5) The total of all appropriations for purposes which require voter 
approval for expenditure of property tax funds under Article V, Sec. 
2(5), of the Constitution shall not exceed the total of all estimated 
revenues other than the property tax (not including such revenues 
required by law to be spent for specific purposes) and property taxes 
levied for such purposes pursuant to a vote of the people. 

(6) The estimated percentage of collection of property taxes shall not be 
greater than the percentage of the levy actually realized in cash as of 
June 30 during the preceding fiscal year. For purposes of the calcula- 
tion under this subdivision only, the levy for the registered motor 
vehicle tax under Article 22A of Chapter 105 of the General Statutes 
shall be based on the nine-month period ending March 31 of the 
preceding fiscal year, and the collections realized in cash with respect 
to this levy shall be based on the 12-month period ending June 30 of 
the preceding fiscal year. 

(7) Estimated revenues shall include only those revenues reasonably 
expected to be realized in the budget year, including amounts to be 
realized from collections of taxes levied in prior fiscal years. 

(8) Repealed by Session Laws 1975, c. 514, s. 6. 

(9) Appropriations made to a school administrative unit by a county may 
not be reduced after the budget ordinance is adopted, unless the board 
of education of the administrative unit agrees by resolution to a 
reduction, or unless a general reduction in county expenditures is 
required because of prevailing economic conditions. 

(10) Appropriations made to another fund from a fund established to 
account for property taxes levied pursuant to a vote of the people may 
not exceed the amount of revenues other than the property tax 
available to the fund, except for appropriations from such a fund to an 
appropriate account in a capital reserve fund. 

(11) Repealed by Session Laws 1975, c. 514, s. 6. 

(12) Repealed by Session Laws 1981, c. 685, s. 4. 

(13) No appropriation of the proceeds of a bond issue may be made from 
the capital project fund account established to account for the pro- 
ceeds of the bond issue except (i) for the purpose for which the bonds 
were issued, (ii) to the appropriate debt service fund, or (iii) to an 
account within a capital reserve fund consistent with the purposes for 
which the bonds were issued. The total of other appropriations made 
to another fund from such a capital project fund account may not 
exceed the amount of revenues other than bond proceeds available to 
the account. 
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(14) No appropriation may be made from a utility or public service 
enterprise fund to any other fund than the appropriate debt service 
fund unless the total of all other appropriations in the fund equal or 
exceed the amount that will be required during the fiscal year, as 
shown by the budget ordinance, to meet operating expenses, capital 
ead and debt service on outstanding utility or enterprise bonds or 
notes. 

(15) Sufficient funds to meet the amounts to be paid during the fiscal year 
under continuing contracts previously entered into shall be appropri- 
ated unless such contract reserves to the governing board the right to 
limit or not to make such appropriation. 

(16) The sum of estimated net revenues and appropriated fund balance in 
each fund shall be equal to appropriations in that fund. Appropriated 
fund balance in a fund shall not exceed the sum of cash and 
investments minus the sum of liabilities, encumbrances, and deferred 
revenues arising from cash receipts, as those figures stand at the close 
of the fiscal year next preceding the budget year. 

(17) No appropriations may be made from a county reappraisal reserve 
fund except for the purposes for which the fund was established. 

(18) No appropriation may be made from a service district fund to any 
other fund except (i) to the appropriate debt service fund or (ii) to an 
appropriate account in a capital reserve fund unless the district has 
been abolished. 

(19) No appropriation of the proceeds of a debt instrument may be made 
from the capital project fund account established to account for such 
proceeds except for the purpose for which such debt instrument was 
issued. The total of other appropriations made to another fund from 
such a capital project fund account may not exceed the amount of 
revenues other than debt instrument proceeds available to the ac- 
count. 

Notwithstanding subdivisions (9), (10), (12), (14), (17), or (18) of this 
subsection, any fund may contain an appropriation to another fund to cover the 
cost of (i) levying and collecting the taxes and other revenues allocated to the 
fund, and (ii) building maintenance and other general overhead and adminis- 
trative expenses properly allocable to functions or activities financed from the 
fund. 

(c) The budget ordinance of a local government shall levy taxes on property 
at rates that will produce the revenue necessary to balance appropriations and 
revenues, after taking into account the estimated percentage of the levy that 
will not be collected during the fiscal year. The budget ordinance of a public 
authority shall be balanced so that appropriations do not exceed revenues. 

(d) The budget ordinance shall be entered in the minutes of the governing 
board and within five days after adoption copies thereof shall be filed with the 
finance officer, the budget officer, and the clerk to the governing board. (1927, 
c. 146, s. 8; 1955, cc. 698, 724; 1969, c. 976, s. 2; 1971, c. 780, s. 1; 1973, c. 474, 
ss. 7-9; c. 489, s. 3; 1975, c. 437, ss. 18, 14; c. 514, ss. 5, 6; 1981, c. 685, ss. 3-5, 
10; 1987, c. 796, s. 3(2); 1989, c. 756, s. 2; 1999-261, s. 1; 2000-140, s. 80.) 


Editor’s Note. — Subdivision (b)(12), re- 2000-140, s. 80, effective July 21, 2000, in 
ferred to in the last paragraph of subsection (b) subdivision (b)(6), substituted “Article 22A” for 
of this section, was repealed by Session Laws “Article 22C” and substituted “12-month” for 
1981, c. 685, s. 4. “twelve month.” 

Effect of Amendments. — Session Laws 
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CASE NOTES 


The statutory limitation on the legal 
right to transfer or allocate funds from 
one project to another is exceeded only 
where a board used funds derived from the sale 
of school bonds for nonschool purposes. Since in 
the instant case all expenditures were for 
school purposes, the individual defendants, as 
members of the Board of Education or Board of 
Commissioners, were not acting outside the 
scope of their duties. Moore v. Wykle, 107 N.C. 


App. 120, 419 S.E.2d 164, cert. denied, 332 N.C. 
666, 424 S.E.2d 405 (1992). 

Applied in Hughey v. Cloninger, 37 N.C. 
App. 107, 245 S.E.2d 543 (1978). 

Quoted in MHubbard v. County of 
Cumberland, 143 N.C. App. 149, 544 S.E.2d 
587 (2001), cert. denied, 354 N.C. 69, — S.E.2d 
— (2001). 

Cited in In re Wesleyan Educ. Center, 68 
N.C. App. 742, 316 S.E.2d 87 (1984). 


§ 159-13.1. Financial plan for intragovernmental service 
funds. 


(a) Ifa local government or public authority establishes and operates one or 
more intragovernmental service funds, it need not include such a fund in its 
budget ordinance. However, at the same time it adopts the budget ordinance, 
the governing board shall approve a balanced financial plan for each 
intragovernmental service fund. A financial plan is balanced when estimated 
expenditures do not exceed estimated revenues. 

(b) The budget officer shall include in the budget he submits to the board, 
pursuant to G.S. 159-11, a proposed financial plan for each intragovernmental 
service fund to be operated during the budget year by the local government or 
public authority. The proposed financial plan shall be in such form and detail 
as prescribed by the budget officer or governing board. | 

(c) The approved financial plan shall be entered in the minutes of the 
governing board, as shall each amendment to the plan approved by the board. 
Within five days after approval, copies of the plan and copies of each 
amendment thereto shall be filed with the finance officer, the budget officer, 
and the clerk to the governing board. 

(d) Any change in a financial plan must be approved by the governing board. 
(1975, ce) 514, sv7) 


§ 159-13.2. Project ordinances. 


(a) Definitions. — 

(1) In this section “capital project” means a project financed in whole or in 
part by the proceeds of bonds or notes or debt instruments or a project 
involving the construction or acquisition of a capital asset. 

(2) “Grant project” means a project financed in whole or in part by 
revenues received from the federal and/or State government for 
operating or capital purposes as defined by the grant contract. 

(b) Alternative Budget Methods. — A local government or public authority 
may, in its discretion, authorize and budget for a capital project or a grant 
project either in its annual budget ordinance or in a project ordinance adopted 
pursuant to this section. A project ordinance authorizes all appropriations 
necessary for the completion of the project and neither it nor any part of it need 
be readopted in any subsequent fiscal year. Neither a bond order nor an order 
authorizing any debt instrument constitutes a project ordinance. 

(c) Adoption of Project Ordinances. — If a local government or public 
authority intends to authorize a capital project or a grant project by a project 
ordinance, it shall not begin the project until it has adopted a balanced project 
ordinance for the life of the project. A project ordinance is balanced when 
revenues estimated to be available for the project equal appropriations for the 
project. A project ordinance shall clearly identify the project and authorize its 
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undertaking, identify the revenues that will finance the project, and make the 
appropriations necessary to complete the project. 

(d) Project Ordinance Filed. — Each project ordinance shall be entered in 
the minutes of the governing board. Within five days after adoption, copies of 
the ordinance shall be filed with the finance officer, the budget officer, and the 
clerk to the governing board. 

(e) Amendment. — A project ordinance may be amended in any manner so 
long as it continues to fulfill all requirements of this section. 

(f) Inclusion of Project Information in Budget. — Each year the budget 
officer shall include in the budget information in such detail as he or the 
governing board may require concerning each grant project or capital project 
(i) expected to be authorized by project ordinance during the budget year and 
(ii) authorized by previously adopted project ordinances which will have 
appropriations available for expenditure during the budget year. (1975, c. 514, 
Pees... 402, 5. 3, 1951, c 190, &. dla), at4),) 


§ 159-14. Trust and agency funds; budgets of special dis- 
tricts. 


(a) Budgets of Special Districts. — If the tax-levying power of a special 
district is by law exercised on its behalf by a county or city, and if the county 
or city governing board is vested by law with discretion as to what rate of tax 
it will levy on behalf of the special district, the governing board of the special 
district shall transmit to the governing board of the county or city on or before 
June 1 a request to levy taxes on its behalf for the budget year at a stated rate. 
The county or city governing board shall then determine what rate of tax it will 
approve, and shall so notify the district governing board not later than June 
15. Failure of the county or city governing board to act on the district’s request 
on or before June 15 and to so notify the district governing board by that date 
shall be deemed approval of the full rate requested by the district governing 
board. Upon receiving notification from the county or city governing board as 
to what rate of tax will be approved or after June 15 if no such notification is 
received, the district governing board shall complete its budget deliberations 
and shall adopt its budget ordinance. 

If the tax-levying power of a special district is by law exercised on its behalf 
by a county or city, and if the county or city governing board has no discretion 
as to what rate of tax it will levy on behalf of the special district, the governing 
board of the district shall notify the city or county by June 15 of the rate of tax 
it wishes to have levied. If the district does not notify the county or city 
governing board on or before June 15 of the rate of tax it wishes to have levied, 
the county or city is not required to levy a tax for the district for the fiscal year. 

If the taxes of a special district are collected on its behalf by a county or city, 
and if the county or city governing board has no power to approve the district 
tax levy, the district governing board shall adopt its budget ordinance not later 
than July 1 and on or before July 15 shall notify the county or city collecting 
its taxes of the rate of tax it has levied. If the district does not notify the county 
or city governing board on or before July 15 of the rate of tax it has levied, the 
county or city is not required to collect the district’s taxes for the fiscal year. 

(b) Transfers from Certain Trust and Agency Funds. — Except for transfers 
to the appropriate special district or public authority, a unit of local govern- 
ment may not transfer moneys from a fund established to account for taxes 
collected on behalf of a special district or from a fund established to account for 
special assessments collected on behalf of a public authority unless the special 
district or public authority has ceased to function. (1971, c. 780, s. 1; 1973, c. 
474. 'ss)°10;°11;°1975, ¢. 514; s.°9.) 
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§ 159-15. Amendments to the budget ordinance. 


Except as otherwise restricted by law, the governing board may amend the 
budget ordinance at any time after the ordinance’s adoption in any manner, so 
long as the ordinance, as amended, continues to satisfy the requirements of 
G.S. 159-8 and 159-13. However, no amendment may increase or reduce a 
property tax levy or in any manner alter a property taxpayer’s liability, unless 
the board is ordered to do so by a court of competent jurisdiction, or by a State 
agency having the power to compel the levy of taxes by the board. 

The governing board by appropriate resolution or ordinance may authorize 
the budget officer to transfer moneys from one appropriation to another within 
the same fund subject to such limitations and procedures as it may prescribe. 
Any such transfers shall be reported to the governing board at its next regular 
meeting and shall be entered in the minutes. (1927, c. 146, s. 13; 1955, cc. 698, 


724; 1971, c. 780, s. 1; 1973, c. 474, s. 12; 2001-308, s. 3.) 


Editor’s Note. — Session Laws 2001-308, s. 
3, effective July 1, 2001, and pursuant to s. 4 of 
the act expiring October 1, 2001, read: “Except 
as otherwise restricted by law, the governing 
board may amend the budget ordinance at any 
time after the ordinance’s adoption in any man- 
ner, so long as the ordinance, as amended, 
continues to satisfy the requirements of G.S. 
159-8 and 159-13. However, except as other- 
wise provided in this section, no amendment 
may increase or reduce a property tax levy or in 
any manner alter a property taxpayer’s liabil- 
ity, unless the board is ordered to do so by a 
court of competent jurisdiction, or by a State 
agency having the power to compel the levy of 


“Tf after July 1 the local government receives 
additional and unanticipated revenues, the 
governing body may amend the budget ordi- 
nance to reduce the property tax levy to account 
for the unanticipated revenues. 

“The governing board by appropriate resolu- 
tion or ordinance may authorize the budget 
officer to transfer moneys from one appropria- 
tion to another within the same fund subject to 
such limitations and procedures as it may pre- 
scribe. Any such transfers shall be reported to 
the governing board at its next regular meeting 
and shall be entered in the minutes.” 

The section is set out above as it read prior to 


taxes by the board. the amendment by Session Laws 2001-808, s. 3. 


§ 159-16. Interim budget. 


In case the adoption of the budget ordinance is delayed until after July 1, the 
governing board shall make interim appropriations for the purpose of paying 
salaries, debt service payments, and the usual ordinary expenses of the local 
government or public authority for the interval between the beginning of the 
budget year and the adoption of the budget ordinance. Interim appropriations 
so made shall be charged to the proper appropriations in the budget ordinance. 
(1927, c. 146, s. 14; 1955, cc. 698, 724; 1971, c. 780, s. 1.) | 


§ 159-17. Ordinance procedures not applicable to budget 
or project ordinance adoption. 


Notwithstanding the provisions of any city charter, general law, or local act: 
(1) Any action with respect to the adoption or amendment of the budget 
ordinance or any project ordinance may be taken at any regular or 
special meeting of the governing board by a simple majority of those 
present and voting, a quorum being present; 

(2) No action taken with respect to the adoption or amendment of the 
budget ordinance or any project ordinance need be published or is 
subject to any other procedural requirement governing the adoption of 
ordinances or resolutions by the governing board other than the 
procedures set out in this Article; 

(3) The adoption and amendment of the budget ordinance or any project 
ordinance and the levy of taxes in the budget ordinance are not subject 
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to the provisions of any city charter or local act concerning initiative 

or referendum. 
During the period beginning with the submission of the budget to the 
governing board and ending with the adoption of the budget ordinance, the 
governing board may hold any special meetings that may be necessary to 
complete its work on the budget ordinance. Except for the notice requirements 
of G.S. 143-318.12, which continue to apply, no provision of law concerning the 
call of special meetings applies during that period so long as (i) each member 
of the board has actual notice of each special meeting called for the purpose of 
considering the budget, and (ii) no business other than consideration of the 
budget is taken up. This section does not allow the holding of closed meetings 
or executive sessions by any governing board otherwise prohibited by law from 
holding such a meeting or session, and may not be construed to do so. 

No general law, city charter, or local act enacted or taking effect after July 1, 
1973, may be construed to modify, amend, or repeal any portion of this section 
unless it expressly so provides by specific reference to this section. (1971, c. 
780, s. 1; 1973, c. 474, s. 18; 1979, c. 402, ss. 4, 5; c. 655, s. 2.) 


Local Modification. — Wilmington/New 
Hanover County Consolidated Government: 
1987, c. 643; city of Wilmington: 1983, c. 367. 


§ 159-17.1. Vending facilities. 


Moneys received by a public authority, special district, or unit of local 
government on account of operation of vending facilities shall be deposited, 
budgeted, appropriated, and expended in accordance with the provisions of 
this Article. (1983 (Reg. Sess., 1984), c. 1034, s. 174.) 


Part 2. Capital Reserve Funds. 


§ 159-18. Capital reserve funds. 


Any local government or public authority may establish and maintain a 
capital reserve fund for any purposes for which it may issue bonds. A capital 
reserve fund shall be established by resolution or ordinance of the governing 
board which shall state (i) the purposes for which the fund is created, (ii) the 
approximate periods of time during which the moneys are to be accumulated 
for each purpose, (iii) the approximate amounts to be accumulated for each 
purpose, and (iv) the sources from which moneys for each purpose will be 
peter s45, €. 593, 88. 3, 5: 1957, c. 86a, s.. 1: 1967, .c. 1189: 1971. c. 780. 
1.) 


Legal Periodicals. — For comment on 
former Article 10A of Chapter 153, correspond- 
ing to this Part, see 21 N.C.L. Rev. 357 (1943). 


For symposium on municipal finance, see 
1976 Duke L.J. 1051. 


CASE NOTES 


Constitutionality of Former Statute. — 
Former § 115-80.1, authorizing a county board 
of commissioners to levy an ad valorem tax for 
a county school capital reserve fund, to be used 
for the purpose of anticipating school capital 
outlays, was a valid exercise of legislative au- 
thority; the creation of such a fund is for a 


“necessary expense” within the meaning of N.C. 
Const., Art. V, § 4(2), and does not require a 
vote of the people. Yoder v. Board of Comm’rs, 7 
N.C. App. 712, 173 S.E.2d 529 (1970). 
Without the establishment of a capital 
reserve fund, the requirements of former Ar- 
ticle 10A of Chapter 153, corresponding to this 
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Part, never came into play. Davis v. Iredell Wrightsville Beach, 703 F. Supp. 1192 
County, 9 N.C. App. 381, 176 S.E.2d 361 (1970). (E.D.N.C. 1988). 
Cited in South Shell Inv. v. Town of 


§ 159-19. Amendments. 


The resolution or ordinance may be amended from time to time in the same 
manner in which it was adopted. Amendments may, among other provisions, 
authorize the use of moneys accumulated or to be accumulated in the fund for 
capital outlay purposes not originally stated. (1943, c. 593, s. 7; 1967, c. 1189; 
197 1c. 780 ps), ky 1973041 47A448;,14)) 


§ 159-20. Funding capital reserve funds. 


Capital reserve funds may be funded by appropriations from any other fund 
consistent with the limitations imposed in G.S. 159-13(b). When moneys or 
investment securities, the use of which is restricted by law, come into a capital 
reserve fund, the identity of such moneys or investment securities shall be 
maintained by appropriate accounting entries. (1943, c. 593, s. 4; 1945, c. 464, 
s. 2; 1957, c. 863, s.. 1; 1967, e, 1189; 1971, c.-780,'s. 1; 19738; c. 474;-s. 153 


§ 159-21. Investment. 


The cash balances, in whole or in part, of capital reserve funds may be 
deposited at interest or invested as provided by G.S. 159-30. (1957, c. 863, s. 1; 
1967, c. 1189; 1971, c. 780, s. 1.) 


§ 159-22. Withdrawals. 


Withdrawals from a capital reserve fund may be authorized by resolution or 
ordinance of the governing board of the local government or public authority. 
No withdrawal may be authorized for any purpose not specified in the 
resolution or ordinance establishing the fund or in a resolution or ordinance 
amending it. The withdrawal resolution or ordinance shall authorize an 
appropriation from the capital reserve fund to an appropriate appropriation in 
one of the funds maintained pursuant to G.S. 159-13(a). No withdrawal may be 
made which would result in an appropriation for purposes for which an 
adequate balance of eligible moneys or investment securities is not then 
available in the capital reserve fund. (1943, c. 593, ss. 11, 16; 1945, c. 464, s. 2; 
Repent 196, s. 3; 1957, c. 863, s. 1; 1967, c. 1189; 1971, c. 780, s. 1; 1973, c. 474, 
s. 16. 


§ 159-23: Reserved for future codification purposes. 
Part 3. Fiscal Control. 


§ 159-24. Finance officer. 


Each local government and public authority shall appoint a finance officer to 
hold office at the pleasure of the appointing board or official. The finance officer 
may be entitled “accountant,” “treasurer,” “finance director,” “finance officer,” or 
any other reasonably descriptive title. The duties of the finance officer may be 
imposed on the budget officer or any other officer or employee on whom the 
duties of budget officer may be imposed. (1971, c. 780, s. 1; 1973, c. 474, s. 17.) 
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Local Modification. — (As to Part 3) Cross References. — As to the Local Gov- 
Durham: 1993 (Reg. Sess., 1994), c. 666, s. 1; ernment Fiscal Information Act, see §§ 120- 
(As to Part 3) city of Durham: 1993 (Reg. Sess., 30.41 through 120-30.48. 

1994), c. 616, s. 1. 


§ 159-25. Duties of finance officer; dual signatures on 
checks; internal control procedures subject to 
Commission regulation. 


(a) The finance officer shall have the following powers and duties: 

(1) He shall keep the accounts of the local government or public authority 
in accordance with generally accepted principles of governmental 
accounting and the rules and regulations of the Commission. 

(2) He shall disburse all funds of the local government or public authority 
in strict compliance with this Chapter, the budget ordinance, and each 
project ordinance and shall preaudit obligations and disbursements 
as required by this Chapter. 

(3) As often as may be requested by the governing board or the manager, 
he shall prepare and file with the board a statement of the financial 
condition of the local government or public authority. 

(4) He shall receive and deposit all moneys accruing to the local govern- 
ment or public authority, or supervise the receipt and deposit of 
money by other duly authorized officers or employees. 

(5) He shall maintain all records concerning the bonded debt and other 
obligations of the local government or public authority, determine the 
amount of money that will be required for debt service or the payment 
of other obligations during each fiscal year, and maintain all sinking 
funds. 

(6) He shall supervise the investment of idle funds of the local govern- 
ment or public authority. 

(7) He shall perform such other duties as may be assigned to him by law, 
by the manager, budget officer, or governing board, or by rules and 
regulations of the Commission. 

All references in other portions of the General Statutes, local acts, or city 
charters to county, city, special district, or public authority accountants, 
treasurers, or other officials performing any of the duties conferred by this 
section on the finance officer shall be deemed to refer to the finance officer. 

(b) Except as otherwise provided by law, all checks or drafts on an official 
depository shall be signed by the finance officer or a properly designated 
deputy finance officer and countersigned by another official of the local 
government or public authority designated for this purpose by the governing 
board. If the board makes no other designation, the chairman of the board or 
chief executive officer of the local government or public authority shall 
countersign these checks and drafts. The governing board of a unit or authority 
may waive the requirements of this subsection if the board determines that the 
internal control procedures of the unit or authority will be satisfactory in the 
absence of dual signatures. 

(c) The Local Government Commission has authority to issue rules and 
regulations having the force of law governing procedures for the receipt, 
deposit, investment, transfer, and disbursement of money and other assets by 
units of local government and public authorities, may inquire into and 
investigate the internal control procedures of a local government or public 
authority, and may require any modifications in internal control procedures 
which, in the opinion of the Commission, are necessary or desirable to prevent 
embezzlements or mishandling of public moneys. (1971, c. 780, s. 1; 1973, c. 
474, ss. 18-20; 1975, c. 514, s. 10; 1987, c. 796, s. 3(5).) 
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CASE NOTES 


Detailed Accounts to Be Kept. — Under 
the provisions of the former County Fiscal 
Control Act, it was the duty of a county accoun- 
tant to keep detailed accounts of appropriations 
and disbursements of county funds and to cer- 
tify on each warrant or order drawn against the 
county that provision had been made for its 
payment and appropriation duly made or a 
bond or note duly authorized as required by the 
act. Avery County v. Braswell, 215 N.C. 270, 1 
S.E.2d 864 (1939). 

Certification of Vouchers. — The duties of 
a county accountant in certifying county vouch- 
ers under the former County Fiscal Control Act 
were special in character and were in addition 
to and not in substitution for the duties and 
functions of other county officers, and even if it 
were conceded that the signing of the voucher 
by the chairman of the county board was mal- 
feasance, the accountant and his surety could 
not avoid liability on the ground that some 
other officer was guilty of negligence or malfea- 
sance. Avery County v. Braswell, 215 N.C. 270, 
1 S.E.2d 864 (1939). 

Summary judgment was inappropriate on 
plaintiffs’ claim that defendant county failed to 
comply with its duties under the budget ordi- 
nance where it was unclear from the record 


whether the board continued to approve and 
appropriate in their budget ordinance each 
year the longevity pay plan originally proposed 
by the sheriff and adopted by the county in 
1980. Hubbard v. County of Cumberland, 1438 
N.C. App. 149, 544 S.E.2d 587 (2001), cert. 
denied, 354 N.C. 69, — S.E.2d — (2001). 

Submission of Charges to Jury. — Where 
the evidence showed that expenditures con- 
tained both valid and invalid items, the court 
properly submitted the charges of approving an 
invalid claim and failure to preaudit to the jury. 
State v. Davis, 48 N.C. App. 526, 269 S.E.2d 
291, cert. denied and appeal dismissed, 301 
N.C. 237, 283 S.E.2d 134 (1980). 

County Not Entitled to Sovereign Immu- 
nity. — Defendant county has a statutory duty 
to provide the salaries to which it has commit- 
ted itself in the enacted budget ordinance and 
may not, after having availed itself of the 
services provided by the law enforcement offic- 
ers, claim sovereign immunity as a defense to 
its statutory and contractual commitment. 
Hubbard v. County of Cumberland, 143 N.C. 
App. 149, 544 S.E.2d 587 (2001), cert. denied, 
354 N.C. 69, — S.E.2d — (2001). 

Applied in State v. Davis, 45 N.C. App. 72, 
262 S.E.2d 827 (1980). 


§ 159-26. Accounting system. 


(a) System Required. — Each local government or public authority shall 
establish and maintain an accounting system designed to show in detail its 
assets, liabilities, equities, revenues, and expenditures. The system shall also 
be designed to show appropriations and estimated revenues as established in 
the budget ordinance and each project ordinance as originally adopted and 
subsequently amended. 

(b) Funds Required. — Each local government or public authority shall 
establish and maintain in its accounting system such of the following funds 
and ledgers as are applicable to it. The generic meaning of each type of fund or 
ledger listed below is that fixed by generally accepted accounting principles. 

(1) General fund. 

(2) Special Revenue Funds. — One or more separate funds shall be 
established for each of the following classes: (i) functions or activities 
financed in whole or in part by property taxes voted by the people, (i) 
service districts established pursuant to the Municipal or County 
Service District Acts, and (iii) grant project ordinances. If more than 
one function is accounted for in a voted tax fund, or more than one 
district in a service district fund, or more than one grant project in a 
project fund, separate accounts shall be established in the appropriate 
fund for each function, district, or project. 

(3) Debt service funds. 

(4) A Fund for Each Utility or Enterprise Owned or Operated by the Unit 
or Public Authority. — If a water system and a sanitary sewerage 
system are operated as a consolidated system, one fund may be 
established and maintained for the consolidated system. 

(5) Internal service funds. 
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(6) Capital Project Funds. — Such a fund shall be established to account 
for the proceeds of each bond order or order authorizing any debt 
instrument and for all other resources used for the capital projects 
financed by the bond or debt instrument proceeds. A unit or public 
authority may account for two or more bond orders or orders autho- 
rizing any debt instrument in one capital projects fund, but the 
proceeds of each such order and the other revenues associated with 
that order shall be separately accounted for in the fund. 

(7) Trust and agency funds, including a fund for each special district, 
public authority, or school administrative unit whose taxes or special 
assessments are collected by the unit. 

(8) A ledger or group of accounts in which to record the details relating to 
the general fixed assets of the unit or public authority. 

(9) A ledger or group of accounts in which to record the details relating to 
the general obligation bonds and notes and other long-term obliga- 
tions of the unit. 

In addition, each unit or public authority shall establish and maintain any 
other funds required by other statutes or by State or federal regulations. 

(c) Basis of Accounting. — Except as otherwise provided by regulation of the 
Commission, local governments and public authorities shall use the modified 
accrual basis of accounting in recording transactions. 

(d) Encumbrance Systems. — Except as otherwise provided in this subsec- 
tion, no local government or public authority is required to record or show 
encumbrances in its accounting system. Each city or town with a population 
over 10,000 and each county with a population over 50,000 shall maintain an 
accounting system that records and shows the encumbrances outstanding 
against each category of expenditure appropriated in its budget ordinance. Any 
other local government or any public authority may record and show encum- 
brances in its accounting system. In determining a unit’s population, the most 
recent federal decennial census shall be used. 

(e) Commission Regulations. — The Commission may prescribe rules and 
regulations having the force of law as to: 

(1) Features of accounting systems to be maintained by local governments 
and public authorities. 

(2) Bases of accounting, including identifying in detail the characteristics 
of a modified accrual basis, identifying what revenues are susceptible 
to accrual, and permitting or requiring use of a basis other than 
modified accrual in a fund that does not account for the receipt of a 
tax. 

(3) Definitions of terms not clearly defined in this Article. 

The Commission may vary these rules and regulations according to any other 
criteria reasonably related to the purpose or complexity of the financial 
operations involved. (1971, c. 780, s. 1; 1975, c. 514, ss. 11, 16; 1979, c. 402, s. 
6; 1981, c. 685, ss. 6, 7; 1987, c. 796, s. 3(6).) 


§ 159-27. Distribution of tax collections among funds ac- 
cording to levy. 


(a) The finance officer shall distribute property tax collections among the 
appropriate funds, according to the budget ordinance, at least monthly. 

(b) Taxes collected during the current fiscal year, that were levied in any one 
of the two immediately preceding fiscal years, shall be distributed to the 
appropriate funds according to the levy of the fiscal year in which they were 
levied. If any fund for which such taxes were levied is not being maintained in 
the current fiscal year, the proportionate share of the tax that would have been 
distributed to the discontinued fund shall be allocated G) to the fund from 
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which the activity or function for which the tax was levied is then being 
financed, or (ii) to the general fund if the activity or function for which the tax 
was levied is no longer being performed. 

(c) Taxes collected during the current fiscal year, that were levied in any 
prior fiscal year other than one of the two immediately preceding fiscal years, 
may be distributed in the discretion of the governing board either (i) to the 
general fund, or (ii) in accordance with subsection (b) of this section. This 
subsection shall not repeal any portion of a local act or city charter inconsistent 
herewith and in effect on July 1, 1973. 

(d) This section applies to taxes levied by a unit of local government on 
behalf of another unit, including school administrative units. (1971, c. 780, s. 
de LOB Cady 4s. 2h LOT Cha ds lo 


§ 159-27.1. Use of revenue bond project reimbursements; 
restrictions. 


The finance officer of a unit shall deposit any funds received by the unit as 
a reimbursement of a loan or advance made by the unit pursuant to G.S. 
159-83(a)(8a) in the fund from which the unit originally derived the funds to 
make the loan or advance. 

If the funds originally loaned or advanced were proceeds of a bond issue, any 
funds received as reimbursement shall be applied as required by this section. 
The funds shall be applied as provided in the instrument securing payment of 
the bond issue if the instrument contains applicable provisions. Otherwise, the 
funds shall be applied to either (i) the same general purposes as those for 
which the bond issue was authorized, or (ii) payment of debt service on the 
bond issue, including principal, interest, and premium, if any, upon redemp- 
tion, or payment of the purchase price of bonds for retirement at not more than 
their face value and accrued interest. After all the bonds of the issue have been 
paid or satisfied in full, any funds received as reimbursement shall be 
deposited in the general fund of the unit and may be used for any general fund 
purpose. (1991, c. 508, s. 3; c. 761, s. 29.) 


§ 159-28. Budgetary accounting for appropriations. 


(a) Incurring Obligations. — No obligation may be incurred in a program, 
function, or activity accounted for in a fund included in the budget ordinance 
unless the budget ordinance includes an appropriation authorizing the obliga- 
tion and an unencumbered balance remains in the appropriation sufficient to 
pay in the current fiscal year the sums obligated by the transaction for the 
current fiscal year. No obligation may be incurred for a capital project or a 
grant project authorized by a project ordinance unless that project ordinance 
includes an appropriation authorizing the obligation and an unencumbered 
balance remains in the appropriation sufficient to pay the sums obligated by 
the transaction. If an obligation is evidenced by a contract or agreement 
requiring the payment of money or by a purchase order for supplies and 
materials, the contract, agreement, or purchase order shall include on its face 
a certificate stating that the instrument has been preaudited to assure 
compliance with this subsection. The certificate, which shall be signed by the 
finance officer or any deputy finance officer approved for this purpose by the 
governing board, shall take substantially the following form: 

“This instrument has been preaudited in the manner required by the Local 
Government Budget and Fiscal Control Act. 


(Signature of finance officer).” 


Certificates in the form prescribed by G.S. 153-130 or 160-411 as those sections 
read on June 30, 1973, or by G.S. 159-28(b) as that section read on June 30, 
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1975, are sufficient until supplies of forms in existence on June 30, 1975, are 
exhausted. 

An obligation incurred in violation of this subsection is invalid and may not 
be enforced. The finance officer shall establish procedures to assure compliance 
with this subsection. 

(b) Disbursements. — When a bill, invoice, or other claim against a local 
government or public authority is presented, the finance officer shall either 
approve or disapprove the necessary disbursement. If the claim involves a 
program, function, or activity accounted for in a fund included in the budget 
ordinance or a capital project or a grant project authorized by a project 
ordinance, the finance officer may approve the claim only if 

(1) He determines the amount to be payable and 
(2) The budget ordinance or a project ordinance includes an appropriation 
authorizing the expenditure and either (i) an encumbrance has been 
previously created for the transaction or (ii) an unencumbered bal- 
ance remains in the appropriation sufficient to pay the amount to be 
disbursed. 
The finance officer may approve a bill, invoice, or other claim requiring 
disbursement from an intragovernmental service fund or trust or agency fund 
not included in the budget ordinance, only if the amount claimed is determined 
to be payable. A bill, invoice, or other claim may not be paid unless it has been 
approved by the finance officer or, under subsection (c) of this section, by the 
governing board. The finance officer shall establish procedures to assure 
compliance with this subsection. 

(c) Governing Board Approval of Bills, Invoices, or Claims. — The governing 
board may, as permitted by this subsection, approve a bill, invoice, or other 
claim against the local government or public authority that has been disap- 
proved by the finance officer. It may not approve a claim for which no 
appropriation appears in the budget ordinance or in a project ordinance, or for 
which the appropriation contains no encumbrance and the unencumbered 
balance is less than the amount to be paid. The governing board shall approve 
payment by formal resolution stating the board’s reasons for allowing the bill, 
invoice, or other claim. The resolution shall be entered in the minutes together 
with the names of those voting in the affirmative. The chairman of the board 
or some other member designated for this purpose shall sign the certificate on 
the check or draft given in payment of the bill, invoice, or other claim. If 
payment results in a violation of law, each member of the board voting to allow 
payment is jointly and severally liable for the full amount of the check or draft 
given in payment. 

(d) Payment. — A local government or public authority may not pay a bill, 
invoice, salary, or other claim except by a check or draft on an official 
depository or by a bank wire transfer from an official depository. Except as 
provided in this subsection each check or draft on an official depository shall 
bear on its face a certificate signed by the finance officer or a deputy finance 
officer approved for this purpose by the governing board (or signed by the 
chairman or some other member of the board pursuant to subsection (c) of this 
section). The certificate shall take substantially the following form: 

“This disbursement has been approved as required by the Local Govern- 
ment Budget and Fiscal Control Act. 


| (Signature of finance officer).” 
Certificates in the form prescribed by G.S. 153-131 or 160-411.1 as those 
sections read on June 30, 1973, or by G.S. 159-28(a) as that section read on 
June 30, 1975, are sufficient until supplies in existence on June 30, 1975, are 
exhausted. 

No certificate is required on payroll checks or drafts on an imprest account 
in an official depository, if the check or draft depositing the funds in the 
imprest account carried a signed certificate. 
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(e) Penalties. — If an officer or employee of a local: government or public 
authority incurs an obligation or pays out or causes to be paid out any funds in 
violation of this section, he and the sureties on his official bond are liable for 
any sums so committed or disbursed. If the finance officer or any properly 
designated deputy finance officer gives a false certificate to any contract, 
agreement, purchase order, check, draft, or other document, he and the 
sureties on his official bond are liable for any sums illegally committed or 
disbursed thereby. (1971, c. 780, s. 1; 1973, c. 474, ss. 22, 23; 1975, c. 514, s. 12; 


1979, c. 402, ss. 7, 8.) 


Editor’s Note. — Chapter 153, of which 
§§ 153-130 and 153-131, referred to in this 
section, were a part, and Chapter 160, of which 


§§ 160-411 and 160-411.1, also referred to in 
this section, were a part, have been repealed. 
See now Chapters 153A and 160A. 


CASE NOTES 


Scope of Section. — This section sets forth 
the requirements and obligations that must be 
met before a county may incur contractual 
obligations. Cincinnati Thermal Spray, Inc. v. 
Pender County, 101 N.C. App. 405, 399 S.E.2d 
758 (1991). 

Failure to Show Existence of Certificate. 
— Where plaintiff made no showing that the 
certificate of compliance by the county board of 
commissioners required by subsection (a) of 
this section authorizing construction of water 
and sewer existed, no valid contract was formed 
as a result of alleged discussions between plain- 
tiff and employee of county with regard to 
provision of adequate water and sewer systems 
for plaintiff's proposed facility. Cincinnati 
Thermal Spray, Inc. v. Pender County, 101 N.C. 
App. 405, 399 S.E.2d 758 (1991). 

Where the lease agreement entered between 


dant county failed to comply with the pre-audit 
certificate requirements of this section, the 
court held that no valid contract was formed 
between the plaintiff and defendant county and 
that the county, therefore, had not waived its 
sovereign immunity to be sued. Data Gen. 
Corp. v. County of Durham, 143 N.C. App. 97, 
545 S.E.2d 243 (2001). 

Later-Incurred Financial Obligation. — 
Where an obligation incurred by a town did not 
result in a financial obligation in the year in 
which the subject contract was signed, the lack 
of a pre-audit certificate did not invalidate the 
town’s contract. Myers v. Town of Plymouth, 
1385 N.C. App. 707, 522 S.E.2d 122 (1999). 

Applied in State v. Davis, 45 N.C. App. 72, 
262 S.E.2d 827 (1980); Watauga County Bd. of 
Educ. v. Town of Boone, 106 N.C. App. 270, 416 
S.E.2d 411 (1992). 


the plaintiff computer supplier and the defen- 


§ 159-28.1. Facsimile signatures. 


The governing board of a local government or public authority may provide 
by appropriate resolution or ordinance for the use of facsimile signature 
machines, signature stamps, or similar devices in signing checks and drafts 
and in signing the preaudit certificate on contracts or purchase orders. The 
board shall charge the finance officer or some other bonded officer or employee 
with the custody of the necessary machines, stamps, plates, or other devices, 
and that person and the sureties on his official bond are liable for any illegal, 
improper, or unauthorized use of them. (1975, c. 514, s. 13.) 


§ 159-29. Fidelity bonds. 


(a) The finance officer shall give a true accounting and faithful performance 
bond with sufficient sureties in an amount to be fixed by the governing board, 
not less than ten thousand dollars ($10,000) nor more than two hundred fifty 
thousand dollars ($250,000). The premium on the bond shall be paid by the 
local government or public authority. 

(b) Each officer, employee, or agent of a local government or public authority 
who handles or has in his custody more than one hundred dollars ($100.00) of 
the unit’s or public authority’s funds at any time, or who handles or has access 
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to the inventories of the unit or public authority, shall, before being entitled to 
assume his duties, give a faithful performance bond with sufficient sureties 
payable to the local government or public authority. The governing board shall 
determine the amount of the bond, and the unit or public authority may pay 
the premium on the bond. Each bond, when approved by the governing board, 
shall be deposited with the clerk to the board. 

If another statute requires an officer, employee, or agent to be bonded, this 
subsection does not require an additional bond for that officer, employee, or 
agent. 

(c) A local government or public authority may adopt a system of blanket 
faithful performance bonding as an alternative to individual bonds. If such a 
system is adopted, statutory requirements of individual bonds, except for 
elected officials and for finance officers and tax collectors by whatever title 
known, do not apply to an officer, employee, or agent covered by the blanket 
bond. However, although an individual bond is required for an elected official, 
a tax collector, or finance officer, such an officer or elected official may also be 
included within the coverage of a blanket bond if the blanket bond protects 
against risks not protected against by the individual bond. (1971, c. 780, s. 1; 
1975, c. 514, s. 14; 1987 (Reg. Sess., 1988), c. 975, s. 32.) 


CASE NOTES 


As to approval of bond in smaller Stated in Town of Scotland Neck v. Western 
amount than required by former statute, Sur. Co., 301 N.C. 331, 271 S.E.2d 501 (1980). 
see Ellis v. Brown, 217 N.C. 787, 9 S.E.2d 467 
(1940), decided under the former County Fiscal 
Control Act. 


§ 159-30. Investment of idle funds. 


(a) Alocal government or public authority may deposit at interest or invest 
all or part of the cash balance of any fund. The finance officer shall manage 
investments subject to whatever restrictions and directions the governing 
board may impose. The finance officer shall have the power to purchase, sell, 
and exchange securities on behalf of the governing board. The investment 
program shall be so managed that investments and deposits can be converted 
into cash when needed. 

(b) Moneys may be deposited at interest in any bank, savings and loan 
association, or trust company in this State in the form of certificates of deposit 
or such other forms of time deposit as the Commission may approve. Invest- 
ment deposits, including investment deposits of a mutual fund for local 
government investment established under subdivision (c)(8) of this section, 
shall be secured as provided in G.S. 159-31(b). 

(c) Moneys may be invested in the following classes of securities, and no 
others: 

(1) Obligations of the United States or obligations fully guaranteed both 
as to principal and interest by the United States. 

(2) Obligations of the Federal Financing Bank, the Federal Farm Credit 
Bank, the Bank for Cooperatives, the Federal Intermediate Credit 
Bank, the Federal Land Banks, the Federal Home Loan Banks, the 
Federal Home Loan Mortgage Corporation, Fannie Mae, the Govern- 
ment National Mortgage Association, the Federal Housing Adminis- 
tration, the Farmers Home Administration, the United States Postal 
Service. 

(3) Obligations of the State of North Carolina. 

(4) Bonds and notes of any North Carolina local government or public 
authority, subject to such restrictions as the secretary may impose. 
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(5) Savings certificates issued by any savings and loan association orga- 
nized under the laws of the State of North Carolina or by any federal 
savings and loan association having its principal office in North 
Carolina; provided that any principal amount of such certificate in 
excess of the amount insured by the federal government or any agency 
thereof, or by a mutual deposit guaranty association authorized by the 
Commissioner of Banks of the Department of Commerce of the State 
of North Carolina, be fully collateralized. 

(6) Prime quality commercial paper bearing the highest rating of at least 
one nationally recognized rating service and not bearing a rating 
below the highest by any nationally recognized rating service which 
rates the particular obligation. 

(7) Bills of exchange or time drafts drawn on and accepted by a commer- 
cial bank and eligible for use as collateral by member banks in 
borrowing from a federal reserve bank, provided that the accepting 
bank or its holding company is either (i) incorporated in the State of 
North Carolina or (ii) has outstanding publicly held obligations 
bearing the highest rating of at least one nationally recognized rating 
service and not bearing a rating below the highest by any nationally 
recognized rating service which rates the particular obligations. 

(8) Participating shares in a mutual fund for local government invest- 
ment; provided that the investments of the fund are limited to those 
qualifying for investment under this subsection (c) and that said fund 
is certified by the Local Government Commission. The Local Govern- 
ment Commission shall have the authority to issue rules and regula- 
tions concerning the establishment and qualifications of any mutual 
fund for local government investment. 

(9) A commingled investment pool established and administered by the 
State Treasurer pursuant to G.S. 147-69.3. 

(10) A commingled investment pool established by interlocal agreement 
by two or more units of local government pursuant to G.S. 160A-460 
through G.S. 160A-464, if the investments of the pool are limited to 
those qualifying for investment under this subsection (c). 

(11) Evidences of ownership of, or fractional undivided interests in, future 
interest and principal payments on either direct obligations of the 
United States government or obligations the principal of and the 
interest on which are guaranteed by the United States, which 
obligations are held by a bank or trust company organized and 
existing under the laws of the United States or any state in the 
capacity of custodian. 

(12) Repurchase agreements with respect to either direct obligations of 
the United States or obligations the principal of and the interest on 
which are guaranteed by the United States if entered into with a 
broker or dealer, as defined by the Securities Exchange Act of 1934, 
which is a dealer recognized as a primary dealer by a Federal Reserve 
Bank, or any commercial bank, trust company or national banking 
association, the deposits of which are insured by the Federal Deposit 
Insurance Corporation or any successor thereof if: 

a. Such obligations that are subject to such repurchase agreement 
are delivered (in physical or in book entry form) to the local 
government or public authority, or any financial institution 
serving either as trustee for the local government or public 
authority or as fiscal agent for the local government or public 
authority or are supported by a safekeeping receipt issued by a 
depository satisfactory to the local government or public author- 
ity, provided that such repurchase agreement must provide that 
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the value of the underlying obligations shall be maintained at a 
current market value, calculated at least daily, of not less than 
one hundred percent (100%) of the repurchase price, and, pro- 
vided further, that the financial institution serving either as 
trustee or as fiscal agent for the local government or public 
authority holding the obligations subject to the repurchase agree- 
ment hereunder or the depository issuing the safekeeping receipt 
shall not be the provider of the repurchase agreement; 

b. A valid and perfected first security interest in the obligations 
which are the subject of such repurchase agreement has been 
granted to the local government or public authority or its as- 
signee or book entry procedures, conforming, to the extent prac- 
ticable, with federal regulations and satisfactory to the local 
government or public authority have been established for the 
benefit of the local government or public authority or its assignee; 

CG 2 Earth eon are free and clear of any adverse third party claims; 
an 

d. Such repurchase agreement is in a form satisfactory to the local 
government or public authority. 

(13) In connection with funds held by or on behalf of a local government 
or public authority, which funds are subject to the arbitrage and 
rebate provisions of the Internal Revenue Code of 1986, as amended, 
participating shares in tax-exempt mutual funds, to the extent such 
participation, in whole or in part, is not subject to such rebate 
provisions, and taxable mutual funds, to the extent such fund pro- 
vides services in connection with the calculation of arbitrage rebate 
requirements under federal income tax law; provided, the invest- 
ments of any such fund are limited to those bearing one of the two 
highest ratings of at least one nationally recognized rating service and 
not bearing a rating below one of the two highest ratings by any 
nationally recognized rating service which rates the particular fund. 

(d) Investment securities may be bought, sold, and traded by private 
negotiation, and local governments and public authorities may pay all inci- 
dental costs thereof and all reasonable costs of administering the investment 
and deposit program. Securities and dej:osit certificates shall be in the custody 
of the finance officer who shall be responsible for their safekeeping and for 
keeping accurate investment accounts and records. 

(e) Interest earned on deposits and investments shall be credited to the fund 
whose cash is deposited or invested. Cash of several funds may be combined for 
deposit or investment if not otherwise prohibited by law; and when such joint 
deposits or investments are made, interest earned shall be prorated and 
credited to the various funds on the basis of the amounts thereof invested, 
figured according to an average periodic balance or some other sound account- 
ing principle. Interest earned on the deposit or investment of bond funds shall 
be deemed a part of the bond proceeds. 

(f) Registered securities acquired for investment may be released from 
registration and transferred by signature of the finance officer. (1957, c. 864, s. 
1; 1967, c. 798, ss. 1, 2; 1969, c. 862; 1971, c. 780, s. 1; 1973, c. 474, ss. 24, 25; 
1975, c. 481; 1977, c. 575; 1979, c. 717, s. 2; 1981, c. 445, ss. 1-3; 1983, c. 158, 
ss. 1, 2; 1987, c. 672, s. 1; 1989, c. 76, s. 31; c. 751, s. 7(46); 1991 (Reg. Sess., 
1992), c. 959, s. 77; c. 1007, s. 40; 1998, c. 553, s. 55; 2001-193, s. 16; 2001-487, 
s. 14(0).) 


Local Modification. — Durham: 1999-101, Board of County Commissioners: 1998-44, s. 3. 
s. 3; Pitt: 1999-48, s. 1; city of Winston-Salem: Cross References. — As to investing sink- 
1989 (Reg. Sess., 1990), c. 1026; 1991 (Reg. ing funds in bonds guaranteed by the United 
Sess., 1992), c. 951; 1998-36, s. 2; Forsyth States, see § 53-44. As to investment by com- 
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munity colleges and technical institutes, see 
§ 115D-58.6. As to the State Refunding Bond 
Act, see § 142-29.1, et seq. 

Editor’s Note. — Session Laws 1987, c. 672, 
s. 2 provided: 

“The foregoing section of this act shall be 


deemed to provide an additional and alterna- | 


tive method for the doing of the things autho- 
rized thereby and shall be regarded as supple- 
mental and additional to powers conferred by 
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§159-32 


derogation of any powers now existing.” 

Effect of Amendments. — Session Laws 
2001-193, s. 16, effective July 1, 2001, substi- 
tuted “Commissioner of Banks” for “Adminis- 
trator of the Savings Institutions Division” in 
subdivision (c)(5). 

Session Laws 2001-487, s. 14(0), effective 
December 16, 2001, substituted “Fannie Mae” 
for “the Federal National Mortgage Associa- 
tion” in subdivision (c)(2). 


any other laws, and shall not be regarded as in 


§ 159-31. Selection of depository; deposits to be secured. 


(a) The governing board of each local government and public authority shall 
designate as its official depositories one or more banks, savings and loan 
associations, or trust companies in this State or, with the written permission 
of the secretary, a national bank located in another state. In addition, a unit or 
public authority, with the written permission of the secretary, may designate a 
state bank or trust company located in another state as an official depository 
for the purpose of acting as fiscal agent for the unit or public authority. The 
names and addresses of the depositories shall be reported to the secretary. It 
shall be unlawful for any public moneys to be deposited in any place, bank, or 
trust company other than an official depository, except as permitted by G.S. 
159-30(b); however, public moneys may be deposited in official depositories in 
Negotiable Order of Withdrawal (NOW) accounts. 

(b) The amount of funds on deposit in an official depository or deposited at 
interest pursuant to G.S. 159-30(b) shall be secured by deposit insurance, 
surety bonds, letters of credit issued by a Federal Home Loan Bank, or 
investment securities of such nature, in a sufficient amount to protect the local 
government or public authority on account of deposit of funds made therein, 
and in such manner, as may be prescribed by rule or regulation of the Local 
Government Commission. When deposits are secured in accordance with this 
subsection, no public officer or employee may be held liable for any losses 
sustained by a local government or public authority because of the default or 
insolvency of the depository. No security is required for the protection of funds 
remitted to and received by a bank, savings and loan association, or trust 
company acting as fiscal agent for the payment of principal and interest on 
bonds or notes, when the funds are remitted no more than 60 days prior to the 
maturity date. (1927, c. 146, s. 19; 1929, c. 37; 1931, c. 60, s. 32; c. 296, s. 7; 
1935, 979, S° 1.19509, cxl2Z9°S 1c. 134. 1953, C. GL0,.8. 26, 1 900,,CC, 096. 124. 
1971,"e.'780, s. Le 1973 5c" 4747 se26; 1979 Pc. 637, s) 1981, c 44 7iisa2- 198s 
c. 158, s. 3; 1999-74, s. 1.) 


Cross References. — As to deposits by 
community colleges and technical institutes, 
see § 115D-58.7. 


§ 159-32. Daily deposits. 


Except as otherwise provided by law, all taxes and other moneys collected or 
received by an officer or employee of a local government or public authority 
shall be deposited in accordance with this section. Each officer and employee of 
a local government or public authority whose duty it is to collect or receive any 
taxes or other moneys shall deposit his collections and receipts daily. If the 
governing board gives its approval, deposits shall be required only when the 
moneys on hand amount to as much as two hundred fifty dollars ($250.00), but 
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in any event a deposit shall be made on the last business day of the month. All 
deposits shall be made with the finance officer or in an official depository. 
Deposits in an official depository shall be immediately reported to the finance 
officer by means of a duplicate deposit ticket. The finance officer may at any 
time audit the accounts of any officer or employee collecting or receiving taxes 
or other moneys, and may prescribe the form and detail of these accounts. The 
accounts of such an officer or employee shall be audited at least annually. 
(1927, c. 146, s. 19; 1929, c. 37; 1939, c. 134; 1955, cc. 698, 724; 1971, c. 780, s. 
PW foPCr 414, 85:27.) 


Local Modification. — City of Greensboro: 
1995, c. 79, s. 1; city of Winston-Salem: 1995 
(Reg. Sess., 1996), c. 639, s. 1. 


§ 159-32.1. Electronic payment. 


A unit of local government, public hospital, or public authority may, in lieu 
of payment by cash or check, accept payment by electronic payment as defined 
in G.S. 147-86.20 for any tax, assessment, rate, fee, charge, rent, interest, 
penalty, or other receivable owed to it. A unit of local government, public 
hospital, or public authority may pay any negotiated discount, processing fee, 
transaction fee, or other charge imposed by a credit card, charge card, or debit 
card company, or by a third-party merchant bank, as a condition of contracting 
for the unit’s or the authority’s acceptance of electronic payment. A unit of local 
government, public hospital, or public authority may impose the fee or charge 
as a surcharge on the amount paid by the person using electronic payment. 
(1999-434, s. 5.) 


Editor’s Note. — Session Laws 1999, c. 434, 
s. 19, provides that the Secretary of Commerce 


that the Secretary of Commerce shall report to 
the Joint Select Committee on Information 


shall implement policies and procedures to en- 
sure “Best Value” Procurement, Solution-Based 
Procurement, and Government-Vendor Part- 
nership. 

Session Laws 1999, c. 434, s. 20, requires the 
Secretary of Commerce to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 
ernment-Vendor Partnership, contract admin- 
istration, and project management. 


Technology on the implementation of this act on 
or before April 1, 2000. 

Session Laws 1999, c. 434, s. 22, provides 
that the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. 


Session Laws 1999, c. 434, s. 21, provides 


§ 159-33. Semiannual reports on status of deposits and 
investments. 


Each officer having custody of any funds of any local government or public 
authority shall report to the secretary of the Local Government Commission on 
January 1 and July 1 of each year (or such other dates as he may prescribe) the 
amounts of funds then in his custody, the amounts of deposits of such funds in 
depositories, and a list of all investment securities and time deposits held by 
the local government or public authority. In like manner, each bank or trust 
company acting as the official depository of any unit of local government or 
public authority may be required to report to the secretary a description of the 
surety bonds or investment securities securing such public deposits. If the 
secretary finds at any time that any funds of any unit or authority are not 
properly deposited or secured, or are invested in securities not eligible for 
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investment, he shall notify the officer or depository in charge of the funds of the 
failure to comply with law or applicable regulations of the Commission. Upon 
such notification, the officer or depository shall comply with the law or 
regulations within 30 days, except as to the sale of securities not eligible for 
investment which shall be sold within nine months at a price to be approved by 
the secretary. The Commission may extend the time for sale of ineligible 
securities, but no one extension may cover a period of more than one year. 
(193T. cn609s 6333 1971p cx 80}sy el9 799.637 5S32)) | 


§ 159-33.1. Semiannual reports of financial information. 


The finance officer of each unit and public authority shall submit to the 
secretary on January 1 and July 1 of each year (or such other dates as the 
secretary may prescribe) a statement of financial information concerning the 
unit or public authority. The secretary may prescribe the information to be 
included in the statement and may prescribe the form of the statement. (1978, 
¢. 474-6228") 


§ 159-34. Annual independent audit; rules and regula- 
tions. | 


(a) Each unit of local government and public authority shall have its 
accounts audited as soon as possible after the close of each fiscal year by a 
certified public accountant or by an accountant certified by the Commission as 
qualified to audit local government accounts. When specified by the secretary, 
the audit shall evaluate the performance of a unit of local government or public 
authority with regard to compliance with all applicable federal and State 
agency regulations. This audit, combined with the audit of financial accounts, 
shall be deemed to be the single audit described by the “Federal Single Audit 
Act of 1984”. The auditor shall be selected by and shall report directly to the 
governing board. The audit contract or agreement shall (i) be in writing, (ii) 
include the entire entity in the scope of the audit, except that an audit for 
purposes other than the annual audit required by this section should include 
an accurate description of the scope of the audit, (iii) require that a typewritten 
or printed report on the audit be prepared as set forth herein, (iv) include all 
of its terms and conditions, and (v) be submitted to the secretary for his 
approval as to form, terms, conditions, and compliance with the rules of the 
Commission. As a minimum, the required report shall include the financial 
statements prepared in accordance with generally accepted accounting prin- 
ciples, all disclosures in the public interest required by law, and the auditor’s 
opinion and comments relating to financial statements. The audit shall be 
performed in conformity with generally accepted auditing standards. The 
finance officer shall file a copy of the audit report with the secretary, and shall 
submit all bills or claims for audit fees and costs to the secretary for his 
approval. Before giving his approval the secretary shall determine that the 
audit and audit report substantially conform to the requirements of this 
section. It shall be unlawful for any unit of local government or public 
authority to pay or permit the payment of such bills or claims without this 
approval. Each officer and employee of the local government or local public 
authority having custody of public money or responsibility for keeping records 
of public financial or fiscal affairs shall produce all books and records requested 
by the auditor and shall divulge such information relating to fiscal affairs as he 
may request. If any member of a governing board or any other public officer or 
employee shall conceal, falsify, or refuse to deliver or divulge any books, 
records, or information, with an attempt thereby to mislead the auditor or 
impede or interfere with the audit, he is guilty of a Class 1 misdemeanor. 
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(b) The Local Government Commission has authority to issue rules and 
regulations for the purpose of improving the quality of auditing and the quality 
and comparability of reporting pursuant to this section or any similar section 
of the General Statutes. The rules and regulations may consider the needs of 
the public for adequate information and the performance that the auditor has 
demonstrated in the past, and may be varied according to the size, purpose or 
function of the unit, or any other criteria reasonably related to the purpose or 
substance of the rules or regulation. 

(c) Notwithstanding any other provision of law, except for Article 5A of 
Chapter 147 of the General Statutes pertaining to the State Auditor, all State 
departments and agencies shall rely upon the single audit accepted by the 
secretary as the basis for compliance with applicable federal and State 
regulations. All State departments and agencies which provide funds to local 
governments and public authorities shall provide the Commission with docu- 
ments that the Commission finds are in the prescribed format describing 
standards of compliance and suggested audit procedures sufficient to give 
adequate direction to independent auditors retained by local governments and 
public authorities to conduct a single audit as required by this section. The 
secretary shall be responsible for the annual distribution of all such standards 
of compliance and suggested audit procedures proposed by State departments 
and agencies and any amendments thereto. Further, the Commission with the 
cooperation of all affected State departments and agencies shall be responsible 
for the following: 

(1) Procedures for the timely distribution of compliance standards devel- 
oped by State departments and agencies, reviewed and approved by 
the Commission to auditors retained by local governments and public 
authorities. 

(2) Procedures for the distribution of single audits for local governments 
and public authorities such that they are available to all State 
departments and agencies which provide funds to local units. 

(3) The acceptance of single audits on behalf of all State departments and 
agencies; provided that, the secretary may subsequently revoke such 
acceptance for cause, whereupon affected State departments and 
agencies shall no longer rely upon such audit as the basis for 
compliance with applicable federal and State regulations. (1971, c. 
ern 1 11975c.55 1455) 15; 1979, ¢:402,-s° 9; 1981 685, ss. 89; 
1987, c. 287; 1993, c. 257, s. 20; c. 539, s. 1081; 1994, Ex. Sess., c. 24, 
s. 14(c); 2001-160, s. 1.) 


Local Modification. — Dare (Special Leash second sentence of subsection (c), substituted 
Law District): 1989 (Reg. Sess., 1990), c. 963,s. “that the Commission finds are in the” for 
cf “approved by the State Auditor in a”; and in 
. Effect of Amendments. — Session Laws _ subsection (c)(1), substituted “Commission” for 
2001-160, s. 1, effective May 31, 2001, in the “State Auditor.” 


§ 159-35. Secretary of Local Government Commission to 
notify units of debt service obligations. 


(a) The secretary shall mail to each local government and public authority 
not later than May 1 of each year a statement of its debt service obligations for 
the coming fiscal year, including sums to be paid into sinking funds. 

(b) The secretary shall mail to each local government and public authority 
not later than 30 days prior to the due date of each installment of principal or 
interest on outstanding debt, a statement of the amount of principal and 
interest so payable, the due date, the place to which the payments should be 
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sent, and a summary of the legal penalties for failing to meet debt service 
obligations. 

(c) The secretary shall mail to each unit of local government not later than 
30 days prior to the due date of each payment due to the State under debt 
instruments issued pursuant to Chapter 159G of the General Statutes or 
Chapter 159I of the General Statutes a statement of the amount so payable, 
the due date, the amount of any moneys due to the unit of local government 
that will be withheld by the State and applied to the payment, the amount due 
to be paid by the unit of local government from local sources, the place to which 
payment should be sent, and a summary of the legal penalties for failing to 
honor the debt instrument according to its terms. Failure of the secretary 
timely to mail such statement or otherwise comply with the provisions of this 
subsection (c) shall not affect in any manner the obligation of a unit of local 
government to make payments to the State in accordance with any such debt 
Te Been (1931, c. 60, ss. 36, 37; 1971, c. 780,85. 1; 1987, c2.796, s. 3(7); 1989; 
c. 756, s. 4. 


§ 159-36. Failure of local government to levy debt service 
taxes or provide for payment of debt. 


(a) If any local government or public authority fails or refuses to levy taxes 
or allocate other revenues in an amount sufficient to meet all installments of 
principal and interest falling due on its debt during the budget year, or to 
adequately maintain its sinking funds, the Commission shall enter an order 
directing and commanding the governing board of the local government or 
public authority to enact a budget ordinance levying the necessary taxes or 
raising the necessary revenue by whatever means are legally available. If the 
governing board shall fail or refuse to comply with the Commission’s order 
within 10 days, the order shall have the same legal force and effect as if the 
actions therein commanded had been taken by the governing board, and the 
appropriate officers and employees of the local government or public authority 
shall proceed to collect the tax levy or implement the plan for raising the 
revenue to the same extent as if such action had been authorized and directed 
by the governing board. Any officer, employee, or member of the governing 
board of any local government or public authority who willfully fails or refuses 
to implement an order of the Local Government Commission issued pursuant 
to this section forfeits his office or position. 

(b) This section does not apply to contractual obligations undertaken by a 
unit of local government in a debt instrument issued pursuant to Chapter 
159G of the General Statutes unless such debt instrument is secured by a 
pledge of the faith and credit of the unit of local government. (1971, c. 780, s. 
P1987 ¢.-796>s?3(8).) 


§ 159-37. Reports on status of sinking funds. 


Each unit or public authority maintaining any sinking fund shall transmit to 
the secretary upon his request financial reports on the status of the fund and 
the means by which moneys are obtained for deposit therein. The secretary 
shall determine from this information whether the sinking funds are being 
properly maintained, and if he shall find that they are not, he shall order the 
unit to take such action as may be necessary to maintain the funds in 
accordance with law. (1931, c. 60, s. 31; 1971, c. 780, s. 1.) 


§ 159-38. Local units authorized to accept their bonds in 
payment of certain claims and judgments. 

Any unit of local government or public authority may accept its own bonds, 

at par, in settlement of any claim or judgment that it may have against any 
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person, firm, corporation, or association due to funds held in an insolvent bank, 
trust company, or savings and loan association. (1933, c. 376; 1971, c. 780, s. 1.) 


Part 4. Public Hospitals. 


§ 159-39. Rbecial regulations pertaining to public hospi- 
tals. 


(a) For the purposes of this Part, “public hospital” means any hospital that 

(1) Is operated by a county, city, hospital district, or hospital authority, or 

(2) Is owned by a county, city, hospital district or hospital authority and 
operated by a nonprofit corporation or association, a majority of whose 
board of directors or trustees are appointed by the governing body of 
a county, city, hospital district, or hospital authority, or 

(3) On whose behalf a county or city has issued and has outstanding 
general obligation or revenue bonds, or to which a county or city 
makes current appropriations (other than appropriations for the cost 
of medical care to prisoners or indigents). 

(b) Except as provided in this Part, none of the provisions of Parts 1, 2, and 
3 of this Article apply to public hospitals. 

(c) Each public hospital shall operate under an annual balanced budget. A 
budget is balanced when the sum of appropriations is equal to the sum of 
estimated net revenues and appropriated fund balances. 

(d) The governing board of each public hospital shall appoint or designate a 
finance officer, who shall have the following powers and duties: 

(1) He shall prepare the annual budget for presentation to the governing 
board of the public hospital and shall administer the budget as 
approved by the board. 

(2) He shall keep the accounts of the hospital in accordance with generally 
accepted principles of accounting. 

(3) He shall prepare and file a statement of the financial condition of the 
hospital as revealed by its accounts upon the request of the hospital 
governing board or the governing board of any county, city, or other 
unit of local government that has issued on behalf of the hospital and 
has outstanding its general obligation or revenue bonds or makes 
current appropriations to the hospital (other than appropriations for 
the cost of medical care to prisoners or indigents). 

(4) He shall receive and deposit all moneys accruing to the hospital, or 
supervise the receipt and deposit of money by other duly authorized 
officers or employees of the hospital. 

(5) He shall supervise the investment of idle funds of the hospital. 

(6) He shall maintain all records concerning the bonded debt of the 
hospital, if any, determine the amount of money that will be required 
for debt service during each fiscal year, and maintain all sinking 
funds, but shall not be responsible for records concerning the bonded 
debt of any county, city, or other unit of local government incurred on 
behalf of the hospital. 

(e) The Local Government Commission has authority to issue rules and 
regulations governing procedures for the receipt, deposit, investment, transfer, 
and disbursement of money and other assets by public hospitals, may inquire 
into and investigate the internal control procedures of a public hospital, and 
may require any modifications in internal control procedures which, in the 
opinion of the Commission, are necessary or desirable to prevent embezzle- 
ments, mishandling of funds, or continued operating deficits. 

(f) The accounting system of a public hospital shall be so designed that the 
true financial condition of the hospital can be determined therefrom at any 
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time. As soon as possible after the close of each fiscal year, the accounts shall 
be audited by a certified public accountant or by an accountant certified by the 
Local Government Commission as qualified to audit local government ac- 
counts. The auditor shall be selected by and shall report directly to the hospital 
governing board. The audit contract or agreement shall be in writing, shall 
include all its terms and conditions, and shall be submitted to the secretary of 
the Local Government Commission for his approval as to form, terms and 
conditions. The terms and conditions of the audit shall include the scope of the 
audit, and the requirement that upon completion of the examination the 
auditor shall prepare a written report embodying financial statements and his 
opinion and comments relating thereto. The finance officer shall file a copy of 
the audit with the secretary of the Local Government Commission and with 
the finance officer of any county, city, or other unit of local government that has 
issued on behalf of the hospital and has outstanding its general obligation or 
revenue bonds or makes current appropriations to the hospital (other than 
appropriations for the cost of medical care to prisoners or indigents). 

(g) A public hospital may deposit or invest at interest all or part of its cash 
balance pursuant to G.S. 159-30. 

(h) Public hospitals are subject to G.S. 159-31 with regard to selection of an 
official depository and security of deposits. 

(i) Public hospitals are subject to G.S. 159-32 with regard to daily deposits. 

(i1) Public hospitals may accept electronic payments pursuant to G.S. 
159-32.1. 

(j) Public hospitals are subject to G.S. 159-33 with regard to semiannual 
reports to the Local Government Commission on the status of deposits and 
investments. 

(k) Any hospital district or hospital authority having outstanding general 
obligation or revenue bonds is subject to G.S. 159-35, 159-36, 159-37, and 


159-38. (1973, c. 474, s. 28.1; c. 1215; 1999-434, s. 5.1.) 


Editor’s Note. — Session Laws 1999-377, s. 
4, effective August 4, 1999, provides that any 
hospital continuing to operate under Article 2 
of Chapter 131 of the General Statutes pursu- 
ant to Section 3 of Chapter 775 of the 1983 
Session Laws shall be considered to be a “public 
hospital” within the meaning of G.S. 159-39 
and to be a “unit of local government” within 
the meaning of G.S. 160A-20. 

Session Laws 1999, c. 434, s. 19, provides 
that the Secretary of Commerce shall imple- 
ment policies and procedures to ensure “Best 
Value” Procurement, Solution-Based Procure- 
ment, and Government-Vendor Partnership. 

Session Laws 1999, c. 434, s. 20, requires the 
Secretary of Commerce to develop and imple- 
ment policies, procedures, and/or programs to 
ensure that personnel receive high quality 
training in the principles of “Best Value” Pro- 
curement, Solution-Based Procurement, Gov- 


ernment-Vendor Partnership, contract admin- 
istration, and project management. 

Session Laws 1999, c. 434, s. 21, provides 
that the Secretary of Commerce shall report to 
the Joint Select Committee on Information 
Technology on the implementation of this act on 
or before April 1, 2000. 

Session Laws 1999, c. 434, s. 22, provides 
that the Joint Select Committee on Information 
Technology shall study the governance of State 
government-wide information technology man- 
agement by the creation of a centralized agency 
responsible for all technology-related issues. An 
interim report may be made by the Committee 
to the 2000 Session of the General Assembly 
and a final report prior to the convening of the 
2001 General Assembly. 

Effect of Amendments. — Session Laws 
1999-434, s. 5.1, effective August 10, 1999, 
added subsection (il). 


CASE NOTES 


Applied in National Medical Enters., Inc. v. 
Sandrock, 72 N.C. App. 245, 324 S.E.2d 268 
(1985). 

Quoted in Cohn v. Wilkes Gen. Hosp., 127 
F.R.D. 117 (W.D.N.C. 1989). 


Cited in News & Observer Publishing Co. v. 
Wake County Hosp. Sys., 55 N.C. App. 1, 284 
S.E.2d 542 (1981). 
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Part 5. Nonprofit Corporations Receiving Public Funds. 


§ 159-40. Special regulations pertaining to nonprofit cor- 
porations receiving public funds. 


(a) Ifa city or county grants or appropriates one thousand dollars ($1,000) 
or more in any fiscal year to a nonprofit corporation or organization, the city or 
county may require that the nonprofit corporation or organization have an 
audit performed for the fiscal year in which the funds are received and may 
require that the nonprofit corporation or organization file a copy of the audit 
report with the city or county. 

(b) Any nonprofit corporation or organization which receives one thousand 
dollars ($1,000) or more in State funds shall, at the request of the State 
Auditor, submit to an audit by the office of the State Auditor for the fiscal year 
in which such funds were received. 

(c) Every nonprofit corporation or organization which has an audit per- 
formed pursuant to this section shall file a copy of the audit report with the 
office of the State Auditor. 

(d) The provisions of this section shall not apply to sheltered workshops or 
to Adult Development Activity Programs or to private residential facilities for 
the mentally retarded and developmentally disabled or to Developmental Day 
Care Centers or to any nonprofit corporation or organization whose sole use of 
public funds is to provide hospital services or operate as a volunteer fire 
department, rescue squad, ambulance squad, or which operates as a junior 
college, college or university duly accredited by the southern regional accred- 
iting association. 

(e) Repealed by Session Laws 1979, c. 905. (1977, c. 687, s. 1; 1977, 2nd 
Sess., c. 1195, s. 1; 1979, c. 905.) 


Part 6. Joint Municipal Power Agencies and Joint Municipal 
Assistance Agencies. 


§ 159-41. Special regulations pertaining to joint munici- 
pal power agencies. 


(a) For the purposes of this Part, “joint agency” means a public body 
corporate and politic organized in accordance with the provisions of Chapter 
159B, or the combination or recombination of any joint agencies so organized. 

(b) Except as provided in this Part, none of the provisions of Article 3 of this 
Chapter shall apply to joint agencies. Whenever the provisions of this Part and 
the provisions of Chapter 159B of the General Statutes shall conflict, the 
provisions of Chapter 159B shall govern. 

(c) Each joint agency shall operate under an annual balanced budget 
resolution adopted by the governing board and entered into the minutes. A 
budget is balanced when the sum of the appropriations is equal to the sum of 
estimated net revenues and appropriated fund balances. The budget resolution 
of a joint agency shall cover a fiscal year beginning January 1 and ending 
December 31, except that the Local Government Commission, if it determines 
that a different fiscal year would facilitate the agency’s financial operations, 
may enter an order permitting an agency to operate under a fiscal year other 
than from January 1 to December 31. 

(d) The following directions and limitations shall bind the governing board 
in adopting the budget resolution: 

(1) The full amount estimated by the finance officer to be required for debt 
service during the budget year shall be appropriated. 
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(2) The full amount of any deficit in each fund shall be appropriated. 

(3) Sufficient funds to meet the amounts to be paid during the fiscal year 
under continuing contracts previously entered into shall be appropri- 
ated. 

(4) The sum of estimated net revenue and appropriated fund balance in 
each fund shall be equal to appropriations in that fund. Appropriated 
fund balances in a fund shall not exceed the sum of cash and 
investments minus the sum of liabilities, encumbrances, and deferred 
revenue, as those figures stand at the close of the fiscal year preceding 
the budget year. 

(e) The governing board of the joint agency may amend the budget resolu- 
tion at any time after its adoption and may authorize its designated finance 
officer to transfer moneys from one appropriation to another, subject to such 
limitations and procedures as it may prescribe. All such transfers will be 
reported to the governing board or its executive committee at its next regular 
meeting and shall be entered in the minutes. 

(f) Joint agencies are subject to the following sections of Article 3 of this 
Chapter, to the same extent as a “public authority,” provided, however, the 
term “budget ordinance” as used in such sections shall be interpreted for the 
purposes of this Part to mean the budget resolution of a joint agency: 

(1) G.S. 159-9, provided, however, that the governing board of an agency 
may designate as budget officer someone other than a member of the 
governing board or an officer or employee of the agency. 

(2) G.S. 159-12, provided, however, that the provision relating to making 
the budget available to the news media of a county shall not apply to 
a joint agency. 

(3) G.S. 159-13.2. 

(4) G.S. 159-16. 

(5) G.S. 159-18. 

(6) G.S. 159-19. 

(7) G.S. 159-21. 

(8) G.S. 159-22, provided, however, that the provision restricting trans- 
fers to funds maintained pursuant to G.S. 159-13(a) shall not apply to 
a joint agency. 

(9) G.S. 159-24. 

(10) G.S. 159-25. 

(11) G.S. 159-26. 

(12) G.S. 159-28. 

(13) G.S. 159-28.1. 

(14) G.S. 159-29. 

(15) G.S. 159-30. 

(16) G.S. 159-31. 

(17) G.S. 159-32. 

(18) G.S. 159-33. 

(19) G.S. 159-33.1. 

(20) G.S. 159-34. 

(21) G.S. 159-36. 

(22) G.S. 159-38. (1979, c. 685, s. 1.) 


Part 7. Public Housing Authorities. 


§ 159-42. Special regulations pertaining to public housing 
authorities. 


(a) Definition. — As used in this Part, the term “housing authority” means 
any entity as defined in G.S. 157-3(1) that is not subject to G.S. 157-4.2. 
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(b) Applicability. — Except as provided in this Part, none of the provisions 
2 at 1, 2, or 3 of this Article apply to housing authorities in compliance with 

1s Fart. 

(c) Annual Budget. — Each housing authority shall operate under an 
annual budget. The budget shall take the form of estimated revenues plus fund 
balances available for the program, as defined by the U.S. Department of 
Housing and Urban Development regulations or their successors, that are 
equal to or greater than estimated expenditures. The proposed budget shall be 
available for public inspection in a manner consistent with G.S. 159-12(a). 
Before adopting the budget, the housing authority governing board shall hold 
a public hearing at which time any persons who wish to be heard on the budget 
may appear. The governing board shall cause notice of the public hearing to be 
published in a newspaper of general circulation in the area once a week for two 
consecutive weeks prior to the public hearing. 

(d) Project Ordinances. — The annual budget shall not include those 
estimated revenues and expenditures accounted for in a project ordinance. A 
housing authority shall adopt a project ordinance, as defined by G.S. 159-13.2, 
for those programs which span two or more fiscal years. The form of the project 
ordinance shall be in accordance with the relevant funding agency guidelines 
for that project. The estimated revenues plus fund balances available for a 
project shall be equal to or greater than the estimated expenditures. The 
estimated revenues and expenditures related to approved projects for a fiscal 
year may be included in the annual budget on an informational basis. 

(e) Finance Officer. — The housing authority governing board shall appoint 
or designate a finance officer with the following powers and duties: 

(1) Preparation of the annual budget for presentation to the governing 
board. 

(2) Administration of the approved budget. 

(3) Maintenance of the accounts and other financial records in accordance 
with generally accepted principles of accounting. 

(4) Preparation and filing of statements of the financial condition, at least 
annually and at other times as requested by the governing board. 

(5) Receipt and deposit, or supervision of the receipt and deposit, of all 
moneys accruing to the housing authority. 

(6) Supervision of the investment of the idle funds of the housing 
authority. 

(7) Maintenance of all records concerning the bonded debt of the housing 
authority, if any. 

(8) Maintenance of any sinking funds of the housing authority. 

(f) Accounting Procedures. — A housing authority must comply with federal 
rules and regulations issued by the U.S. Department of Housing and Urban 
Development pertaining to procedures for the receipt, deposit, investment, 
transfer, and disbursement of money and other assets. The Commission may 
inquire into and investigate, with reasonable cause, the internal control 
procedures of a housing authority. The Commission may require any modifi- 
cations in internal control procedures which, in the opinion of the Commission, 
are necessary or desirable to prevent embezzlement, mishandling of funds, or 
continued operating deficits. 

(g) Audits. — The accounting system of a housing authority shall be so 
designed that the true financial condition of the housing authority can be 
determined at any time. As soon as possible after the close of each fiscal year, 
the accounts shall be independently audited by a certified public accountant. 
The auditor shall be selected by the housing authority governing board and 
shall report directly to that body. The audit contract or agreement shall be in 
writing and shall include all its terms and conditions. The terms and 
conditions of the audit shall include the scope of the audit and the requirement 
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that upon completion of the examination the auditor shall prepare a written 
report embodying the financial statements and the auditor’s opinion and 
comments relating thereto. The finance officer shall file a copy of the audit with 
the Secretary of the Commission. 

(h) Bonding of Employees. — The bonding requirements of G.S. 159-29 shall 
apply to the finance officer and those employees of the housing authority 
handling or having custody of more than one hundred dollars ($100.00) at any 
one time or those employees who have access to the inventories of the housing 
authority. 

(i) Investments. — A housing authority may deposit or invest, at interest, 
all or part of its cash balance pursuant to U.S. Department of Housing and 
Urban Development regulations. 

(j) Official Depository. — Housing authorities shall comply with G.S. 159-31, 
except in those circumstances where the statute is in conflict with U.S. 
Department of Housing and Urban Development guidance, which shall con- 
trol. 

(k) Deposits and Payments. — Housing authorities shall comply with G:S. 
159-32, 159-32.1, and 159-33. (2001-206, s. 1.) 


Editor’s Note. — Session Laws 2001-206, s. 
3, made this section effective June 15, 2001, 
and applicable to the fiscal years of housing 


SUBCHAPTER IV. LONG-TERM FINANCING. 


authorities beginning on or after October 1, 
2001. | 


ARTICLE 4. 


Local Government Bond Act. 
Part 1. Operation of Article. 


§ 159-43. Short title; legislative intent. 


(a) This Article may be cited as “The Local Government Bond Act.” 

(b) It is the intent of the General Assembly by enactment of this Article to 
prescribe a uniform system of limitations upon and procedures for the exercise 
by all units of local government in North Carolina of the power to borrow 
money secured by a pledge of the taxing power. To this end, all provisions of 
special, local, or private acts in effect as of July 1, 1973, authorizing the 
issuance of bonds or notes secured by a pledge of the taxing power or 
prescribing procedures therefor are repealed. No special, local, or private act 
enacted or taking effect after July 1, 1973, may be construed to modify, amend, 
or repeal any portion of this Article unless it expressly so provides by specific 
pakeauan the appropriate section of this Article. (1971, c. 780, s. 1; 1973, c. 
AOA SS on 


Cross References. — As to the Local Gov- 
ernment Fiscal Information Act, see §§ 120- 
30.41 through 120-30.48. As to issuance of 
capital appreciation bonds pursuant to The 
Local Government Bond Act, see § 159-99. 

_ Editor’s Note. — Session Laws 1987 (Reg. 
Sess., 1988), c. 882, s. 6 and Session Laws 1989, 
c. 90, provided that all actions and proceedings 
heretofore taken by units of local government 


relating to the authorization of general obliga- 
tion refunding bonds, secured by a pledge of the 
taxing power and issued pursuant to the Local 
Government Bond Act, and revenue refunding 
bonds, secured by a pledge of revenues and 
issued pursuant to The State and Local Gov- 
ernment Revenue Bond Act, and the sale and 
delivery of all such bonds pursuant to Article 7, 
as amended, of Chapter 159 of the General 
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Statutes of North Carolina, in order to provide 
funds to purchase, at a discount, bonds of such 
units owned by the Farmers Home Administra- 
tion, including without limitation, the introduc- 
tion and adoption of bond orders, the holding of 
public hearings with respect to such bond or- 
ders, the passage of resolutions providing for 
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the issuance and the sale, both public and 
private, of such refunding bonds, and the deliv- 
ery of any such refunding bonds were in all 
respects approved, ratified, validated, and con- 
firmed. 

Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


CASE NOTES 


Provisions Governing General Obliga- 
tion Bond Must Be Followed. — When an 
ordinance regulating a public enterprise is 
adopted by a local government to finance the 
public enterprise, the procedures supplied in 
the General Statutes for adopting such an or- 
dinance must likewise be followed; when a 
general obligation bond is issued by a local 
government, the provisions of this Chapter 
must be followed; and when a local government 
purchases equipment, the applicable statutes 


§ 159-44. Definitions. 


regarding competitive bidding, where applica- 
ble, must likewise be followed. There is no 
statute or law that mandates notice and hear- 
ing requirements for ordinances requiring 
mandatory connections and fixing related con- 
nection charges and user fees. McNeill v. 
Harnett County, 327 N.C. 552, 398 S.E.2d 475 
(1990). 

Quoted in Peacock v. Shinn, 139 N.C. App. 
487, 5383 S.E.2d 842 (2000), cert. denied, 353 
N.C. 267, 546 S.E.2d 110 (2000). 


The words and phrases defined in this section shall have the meanings 
indicated when used in this Article, unless the context clearly requires another 


meaning: 


(1) “Finance officer” means the officer performing the duties of finance 
officer of a unit of local government pursuant to G.S. 159-24 of the 
Local Government Budget and Fiscal Control Act. 

(2) “Governing board” or “board” means the governing body of a unit of 


local government. 


(3) “Sinking fund” means a fund held for the retirement of term bonds. 

(4) “Unit,” “unit of local government,” or “local government” means coun- 
ties; cities, towns, and incorporated villages; consolidated city-coun- 
ties, as defined by G.S. 160B-2(1); sanitary districts; mosquito control 
districts; hospital districts; merged school administrative units de- 
scribed in G.S. 115C-513; metropolitan sewerage districts; metropol- 
itan water districts; county water and sewer districts; regional public 
transportation authorities; and special airport districts. 

(5) “Utility or public service enterprise” includes: 
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. Electric power transmission and distribution systems; 
. Water supply facilities and distribution systems; 
Sewage collection and disposal systems; 
. Gas transmission and distribution systems; 
. Public transportation systems, including but not limited to bus 


lines, ferries, and mass transit systems; i 
Solid waste collection and disposal systems and facilities; 


pe 
g. Cable television systems; 
a 


Off-street parking facilities and systems; 
Public auditoriums, coliseums, stadiums and convention centers; 


; Airport; 


k. Hospitals and other health-related facilities; and 

l . Structural and natural stormwater and drainage systems of all 
types. (1971, c. 780, s. 1; 1973, c. 494, s. 3; 1977, c. 466, s. 2;.1979, 
c. 727, s. 2; 1989, c. 648, s. 3; c. 740, s. 3; 1991, c. 325, s. 4; 1995, 
c. 461, s. 10; 1997-456, s. 27.) 
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Editor’s Note. — Session Laws 1991, c. 325, 
s. 9 interpreted the 1991 amendment to this 
section, which inserted “merged school admin- 
istrative units described in G.S. 115C-513” in 
subdivision (4), by providing: 

“Interpretation of Act.” 

“(a) Additional method. The foregoing sec- 
tions of this act shall be deemed to provide an 
additional and alternative method for the doing 
of things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 
regarded as in derogation of any powers now 
existing. 

“(b) Statutory references. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
such sections as they may be amended from 
time to time by the General Assembly. 

“(c) Liberal construction. This act, being nec- 
essary for the health and welfare of the people 
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of the State, shall be liberally construed to 
effect these purposes. 

“(d) Inconsistent provisions. Insofar as the 
provisions of this act are inconsistent with the 
provisions of any general laws, this act shall be 
controlling. 

“(e) Severability. If any provision of this act 
or the application thereof to any person or 
circumstance is held invalid, such invalidity 
shall not affect other provisions or applications 
of the act which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this act are severable.” 

Subdivisions (5)(G) through (5)(xii) of this 
section were renumbered as subdivisions (5)a. 
through (5)l. pursuant to Session Laws 1997- 
456, s. 27 which authorized the Revisor of 
Statutes to renumber or reletter sections and 
parts of sections having a number or letter 
designation that is incompatible with the Gen- 
eral Assembly’s computer database. 


§ 159-45. All general obligation bonds subject to Local 
Government Bond Act. 


No unit of local government in this State shall have authority to enter into 
any contract or agreement, whether oral or written, whereby it borrows money 
and makes an express or implied pledge of its power to levy taxes as security 
for repayment of the loan, except by the issuance of its bonds in accordance 
with the limitations and procedures prescribed in this Article or by the 
issuance of its negotiable notes in accordance with the limitations and 
procedures prescribed in Article 9 of this Chapter or by the issuance of debt 
instruments in accordance with the limitations and procedures prescribed in 
Chapter 159G of the General Statutes. (1971, c. 780, s. 1; 1987, c. 796, s. 2(1).) 


§ 159-46. Faith and credit pledged. 


The faith and credit of the issuing unit are hereby pledged for the payment 
of the principal of and interest on all bonds issued under this Article and debt 
instruments secured by a pledge of its faith and credit in accordance with the 
limitations and procedures prescribed in Chapter 159G of the General Statutes 
according to their terms, and the power and obligation of the issuing unit to 
levy taxes and raise other revenues for the prompt payment of installments of 
principal and interest or for the maintenance of sinking funds shall be 
unrestricted as to rate or amount, notwithstanding any other provisions of law 
SS ii general, special, local, or private. (1971, c. 780, s. 1; 1987, c. 796, s. 
22) 


Cross References. — For statute authoriz- 
ing counties, with the approval of the Local 


Government Commission, to avail themselves 
of the Federal Bankruptcy Act, see § 23-48. 


CASE NOTES 


Applicability. — A fair reading of the lan- 
guage of this section and § 159-54 indicates 
that this Act applies to general obligation bonds 
which pledge the faith and credit of the county. 


McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

A tax must be levied only if revenue 
from other sources is inadequate to repay 
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the principal and interest on the bonds 
outstanding. McNeill v. Harnett County, 327 
N.C. 552, 398 S.E.2d 475 (1990). 
Authorization of Tax Distinguished 
from Approval of Order Imposing Tax. — 
Where the ballot that the voters considered 
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authorize a tax rather than to approve an order 
imposing a tax, the County Commissioners 
were not compelled to impose a tax and were 
free, under these facts, to charge reasonable 
fees and charges to repay the bonds in lieu of 
the levy of a tax. McNeill v. Harnett County, 


indicated that the voters were asked only to 327 N.C. 552, 398 S.E.2d 475 (1990). 


§ 159-47. Additional security for utility or public service 
enterprise bonds. 


(a) The revenues of a utility or public service enterprise owned or leased by 
a unit of local government shall be applied in accordance with the following 
priorities: 

(1) First, to pay the operating, maintenance, and capital outlay expenses 
of the utility or enterprise. 

(2) Second, to pay when due the interest on and principal of outstanding 
bonds issued for capital projects that are or were a part of the utility 
or enterprise. 

(3) Third, for any other lawful purpose. 

Notwithstanding the foregoing provisions, a county which owns or leases 
hospitals or other health-related facilities and has not issued any general 
obligation bonds during the period July 1, 1973, to July 1, 1974, for a capital 
project that is or was a part of such hospitals or other health-related facilities 
shall have the option of applying the revenues of such hospitals or other 
health-related facilities in accordance with a bond order adopted under the 
Local Government Revenue Bond Act. 

(b) In the discretion of the governing board of the issuing unit, the bond 
order may pledge the revenues (or any portion of the revenues) of a utility or 
public service enterprise to the payment of the interest on and principal of 
bonds issued under this Article to finance capital projects that are to become a 
part of the utility or enterprise. 

(c) In the discretion of the governing board of the issuing unit, a bond order 
authorizing the issuance of bonds under this Article to finance capital projects 
that are to become a part of a utility or public service enterprise owned or 
leased by the issuing unit may state that the revenues of the utility or 
enterprise may be pledged to the payment of the interest on and principal of 
the bonds if and to the extent that the governing board of the unit shall 
thereafter determine by resolution (prior to the issuance of the bonds), and 
that a tax sufficient to pay the principal of and interest on the bonds shall be 
annually levied and collected by the issuing unit on all taxable property within 
its taxing jurisdiction, but that in the event that any revenues of the utility or 
enterprise shall be pledged to the payment of the bonds, the tax may be 
reduced by the amount of utility or enterprise revenues available for the 
payment of the principal and interest. A pledge of utility or enterprise revenues 
pursuant to this subsection shall be made by resolution of the governing board 
of the issuing unit after the bond order is adopted and before bonds are issued 
thereunder. 

(d) When a pledge of utility or enterprise revenues is made pursuant to this 
section, the issuing unit shall have, with respect to the utility or enterprise 
whose revenues are pledged, all of the powers set out in G.S. 159-83 and G:S. 
159-89. (1971, c. 780, s. 1; 1978, c. 1326.) 


CASE NOTES 


“Operating Expenses”. — Payments by de- 
fendant city to the defendants, basketball team 


and team owner, did not violate the priority of 
payments outlined in this section, because the 
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money constituted operating expenses which App. 487, 533 S.E.2d 842 (2000), cert. denied, 
were appropriately paid first from the pool of 353 N.C. 267, 546 S.E.2d 110 (2000). 
Coliseum revenue. Peacock v. Shinn, 139 N.C. 


§ 159-48. For what purposes bonds may be issued. 


(a) Each unit of local government is authorized to borrow money and issue 
its bonds under this Article in evidence thereof for any one or more of the 
following purposes: 

(1) To suppress riots, insurrections, or any extraordinary breach of law 
and order. 

(2) To supply an unforeseen deficiency in the revenue when taxes actually 
received or collected during the fiscal year fall below collection 
estimates made in the annual budget ordinance within the limits 
prescribed in G.S. 159-138. 

(3) To meet emergencies threatening the public health or safety, as 
conclusively determined in writing by the Governor. 

(4) To refund outstanding revenue bonds or revenue bond anticipation 
notes. 

(5) To refund outstanding general obligation bonds or general obligation 
bond anticipation notes. 

(6) To fund judgments for specified sums of money entered against the 
unit by a court of competent jurisdiction. 

(7) To fund valid, existing obligations of the unit not incurred by the 
borrowing of money. 

(b) Each county and city is authorized to borrow money and issue its bonds 
under this Article in evidence thereof for the purpose of paying any capital 
costs of any one or more of the following: 

(1) Providing airport facilities, including without limitation related land, 
landing fields, runways, clear zones, lighting, navigational and signal 
systems, hangars, terminals, offices, shops, and parking facilities. 

(2) Providing armories for the North Carolina national guard. 

(3) Providing auditoriums, coliseums, arenas, stadiums, civic centers, 
convention centers, and facilities for exhibitions, athletic and cultural 
events, shows, and public gatherings. 

(4) Providing beach improvements, including without limitation jetties, 
seawalls, groins, moles, sand dunes, vegetation, additional sand, 
pumps and related equipment, and drainage channels, for the control 
of beach erosion and the improvement of beaches. 

(5) Providing cemeteries. 

(6) Providing facilities for fire fighting and prevention, including without 
limitation headquarters buildings, station buildings, training facili- 
ties, hydrants, alarm systems, and communications systems. 

(7) Providing hospital facilities, including without limitation general, 
tuberculosis, mental, chronic disease, and other types of hospitals and 
related facilities such as laboratories, outpatient departments, 
nurses’ homes and training facilities, and central service facilities 
operated in connection with hospitals; facilities for the provision of 
public health services, including related facilities such as laborato- 
ries, clinics, and administrative offices; facilities specially designed for 
the diagnosis, treatment, education, training, or custodial care of the 
mentally retarded, including facilities for training specialists and 
sheltered workshops for the mentally retarded; nursing homes; and in 
connection with the foregoing, laundries, nurses’, doctors’, or interns’ 
residences, administrative buildings, research facilities, mainte- 
nance, storage, and utility facilities, auditoriums, dining halls, food 
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service and preparation facilities, fire prevention facilities, mental 
and physical health care facilities, dental care facilities, nursing 
schools, mental teaching facilities, offices, parking facilities, and other 
supporting service structures. 

(8) Providing land for corporate purposes. 

(9) Providing facilities for law enforcement, including without limitation 
headquarters buildings, station buildings, jails and other confinement 
facilities, training facilities, alarm systems, and communications 
systems. 

(10) Providing library facilities, including without limitation fixed and 
mobile libraries. 

(11) Providing art galleries, museums, and art centers, and providing for 
historic properties. 

(12) Providing parking facilities, including on- and off-street parking, and 
in connection therewith any area or place for the parking and storing 
of automobiles and other vehicles open to public use, with or without 
charge, including without limitation meters, buildings, garages, 
driveways, and approaches. 

(13) Providing parks and recreation facilities, including without limita- 
tion land, athletic fields, parks, playgrounds, recreation centers, 
shelters, stadiums, arenas, permanent and temporary stands, golf 
courses, Swimming pools, wading pools, marinas, and lighting. 

(14) Providing public building, including without limitation buildings 
housing courtrooms, other court facilities, and council rooms, office 
Socepaan public markets, public comfort stations, warehouses, and 
yards. 

(15) Providing public vehicles, including without limitation those for law 
enforcement, fire fighting and prevention, sanitation, street paving 
and maintenance, safety and public health, and other corporate 
purposes. 

(16) Providing for redevelopment through the acquisition of land and the 
improvement thereof for assisting local redevelopment commissions. 

(17) Providing sanitary sewer systems, including without limitation com- 
munity sewerage facilities for the collection, treatment, and disposal 
of sewage or septic tank systems and other on-site collection and 
disposal facilities or systems. 

(18) Providing solid waste disposal systems, including without limitation 
land for sanitary landfills, incinerators, and other structures and 
buildings. 

(19) Providing storm sewers and flood control facilities, including without 
limitation levees, dikes, diversionary channels, drains, catch basins, 
and other facilities for storm water drainage. 

(20) Providing voting machines. 

(21) Providing water systems, including without limitation facilities for 
the supply, storage, treatment, and distribution of water. 

(22) Providing for any other purpose for which it is authorized, by general 
laws uniformly applicable throughout the State, to raise or appropri- 
ate money, except for current expenses. 

(23) Providing public transportation facilities, including without limita- 
tion equipment for public transportation, buses, surface and below- 
ground railways, ferries, and garage facilities. 

(24) Providing industrial parks, land suitable for industrial or commercial 
purposes, shell buildings, in order to provide employment opportuni- 
ties for citizens of the county or city. 

(25) Providing property to preserve a railroad corridor. 

(c) Each county is authorized to borrow money and issue its bonds under 
this Article in evidence of the debt for the purpose of, in the case of subdivisions 
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(1) through (4b) of this subsection, paying any capital costs of any one or more 
of the purposes and, in the case of subdivisions (5) and (6) of this subsection, 
to finance the cost of the purpose: 

(1) Providing community college facilities, including without limitation 
buildings, plants, and other facilities, physical and vocational educa- 
tional buildings and facilities, including in connection therewith 
classrooms, laboratories, libraries, auditoriums, administrative of- 
fices, student unions, dormitories, gymnasiums, athletic fields, cafe- 
terias, utility plants, and garages. 

(2) Providing courthouses, including without limitation offices, meeting 
rooms, court facilities and rooms, and detention facilities. 

(3) Providing county homes for the indigent and infirm. 

(4) Providing school facilities, including without limitation schoolhouses, 
buildings, plants and other facilities, physical and vocational educa- 
tional buildings and facilities, including in connection therewith 
classrooms, laboratories, libraries, auditoriums, administrative of- 
fices, gymnasiums, athletic fields, lunchrooms, utility plants, garages, 
and school buses and other necessary vehicles. 

(4a) Providing improvements to subdivision and residential streets pur- 
suant to G.S. 153A-205. 

(4b) Providing land for present or future county corporate, open space, 
community college, and public school purposes. 

(5) Providing for the octennial revaluation of real property for taxation. 

(6) Providing housing projects for persons of low or moderate income, 
including construction or acquisition of projects to be owned by a 
county, redevelopment commission, or housing authority and the 
provision of loans, grants, interest supplements, and other programs 
of financial assistance to such persons. A housing project may provide 
housing for persons of other than low or moderate income if at least 
forty percent (40%) of the units in the project are exclusively reserved 
for persons of low or moderate income. No rent subsidy may be paid 
from bond proceeds. 

(d) Each city is authorized to borrow money and issue its bonds under this 
Article in evidence thereof for the purpose of paying any capital costs of any 
one or more of the following: 

(1) Repealed by Session Laws 1977, c. 402, s. 2. 

(2) Providing cable television systems. 

(3) Providing electric systems, including without limitation facilities for 
the generation, transmission, and distribution of electric light and 
power. 

(4) Providing gas systems, including without limitation facilities for the 
production, storage, transmission and distribution of gas, where 
systems shall also include the purchase and/or lease of natural gas 
fields and natural gas reserves and the purchase of natural gas 
supplies, and where any parts of such systems may be located either 
within the State or without. 

(5) Providing streets and sidewalks, including without limitation bridges, 
viaducts, causeways, overpasses, underpasses, and alleys; paving, 
grading, resurfacing, and widening streets; sidewalks, curbs and 
gutters, culverts, and drains; traffic controls, signals, and markers; 
lighting; and grade crossings and the elimination thereof and grade 
separations. 

(6) Improving existing systems or facilities for the transmission or distri- 
bution of telephone services. 

(7) Providing housing projects for the benefit of persons of low income, or 
moderate income, or low and moderate income, including without 
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limitation (i) construction or acquisition of projects to be owned by a 
city, redevelopment commission or housing authority, and (ii) loans, 
grants, interest supplements and other programs of financial assis- 
tance to persons of low income, or moderate income, or low and 
moderate income, and developers of housing for persons of low 
income, or moderate income, or low and moderate income. A housing 
project may provide housing for persons of other than low or moderate 
income, as long as at least twenty percent (20%) of the units in the 
project are set aside for housing for the exclusive use of persons of low 
income. No rent subsidy may be paid from bond proceeds. 

(e) Each sanitary district, mosquito control district, hospital district, 
merged school administrative unit described in G.S. 115C-513; metropolitan 
sewerage district, metropolitan water district, county water and sewer district, 
regional public transportation authority and special airport district is autho- 
rized to borrow money and issue its bonds under this Article in evidence 
thereof for the purpose of paying any capital costs of any one or more of the 
purposes for which it is authorized, by general laws uniformly applicable 
throughout the State, to raise or appropriate money, except for current 
expenses. 

(f) For any of the purposes authorized by subsections (b), (c), (d), or (e) of this 
section, a unit may do any of the following that it considers necessary or 
convenient: 

(1) guests construct, erect, provide, develop, install, furnish, and equip; 
an 

(2) epee remodel, alter, renovate, replace, refurnish, and reequip; 
an 

(3) Enlarge, expand, and extend; and 

(4) Demolish, relocate, improve, grade, drain, landscape, pave, widen, and 
resurface. 

(g) Bonds for two or more unrelated purposes, not of the same general class 
or character, shall not be authorized by the same bond order. However, bonds 
for any of the purposes listed in any subdivision of any subsection of this 
section shall be deemed to be for one purpose and may be authorized by the 
same bond order. In addition, nothing herein may be deemed to prohibit the 
combining of purposes from any of such paragraphs and the authorization of 
bonds therefor by the same bond order to the extent that the purposes are not 
unrelated. 

(h) As used in this section, “capital costs” include, without limitation, the 
following: 

(1) The costs of doing any or all of the things mentioned in subsection (f) 
of this section; and 

(2) The costs of all property, both real and personal and both improved 
and unimproved, plants, works, appurtenances, structures, facilities, 
furnishings, machinery, equipment, vehicles, easements, water 
rights, franchises, and licenses used or useful in connection with the 
purpose authorized; and 

(3) The costs of demolishing or moving structures from land acquired and 
acquiring any lands to which such structures are to be moved; and 

(4) Financing charges, including estimated interest during construction 
and for six months thereafter; and 

(5) The costs of plans, specifications, studies and reports, surveys, and 
estimates of costs and revenues; and 

(6) The costs of bond printing and insurance; and 

(7) Administrative and legal expenses; and 

(8) Any other services, costs, and expenses necessary or incidental to the 
purpose authorized. 
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(i) This section does not authorize any unit to undertake any program, 
function, joint undertaking, or service not otherwise authorized by law. It is 
intended only to authorize the borrowing of money and the issuance of bonds 
within the limitations set out herein to finance programs, functions, joint 
undertakings, or services authorized by other portions of the General Statutes 
or by city charters. (1917, c. 188, s. 16; 1919, c. 178, s. 3(16); C.S., s. 2937; 1921, 
c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 8; 1929, c. 171, s. 1; 1931, 
c. 60, ss. 48, 54; 1933, c. 259, ss. 1, 2; 1935, c. 302, ss. 1, 2; 1939, c. 231, ss. 1, 
2(c); 19438, c. 18; 1945, c. 403; 1947, cc. 520, 931; 1949, c. 354; c. 766, s. 3; c. 
1270; 1953, c. 1065, s. 1; 1957, c. 266, s. 1; c. 856, s. 1; c. 1098, s. 16; 1959, c. 
925; c. 1250, s. 2; 1961, c. 293; c. 1001, s. 2; 1965, c. 307, s. 2; 1967, c. 987, s. 
2c 00 esq ld 1071S 6). (80) sed $1973; cn 494 ys04en03 4197540254954 )5 
C8215 sade 9740402 pssthy 2; 65 8115119795.6+619; 93:06 24 ssh ical: 
3; 1985, c. 639, s. 2; 1987, c. 464, s. 7; c. 564, s. 10; 1989, c. 600, s. 7; c. 740, s. 


4; 1991, c. 325, s. 5; 1997-6, s. 19; 1999-366, s. 4; 1999-378, s. 1.) 


Cross References. — As to property taxes 
to provide for drainage projects or programs, 
see § 160A-209. 

Editor’s Note. — Session Laws 1987, c. 577, 
s. 1 amended Session Laws 1985, c. 639, s. 4, as 
amended by Session Laws 1985 (Reg. Sess., 
1986), cc. 846, 848, 849, 858, 874, 911, 916 and 
921 and Session Laws 1987, c. 203, which 
formerly made subdivision (b)(24) of this sec- 
tion applicable only to certain counties, munic- 
ipalities and towns, to read solely: “This act 
shall become effective January 1, 1986.” Thus 
subdivision (b)(24) now has statewide applica- 
tion. 

Session Laws 1991, c. 325, s. 9 interpreted 
the 1991 amendment to this section, which 
inserted “merged school administrative unit 
described in G.S. 115C-513” in subsection (e), 
by providing: 

“Interpretation of Act.” 

“(a) Additional method. The foregoing sec- 
tions of this act shall be deemed to provide an 
additional and alternative method for the doing 
of things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 
regarded as in derogation of any powers now 
existing. 

“(b) Statutory references. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
such sections as they may be amended from 
time to time by the General Assembly. 

“(c) Liberal construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect these purposes. 

“(d) Inconsistent provisions. Insofar as the 
provisions of this act are inconsistent with the 
provisions of any general laws, this act shall be 
controlling. 

“(e) Severability. If any provision of this act 
or the application thereof to any person or 
circumstance is held invalid, such invalidity 
shall not affect other provisions or applications 


of the act which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this act are severable.” 

An amendment to this section, which would 
have added a new subdivision (b)(26) regarding 
undertaking public activities in or for the ben- 
efit of a development financing district, by 
Session Laws 1993, c. 497, s. 3, was made 
effective upon certification of approval of an 
amendment to Article V of the Constitution of 
North Carolina relating to the authority of any 
county, city or town to borrow money, without 
the need of voter approval, and issue financing 
bonds to be used to finance public activities 
associated with private economic development 
projects. This amendment was submitted to the 
people on November 2, 1993 and was defeated. 
The amendment to this section, therefore, 
never took effect. 

Session Laws 1999-366, s. 1, provides: “The 
General Assembly finds and declares that the 
purpose of this act is to provide authority for 
counties in North Carolina to provide funds for 
residential housing construction, new or reha- 
bilitated, and to provide for the sale or rental of 
housing to persons and families of low and 
moderate income. The General Assembly finds 
and declares that there exists in counties in the 
State a serious shortage of decent, safe, and 
sanitary residential housing available at low 
prices or rentals to persons and families of low 
and moderate income. This shortage is inimical 
to the health, safety, welfare, and prosperity of 
all residents of the State and to the sound 
growth of North Carolina communities.” 

Effect of Amendments. — Session Laws 
1999-366, s. 4, effective August 4, 1999, in 
subsection (c), substituted “subdivisions (5) and 
(6)” for “subdivision (5)” in the introductory 
language and added subdivision (c)(6). 

Session Laws 1999-378, s. 1, effective August 
4, 1999, substituted “(4b)” for “(4a)” in the 
introductory language of subsection (c) and 
added subdivision (c)(4b). 
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CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former statutory provisions sim- 
ilar to this section. 

Constitutionality of Former § 153-77. — 
Former § 153-77, specifying the purposes for 
which county bonds could be issued, was con- 
stitutional. Evans v. Mecklenburg County, 205 
N.C. 560, 172 S.E. 323 (1934). 

Construction of County Water and 
Sewer Systems. — The General Assembly 
may grant to a county the authority to issue 
bonds for the construction of water and sewer 
systems when “approved by a majority of those 
who shall vote thereon in any election held for 
such purpose,” as required by N.C. Const., Art. 
V, § 4(2). Ramsey v. Board of Comm’rs, 246 
N.C. 647, 100 S.E.2d 55 (1957). 

Erection and Maintenance of Municipal 
Public Hospital. — The authority to issue 
valid bonds for the erection and maintenance of 
a public hospital with the approval of its voters 
was conferred on a municipality by former 
§§ 160-230 and 160-378, and where other rel- 
evant statutes had been duly followed, the 
bonds so issued were a valid obligation of the 
town issuing them, and their issuance would 
not be enjoined by the courts. Burleson v. Board 
of Aldermen, 200 N.C. 30, 156 S.E. 241 (19380). 

Erection of Schoolhouses and Purchase 
of Land for School Purposes by Counties. 
— The counties of the State are authorized to 


issue bonds and notes for the erection of school- 
houses and for the purchase of land necessary 
for school purposes, and to levy taxes for the 
payment of principal and interest on the same, 
not as municipal corporations, organized pri- 
marily for purposes of local government, but as 
administrative agencies of the State, employed 
by the General Assembly to discharge the duty 
imposed upon it by the Constitution to provide 
a state system of public schools. Frazier v. 
Board of Comm’rs, 194 N.C. 49, 138 S.E. 433 
(1927); Bridges v. City of Charlotte, 221 N.C. 
472, 20 S.E.2d 825 (1942). 

Indebtedness for teachers’ salaries was 
held to come within the purview of an earlier 
statute authorizing issuance of bonds for the 
funding or refunding of valid indebtedness. 
Hampton v. Board of Educ., 195 N.C. 213, 141 
S.E. 744 (1928). 

Validity of Refunding Bonds. — Where a 
county under power conferred by special stat- 
ute has borrowed money from time to time for 
the maintenance and equipment of its public 
schools, its bonds to refund the indebtedness so 
incurred are valid if issued in conformity with 
the provisions of the applicable statute. 
Hartsfield v. Craven County, 194 N.C. 358, 139 
S.E. 698 (1927). 

Cited in South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988). 


§ 159-49. When a vote of the people is required. 


Bonds may be issued under this Article only if approved by a vote of the 
qualified voters of the issuing unit as provided in this Article, except that voter 


approval shall not be required for: 


(1) Bonds issued for any purpose authorized by G.S. 159-48(a)(1), (2), (3), 


or (5). 


(2) Bonds issued by a county, county water and sewer district created 
under Article 6 of Chapter 162A of the General Statutes, metropolitan 
water district created under Article 4 of Chapter 162A of the General 
Statutes, or city for any purpose authorized by G.S. 159-48(a)(4), (6), 
or (7) or G.S. 159-48(b), (c), (d), or (e) (except purposes authorized by 
G.S. 159-48(b)(3), (11), (16), (22), or (23) or by G.S. 159-48(d)(2)) in an 
ageregate principal sum not exceeding two thirds of the amount by 
which the outstanding indebtedness of the issuing county, county 
water and sewer district, metropolitan water district, or city has been 
reduced during the next preceding fiscal year. 


Pursuant to Article V, Sec. 4(2) of the Constitution, the General Assembly 
hereby declares that the purposes authorized by G.S. 159-48(a)(4), (6), and (7) 
and by G.S. 159-48(b), (c), (d), and (e) (except purposes authorized by GS. 
159-48(b)(3), (11), (16), (22), or (23) or by G.S. 159-48(d)(2)) are purposes for 
which bonds may be issued without a vote of the people, to the extent of two 
thirds of the amount by which the outstanding indebtedness of the issuing 
county, county water and sewer district, metropolitan water district, or city 
was reduced in the last preceding fiscal year. (1971, c. 780, s. 1; 1973, c. 494, s. 
5; 1977, c. 402, s. 3; 1989, c. 470.) 
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Cross References. — As to when anelection pense limitation” of N.C. Const., Art. V, § 4(2), 
is or is not required under the “necessary ex- see note to N.C. Const., Art. V, § 4. 


Part 2. Procedure for Issuing Bonds. 


§ 159-50. Notice of intent to make application for issuance 
of voted bonds; objection by citizens and tax- 
payers. 


When a unit of local government proposes to issue bonds that must be 
approved by a vote of the people, it shall first publish a notice of its intent to 
make application to the Commission for approval of the issue. The notice shall 
be published once not less than 10 days before the application is filed. The 
notice shall state (i) that the board intends to file an application with the 
Commission for approval of a bond issue, (ii) in brief and general terms the 
purpose of the proposed issue, (111) the maximum amount of bonds to be issued, 
and (iv) that any citizen or taxpayer of the issuing unit may, within seven days 
after the date of the publication, file with the governing board and the 
Commission a statement of any objections he may have to the issue. The 
Commission may prescribe the form of the notice. 

Any citizen or taxpayer of the issuing unit who objects to the proposed bond 
issue in whole or in part may, within seven days from the date of publication 
of the notice, file a written statement of his objections with the board and the 
Commission. The statement shall set forth each objection to the proposed bond 
issue and shall contain the name and address of the person filing it. The 
Commission shall consider the statement of objections along with the applica- 
tion and shall notify the objector and the board of its disposition of each 
objection. 

Failure to comply with this section shall not affect the validity of any bonds 
otherwise issued in accordance with the law. This section shall not apply to 
bonds that need not be submitted to a vote of the people. (1953, c. 1121; 1971, 
C7 S001.) 


Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


§ 159-51. Application to Commission for approval of bond 
issue; preliminary conference; acceptance of 
application. 


No bonds may be issued under this Article unless the issue is approved by 
the Local Government Commission. The governing board of the issuing unit 
shall file an application for Commission approval of the issue with the 
secretary of the Commission. If the issuing unit is a regional public transpor- 
tation authority, the application must be accompanied by resolutions of the 
special tax board of that authority and of each of the boards of county 
commissioners of the counties organizing the authority approving of the 
application. The application shall state such facts and have attached to it such 
documents concerning the proposed bonds and the financial condition of the 
issuing unit as the secretary may require. The Commission may prescribe the 
form of the application. 

Before he accepts the application, the secretary may require the governing 
board or its representatives to attend a preliminary conference to consider the 
proposed bond issue. If the issuing unit is a merged school administrative unit 
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described in G.S. 115C-513, each county in which the merged unit is located 
may attend the preliminary conference. 

After an application in proper form has been filed, and after a preliminary 
conference if one is required, the secretary shall notify the unit in writing that 
the application has been filed and accepted for submission to the Commission. 
The secretary's statement shall be conclusive evidence that the unit has 
complied with this section. (1953, c. 1121; 1971, c. 780, s. 2; 1989, c. 740, s. 5; 


1991, c. 325, s. 6; c. 666, s. 6.) 


Editor’s Note. — As to validation of certain 
proceedings not complying with former § 159- 
7, see Session Laws 1959, c. 318. 

Session Laws 1991, c. 325, s. 9 interpreted 
the 1991 amendment to this section by c. 325, s. 
6, which added the second sentence of the 
second paragraph, by providing: 

“Interpretation of Act.” 

“(a) Additional method. The foregoing sec- 
tions of this act shall be deemed to provide an 
additional and alternative method for the doing 
of things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 
regarded as in derogation of any powers now 
existing. 

“(b) Statutory references. References in this 
act to specific sections or Chapters of the Gen- 


eral Statutes are intended to be references to 
such sections as they may be amended from 
time to time by the General Assembly. 

“(c) Liberal construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect these purposes. 

“(d) Inconsistent provisions. Insofar as the 
provisions of this act are inconsistent with the 
provisions of any general laws, this act shall be 
controlling. 

“(e) Severability. If any provision of this act 
or the application thereof to any person or 
circumstance is held invalid, such invalidity 
shall not affect other provisions or applications 
of the act which can be given effect without the 
invalid provision or application, and to this end 
the provisions of this act are severable.” 


CASE NOTES 


Cited in Wright v. County of Macon, 64 N.C. 
App. 718, 308 S.E.2d 97 (1983). 


§ 159-52. Approval of application by Commission. 


(a) In determining whether a proposed bond issue shall be approved, the 


Commission may consider: 


(1) Whether the project to be financed from the proceeds of the bond issue 


is necessary or expedient. 


(2) The nature and amount of the outstanding debt of the issuing unit. 
(3) The unit’s debt management procedures and policies. 

(4) The unit’s tax and special assessments collection record. 

(5) The unit’s compliance with the Local Government Budget and Fiscal 


Control Act. 


(6) Whether the unit is in default in any of its debt service obligations. 

(7) The unit’s present tax rates, and the increase in tax rate, if any, 
necessary to service the proposed debt. 

(8) The unit’s appraised and assessed value of property subject to taxa- 


tion. 


(9) The ability of the unit to sustain the additional taxes necessary to 


service the debt. 


(10) The ability of the Commission to market the proposed bonds at 


reasonable interest rates. 


(11) If the proposed issue is for a utility or public service enterprise, the 


probable net revenues of the project to be financed and the extent to 
which the revenues of the utility or enterprise, after addition of the 
revenues of the project to be financed, will be sufficient to service the 
proposed debt. 
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(12) Whether the amount of the proposed debt will be adequate to 
accomplish the purpose for which it is to be incurred. 

The Commission may inquire into and give consideration to any other matters 
which it may believe to have a bearing on whether the issue should be 
approved. 

(b) The Commission shall approve the application if, upon the information 
and evidence it receives, it finds and determines: 

(1) That the proposed bond issue is necessary or expedient. 

(2) That the amount proposed is adequate and not excessive for the 
proposed purpose of the issue. 

(3) That the unit’s debt management procedures and policies are good, or 
that reasonable assurances have been given that its debt will hence- 
forth be managed in strict compliance with law. 

(4) That the increase in taxes, if any, necessary to service the proposed 
debt will not be excessive. 

(5) That the proposed bonds can be marketed at reasonable rates of 
interest. 

If the Commission tentatively decides to deny the application because it is of 
the opinion that any one or more of these conclusions cannot be supported from 
the information presented to it, it shall so notify the unit filing the application. 
If the unit so requests, the Commission shall hold a public hearing on the 
application at which time any interested persons shall be heard. The Commis- 
sion may appoint a hearing officer to conduct the hearing, and to present a 
summary of the testimony and his recommendations for the Commission’s 
consideration. (1931, c. 60, ss. 12, 13; 1971, c. 780, s. 1.) 


§ 159-53. Order approving or disapproving an applica- 
tion. 


(a) After considering an application, and conducting a public hearing 
thereon if one is requested under G.S. 159-52(b), the Commission shall enter 
its order either approving or denying the application. An order approving an 
issue shall not be regarded as an approval of the legality of the bonds in any 
respect. 

(b) If the Commission shall enter an order denying an application, the 
ea under this Subchapter shall be at an end. (1931, c. 60, s. 14; 1971, 
Ci (60; S.0 1. 


§ 159-54. The bond order. 


After or at the same time the application is filed and accepted for submission 
to the Commission, a bond order shall be introduced before the governing 
board of the issuing unit. The bond order shall state: 

(1) Briefly and generally and without specification of location or material 
of construction, the purpose for which the bonds are to be issued, but 
not more than one purpose may be stated. For funding or refunding 
bonds a brief description of the debt, judgment, or obligation to be 
funded or refunded shall be sufficient. 

(2) The maximum aggregate principal amount of the bonds. 

(3) That taxes will be levied in an amount sufficient to pay the principal 
and interest of the bonds. 

(4) The extent, if any, to which utility or enterprise revenues are, or may 
be, pledged to payment of interest on and principal of the bonds 
pursuant to G.S. 159-47. 

(5) That a sworn statement of debt has been filed with the clerk and is 
open to public inspection. 
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(6) Ifthe bonds are to be approved by the voters, that the bond order will 
take effect when approved by the voters. 

(7) If the bonds are issued pursuant to G.S. 159-48(a)(1), (2), (3), or (5), 
that the bond order will take effect upon its adoption. If the bonds are 
to be issued pursuant to G.S. 159-48(a)(4), (6), or (7) or G.S. 159-48(b), 
(c), or (d) and are not to be submitted to the voters, that the bond order 
will take effect 30 days after its publication following adoption, unless 
it is petitioned to a vote of the people as provided in G.S. 159-60, and 
that in that event the order will take effect when approved by the 


voters. 


When the bond order is introduced, the board shall fix the time and place for 
a public hearing thereon. (1917, c. 138, s. 17; 1919, c. 178, s. 3(17); c. 285, s. 2: 
C.5., s. 2938; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 9; 1931, 
c. 60, ss. 49, 55; 1933, c. 259, ss. 1, 2; 1935, c. 302, ss. 1, 2; 1949, c. 497, ss. 1, 
9; 1957, c..856, s.. 2; 1971, c. 780, s..1; 1973, c. 494, s. 6.) 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former statutory pro- 
visions similar to this section. 

Applicability. — A fair reading of the lan- 
guage of this section and § 159-54 indicates 
that this Act applies to general obligation bonds 
which pledge the faith and credit of the county. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

The bond order is the crucial foundation 
document which supports and explains 
the proposal to be submitted, and material 
representations set out in the bond order ordi- 
narily become essential elements of the propo- 
sition submitted to the voters. Rider v. Lenoir 
County, 236 N.C. 620, 73 S.E.2d 913 (1952). 

The courts are without authority to sup- 
ply a deficiency in the bond order. Hall v. 
Commissioners of Duplin, 195 N.C. 367, 142 
S.E. 315 (1928). 

Stipulation in Bond Order as Limitation 
on Subsequent Official Acts. — Where bond 
order contains a stipulation definitely fixing the 
maximum amount of county funds to be ex- 
pended on a proposed project, such stipulation, 
treated as a compact, becomes a limitation 
upon subsequent official acts based on a favor- 
able vote and may not be materially varied. 
Rider v. Lenoir County, 236 N.C. 620, 73 S.E.2d 
913 (1952). 

Provision Becoming Part of Bonds. — A 

provision set out in former § 159-46 and incor- 
porated in an ordinance authorizing the issu- 
,ance of bonds entered into and became an 
integral part of the bonds when issued, with 
contractual force and effect, which could not be 
impaired by subsequent legislation. Nash v. 
Board of Comm’rs, 211 N.C. 301, 190 S.E. 475 
(1937). 

Ordinance authorizing a bond sale and 
calling a special election must state the 
purpose in only brief and general terms. Sykes 


v. Belk, 278 N.C. 106, 179 S.E.2d 439 (1971). 

Use of Proceeds of Bonds Limited by 
Bond Order. — Where a bond order approved 
by the voters of a county authorized the issu- 
ance of bonds in an aggregate amount to fi- 
nance a new building or buildings to be used as 
a public hospital and the acquisition of a suit- 
able site therefor, the use of the proceeds of the 
bonds was limited by the bond order, and the 
county could not use the surplus left after 
completing the project contemplated in the 
bond order toward the construction of a clinic in 
another municipality of the county. Lewis v. 
Beaufort County, 249 N.C. 628, 107 S.E.2d 77 
(1959). 

No Substantial Deviation from Purpose 
Found. — Where the manifest purpose for 
which a civic center bond issue was proposed 
was to revitalize the downtown area, with the 
civic center becoming the catalyst for other 
projects, and the site finally chosen by the city 
council remained in the downtown area, al- 
though at a distance of approximately four 
blocks from the site noted in speeches by public 
officials before the election, there was not a 
substantial deviation from the purpose for 
which the bonds were proposed. Sykes v. Belk, 
278 N.C. 106, 179 S.E.2d 439 (1971). 

Misrepresentations made as to the site of the 
civic center for construction of which a bond 
issue to be paid by taxes was proposed did not 
vitiate the question as submitted to the voters 
in the bond issue election. Sykes v. Belk, 278 
N.C. 106, 179 S.E.2d 439 (1971). 

Use of Funds for Hospital “Buildings”. — 
Where the resolution of the county commission- 
ers in submitting to a vote the question of 
issuing bonds for a public hospital used the 
word “buildings,” and it was later found that a 
surplus would remain after the erection and 
equipment of the main hospital building, such 
surplus could be used for the purpose of erect- 
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ing on the hospital grounds a home for nurses, 
technicians and others engaged in essential 
employment incidental to the proper operation 
of the hospital. Worley v. Johnston County, 231 
N.C. 592, 58 S.E.2d 99 (1950). 

Intent to Use Funds for Construction of 
Water and Sewer Lines in Annexed Areas. 
— Where there was no irregularity in the 
authorization of municipal bonds for its water 
and sewer systems, and in the city’s notice of 
intent to annex certain areas it was stated that 
the city intended to use certain of the proceeds 
of the bonds for the construction of water and 
sewer lines in areas intended to be annexed, 
the fact that neither the bond ordinance nor the 
ballots used in the election at which the issu- 
ance of the bonds was approved disclosed such 
intent did not affect the validity of the bonds. 
Upchurch v. City of Raleigh, 252 N.C. 676, 114 
S.E.2d 772 (1960). 

A bond order may contain several sec- 
tions and authorize the issue of bonds for 
different purposes. Atkins v. McAden, 229 N.C. 
752, 51 S.E.2d 484 (1949). 

Bond order need not set out in detail 
estimates of cost and descriptions of the 
particular projects for which the funds are 
proposed to be used, and their inclusion does 
not limit the allocation of the proceeds of the 
bonds, provided the use of the funds falls within 
the general purpose designated. Atkins v. 
McAden, 229 N.C. 752, 51 S.E.2d 484 (1949). 

Nor Specify That Public Funds Will Sup- 
plement Bond Moneys. — Where public 
funds are to supplement bond moneys, it is not 
required that the bond order specify, or the 
voters be advised, that the proceeds of the 
proposed bond issue are to be used with, or in 
addition to, a sum of money on hand or other- 
wise available for the proposed improvement. 
Rider v. Lenoir County, 236 N.C. 620, 73 S.E.2d 
913 (1952). 

But Where Order Stipulates Total Sum 
to Be Expended, Appropriation of Addi- 
tional Sum Is Unauthorized. — While a 
county may ordinarily expend unallocated 
nontax moneys for the public purpose of a 
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county hospital even in those instances in 
which a bond order for the hospital does not 
specify that the proceeds of the bonds are to be 
used together with such unallocated nontax 
moneys, where the bond order specifically spec- 
ified that the total maximum amount to be 
expended by the county for the hospital was not 
to exceed $465,000, the allocation of an addi- 
tional supplemental appropriation of over 
$138,000 out of nontax moneys on hand was a 
material variance from the compact as set forth 
in the bond order, and the county could be 
restrained in a proper suit from issuing the 
bonds and disbursing county funds in accor- 
dance with hospital plans predicated upon such 
increased appropriation. Rider v. Lenoir 
County, 236 N.C. 620, 73 S.E.2d 913 (1952). 

Amount and Manner of Assessment 
Against Each Abutting Owner Need Not 
Be Set Forth. — It is not required that a bond 
ordinance of a municipality set forth in express 
terms the proportion of the cost of the proposed 
improvements which has been, or is to be, 
assessed against the property of each owner 
abutting upon the streets to be improved, or the 
terms and method of making the payment, if 
the procedure follow the direction of the stat- 
utes relating to the subject. Leak v. Town of 
Wadesboro, 186 N.C. 683, 121 S.E. 12 (1923). 

A tax must be levied only if revenue 
from other sources is inadequate to repay 
the principal and interest on the bonds 
outstanding. McNeill v. Harnett County, 327 
N.C. 552, 398 S.E.2d 475 (1990). 

Repayment of Bonds by Charging Rea- 
sonable Fees. — Where the ballot that the 
voters considered indicated that the voters 
were asked only to authorize a tax rather than 
to approve an order imposing a tax, the County 
Commissioners were not compelled to impose a 
tax and were free, under these facts, to charge 
reasonable fees and charges to repay the bonds 
in lieu of the levy of a tax. McNeill v. Harnett 
County, 327 N.C. 552, 398 S.E.2d 475 (1990). 

Cited in Citizens Ass’n for Reasonable 
Growth vy. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 


§ 159-55. Sworn statement of debt; debt limitation. 


(a) After the bond order has been introduced and before the public hearing 
thereon, the finance officer (or some other officer designated by the governing 
board for this purpose) shall file with the clerk a statement showing the 


following: 


(1) The gross debt of the unit, excluding therefrom debt incurred or to be 
incurred in anticipation of the collection of taxes or other revenues or 
in anticipation of the sale of bonds other than funding and refunding 
bonds. The gross debt (after exclusions) is the sum of (i) outstanding 
debt evidenced by bonds, (ii) bonds authorized by orders introduced 
but not yet adopted, (iii) unissued bonds authorized by adopted 
orders, and (iv) outstanding debt not evidenced by bonds. However, for 
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purposes of the sworn statement of debt and the debt limitation, 

revenue bonds shall not be considered debt and such bonds shall not 

be included in gross debt nor deducted from gross debt. 

(2) The deductions to be made from gross debt in computing net debt. The 

following deductions are allowed: 

a. Funding and refunding bonds authorized by orders introduced but 
not yet adopted. 

b. Funding and refunding bonds authorized but not yet issued. 

c. The amount of money held in sinking funds or otherwise for the 
payment of any part of the principal of gross debt other than debt 
incurred for water, gas, electric light or power purposes, or 
sanitary sewer purposes (to the extent that the bonds are deduct- 
ible under subsection (b) of this section), or two or more of these 
purposes. 

d. The amount of bonded debt included in gross debt and incurred, or 
to be incurred, for water, gas, or electric light or power purposes, 
or any two or more of these purposes. 

e. The amount of bonded debt included in the gross debt and 
incurred, or to be incurred, for sanitary sewer system purposes to 
the extent that the debt is made deductible by subsection (b) of 
this section. 

The amount of uncollected special assessments theretofore levied 
for local improvements for which any part of the gross debt (that 
is not otherwise deducted) was or is to be incurred, to the extent 
that the assessments will be applied, when collected, to the 
payment of any part of the gross debt. 

g. The amount, as estimated by the governing board of the issuing 
unit or an officer designated by the board for this purpose, of 
special assessments to be levied for local improvements for which 
any part of the gross debt (that is not otherwise deducted) was or 
is to be incurred, to the extent that the special assessments, when 
collected, will be applied to the payment of any part of the gross 
debt. 

(3) The net debt of the issuing unit, being the difference between the gross 
debt and deductions. 

(4) The assessed value of property subject to taxation by the issuing unit, 
as revealed by the tax records and certified to the issuing unit by the 
ASSeSSOT. 

(5) The percentage that the net debt bears to the assessed value of 
property subject to taxation by the issuing unit. 

(b) Debt incurred or to be incurred for sanitary sewer system purposes is 
deductible from gross debt when the combined revenues of the water system 
and the sanitary sewer system (whether or not the water and sewer system are 
operated separately or as a consolidated system) were sufficient to pay all 
operating, capital outlay, and debt service expenditures attributable to both 
systems in each of the three complete fiscal years immediately preceding the 
date on which the sworn statement of debt is filed. For the purposes of this 
subsection, the “revenues” of a water system and a sanitary sewer system 
include: 

(1) Rates, fees, rentals, charges, and other receipts and income derived 
from or in connection with the system. 

(2) Fees, rents, or other charges collected from other offices, agencies, 
institutions, and departments of the issuing unit at rates not in excess 
of those charged to other consumers, customers, or users. 

(3) Appropriations from the fund balance of the prior fiscal year from the 

und or funds established to account for the revenues and expendi- 


War 
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tures of the water system or sewer system pursuant to G.S. 159-13(a) 

of the Local Government Budget and Fiscal Control Act. 
Before the sworn statement of debt is filed, the secretary shall determine to 
what extent debt incurred or to be incurred for sanitary sewer system purposes 
qualifies for deduction from gross debt pursuant to this subsection, and shall 
give his certificate to that effect. The secretary’s certificate shall be filed with 
and deemed a part of the sworn statement of debt. The secretary’s certificate 
shall be conclusive in the absence of fraud. 

(c) No bond order shall be adopted unless it appears from the sworn 
statement of debt filed in connection therewith that the net debt of the unit 
does not exceed eight percent (8%) of the assessed value of property subject to 
taxation by the issuing unit. This limitation shall not apply to: 

(1) Funding and refunding bonds. 

(2) Bonds issued for water, gas, or electric power purposes, or two or more 
of these purposes. 

(3) Bonds issued for sanitary sewer system purposes when the bonds are 
deductible pursuant to subsection (b) of this section. 

(4) Bonds issued for sanitary sewers, sewage disposal, or sewage purifi- 
cation plants when the construction of these facilities has been 
ordered by the Environmental Management Commission, which Com- 
mission is hereby authorized to make such an order, or by a court of 
competent jurisdiction. 

(5) Bonds or notes issued for erosion control purposes. 

(6) Bonds or notes issued for the purpose of erecting jetties or other 
protective works to prevent encroachment by the ocean, sounds, or 
other bodies of water. (1917, c. 138, s. 19; 1919, c. 178, s. 3(19); c. 285, 
s. 4; C:S., s. 2943; 1921, c. 8, s.'1;-Ex. Sess. 1921, c. 106,'s. 1; 1927) :c: 
SL SSA ol FeCl OZ 1S elt 19S CeOO. Sacdkita| Soom aan vse Cea elk 
Ex. Sess. 1938, c. 3; 1955, c. 1045; 1959, c. 779, s. 10; 1967, c. 892, s. 
A A969. ColLOO 2 lO Cig OU Sat O13. CAAUA ue MeaCe 2622S, Zaks 
1991, c. 11, ss. 2, 3; 1991 (Reg. Sess., 1992), c. 1007, s. 41.) 


Editor’s Note. — An amendment to subsec- 
tion (a) of this section by Session Laws 1998, c. 
497, s. 4, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 
was submitted to the people on November 2, 
1993 and was defeated. The amendment to 
subsection (a) of this section, therefore, never 
took effect. 


An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 2, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former statutory pro- 
visions similar to this section. 

Action Attacking Bond Order on Ground 
of Failure to File Statement. — Where tax- 
payers instituted an action attacking a bond 
order passed by the board of county commis- 
sioners for failure of the commissioners to com- 
ply with the statute requiring the filing of a 


true statement of the county debt, the attack 
upon the order was upon statutory as distin- 
guished from constitutional grounds, and an 
action instituted more than 30 days after the 
first publication of the order could not be main- 
tained. Garrell v. Columbus County, 215 N.C. 
5989, 2:'5.B.2d 701 (1939). 

Bonds issued by a municipality for wa- 
ter and sewer systems do not come within 
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the inhibition against incurring debt in excess 
of 8% of the assessed valuation (now 8% of the 
appraised value). Lamb v. Randleman, 206 N.C. 
837, 175 S.E. 293 (1934). 

Bonds Including Amount of Special As- 
sessments. — Where a town has issued bonds 
for general street improvements under legisla- 
tive authority, and includes the amount re- 
quired for local improvements by assessment of 
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owners of lands abutting a particular street 
improved, it may charge off from the proceeds 
of the sale of the bonds the estimated amount to 
be realized by the special assessments. Brown 
v. Town of Hillsboro, 185 N.C. 368, 117 S.E. 41 
(1923). 

Applied in Wright v. County of Macon, 64 
N.C. App. 718, 308 S.E.2d 97 (1983). 


§ 159-56. Publication of bond order as introduced. 


After the introduction of the bond order, the clerk shall publish it once with 
the following statement appended: 

“The foregoing order has been introduced and a sworn statement of debt has 
been filed under the Local Government Bond Act showing the appraised value 
of the [issuing unit] to be $ and the net debt thereof, including the 
proposed bonds, to be $ _____. A tax will [may] be levied to pay the 
principal of and interest on the bonds if they are issued. Anyone who wishes to 
be heard on the questions of the validity of the bond order and the advisability 


of issuing the bonds may appear at a public hearing or an adjournment thereof 


to be held at 


(192%;:07 81;.8.5163°1971)'c2780,; 8.1.) 


Clerk” 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under former statutory provisions sim- 
ilar to this section. 

The proper publication of the notices is 
mandatory, and cannot be dispensed with. 
Frazier v. Board of Comm’rs, 194 N.C. 49, 138 
S.E. 433 (1927). 

Sufficiency of Publication. — Former stat- 
ute requiring notice to taxpayers, etc., of an 
opportunity to be heard before a county could 
issue bonds for various purposes was suffi- 
ciently complied with if several orders of the 


county commissioners were published in the 
same advertisement and a date and place, fixed 
for passing upon the objections made, if any, 
was separately placed in the publication, dis- 
tinctly referring to each of the separate pur- 
poses. Frazier v. Board of Comm’rs, 194 N.C. 
49, 138 S.E. 433 (1927). 

Publication of one statement in connection 
with three orders was sufficient as a compli- 
ance with former statute, a statement for each 
order not being necessary. Frazier v. Board of 
Comm’rs, 194 N.C. 49, 138 S.E. 433 (1927). 


§ 159-56.1. Certain proceedings ratified notwithstanding 
provisions of § 159-56. 


All proceedings heretofore taken by the governing boards of units of local 
government in connection with the authorization of bonds are hereby ratified, 
approved, confirmed and in all respects validated, notwithstanding the provi- 
sions of G.S. 159-56; provided that the issuance of said bonds, the indebtedness 
to be incurred by the issuance thereof and the levy of a tax for the payment 
thereof shall have been approved at an election by a majority of the qualified 
voters of the unit voting thereon. (1973, c. 1172.) 


§ 159-57. Hearing; passage of bond order. 


On the date fixed for the public hearing, which shall be not earlier than six 
days after the date of publication of the bond order as introduced, the board 
shall hear anyone who may wish to be heard on the question of the validity of 
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the order or the advisability of issuing the bonds. The hearing may be 
adjourned from time to time. 

After the hearing, (and on the same day as the hearing, if the board so 
desires) the board may pass the order as introduced, or as amended. No 
amendment may increase the amount of bonds to be issued, nor substantially 
change the purpose of the issue. If the board wishes to increase the amount of 
bonds to be issued, or to substantially change the purpose of the issue, a new 
proceeding under this Article is required. 

The provisions of any city charter, general law, or local act to the contrary 
notwithstanding, a bond order may be introduced at any regular or special 
meeting of the governing board and adopted at any such meeting by a simple 
majority of those present and voting, a quorum being present, and need not be 
published or subjected to any procedural requirements governing the adoption 
of ordinances or resolutions by the governing board other than the procedures 
set out in this Subchapter. Bond orders shall not be subject to the provisions of 
any city charter or local act concerning initiative and referendum. (1927, c. 81, 
gL Te 19534c-- 1065, is. 1: 1972, cc. 780, 8. 1.) 


CASE NOTES 


Stated in Wright v. County of Macon, 64N.C. 
App. 718, 308 S.E.2d 97 (1983). 


§ 159-58. Publication of bond order as adopted. 


After adoption, the clerk shall publish the bond order once, with the 
following statement appended: 

“The foregoing order was adoptedion the =" + day of 2 us 
as and is héreby “published this#2129% po w-eredayy of aves roe 
________. Any action or proceeding questioning the vanity of the order must 
be begun within 30 days after the date of publication of this notice. 


Clerk” 
(1917, c2138,:s2.20; 1919).c, 492 se1:ic. 178,.s..3(20): 'C.5;,.8..2944:.4 92 18 a: 
1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 19; 1971, c. 780, s. 1; 1999-456, s. 
59.) 


Effect of Amendments. — Session Laws 
1999-456, s. 59, effective January 1, 2000, twice 
deleted “19” from date lines in the form. 


CASE NOTES 


Cited in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 


§ 159-59. Limitation of action to set aside order. 


Any action or proceeding in any court to set aside a bond order, or to obtain 
any other relief, upon the ground that the order is invalid, must be begun 
within 30 days after the date of publication of the bond order as adopted. After 
the expiration of this period of limitation, no right of action or defense based 
upon the invalidity of the order shall be asserted, nor shall the validity of the 
order be open to question in any court upon any ground whatever, except in an 
action or proceeding begun within the period of limitation prescribed in this 
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section. (1917, c. 138, s. 20; 1919, c. 49, s. 1: c. 178,.s. 3(20); C.S:, s. 2945; 1921, 
c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. B18) 207197 bce 780ce00y) 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former statutory pro- 
visions similar to this section. 

Right to Test Constitutionality of Bond 
Issue Not Affected. — Former § 153-90, sim- 
ilar to this section, did not prevent a suit to 
determine the constitutionality of the bond 
issue, Sessions v. Columbus County, 214 N.C. 
634, 200 S.E. 418 (1939). 

When the proposed bond issue contravened 
the Constitution, the requirement of former 
§ 153-90, similar to this section, that actions to 
restrain issuance of bonds by counties must be 
instituted within 30 days of the first publica- 
tion of notice of the adoption of the bond reso- 
lution did not apply. Sessions v. Columbus 
County, 214 N.C. 634, 200 S.E. 418 (1939). 

Suit Alleging Violation of Statutory Re- 
strictions on Amount of Bonds. — Where a 
board of county commissioners, under ordi- 
nance duly passed and hearing thereon had, 
was about to issue bonds for the necessary 
purpose of erecting a jail, etc., contrary to the 
restrictions of the former County Finance Act 
limiting the amount of bonds, a suit to restrain 
the issuance of the bonds was required to be 
commenced within 30 days after the publica- 
tion of the required notice and order, and a suit 
instituted after the time prescribed could not be 
maintained. The question whether former stat- 
ute, similar to this section, was strictly one of 
limitation or a condition annexed to the cause 


of action was immaterial. Kirby v. Board of 
Comm'rs, 198 N.C. 440, 152 S.E. 165 (1930). 

Suit Based on Failure to File True State- 
ment of County Debt. — Where taxpayers 
instituted an action attacking a bond order 
passed by the board of county commissioners on 
the ground that the commissioners had failed 
to comply with former § 153-84, requiring the 
filing of a true statement of the county debt, the 
attack upon the order was held to be upon 
statutory as distinguished from constitutional 
grounds, and an action instituted more than 30 
days after the first publication of the order 
could not be maintained. Garrell v. Columbus 
County, 215 N.C. 589, 2 S.E.2d 701 (1939). 

Suit Based on Irregularities in Bond 
Order and Ballot. — Action to enjoin issuance 
of hospital bonds and to restrain disbursement 
of county funds therefor on the ground of irreg- 
ularities in the bond order and form of ballot 
was held precluded by former statutes similar 
to this section and § 159-62 because not insti- 
tuted until after 30 days subsequent to the 
statement of the result of election. Rider v. 
Lenoir County, 236 N.C. 620, 73 S.E.2d 913 
(1952), 

Applied in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 

Cited in Wright v. County of Macon, 64 N.C. 
App. 718, 308 S.E.2d 97 (1983). 


§ 159-60. Petition for referendum on bond issue. 


A petition demanding that a bond order be submitted to the voters may be 
filed with the clerk within 30 days after the date of publication of the bond 
order as introduced. The petition shall be in writing, and shall be signed by a 
number of voters of the issuing unit equal to not less than ten percent (10%) of 
the total number of voters registered to vote in elections of the issuing unit 
according to the most recent figures certified by the State Board of Elections. 
The residence address of each signer shall be written after his signature. The 
petition need not contain the text of the order to which it refers, and need not 
be all on one sheet. 

The clerk shall investigate the sufficiency of the petition and present it to the 
governing board, with a certificate stating the results of his investigation. The 
governing board, after hearing any taxpayer who may request to be heard, 
shall thereupon determine the sufficiency of the petition, and its determination 
shall be conclusive. 

This section does not apply to bonds issued pursuant to G.S. 159-48(a)(1), (2), 
(3)>or (b)P C1917) ¢:' 188.8. 21" 19198 c, 49° ssh) 2° c2 178; s:'8(21); C838 2947- 
LOZT PY ot8,*s7 Lx Sesa:-192 1) 'c; 106)'s “127,81; 8) 20). 102) s" 2-071" 
c. 780, s. 1; 1973, c. 494, s. 8.) 


1291 


§159-61 


CH. 159. LOCAL GOVERNMENT FINANCE 


§159-61 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former statutory provisions sim- 
ilar to this section. 

Validity of Bond Order in Absence of 
Petition for Referendum. — Where no peti- 
tion was filed within the time prescribed, pray- 
ing that a bond order duly passed by the board 
of commissioners of a county be submitted to 
the voters of the county, in accordance with the 
provisions of the former County Finance Act, 
the bond order was valid and effective, without 
the approval of the voters of the county. Hemric 
v. Board of Comm’rs, 206 N.C. 845, 175 S.E. 168 
(1934). 

Approval of Voters Required Where Pe- 
tition Filed. — Where a petition was filed in 
accordance with statutory provisions, praying 
that a bond order duly passed by the board of 
commissioners of a county, authorizing and 
directing the issuance of bonds of the county for 
the purpose of procuring money for the pur- 


chase, construction, improvement or equip- 
ment of schoolhouses required for the mainte- 


. nance of a school in each of the districts of the 


county as required by the Constitution of the 
State, be submitted to the voters of the county, 
such bond order was not valid or effective until 
the same had been approved by the voters of 
the county as provided. Hemric v. Board of 
Comm’rs, 206 N.C. 845, 175 S.E. 168 (1934). 
Temporary Restraining Order Pending 
Determination of Sufficiency of Petition. 
— Where the taxpayers of a county filed suit 
under this section to restrain the issuance of 
bonds until authorized by the qualified voters 
of the county, and there was a controversy as to 
whether the signatures of the requisite 15% 
(now 10%) of qualified voters had been obtained 
to the petition, a temporary restraining order 
would be continued until the sufficiency of the 
petition could be determined. Scruggs v. 
Rollins, 207 N.C. 335, 177 S.E. 180 (1934). 


§ 159-61. Bond referenda; majority required; notice of ref- 
erendum; form of ballot; canvass. 


(a) If a bond order is to take effect upon approval of the voters, the 
affirmative vote or a majority of those who vote thereon shal! be required. 

(b) The date of a bond referendum shall be fixed by the governing board, but 
shall not be more than one year after adoption of the bond order. The governing 
board may call a special referendum for the purpose of voting on a bond issue 
on any day, including the day of any regular or special election held for another 
purpose (unless the law under which the bond referendum or other election is 
held specifically prohibits submission of other questions at the same time). A 
special bond referendum may not be held within 30 days before or 10 days after 
a statewide primary, election, or referendum, or within 30 days before or 10 
days after any other primary, election, or referendum to be held in the same 
unit holding the bond referendum and already validly called or scheduled by 
law at the time the bond referendum is called. The clerk shall mail or deliver 
a certified copy of the resolution calling a special bond referendum to the board 
of elections that is to conduct it within three days after the resolution is 
adopted, but failure to observe this requirement shall not in any manner affect 
the validity of the referendum or bonds issued pursuant thereto. Bond 
referenda shall be conducted by the board of elections conducting regular 
elections of the county, city, or special district. In fixing the date of a bond 
referendum, the governing board shall consult the board of elections in order 
that the referendum shall not unduly interfere with other elections already 
scheduled or in process. Several bond orders or other matters may be voted 
upon at the same referendum. 

(c) The clerk shall publish a notice of the referendum at least twice. The first 
publication shall be not less than 14 days and the second publication not less 
than seven days before the last day on which voters may register for the 
referendum. The notice shall state the date of the referendum, the maximum 
amount of the proposed bonds, the purpose of the bonds, a statement that taxes 
will or may be levied for the payment thereof, and a statement as to the last 
day for registration for the referendum under the election laws then in effect. 

(d) The form of the question as stated on the ballot shall be in substantially 
the following words: | 
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“Shall the order authorizing $ 
purpose) be approved? 
] YES 


Meet ING) 

(e) The board of elections shall canvass the referendum and certify the 
results to the governing board. The governing board shall then certify and 
declare the result of the referendum and shall publish a statement of the result 
once, with the following statement appended: 

“Any action or proceeding challenging the regularity or validity of this bond 
referendum must be begun within 30 days after 


bonds for (briefly stating the 


(date of publication) 


(title of governing board)” 
The statement of results shall be filed in the clerk’s office and inserted in the 
minutes of the board. (1917, c. 138, s. 22; 1919, c. 178, s. 3(22); c. 291; C.S., s. 
2948; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, ss. 22, 23, 25-27, 
29; 1949, c. 497, ss. 2, 4; 1953, c. 1065, ss. 1, 2; 1971, c. 780, s. 1; 1973, c. 494, 


s. 9.) 


Editor’s Note. — As to the publication of 
first notice and the closing of registration books 
for local elections held under G. S. 163-287 or 
this section on June 10, 1982, see Session Laws 
1982, 2nd Ex. Sess., c. 3, s. 19.2. 

Session Laws 1999-152, ss. 1 and 2, provides 
that bond referenda held by units of local gov- 
ernment in connection with the authorization 
of bonds are hereby ratified, approved, con- 


firmed, and in all respects validated, notwith- 
standing the provisions of G.S. 159-61(b), if the 
authorization of the bonds was approved at an 
election by a majority of the qualified voters of 
the unit voting thereon and notice of the refer- 
endum was published. This act applies to all 
bond referenda held by units of local govern- 
ment between April 1, 1997, and June 1, 1998. 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former statutory pro- 
visions similar to this section. 

Validity of Elections Favored. — It is the 
general rule that every reasonable presump- 
tion will be indulged in favor of the validity of 
elections, and the courts will uphold the valid- 
ity of municipal bond elections unless clear 
grounds are shown for invalidating them. 
Sykes v. Belk, 278 N.C. 106, 179 S.E.2d 439 
(1977): 

The result of an election as determined 
by the proper election officials shall stand 
until it shall be regularly contested and 
reversed by a tribunal having jurisdiction for 
that purpose. The court will not permit itself to 
be substituted for the proper election officials in 
the first instance for the purpose of canvassing 
the returns from the officers holding the elec- 
tion and declaring the result thereof. Garner v. 
Town of Newport, 246 N.C. 449, 98 S.E.2d 505 
(1957). 

Ordinance authorizing a bond sale and 
calling a special election must state the 
purpose in only brief and general terms. Sykes 
v. Belk, 278 N.C. 106, 179 S.E.2d 439 (1971). 

Necessity of Notice. — While, so far as the 
officers are concerned who are charged with the 


duty of giving notice, the requirement as to 
notice is imperative, yet it will be regarded, 
otherwise, as directory, if the result would not 
be changed by a departure from the provisions 
of the statute. The law looks more to the sub- 
stance than to the form, and if it appears that a 
clear majority of the qualified voters have cast 
their votes in favor of the proposition submitted 
to them, and that there has been a fair and full 
opportunity for all to vote, and that there has 
been no fraud, and the election is in all respects 
free from taint of any sort, so that no well 
founded suspicion can be cast upon it, it would 
be idle to say that this free and untrammeled 
expression of the popular will should be disre- 
garded and set aside. Hill v. Skinner, 169 N.C. 
405, 86 S.E. 351 (1915); Board of Comm’rs v. 
C.M. Malone & Co., 179 N.C. 604, 103 S.E. 134 
(1920). 

When Election Held. — The requirement of 
former § 160-387, that a special bond election 
should not be held within one month before or 
after a regular municipal election, was manda- 
tory, and the statutory period was to be com- 
puted by excluding the first and including the 
last day thereof as provided in § 1-593. Adcock 
v. Town of Fuquay Springs, 194 N.C. 423, 140 
S.E. 24 (1927). 
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The statute permits the use of a broad 
and general ballot in bond elections. Sykes 
v. Belk, 278 N.C. 106, 179 S.E.2d 439 (1971). 

As to directory nature of former statute 
with regard to the form and language of 
the ballot, see Board of Comm’rs v. C.M. 
Malone & Co., 179 N.C. 604, 103 S.E. 134 


(1920). 
Submission of More Than One Question 
or Proposal at Same Election. — While 


former § 153-93 permitted the submission of 
more than one question or proposal in one and 
the same election, this contemplated questions 
authorized by law. Parker v. Anson County, 237 
N.C. 78, 74 'S.E.2d 338 (1953). 

Ballot Held to Comply with Statute. —A 
ballot for a school bond election which stated 
the question submitted for approval or disap- 
proval, followed by a brief statement of the 
purposes for which the proceeds of the proposed 
bonds were to be used and that a tax would be 
levied to pay the principal and interest on the 
bonds in event of approval, followed by the 
word “Yes” and the word “No” and a square 
opposite each, with instructions as to how the 
ballot should be marked, was held to comply 
with former § 153-96 and § 163-150, and the 
fact that the number of proposed projects nec- 
essarily resulted in a ballot somewhat longer 
than usual was not objectionable. Parker v. 
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Anson County, 237 N.C. 78, 74 S.E.2d 338 
(19583). 

Misrepresentations made as to the site 
of a civic center, for whose construction a 
bond issue to be paid by taxes was proposed, did 
not vitiate the question as submitted to the 
voters in the bond issue election. Sykes v. Belk, 
278 N.C. 106, 179 S.E.2d 439 (1971). 

Publication of Returns. — It is not neces- 
sary to the validity of an election that the 
returns be published, if it appears that no 
prejudice was sustained because of such fail- 
ure. Board of Comm’rs v. C.M. Malone & Co., 
179 N.C. 604, 103 S.E. 134 (1920). 

Necessary Allegations in Suit to Re- 
strain Issuance of Bonds for Irregularities 
in Election. — In an action to restrain the 
issuance of bonds on the ground of irregulari- 
ties in the bond election, a complaint which 
failed to allege that the officers appointed to 
hold the election had reported the results 
thereof to the governing body of the municipal- 
ity and that the governing body had canvassed 
the returns and judicially determined the re- 
sult, as required by former § 160-387, was 
demurrable. Garner v. Town of Newport, 246 
N.C. 449, 98 S.E.2d 505 (1957). 

Cited in Citizens Ass’n for Reasonable 
Growth v. City of Washington, 45 N.C. App. 7, 
262 S.E.2d 343 (1980). 


§ 159-62. Limitation on actions contesting validity of bond 
referenda. 


Any action or proceeding in any court to set aside a bond referendum, or to 
obtain any other relief, upon the ground that the referendum is invalid or was 
irregularly conducted, must be begun within 30 days after the publication of 
the statement of the results of the referendum. After the expiration of this 
period of limitation, no right of action or defense based upon the invalidity of 
or any irregularity in the referendum shall be asserted, nor shall the validity 
of the referendum be open to question in any court upon any ground whatever, 
except in an action or proceeding begun within the period of limitation 
prescribed in this section. (1917, c. 138, s. 22; 1919, c. 178, s. 3(22); c. 291; C.S., 
s, 2948; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 30; 1949, c. 
497, s. 4; 1953, c. 1065, s. 2; 1971, c. 780, s. 1.) 


Cross References. — As to suits to restrain 
issuance of bonds, see note to § 159-59. 
Legal Periodicals. — For survey of 1980 


law on civil procedure, see 59 N.C.L. Rev. 1053 
(1981). 


CASE NOTES 


Untimely Claims Extinguished. — This Washington, 45 N.C. App. 7, 262 S.E.2d 343, 


section provides that any claim not prosecuted 
within 30 days of the date of publication is 
extinguished. It is different from most statutes 
of limitation, since ordinarily a statute of limi- 
tation does not extinguish a claim but merely 
serves as a bar to the prosecution of the claim. 
Citizens Ass’n for Reasonable Growth v. City of 


cert. denied, 300 N.C. 195, 269 S.E.2d 622 
(1980). 

Statute Runs from First Publication. — 
The statute of limitations of this section begins 
to run from the date of the first publication 
required by § 159-61, where the sufficiency of 
the first notice is not questioned. A city cannot 
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start the statute running anew by publishing N.C. App. 7, 262 S.E.2d 3438, cert. denied, 300 
the notice a second time. Citizens Ass’n for N.C. 195, 269 S.E.2d 622 (1980). 
Reasonable Growth v. City of Washington, 45 


§ 159-63. Repeal of bond orders. 


A bond order may be repealed at any time before bonds or bond anticipation 
notes are issued thereunder. No referendum is required on the repeal of any 
bond order, nor is a petition for any such referendum permitted. (1971, c. 780, 
s. 1.) 


§ 159-64. Within what time bonds may be issued. 


Bonds may be issued under a bond order at any time within seven years after 
the bond order takes effect. Such period may be extended prior to the 
expiration of such period from seven years to 10 years as hereinafter provided. 
The board of the issuing unit shall file an application for Commission approval 
of such extension with the secretary of the Commission. The application shall 
state such facts and have attached to it such documents concerning such 
extension as the secretary may require. The Commission may prescribe the 
form of such application. In determining whether to approve such extension, 
the Commission may inquire into and give consideration to any matters which 
it believes may relate to such extension. 

The Commission may enter an order approving a proposed extension of the 
maximum time period for issuing bonds under a bond order from seven to 10 
years if, upon the basis of the information and evidence it receives, it finds and 
determines that governmental approvals relative to the purpose to be financed 
in whole or in part with the proceeds of the bonds cannot be obtained within 
seven years after the bond order has taken effect, that funds to be applied 
together with the proceeds of the bonds to finance the purpose for which the 
bonds are to be issued will not be available within seven years after the bond 
order has taken effect or that the proposed extension is necessary for other 
reasons that are not within the direct control of the issuing unit other than any 
order of any court. If the Commission enters an order denying such extension, 
then the proceedings under this section shall be at an end. 

If the Commission enters an order approving a proposed extension of the 
maximum time period for issuing bonds under a bond order as provided in this 
section, then the board shall fix the time and place for a public hearing on such 
extension and the clerk shall publish such bond order once with the following 
statement appended: 

Phe szoreroing: order took effect ton _ bi “enor WP Se 
Anyone who wishes to be heard on the question of whether the 
maximum time period for issuing bonds under such order should be 
extended from seven years to 10 years after such date may appear at 
a public hearing or an adjournment thereof to be held at ___S 

(time) 
Oise (oon Sey SE ach ee 
(date) (place) 


Clerk” 
On the date fixed for such hearing, which shall be not earlier than six days 
after the date of publication of the bond order with appended statement as 
provided in this section, the board shall hear anyone who might wish to be 
heard on the question of whether the maximum time period for issuing bonds 
under the bond order should be extended from seven years to 10 years. The 
hearing may be adjourned from time to time. 


1295 


§159-64 CH. 159. LOCAL GOVERNMENT FINANCE §159-64 


After such hearing, the board may adopt an order providing that the 
maximum time period for issuing bonds under the bond order has been 
extended from seven to 10 years after the bond order has taken effect. Such 
order shall provide that it will take effect 30 days after its publication following 
adoption. 

After adoption, the clerk shall publish once an order extending the maxi- 
mum time period for issuing bonds under a bond order with the following 
statement appended: 

“The foregoing order was adopted on_ the day of 
and is hereby published this day 
Ofvix serdrath vin Fre tierce a5 sea Any action or proceeding questioning the 
validity of such order must be begun within 30 days after the date of 
publication of this notice. 


Clerk” 

Any action or proceeding in any court to set aside an order extending the 
maximum time period for issuing bonds under a bond order, or to obtain any 
other relief, upon the ground that such order is invalid, must be begun within 
30 days after the date of publication of such order as adopted. After the 
expiration of this period of limitation, no right of action or defense based upon 
the invalidity of such order shall be asserted nor shall the validity of such order 
be open to question in any court upon any ground whatever, except in an action 
or proceeding begun within the period of limitation prescribed in this section. 

When the issuance of bonds under any bond order is prevented or prohibited 
by any order of any court, the period of time within which bonds may be issued 
under the bond order in litigation shall be extended by the length of time 
elapsing between the date of institution of the action or proceeding and the 
date of its final disposition. 

When the issuance of bonds under any bond order, to finance public 
improvements in an area to be annexed, is prevented or prohibited by reason 
of litigation respecting the annexation and the Local Government Commission 
shall certify to such effect, the period of time within which bonds may be issued 
under the bond order shall be extended by the length of time elapsing between 
the date of institution of the litigation and the date of its final disposition. 

The General Assembly may at any time prior to the expiration of the 
maximum time period herein provided extend the time for issuing bonds under 
bond orders. 

When any such extension is effected or granted pursuant to this section, no 
further approval of the voters shall be required. (1917, c. 138, s. 24; 1919, c. 
178, s. 3(24); C,S., s. 2950; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 
81; s. 32; 1939, c. 231, ss. 1, 2(d);.1947,,.c. 510, ss. 1, 2; 1949, c. 190, ss. 1, 271951; 
¢.-439,'ss, 1, 2; 1953, c..693,-ss-1;, 3/-1955;'c,' 704,'ss21923°1969)'c:. 99; 19715 c, 
780, s. 1; 1975, c. 545, s. 1; 1977, 2nd Sess., c. 1219, s. 36; 1979, c. 444, s. 1.) 


Editor’s Note. — Session Laws 1975, c. 545, 
s. 1, amended this section by substituting “sev- 
en years” for “five years” in the first sentence. 
Section 2 of the 1975 amendatory act provided: 
“The provisions of this act shall apply to bonds 
authorized by bond orders which took effect 
from January 1, 1971, through the effective 
date of this act [June 11, 1975] or which take 
effect hereafter.” 

Session Laws 1975, c. 26, s. 1, amended this 
section by substituting “seven years” for “five 
years’ in the first sentence. Session Laws 1975, 
c. 26, s. 2, provided that the act would apply 
only to bonds authorized during the period Jan. 


1, 1970, through Dec. 31, 1970. 

Session Laws 1975, c. 546, s. 1, amended this 
section by substituting “eight years” for “five 
years’ in the first sentence. Session Laws 1975, 
c. 546, s. 2, provided that the act would apply 
only to bonds authorized during the period 
commencing March 1, 1968, and ending Dec. 
31, 1969. 

Session Laws 1987 (Reg. Sess., 1988), c. 1027, 
effective June 30, 1988, and applicable only to 
bonds authorized during the period January 1, 
1981, through December 31, 1981, amended the 
first sentence of this section to read as follows: 
“Bonds may be issued under a bond order at 
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any time within ten years after the bond order 
takes effect.” Section 3 of c. 1027 provided that 
all laws in conflict with the provisions of the act 
would be repealed. 

Session Laws 1991 (Reg. Sess., 1992), c. 987, 
s. 1 provides: “All proceedings taken in 1991 by 
the governing board of any unit of local govern- 
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period during which bonds may be issued pur- 
suant to G.S. 159-64 are ratified, approved, 
confirmed, and in all respects validated if the 
governing board has adopted an order provid- 
ing for the extension after a public hearing on 
the extension before the expiration of the pe- 
riod to be extended.” 


ment in connection with the extension of the 


§ 159-65. Resolution fixing the details of the bonds. 


After the bond order has been adopted, the board shall adopt a resolution 
fixing the details of the bonds. In fixing details of the bonds, the board is 
subject to these restrictions and directions: 

(1) The maturity dates shall not exceed the maximum periods of useful- 
ness prescribed by the Commission pursuant to G.S. 159-122. 

(2) Bonds authorized by two or more bond orders may be consolidated into 
a single issue. 

(3) Bonds of each issue shall mature in annual installments, the first of 
which shall be payable not more than three years after the date of the 
bonds, and the last within the maximum maturity period prescribed 
by regulation of the Commission under G.S. 159-122. 

(4) No installment of any issue may be more than four times as great in 
amount as the smallest prior installment of the same issue. 

(5) Bonds of each issue may be issued from time to time in series with 
different provisions for each series. Each series shall be deemed a 
separate issue for the purposes of this section. 

(6) Any bond may be made payable on demand or tender for purchase as 
provided in G.S. 159-79, and any bond may be made subject to 
redemption prior to maturity, with or without premium, on such 
notice and at such time or times and with such redemption provisions 
as may be stated therein. When any such bond shall have been validly 
called for redemption and provision shall have been made for the 
payment of the principal thereof, any redemption premium, and the 
interest thereon accrued to the date of redemption, interest thereon 
shall cease. 

(7) The bonds may bear interest at such rate or rates, payable semiannu- 
ally or otherwise, may be in such denominations, and may be made 
payable in such kind of money and in such place or places within or 
without the State of North Carolina, as the board may determine. 

Subdivisions (3) and (4) of this section shall not apply to bonds purchased by 
a State or federal agency. Such subdivisions (3) and (4) also shall not apply to 
bonds the interest on which is or may be includable in gross income for 
purposes of federal income tax, provided that the dates on which such bonds 
shall be stated to mature shall be approved by the Commission and the 
Commission may require that the payment of all or any part of the principal of 
and interest and any premium on such bonds be provided for by mandatory 
redemption of principal prior to maturity, a sinking fund, a Credit Facility, as 
defined in G.S. 159-79, or such other means as may be satisfactory to the 
Commission. (1917,-c..138; s. 25; 1919, c. 178, s..3(25); C.S., 5.2951; 1921, c.-8, 
g. 1;:Ex. Sess. 1921, c. 106, s. 1; 19838, c. 259,.s. 1; 1951, c. 440,.s. 1;.1953, ¢: 
1206, s. 3; 1969, c. 686; 1971, c. 780, s. 1; 1973, c. 494, s. 10; cc. 883, 995; 1987, 
CD8D,-8> 2; 0; 586.) 


Editor’s Note. — Session Laws 1987, c. 585, 
ss. 7 and 8 provided: “The foregoing sections of 
this act shall be deemed to provide an addi- 


tional and alternative method for the doing of 
the things authorized thereby and shall be 
regarded as supplemental and additional to 
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powers conferred by other laws, and shall not impair the obligation of any bond, note or 

be regarded as in derogation of any powers now coupon issued under The Local Government 

existing. Finance Act and outstanding on the effective 
“Nothing in this act shall be construed to date of this act.” 


§ 159-66. Validation of former proceedings and actions. 


(a) All proceedings and actions heretofore taken by the governing boards of 
units of local government and by the Local Government Commission to fix the 
details of bonds and to provide for the advertisement and sale thereof are 
hereby ratified, approved, confirmed and in all respects validated, notwith- 
standing the provisions of G.S. 159-65(4). 

(b) This section shall apply to all bonds sold by the Local Government 
Commission between July 1, 1973, and February 18, 1974. (1978, c. 872, ss. 1, 
2.) 


§ 159-67. Procedures if a county votes to relocate the 
county seat. 


Whenever the citizens of a county, by referendum, decide that the county’s 
county seat, along with the courthouse and other county buildings and 
agencies, should be relocated, the board of county commissioners of that county 
shall forthwith begin discussions with the Local Government Commission 
concerning financing of the relocation. If bonds are to be issued for the 
relocation, or a financing agreement entered into, the board of commissioners 
shall apply to the Local Government Commission no later than 10 months 
after the day of the referendum. If a bond election is necessary, it shall be held 
no later than 22 months after the day of the referendum. (1975, c. 324, s. 5.) 


Editor’s Note. — This section was enacted ble only to Brunswick County, and the provi- 
by Session Laws 1975, c. 324, s.5.The 1975 act — sions of the act other than s. 5 were expressly 
appeared from its title to be a local act applica- _ restricted to Brunswick County. 


§§ 159-68 through 159-71: Reserved for future codification purposes. 
Part 3. Funding and Refunding Bonds. 


§ 159-72. Purposes for which funding and refunding 
bonds may be issued; when such bonds may be 
issued. 


A unit of local government may issue funding and refunding bonds under 
this Article for the purposes listed in G.S. 159-48(a)(4), (5), (6), or (7). Funding 
bonds may be issued if the debt, judgment, or other obligation to be paid is 
payable at the time of the passage of the bond order or within one year 
thereafter. Refunding bonds may be issued at any time prior to the final 
maturity of the debt or obligation to be refunded. The proceeds from the sale of 
any refunding bonds shall be applied only as follows: either (i) to the 
immediate payment and retirement of the obligations being refunded or (ii) if 
not required for the immediate payment of the obligations being refunded such 
proceeds shall be deposited in trust to provide for the payment and retirement 
of the obligations being refunded, and to pay any expenses incurred in 
connection with such refunding, but provision may be made for the pledging 
and disposition of any amounts in excess of the amounts required for such 
purposes, including, without limitation, provision for the pledging of any such 
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excess to the payment of the principal of and interest on any issue or series of 
refunding bonds issued pursuant to G.S. 159-78. Money in any such trust fund 
may be invested in (i) direct obligations of the United States government, or (ii) 
obligations the principal of and interest on which are guaranteed by the United 
States government, or (iii) to the extent then permitted by law in obligations of 
any agency or instrumentality of the United States government, or (iv) in 
certificates of deposit issued by a bank or trust company located in the State of 
North Carolina if such certificates shall be secured by a pledge of any of said 
obligations described in (i), (ii), or (iii) above having an aggregate market 
value, exclusive of accrued interest, equal at least to the principal amount of 
the certificates so secured. Nothing herein shall be construed as a limitation on 
the duration of any deposit in trust for the retirement of obligations being 
refunded but which shall not have matured and which shall not be presently 
redeemable or, if presently redeemable, shall not have been called for redemp- 
tion. 

The principal amount of refunding bonds issued pursuant to this section, 
together with the principal amount of refunding bonds, if any, issued under 
G.S. 159-78 in conjunction with refunding bonds issued pursuant to this 
section, shall not exceed the amount set forth in G.S. 159-78. 

Except as expressly modified in this Part, funding and refunding bonds 
issued under the provisions of this Part shall be subject to the limitations and 
procedures set out in Parts 1 and 2 of this Article. (1917, c. 138, s. 16; 1919, c. 
Lo, 823(16);'C.S., 8.2937; 1921, c. 8, s. 1; Ex. Sess. 1921,-c: 106,’s: 15 1927, 'c. 
ieee teed, Coal ty sek. 1951,:¢) 60, sg. 48)'54- 1933 hc, 257 eas 2-40 ch2b9" ss. 
1, 2;:1935, c. 302, ss. 1, 2; c. 484; 1939, c. 231, ss. 1, 2(c), 4(b); 1941, c. 147; 1943, 
61971945, c. 403; 1947, cc. 520, 931; 1949, c. 354; c. ‘766, s. 3; ¢.. 1270; 1953; c. 
fuouree L. 190%, c. 266,'s; 1:'c> 856, 8.1;'c. 1098)'s.16;°1959) €3525) ch L250" s. 
Peoriec. 200,°c. LO0L, s.:2> 1965, ¢) 307, 82; 1967; -c987,'s. 2° cH100is.41. 
Peteic. (5008: 1197 0,c; 494,°s:, 11; 1977, 6: 201¢8."12) 


Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


CASE NOTES 


Editor’s Note. — The cases cited below were posed refunding bonds’ should _ be 


decided under former statutory provisions sim- 
ilar to this section. 
- Constitution Does Not Require Election 
on Refunding Bonds. — An ordinance autho- 
rizing the issuance of refunding bonds by a 
municipality need not be submitted to the vot- 
ers. A municipal corporation does not contract a 
debt, within the meaning of N.C. Const., Art. V, 
§ 4(2), when under statutory authority it is- 
sues bonds to refund bonds which at the date of 
the issuance of the funding bonds are valid and 
enforceable obligations of the municipality. 
Bolich v. City of Winston-Salem, 202 N.C. 786, 
164 S.E. 361 (1932). 

Constitutionality. — This section and 
§ 159-78 allow municipalities to issue general 
obligation refunding bonds in an amount 
greater than the bonds to be refunded without 
a vote of the people, and do not violate N.C. 
Const., Art. V, § 4. City of Concord v. All Own- 
ers of Taxable Property, 330 N.C. 429, 410 
S.E.2d 482 (1991). 

Ordinance provision that holders of pro- 


subrogated to all rights and powers of 
holders of refunded bonds was sanctioned 
by law; such provision would enter into and 
become an integral part of the bonds when 
issued, with contractual force and effect, and 
could not be impaired by subsequent legisla- 
tion. Bryson City Bank v. Town of Bryson City, 
213 N.C. 165, 195 S.E. 398 (1938). 

Statute Limiting Tax Rate of Municipal- 
ity Held Inoperative Under Facts. — Where 
defendant municipality proposed to issue re- 
funding bonds to be exchanged for like amounts 
of the original bonds in the hands of the holders 
of the original indebtedness, the refunding 
bonds to be secured by all rights and powers of 
taxation which protected and formed a part of 
the obligation of the original bonds, it was held 
that the parties and the debt were the same 
and the transaction amounted in reality to an 
extension and renewal of the original bonds 
under legislative sanction, and an act of the 
legislature, passed after the issuance of the 
original bonds, limiting the tax rate of the 
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municipality was inoperative as to the refund- 
ing bonds when the limitation therein imposed 
would prevent the payment of the refunding 
bonds according to their tenor; the contention 
that even though the refunding bonds would 
not create a new debt, such debt would be 
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evidenced by a new contract, and that therefore 
the refunding bonds would be subject to the 
limitation of the statute enacted prior to the 
issuance of the refunding bonds was untenable. 
Bryson City Bank v. Town of Bryson City, 213 
N.C. 165, 195 S.E. 398 (1938). 


§ 159-73. Financing or refinancing agreements. 


Each unit of local government is authorized to enter into agreements with 
the holders of its outstanding debts for the settlement, adjustment, funding, 
refunding, financing, or refinancing of the debt. Such an agreement may 
contain any provisions not inconsistent with law and before the unit may enter 
into it, it must be approved by the Commission. (1971, c. 780, s. 1.) 


§ 159-74. Test cases testing validity of funding or refund- 
ing bonds. 


At any time after the procedure for authorizing the issuance of funding or 
refunding bonds has been completed, but before the issuance of the bonds, the 
issuing unit may institute an action in the Superior Court Division of the 
General Court of Justice in the county in which all or any part of the unit lies, 
to determine the validity of the bonds and the validity of the means of payment 
provided therefor. The action shall be in rem, and shall be against all of the 
owners of taxable property within the unit and all citizens residing in the unit, 
but it shall not be necessary to name each such owner or citizen in the 
summons or complaint. Jurisdiction of all parties defendant shall be acquired 
by publication of a summons once a week for three successive weeks, and 
jurisdiction shall be complete within 20 days after the date of the last 
publication. Any interested party may intervene in the action. Except as 
otherwise provided by this section, the action shall be governed by the Rules of 
Civil Procedure. (1931, c. 186, ss. 4, 5; 1935, c. 290, ss. 1, 2; 1937, c. 80; 1971, 


c. 780, s. 1.) 


Editor’s Note. — The Rules of Civil Proce- 
dure, referred to in this section, are found in 
§ 1A-1. 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under former statutory provisions sim- 
ilar to this section. 

Constitutionality of Former Statutes. — 
Former versions of §§ 159-52 to 159-56 were 
not unconstitutional either on the ground that 
they conferred nonjudicial functions on the su- 
perior courts or on the ground that they denied 
due process of law to taxpayers or citizens of a 
local governmental unit, in violation of the 
provisions of U.S. Const., Amend. XIV, or of Art. 
I, § 17, Const. 1868. Castevens v. Stanly 
County, 211 N.C. 642, 191 S.E. 739 (1937). 

Proceeding in Rem. — The action autho- 
rized by former versions of §§ 159-52 to 159-56 
was in the nature of a proceeding in rem, and 
was adversary both in form and in substance. 
These sections contemplated that issues both of 
law and of fact could be raised by pleadings 


duly filed, and that such issues should be de- 
termined by the court. The court had no power 
by virtue of these sections to validate bonds 
which were for any reason invalid. It had power 
only to determine whether or not on the facts as 
found by the court and under the law applicable 
to such facts the bonds were valid. Castevens v. 
Stanly County, 211 N.C. 642, 191 S.E. 739 
(1937). 

Service of Summons by Publication Suf- 
ficient. — The contention that an owner of 
taxable property within the unit, or a citizen 
residing therein, may be deprived of his prop- 
erty, without due process of law, or contrary to 
the law of the land, by a decree or judgment in 
the action declaring or adjudging that bonds 
and the tax to be levied for their payment, are 
valid, because it is not required that his name 
shall appear in the summons or in the com- 
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plaint, or that the summons shall be served on 
him personally, cannot be sustained. The action 
is declared by statute to be in the nature of a 
proceeding in rem. In such case, all persons 
included within a well-defined class may be 
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made parties defendant, and service of sum- 
mons by publication is sufficient, although such 
persons are not named in the summons. 
Castevens v. Stanly County, 211 N.C. 642, 191 
S.E. 739 (1937). 


§ 159-75. Judgment validating issue; costs of the action. 


A final decree of the General Court of Justice validating funding or refunding 
bonds or the financing or refinancing agreement shall be conclusive as to the 
validity of the bonds or the agreement. 

The costs of any action brought under G.S. 159-74 shall be borne by the 
issuing unit, including a reasonable attorney’s fee for the attorney assigned by 
the court to defend the interests of the citizens and taxpayers in general. (1931, 
c. 186, ss. 6, 7; 1935, c. 290, s. 3; 1971, c. 780, s. 1; 1973, c. 494, s. 12.) 


CASE NOTES 


Taxpayer Who Fails to Exercise Rights 
Without Grounds of Complaint. — No de- 
cree or judgment adverse to a taxpayer’s rights 
can be rendered in an action instituted and 
prosecuted by a taxing unit to have a proposed 
funding bond issue declared valid until every 
taxpayer and citizen of the unit has been law- 
fully served with summons, and until he has 
had ample opportunity to appear and file such 


avail himself of his constitutional rights, which 
are fully protected by the statute, he has no just 
ground of complaint that the court will not hear 
him when he invokes its aid after the decree or 
judgment has been finally rendered, and others 
have relied upon its protection. Castevens v. 
Stanly County, 211 N.C. 642, 191 S.E. 739 
(1937), decided under former version of § 159- 
54, 


pleadings as he may wish. If he has failed to 


§ 159-76. Validation of bonds and notes issued before 
March 26, 1931. 


All bonds and notes issued before March 26, 1931, for which the issuing unit 
received an amount of money not less than the face amount of the bonds or 
notes and the proceeds of which have been spent for public purposes, and all 
bonds and notes subsequently issued to refund all or any portion of those bonds 
or notes, are hereby validated notwithstanding any lack of statutory authority 
or failure to observe any statutory provisions concerning the issuance of the 
bonds or notes. This section shall not validate any bonds or notes, the proceeds 
of which have been lost because of the failure of a bank. (1931, c. 186, s. 2; 1971, 
Ce #50) 84a 973, cc: 494, s..13.) 


§ 159-77. Validation of all proceedings in connection with 
the authorization of bonds taken before April 
28, 1975. 


All proceedings heretofore taken by the governing boards of units of local 
government in connection with the authorization of bonds are hereby ratified, 
approved, confirmed and in all respects validated, notwithstanding the provi- 
sions of G.S. 159-61(c); provided that the issuance of said bonds shall have been 
approved at an election by a majority of the qualified voters of the unit voting 
thereon and that notice of said referendum shall have been published. (1975, 
c. 178.) 


§ 159-78. Special obligation refunding bonds. 


In conjunction with the issuance of refunding bonds pursuant to G.S. 159-72 
or G.S. 159-84 a unit of local government may issue a series of refunding bonds 
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which shall be payable from the excess of the amount required by a trust fund 
established pursuant to G.S. 159-72 or G.S. 159-84 to provide for the payment 
and retirement of the obligations being retired and the amount required to pay 
any expenses incurred in connection with such refunding to the extent such 
expenses are payable from said trust fund. 

Such refunding bonds shall be special obligations of the municipality issuing 
them. The principal of and interest on such refunding bonds shall not be 
payable from the general funds of the municipality, nor shall they constitute a 
legal or equitable pledge, charge, lien, or encumbrance upon any of its property 
or upon any of its income, receipts, or revenues, except the trust fund 
established pursuant to G.S. 159-72 or G.S. 159-84 from which such refunding 
bonds are payable. Neither the credit nor the taxing power of the municipality 
is pledged for the payment of the principal or interest of such refunding bonds, 
and no holder of such refunding bonds has the right to compel the exercise of 
the taxing power of the municipality or the forfeiture of any of its property in 
connection with any default thereon. Every such refunding bond shall recite in 
substance that the principal of and interest on the bond is payable solely from 
the trust fund established for its payment and that the municipality is not 
obligated to pay the principal or interest except from such trust fund. 

Any refunding bonds issued under this section shall be issued in compliance 
with the procedure set forth in Article 5 of this Chapter. 

The principal amount of any issue of refunding bonds issued pursuant to 
G.S. 159-72 or G.S. 159-84, together with the principal amount of refunding 
bonds, if any, issued pursuant to this section in conjunction with a series of 
bonds issued under G.S. 159-72 or G.S. 159-84, shall not exceed the sum of the 
following: (i) the principal amount of the obligations being refinanced, (ii) 
applicable redemption premiums thereon, (iii) unpaid interest on such obliga- 
tions to the date of delivery or exchange of the refunding bonds, (iv) in the 
event the proceeds from the sale of the refunding bonds are to be deposited in 
trust as provided by G.S. 159-72 or G.S. 159-84, interest to accrue on such 
obligations being refinanced from the date of delivery of the refunding bonds to 
the first or any subsequent available redemption date or dates selected, in its 
discretion, by the governing body of the unit of local government, or to the date 
or dates of maturity, whichever shall be determined by the governing body of 
the unit of local government to be most advantageous or necessary and (v) 
expenses, including bond discount, deemed by the governing body to be 
necessary for the issuance of the refunding bonds. (1977, c. 201, s. 2.) 


CASE NOTES 


Constitutionality. — Section 159-72 and 
this section allow municipalities to issue gen- 
eral obligation refunding bonds in an amount 
greater than the bonds to be refunded without 
a vote of the people, and do not violate N.C. 
Const., Art. V, § 4. City of Concord v. All Own- 
ers of Taxable Property, 330 N.C. 429, 410 
S.E.2d 482 (1991). 


Restriction of Debt Amount. — This sec- 
tion also restricts the amount of debt which 
may be incurred by the issuance of refunding 
bonds so that the proceeds from the refunding 
bonds may not exceed an amount. necessary to 
pay an existing indebtedness. City of Concord v. 
All Owners of Taxable Property, 330 N.C. 429, 
410 S.E.2d 482 (1991). 


§ 159-79. Variable rate demand bonds and notes. 


(a) Notwithstanding any provisions of this Chapter to the contrary, includ- 
ing particularly, but without limitation, the provisions of G.S. 159-65, G.S. 
159-123 to G.S. 159-127, inclusive, G.S. 159-1380, G.S. 159-138, G.S. 159-162, 
G.S. 159-164 and G.S. 159-172, a unit of local government, in fixing the details 
of general obligation bonds to be issued pursuant to this Article or general 
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obligation notes to be issued pursuant to Article 9 of this Chapter, may provide 
that such bonds or notes 

(1) May be made payable from time to time on demand or tender for 
purchase by the owner provided a Credit Facility supports such bonds 
or notes, unless the Commission specifically determines that a Credit 
Facility is not required upon a finding and determination by the 
Commission that the proposed bonds or notes will satisfy the condi- 
tions set forth in G.S. 159-52; 

(2) May be additionally supported by a Credit Facility; 

(3) May be made subject to redemption prior to maturity, with or without 
premium, on such notice, at such time or times, at such price or prices 
and with such other redemption provisions as may be stated in the 
resolution fixing the details of such bonds or notes or with such 
variations as may be permitted in connection with a Par Formula 
provided in such resolution; 

(4) May bear interest at a rate or rates that may vary as permitted 
pursuant to a Par Formula and for such period or periods of time, all 
as may be provided in such resolution; and 

(5) May be made the subject of a remarketing agreement whereby an 
attempt is made to remarket the bonds to new purchases prior to their 
presentment for payment to the provider of the Credit Facility or to 
the issuing unit. 

(b) No Credit Facility, repayment agreement, Par Formula or remarketing 
agreement shall become effective without the approval of the Commission. 

(c) As used in this section, the following terms shall have the following 
meanings: 

(1) “Credit Facility” means an agreement entered into by an issuing unit 
with a bank, savings and loan association or other banking institu- 
tion, an insurance company, reinsurance company, surety company or 
other insurance institution, a corporation, investment banking firm or 
other investment institution, or any financial institution providing for 
prompt payment of all or any part of the principal (whether at 
maturity, presentment or tender for purchase, redemption or acceler- 
ation), redemption premium, if any, and interest on any bonds or notes 
payable on demand or tender by the owner issued in accordance with 
this section, in consideration of the issuing unit agreeing to repay the 
provider of such Credit Facility in accordance with the terms and 
provisions of a repayment agreement. A bank may include a foreign 
bank or branch or agency thereof the obligations of which bear the 
highest rating of at least one nationally-recognized rating service and 
do not bear a rating below the highest rating of any nationally- 
recognized rating service which rates such particular obligations. 

(2) “Par Formula” shall mean any provision or formula adopted by the 
issuing unit to provide for the adjustment, from time to time, of the 
interest rate or rates borne by any such bonds or notes so that the 
purchase price of such bonds or notes in the open market would be as 
close to par as possible. 

(d) If the aggregate principal amount repayable by the issuing unit under a 
repayment agreement is in excess of the aggregate principal amount of bonds 
or notes secured by the related Credit Facility, whether as a result of the 
inclusion in the Credit Facility of a provision for the payment of interest for a 
limited period of time or the payment of a redemption premium or for any other 
reason, then the amount of unissued bonds or notes during the term of such 
repayment agreement shall not be less than the amount of such excess, unless 
the payment of such excess is otherwise provided for by agreement of the 
issuing unit subject to the approval of the Commission. In determining 
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whether or not to grant such approval, the Commission shall consider, in 
addition to such other factors it may deem relevant, the ability of the issuing 
unit to pay such excess from other sources without incurring additional 
indebtedness secured by a pledge of the faith and credit of the issuing unit or 
levying additional taxes and the adequacy of such other sources to accomplish 
such purpose. 

(e) Any bonds or notes issued pursuant to this section may be sold by the 
Commission at public or private sale according to such procedures as the 
Commission may prescribe and at such prices as the Commission determines 
to be in the best interest of the issuing unit, subject to the approval of the 
governing board of the issuing unit or one or more persons designated by 
resolution of the governing board of the issuing unit to approve such prices. 


(1987, c. 585, s. 1.) 


Editor’s Note. — Session Laws 1987, c. 585, 
ss. 7 and 8 provided: “The foregoing sections of 
this act shall be deemed to provide an addi- 
tional and alternative method for the doing of 
the things authorized thereby and shall be 
regarded as supplemental and additional to 
powers conferred by other laws, and shall not 
be regarded as in derogation of any powers now 
existing. 

“Nothing in this act shall be construed to 
impair the obligation of any bond, note or 
coupon issued under The Local Government 
Finance Act and outstanding on the effective 
date of this act.” 


An amendment to subsection (a) of this sec- 
tion by Session Laws 1993, c. 497, s. 5, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The amendment to subsection (a) 
of this section, therefore, never took effect. 


ARTICLE 5. 


Revenue Bonds. 


§ 159-80. Short title; repeal of local acts. 


(a) This Article may be cited as “The State and Local Government Revenue 
Bond Act.” 

(b) It is the intent of the General Assembly by enactment of this Article to 
prescribe a uniform system of limitations upon and procedures for the exercise 
by all municipalities in North Carolina of the power to finance revenue bond 
projects through the issuance of revenue bonds and notes. To this end, all 
provisions of special, local, or private acts in effect as of July 1, 1978, 
authorizing the issuance of bonds or notes secured solely by the revenues of the 
projects for which the bonds or notes are issued or prescribing procedures 
therefor are repealed. No special, local or private act enacted or taking effect 
after July 1, 1973, may be construed to modify, amend, or repeal any portion of 
this Article unless it expressly so provides by specific reference to the 
appropriate section of this Article. It is further the intent of the General 
Assembly by enactment of this Article to provide an alternative and supple- 
mental procedure for the exercise by the State of North Carolina of the power 
to finance revenue bond projects through the issuance of revenue bonds and 
notes. (1971, c. 780, s. 1; 1973, c. 494, s. 14; 1983, c. 554, ss. 1, 1.1.) 


Cross References. — As to issuance of cap- 
ital appreciation bonds pursuant to The State 
and Local Government Revenue Bond Act, see 
§ 159-100. 


Editor’s Note. — Session Laws 1983, c. 554, 
which amended this section, in ss. 21 through 
25 provided as follows: 

“Sec. 21. The foregoing sections of this act 
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shall be deemed to provide an additional and 
alternative method for the doing of the things 
authorized thereby and shall be regarded as 
supplemental and additional to powers con- 
ferred by other laws, and shall not be regarded 
as in derogation of any powers not existing; 
provided, however, that the issuance of bonds 
and notes under the provisions of this act need 
not comply with the requirements of any other 
law applicable to the issuance of bonds or notes. 

“Sec. 22. This act, being necessary for the 
health and welfare of the people of the State 
shall be liberally construed to effect the pur- 
poses thereof. 

“Sec. 23. Insofar as the provisions of this act 
are inconsistent with the provisions of any 
general or special laws, or parts thereof, the 
provisions of this act shall be controlling. 

“Sec. 24. Nothing in this act shall be con- 
strued to impair the obligation of any bond, 
note or coupon outstanding on the effective date 
of this act. 

“Sec. 25. If any provision of this act or the 
application thereof to any person or circum- 
stances is held invalid, such invalidity shall not 
affect other provisions or applications of this 
act which can be given effect without the in- 
valid provision or application, and to this end 
the provisions of this act are declared to be 
severable.” 

Session Laws 1987 (Reg. Sess., 1988), c. 882, 
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s. 6 and Session Laws 1989, c. 90 provided that 
all actions and proceedings heretofore taken by 
units of local government relating to the autho- 
rization of general obligation refunding bonds, 
secured by a pledge of the taxing power and 
issued pursuant to the Local Government Bond 
Act, and revenue refunding bonds, secured by a 
pledge of revenues and issued pursuant to The 
State and Local Government Revenue Bond 
Act, and the sale and delivery of all such bonds 
pursuant to Article 7, as amended, of Chapter 
159 of the General Statutes of North Carolina, 
in order to provide funds to purchase, at a 
discount, bonds of such units owned by the 
Farmers Home Administration, including with- 
out limitation, the introduction and adoption of 
bond orders, the holding of public hearings with 
respect to such bond orders, the passage of 
resolutions providing for the issuance and the 
sale, both public and private, of such refunding 
bonds, and the delivery of any such refunding 
bonds were in all respects approved, ratified, 
validated, and confirmed. 

Legal Periodicals. — For comment on the 
Revenue Bond Act of 1938, see 17 N.C.L. Rev. 
370 (1939). 

For comment on the public purpose doctrine, 
see 3 Wake Forest Intra. L. Rev. 37 (1967). 

For symposium on municipal finance, see 
1976 Duke L.J. 1051. 


CASE NOTES 


Purpose of the Revenue Bond Act of 
1938 was to permit municipalities to en- 
gage in nongovernmental activities of a 
public nature by pledging the revenue derived 
from such undertakings to the payment of 
bonds issued in connection therewith. Thus the 
act avoided pledging the credit of the munici- 


§ 159-81. Definitions. 


pality to the payment of a debt, for by such 
arrangements no debt was incurred within the 
meaning of the Constitution. Britt v. City of 
Wilmington, 236 N.C. 446, 73 S.E.2d 289 
(1952); Keeter v. Town of Lake Lure, 264 N.C. 
252, 141 S.E.2d 634 (1965). 


The words and phrases defined in this section shall have the meanings 


indicated when used in this Article: 


) “Municipality” means a county, city, town, incorporated village, sani- 
tary district, metropolitan sewerage district, metropolitan water 
district, county water and sewer district, water and sewer authority, 
hospital authority, hospital district, parking authority, special airport 
district, regional public transportation authority, regional transpor- 
tation authority, regional natural gas district, regional sports author- 
ity, airport authority, joint agency created pursuant to Part 1 of Article 
20 of Chapter 160A of the General Statutes, and joint agency 
authorized by agreement between two cities to operate an airport 
pursuant to G.S. 63-56, but not any other forms of local government. 

(2) “Revenue bond” means a bond issued by the State of North Carolina or 
a municipality pursuant to this Article. 

(3) “Revenue bond project” means any undertaking for the acquisition, 
construction, reconstruction, improvement, enlargement, betterment, 
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or extension of any one or combination of the revenue-producing 

utility or public service enterprise facilities or systems listed in this 

subdivision, to be financed through the issuance of revenue bonds, 
thereby providing funds to pay the costs of the undertaking or to 
reimburse funds loaned or advanced by or on the behalf of either the 

State or a municipality to pay the costs of the undertaking. 

A revenue bond project shall be (i) owned or leased as lessee by the 
issuing unit or (ii) owned by one or more of the municipalities 
participating in an undertaking established pursuant to Part 1 of 
Article 20 of Chapter 160A of the General Statutes. If the revenue 
bond project is owned by one or more municipalities as provided in (11) 
of this subdivision, any one or more of the participating municipalities 
may each be an issuing unit consistent with their agreement to 
establish a joint undertaking. In addition, any joint agency estab- 
lished by participating municipalities pursuant to Part 1 of Article 20 
of Chapter 160A of the General Statutes may be an issuing unit 
without owning the revenue bond project or leasing it as lessee. 

The cost of an undertaking may include all property, both real and 
personal and improved and unimproved, plants, works, appurte- 
nances, machinery, equipment, easements, water rights, air rights, 
franchises, and licenses used or useful in connection with the under- 
taking; the cost of demolishing or moving structures from land 
acquired and the cost of acquiring any lands to which the structures 
are to be moved; financing charges; the cost of plans, specifications, 
surveys, and estimates of cost and revenues; administrative and legal 
expenses; and any other expense necessary or incident to the project. 

The following facilities or systems may be revenue bond projects 
under this subdivision: 

a. Water systems or facilities, including all plants, works, instrumen- 
talities and properties used or useful in obtaining, conserving, 
treating, and distributing water for domestic or industrial use, 
irrigation, sanitation, fire protection, or any other public or 
private use. 3 

. Sewage disposal systems or facilities, including all plants, works, 
instrumentalities, and properties used or useful in the collection, 
treatment, purification, or disposal of sewage. 

c. Systems or facilities for the generation, production, transmission, 
or distribution of gas (natural, artificial, or mixed) or electric 
energy for lighting, heating, or power for public and private uses, 
where gas systems shall include the purchase and/or lease of 
natural gas fields and natural gas reserves and the purchase of 
natural gas supplies, and where any parts of such gas systems 
may be located either within the State or without. 

d. Systems, facilities and equipment for the collection, treatment, or 

disposal of solid waste. 

Public transportation systems, facilities, or equipment, including 
but not limited to bus, truck, ferry, and railroad terminals, 
depots, trackages, vehicles, and ferries, and mass transit sys- 
tems. 

Public parking lots, areas, garages, and other vehicular parking 
structures and facilities. 

. Aeronautical facilities, including but not limited to airports, ter- 

minals, and hangars. | 

. Marine facilities, including but not limited to marinas, basins, 
docks, dry docks, piers, marine railways, wharves, harbors, 
warehouses, and terminals. 


oa 
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1. Hospitals and other health-related facilities. 

j. Public auditoriums, gymnasiums, stadiums, and convention cen- 
ters. 

k. Recreational facilities. 

be mepealac by Session Laws 2001-474, s. 36, effective November 29, 

m. Economic development projects, including the acquisition and 
development of industrial parks, the acquisition and resale of 
land suitable for industrial or commercial purposes, and the 
construction and lease or sale of shell buildings in order to 
provide employment opportunities for citizens of the municipal- 
ity. 

n. Facilities for the use of any agency or agencies of the government 
of the United States of America. 

o. Structural and natural stormwater and drainage systems of all 
types 


(4) “Revenues” include all moneys received by the State or a municipality 


from, in connection with, or as a result of its ownership or operation 
of a revenue bond project or a utility or public service enterprise 
facility or system of which a revenue bond project is a part, including 
(to the extent deemed advisable by the State or a municipality) 
moneys received from the United States of America, the State of 
North Carolina, or any agency of either, pursuant to an agreement 
with the State or a municipality, as the case may be, pertaining to the 
project. (Ex. Sess. 1938, c. 2, s. 2; 1939, c. 295; 1941, c. 207, s. 2; 1951, 
Pitta. eis Pao. C, JUL. 88. 4, 0: C. Jaz. 8. 13 L900, C991; 1o0d, CoLing, 
s)1;1971>c. 780, si 1; 1973; c. 494, s: 15; 1975,.c. 821:'s. 2; 1977, c; 466; 
s. 3; 1979, c. 727, s. 4; c. 791; 1983, c. 554, ss. 2-2.2; 1985, c. 639, s. 3; 
1987 (Reg. Sess., 1988), c. 976, s. 1; 1989, c. 168, ss. 37, 38; c. 643, s. 
4: c. 740, s. 2; c. 780, s. 2; 1991, c. 508, s. 1; 1995 (Reg. Sess., 1996), c. 
644, s. 3; 1997-393, s. 3; 1997-426, s. 6; 2001-414, s. 48; 2001-474, ss. 


36, 37.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, ss. 2 to 
2.2 of which amended this section, see the 
Editor’s Note under § 159-80. 

Session Laws 1987, c. 577, s. 1 amended 
Session Laws 1985, c. 639, s. 4, as amended by 
Session Laws 1985 (Reg. Sess., 1986), cc. 846, 
848, 849, 858, 874, 911, 916 and 921 and 
Session Laws 1987, c. 203, which formerly 
made subdivision (3)m of this section only ap- 
plicable to certain counties, municipalities and 
towns, to read: “This act shall become effective 
January 1, 1986.” 

Session Laws 1987, c. 577, s. 1.2 added a new 
s. 3.1 to Session Laws 1985, c. 639, providing 
that s. 3 of that act, which added subdivision 
(3)m to this section, did not apply to Buncombe 
County or any municipality located within that 
county; however, Session Laws 1989, c. 374, s. 
2, provided that Session Laws 1985, c. 639, s. 
3.1, as added by Session Laws 1987, c. 577, s. 
1.2, was repealed. Therefore subdivision 3(m) of 
this section now has statewide application; 
there is no longer an exception for Buncombe 
County and the municipalities therein. 

Session Laws 1991, c. 508, s. 1, which added 


“to be financed through the issuance of revenue 
bonds, thereby providing funds to pay the costs 
of the undertaking or to reimburse funds 
loaned or advanced by the State or a munici- 
pality to pay the costs of the undertaking:” to 
subdivision (3), became effective July 2, 1991, 
and is applicable to loans and advances made 
by a municipality on or after January 1, 1982. 

Session Laws 1997-426, s. 10(a), (b), and (c), 
provide that, insofar as the provisions of that 
act are not consistent with the provisions of any 
other law, public or private, the provisions of 
that act shall be controlling; that references in 
that act to specific sections or Chapters of the 
General Statutes are intended to be references 
to such sections or Chapters as they may be 
amended from time to time by the General 
Assembly; and that that act, being necessary 
for the health and welfare of the people of the 
State, shall be liberally construed to effect the 
purposes thereof. 

Session Laws 2001-414, s. 49, provides: “Sec- 
tion 47 of this act [which repealed G.S. 143B- 
221] does not derogate any existing powers.” 
Section 48 of Session Laws 2001-414, which 
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amended this section, may have been intended 
rather than section 47. 

Effect of Amendments. — Session Laws 
2001-414, s. 48, effective September 14, 2001, 
in the first paragraph of subdivision (3), substi- 
tuted “revenue-producing utility or public ser- 
vice enterprise facilities or systems listed in 
this subdivision” for “following revenue-produc- 
ing utility or public service enterprise facilities 
or systems owned or leased as lessee by the 
issuing unit,” inserted “or on the behalf of 
either,” and deleted a colon at the end of that 
paragraph; inserted the second, third and 
fourth paragraphs of subdivision (3); and de- 
leted a former final paragraph, which was sim- 
ilar to the present third paragraph. 

Session Laws 2001-474, ss. 36 and 37, effec- 
tive November 29, 2001, substituted “the” for 
“such” following “lands to which” in the third 
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paragraph of subdivision (3); deleted subdivi- 
sion (3)l., which read: “In addition to the fore- 
going, in the case of the State of North Caro- 
lina, low-level radioactive waste facilities 
developed pursuant to Chapter 104G of the 
General Statutes, hazardous waste facilities 
developed pursuant to Chapter 130B of the 
General Statutes, and any other project autho- 
rized by the General Assembly”; and deleted 
the last sentence of subdivision (4), which read: 
““Revenues’ also include all moneys received by, 
or on behalf of, the North Carolina Low-Level 
Radioactive Waste Management Authority in 
connection with its financing of a low-level 
radioactive waste facility and all money re- 
ceived by, or on behalf of, the North Carolina 
Hazardous Waste Management Commission in 
connection with its financing of a hazardous 
waste facility.” 


CASE NOTES 


A revenue-producing enterprise is man- 
ifestly one which produces revenue, not 
necessarily one which produces profit or net 


§ 159-82. Purpose. 


revenue. George v. City of Asheville, 80 F.2d 50, 
103 A.L.R. 568 (4th Cir. 1935), decided under 
former § 160-397. 


The purpose of this Article is to establish a standard, uniform procedure for 
the financing by a municipality of revenue bond projects through the issuance 
of revenue bonds. Its provisions are intended to vest authority in and enable 
municipalities to secure and pay revenue bonds and the interest thereon solely 
out of revenues without pledging the faith and credit of the municipality. (1971, 
c. 780, 8. 1; 1973, ¢, 494, s. 16.) 


§ 159-83. Powers. 


(a) In addition to the powers they may now or hereafter have, the State and 
each municipality shall have the following powers, subject to the provisions of 
tae MAES and of any revenue bond order or trust agreement securing revenue 

onds: 

(1) To acquire by gift, purchase, or exercise of the power of eminent 
domain or to construct, reconstruct, improve, maintain, better, ex- 
tend, and operate, one or more revenue bond projects or any portion 
thereof without regard to location within or without its boundaries, 
upon determination (i) in the case of the State, by the Council of State 
and (ii) in the case of a municipality, by resolution of the governing 
board that a location wholly or partially outside its boundaries is 
necessary and in the public interest. 

(2) To sell, exchange, transfer, assign or otherwise dispose of any revenue 
bond project or portion thereof or interest therein determined (i) in the 
case of the State, by the Council of State and (ii) in the case of a 
municipality, by resolution of the governing board not to be required 
for any public purpose. 

(3) To sell, furnish, and distribute the services, facilities, or commodities 
of revenue bond projects. 

(4) To enter into contracts with any person, firm, or corporation, public or 
private, on such terms (i) in the case of the State, as the Council of 
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State and (ii) in the case of a municipality, as the governing board may 
determine, with respect to the acquisition, construction, reconstruc- 
tion, extension, betterment, improvement, maintenance, or operation 
of revenue bond projects, or the sale, furnishing, or distribution of the 
services, facilities or commodities thereof. 

(5) To borrow money for the purpose of acquiring, constructing, recon- 
structing, extending, bettering, improving, or otherwise paying the 
cost of revenue bond projects, and to issue its revenue bonds or bond 
anticipation notes therefor, in the name of the State or a municipality, 
as the case may be, but no encumbrance, mortgage, or other pledge or 
real property of the State or a municipality may be created in any 
manner. 

(6) To establish, maintain, revise, charge, and collect such rates, fees, 
rentals, tolls, or other charges, free of any control or regulation by the 
North Carolina Utilities Commission or any other regulatory body 
except as provided in G.S. 159-95 for the use, services, facilities, and 
commodities of or furnished by any revenue bond project, and to 
provide methods of collection of and penalties for nonpayment of such 
rates, fees, rentals, tolls, or other charges. The rates, fees, rentals, 
tolls and charges so fixed and charged shall be such as will produce 
revenues at least sufficient with any other available funds to meet the 
expense and maintenance and operation of and renewals and replace- 
ments to the revenue bond project, including reserves therefor, to pay 
when due the principal, interest, and redemption premiums (if any) 
on all revenue bonds or bond anticipation notes secured thereby, and 
to fulfill the terms of any agreements made by the State or the issuing 
municipality with the holders of revenue bonds issued to finance all or 
any portion of the cost of the project. 

(7) To pledge all or part of any proceeds derived from the use of on-street 
parking meters to the payment of the cost of operating, maintaining, 
and improving parking facilities whether on-street or off-street, and 
the principal of and the interest on revenue bonds or bond anticipa- 
tion notes issued for on-street or off-street parking facilities. 

(8) To pledge to the payment of its revenue bonds or bond anticipation 
notes and interest thereon revenues from one or more revenue bond 
projects and any leases or agreements to secure such payment, 
including revenues from improvements, betterments, or extensions to 
such projects thereafter constructed or acquired as well as the 
revenues from existing systems, plants, works, instrumentalities, and 
properties of the projects to be improved, bettered, or extended. 

(8a) In the case of any county, city, town, or incorporated village, to make 
loans or advances to a municipality to provide funds to the munici- 
pality to pay any costs of any revenue bond project. Funds received by 
a municipality in reimbursement of a loan or advance shall be 
distributed and restricted as provided in G.S. 159-27.1. 

(9) To appropriate, apply, or expend for the following purposes the 
proceeds of its revenue bonds, notes issued in anticipation thereof, 
and revenues pledged under any resolution or order authorizing or 
securing the bonds: (i) to pay interest on the bonds or notes and the 
principal or redemption price thereof when due; (ii) to meet reserves 
and other requirements set forth in the bond order or trust agree- 
ment; (iii) to pay the costs of the revenue bond projects authorized in 
the bond order, reimburse funds loaned or advanced for the costs of 
these revenue bond projects in accordance with the bond order, and 
provide working capital for initial maintenance and operation until 
funds are available from revenues; (iv) to pay and discharge revenue 
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bonds and notes issued in anticipation thereof; (v) to pay and 
discharge general obligation bonds issued under Article 4 of this 
Chapter or under any act of the General Assembly, when the revenues 
of the project financed in whole or in part by the general obligation 
bonds will be pledged to the payment of the revenue bonds or notes. 

(10) To make and enforce rules and regulations governing the use, 
maintenance, and operation of revenue bond projects. 

(11) To accept gifts or grants of real or personal property, money, material, 
labor, or supplies for the acquisition, construction, reconstruction, 
extension, improvement, betterment, maintenance, or operation of 
any revenue bond project and to make and perform such agreements 
or contracts as may be necessary or convenient in connection with the 
procuring or acceptance of such gifts or grants. 

(12) To accept loans, grants, or contributions from, and to enter into 
contracts and cooperate with the United States of America, the State 
of North Carolina, or any agency thereof, with respect to any revenue 
bond project. 

(13) To enter on any lands, waters, and premises for the purpose of 
making surveys, borings, soundings, examinations, and other prelim- 
inary studies for constructing and operating any revenue bond 
project. 

(14) To retain and employ consultants and other persons on a contract 
basis for rendering professional, financial, or technical assistance and 
advice and to select and retain subject to approval of the Local 
Government Commission the financial consultants, underwriters and 
bond attorneys to be associated with the issuance of any bonds and to 
pay for services rendered by underwriters, financial consultants or 
bond attorneys out of the proceeds of any such issue with regard to 
which the services were performed. 

(15) Subject to any provisions of law requiring voter approval for the sale 
or lease of utility or enterprise systems, to lease to or from any person, 
firm, cr corporation, public or private, all or part of any revenue bond 
project, upon such terms and conditions as and for such term of years, 
not in excess of 40 years, (i) in the case of the State, as the Council of 
State and (ii) in the case of a municipality, as the governing board may 
deem advisable to carry out the provisions of this Article, and to 
provide in such lease for the extension or renewal thereof and, if 
deemed advisable, for an option to purchase or otherwise lawfully 
acquire the project upon terms and conditions therein specified. 

(16) To execute such instruments and agreements and to do all things 
necessary or therein in the exercise of the powers herein granted, or 
in the performance of the covenants or duties of the State or a 
municipality, as the case may be, or to secure the payment of its 
revenue bonds. 

(b) Any contract, agreement, lease, deed, covenant, or other instrument or 
document evidencing an agreement or covenant between bondholders or any 
public agency and the State or a municipality issuing revenue bonds with 
respect to any of the powers conferred in this section shall be approved by the 
commission. 

(c) In addition to the powers they may now or hereafter have, the State and 
each municipality shall have the following powers, notwithstanding any 
provisions of this Article to the contrary, in connection with the development of 
new and existing seaports and airports: 

(1) To acquire, construct, own, own jointly with public and private parties, 
lease as lessee, mortgage, sell, lease as lessor, or otherwise dispose of 
rene and facilities and improvements, including undivided interests 
therein; 
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(2) To finance and refinance for public and private parties seaport and 
airport facilities and improvements that relate to, develop, or further 
waterborne or airborne commerce and cargo and passenger traffic, 
including commercial, industrial, manufacturing, processing, mining, 
transportation, distribution, storage, marine, aviation, and environ- 
mental facilities and improvements; 

(3) To secure any such financing or refinancing by all or any portion of its 
revenues, income or assets or other available moneys associated with 
any of its seaport or airport facilities and with the facilities and 
improvements to be financed or refinanced, and by foreclosable liens 
on all or any part of its properties associated with any of its seaport or 
airport facilities and with the facilities and improvements to be 
financed or refinanced, but in no event to create a debt secured by a 
pledge of its faith and credit. 

(d) In addition to the powers they may now or hereafter have, the State and 
each municipality shall have the following powers, notwithstanding any 
provisions of this Article or any other statute to the contrary, in connection 
with the development of facilities for the use of any agency or agencies of the 
government of the United States of America: 

(1) To acquire, construct, own jointly with public and private parties, lease 
as leasor or leasee, mortgage, sell, or otherwise dispose of lands, 
facilities and improvements, including undivided interests therein 
and to do so, regardless of the provisions of any other statute, on such 
terms (i) in the case of the State, as the Council of State and (ii) in the 
case of a municipality, as the governing board may deem advisable to 
carry out the provisions of this subsection; 

(2) To finance and refinance facilities and related improvements for the 
use of any agency of the government of the United States of America; 

(3) To secure any such financing or refinancing by all or any portion of the 
revenue, income or assets or other available monies associated with 
such facilities and improvements to be financed or refinanced, and by 
foreclosable liens on all or any part of the facilities and improvements 
to be financed or refinanced, but in no event to create a debt secured 
by a pledge of its faith and credit. 

(e) Repealed by Session Laws 2001-174, s. 39, effective November 29, 2001. 
(Ex. Sess:, 1938; c. 2, s. 3; 1951, c. 708, ss. 2, 3; 1953, c. 922, 's: 2; 1969, c. 1118, 
s. 2; 1971, c. 780, s. 1; 1973, c. 494, s. 17; 1983, c. 554, ss. 3-4; 1985, c. 723, s. 
2; 1985 (Reg. Sess., 1986), c. 795, s. 1; c. 933, s. 4; 1987 (Reg. Sess., 1988), c. 
976, s. 2; 1989, c. 168, ss. 39, 40; 1991, c. 508, s. 2; 2001-474, ss. 38, 39.) 


Cross References. — For constitutional 
amendment permitting the General Assembly 
to grant to the State and other public bodies in 
the State additional powers to develop new and 
existing seaports and airports, see N.C. Const., 
Art. V, § 13. 

Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, ss. 3 to 
4 of which amended this section, see the Edi- 
tor’s Note under § 159-80. 

Session Laws 1985 (Reg. Sess., 1986), c. 795, 
s. 1, as amended by Session Laws 1985 (Reg. 
Sess., 1986), c. 933, s. 4, added subsection (c), 
effective upon there becoming effective an 
amendment to the North Carolina Constitution 
authorizing the General Assembly to enact 
laws dealing with the subject matter of the act. 
Session Laws 1985 (1986 Reg. Session), c. 933, 


s. 1 proposed to add a new section to N.C. 
Const., Art. V, authorizing enactment of laws 
pertaining to seaport and airport facilities. The 
amendment proposed by c. 933 was ratified at 
the general election in November, 1986, and 
became effective November 25, 1986. 

Session Laws 1985 (Reg. Sess., 1986), c. 795, 
ss. 2 through 4, provide: 

“Sec. 2. This act shall be deemed to provide 
an additional and alternative method for the 
doing of the things authorized thereby and 
shall be regarded as supplemental and addi- 
tional to powers conferred by other laws, and 
shall not be regarded as in derogation of any 
powers now existing. 

“Sec. 3. Nothing in this act shall be construed 
to impair the obligation of any bond, note, or 
coupon issued under the State and Local Gov- 
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ernment Revenue Bond Act and outstanding on 
the effective date of this act. 

“Sec. 4. If any provision of this act or the 
application thereof to any person or circum- 
stance is held invalid, such invalidity shall not 
affect other provisions or applications of this 
act which can be given effect without the in- 
valid provision or application, and to this end 
the provisions of this act are declared to be 
severable.” 

Effect of Amendments. — Session Laws 
2001-474, ss. 38 and 39, effective November 29, 
2001, deleted the last sentence of subdivision 
(a)(5), which read: “Notwithstanding the fore- 
going, the North Carolina Low-Level Radioac- 
tive Waste Management Authority may create 
an encumbrance, mortgage, or other pledge of 
real property of the Authority in connection 
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with its financing of a low-level radioactive 
waste facility and the North Carolina Hazard- 
ous Waste Management Commission may cre- 
ate an encumbrance, mortgage, or other pledge 
of real property of the Commission in connec- 
tion with its financing of a hazardous waste 
facility.”; and repealed subsection (e), which 
read: “In the case of the State of North Caro- 
lina, any action to be taken by the Council of 
State pursuant to this section shall be taken (1) 
with respect to the issuance of revenue bonds 
by the North Carolina Low-Level Radioactive 
Waste Management Authority, by the govern- 
ing board of the Authority and (11) with respect 
to the issuance of revenue bonds by the North 
Carolina Hazardous Waste Management Com- 
mission, by the governing board of the Commis- 
sion, and not by the Council of State.” 


CASE NOTES 


Power of Municipalities to Purchase Hy- 
droelectric Systems by Sale of Revenue 
Bonds. — The General Assembly by general 
enactment of the Revenue Bond Act of 1938 
authorized municipalities to acquire by pur- 
chase revenue-producing properties of various 
kinds, including hydroelectric plants or sys- 
tems or works or properties, and to finance such 
purchases with funds derived from the sale of 


revenue bonds, payable solely out of the reve- 
nues from the undertaking. Keeter v. Town of 
Lake Lure, 264 N.C. 252, 141 S.E.2d. 634 
(1965), decided under former § 160-415. 

As to statute being integral part of local 
bond issue, see Keeter v. Town of Lake Lure, 
264 N.C. 252, 141 S.E.2d 634 (1965), decided 
under former § 160-415. 


§ 159-84. Authorization of revenue bonds. 


The State and each municipality is hereby authorized to issue its revenue 
bonds in such principal amount as may be necessary to provide sufficient 
moneys for the acquisition, construction, reconstruction, extension, better- 
ment, improvement, or payment of the cost of one or more revenue bond 
projects, including engineering, inspection, legal and financial fees and costs, 
working capital, interest on the bonds or notes issued in anticipation thereof 
during construction and, if deemed advisable by the State or a municipality, as 
the case may be, for a period not exceeding two years after the estimated date 
of completion of construction, establishment of debt service reserves, and all 
other expenditures of the State or the municipality, as the case may be, 
incidental and necessary or convenient thereto. 

Subject to agreements with the holders of its revenue bonds, the State or 
each municipality, as the case may be, may issue further revenue bonds and 
refund outstanding revenue bonds whether or not they have matured. Revenue 
bonds may be issued partly for the purpose of refunding outstanding revenue 
bonds and partly for any other purpose under this Article. Revenue bonds 
issued to refund outstanding revenue bonds shall be issued under this Article 
and not Article 4 of this Chapter or any other law. 

Refunding bonds may be issued at any time prior to the final maturity of the 
debt or obligation to be refunded. The proceeds from the sale of any refunding 
bonds shall be applied only as follows: either, (i) to the immediate payment and 
retirement of the obligations being refunded or (ii) if not required for the 
immediate payment of the obligations being refunded such proceeds shall be 
deposited in trust to provide for the payment and retirement of the obligations 
being refunded, and to pay any expenses incurred in connection with such 
refunding, but provision may be made for the pledging and disposition of any 
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amounts in excess of the amounts required for such purposes, including, 
without limitation, provision for the pledging of any such excess to the 
payment of the principal of and interest on any issue or series or [of] refunding 
bonds issued pursuant to G.S. 159-78. Money in any such trust fund may be 
invested in (i) direct obligations of the United States government, or (ii) 
obligations the principal of and interest on which are guaranteed by the United 
States government, or (iii) to the extent then permitted by law in obligations of 
any agency or instrumentality of the United States government, (iv) certifi- 
cates of deposit issued by a bank or trust company located in the State of North 
Carolina if such certificates shall be secured by a pledge of any of said 
obligations described in (i), (ii), or (iii) above having any aggregate market 
value, exclusive of accrued interest, equal at least to the principal amount of 
the certificates so secured. Nothing herein shall be construed as a limitation on 
the duration of any deposit in trust for the retirement of obligations being 
refunded but which shall not have matured and which shall not be presently 
redeemable or, if presently redeemable, shall not have been called for redemp- 
tion. 

The principal amount of refunding bonds issued pursuant to this section, 
together with the principal amount of refunding bonds, if any, issued under 
G.S. 159-78 in conjunction with refunding bonds issued pursuant to this 
section, shall not exceed the amount set forth in G.S. 159-78. (1953, c. 692; 
Pepe ilo, 8.4. 1971) 'c. 780, 8. le 1977, ¢..201, 5: 3, 1983, C.D 4es 0) 


Editor’s Note. — For provisions of ss. 21 which amended this section, see the Editor’s 
through 25 of Session Laws 1983, c. 554,s.5 of note under § 159-80. 


§ 159-85. Application to Commission for approval of reve- 
nue bond issue; preliminary conference; ac- 
ceptance of application. 


(a) Neither the State nor a municipality may issue revenue bonds under this 
Article unless the issue is approved by the Commission. The State Treasurer or 
the governing board of the issuing municipality or its duly authorized agent, as 
the case may be, shall file an application for Commission approval of the issue 
with the secretary of the Commission. If the issuing municipality is a regional 
public transportation authority, the application must be accompanied by a 
resolution of the special tax board of that authority approving of the applica- 
tion. The application shall state such facts and have attached to it such 
documents concerning the proposed revenue bonds and the financial condition 
of the State or the issuing municipality, as the case may be, and its utilities and 
enterprises as the secretary may require. The Commission may prescribe the 
form of the application. 

(b) Before he accepts the application, the secretary may require (i) in the 
case of the State, the State Treasurer or (ii) in the case of a municipality, the 
governing board or its representatives to attend a preliminary conference at 
which time the secretary and his deputies may informally discuss the proposed 
issue and the timing of the steps taken in issuing the bonds. 

(c) After an application in proper form and order has been filed, and after a 
preliminary conference if one is required, the secretary shall notify the State 
Treasurer or the municipality, as the case may be, in writing that the 
application has been filed and accepted for submission to the Commission. The 
secretary's statement shall be conclusive evidence that the State or the 
municipality, as the case may be, has complied with this section. 

(d) Repealed by Session Laws 2001-474, s. 39, effective November 29, 2001. 
(Ex. Sess. 1938, c. 2, s. 9; 1949, c. 1081; 1967, c. 555; 1969, c. 688, s. 2; 1971, c. 
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780, s. 1; 1973, c. 494, 5, 18; 1983, c. 554, s. 6; 1989, c. 168, s. 41; c. 740, s. 6; 


2001-474, s. 39.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 6 of 
which amended this section, see the Editor’s 
note under § 159-80. 

Effect of Amendments. — Session Laws 
2001-474, s. 39, effective November 29, 2001, 
deleted subsection (d), which read: “In the case 
of the State of North Carolina, any action to be 
taken by the Council of State pursuant to this 
section shall be taken (i) with respect to the 
issuance of revenue bonds by the North Caro- 


ment Authority, by the governing board of the 
Authority and (ii) with respect to the issuance 
of revenue bonds by the North Carolina Haz- 
ardous Waste Management Commission, by the 
governing board of the Commission, and not by 
the Council of State. Subsection (c) of this 
section shall not apply to the issuance of reve- 
nue bonds by North Carolina Low-Level Radio- 
active Waste Management Authority or by the 
North Carolina Hazardous Waste Management 
Commission.” 


lina Low-Level Radioactive Waste Manage- 


§ 159-86. Approval of application by Commission. 


(a) In determining whether a proposed revenue bond issue shall be ap- 
proved, the Commission may consider: 

(1) Whether the project to be financed from the proceeds of the revenue 
bond issue is necessary or expedient. 

(2) Whether the proposed project is feasible. 

(3) The State’s or the municipality’s, as the case may be, debt manage- 
ment procedures and policies. 

(4) Whether the State or the municipality, as the case may be, is in default 
in any of its debt service obligations. 

(5) Whether the probable net revenues of the project to be financed will be 
sufficient to service the proposed revenue bonds. 

(6) The ability of the Commission to market the proposed revenue bonds 

at reasonable rates of interest. 

The Commission may inquire into and give consideration to any other matters 

that it may believe to have a bearing on whether the issue should be approved. 
(b) The Commission shall approve the application if, upon the information 

and evidence it receives, it finds and determines: 

(1) That the proposed revenue bond issue is necessary or expedient. 

(2) That the amount proposed is adequate and not excessive for the 
proposed purpose of the issue. 

(3) That the proposed project is feasible. 

(4) That the State’s or the municipality’s, as the case may be, debt 
management procedures and policies are good, or that reasonable 
assurances have been given that its debt will henceforth be managed 
in strict compliance with law. 

(5) That the proposed revenue bonds can be marketed at reasonable 
interest cost to the State or the municipality, as the case may be. 
(190136. (80 .S2dseb983, G2 5D44S8ied.00) 


Editor’s Note. — For provisions of ss. 21 


and 8 of which amended this section, see the 
through 25 of Session Laws 1983, c. 554, ss. 7 


Editor’s note under § 159-80. 


§ 159-87. Order approving or denying the application. 


(a) After considering an application the Commission shall enter its order 
either approving or denying the application. An order approving an issue shall 
not be regarded as an approval of the legality of the bonds in any respect. 

(b) If the Commission enters an order denying the application, the proceed- 
ings under this Article shall be at an end. (1971, c. 780, s. 1.) 


1314 


§159-88 ART. 5. REVENUE BONDS $159-89 


§ 159-88. Adoption of revenue bond order. 


(a) At any time after the Commission approves an application for the 
issuance of revenue bonds, (i) in the case of the State, the Council of State and 
(ii) in the case of a municipality, the governing board of the municipality may 
adopt a revenue bond order pursuant to this Article. 

(b) Notwithstanding the provisions of any city charter, general law, or local 
act, a revenue bond order may be introduced at any regular or special meeting 
of the governing board of a municipality and adopted at such a meeting by a 
simple majority of those present and voting, a quorum being present, and need 
not be published or subjected to any procedural requirements governing the 
adoption of ordinances or resolutions by the governing board other than the 
procedures set out in this Article. Revenue bond orders are not subject to the 
provisions of any city charter or legal act concerning initiative or referendum. 

(c) Notwithstanding any other provision of this Article, no bond order 
authorizing the issuance of revenue bonds of the State shall be adopted by the 
Council of State until such time as the General Assembly shall have enacted 
legislation authorizing the undertaking of the revenue bond project to be 
financed and fixing the maximum aggregate principal amount of revenue 
bonds that shall be issued for such purpose, and such legislation shall have 
taken effect. 

(d) Repealed by Session Laws 2001-474, s. 39, effective November 29, 2001. 
tigi ts Cc. £00, 8. °1;°1973; ¢. 494, 's. 19: 19838, ¢: 554, s: 97 1989 c.°1683 5. 42: 


2001-474, s. 39.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 9 of 
which amended this section, see the Editor’s 
note under § 159-80. 

Session Laws 2000-81, ss. 1-8, effective July 
5, 2000, authorizes the issuance of state reve- 
nue bonds, not to exceed $40,000,000, to finance 
improvements to the water and sewer system 
for the Community of Butner and Camp Butner 
reservation. Specifically, the bonds are for pay- 
ing the costs of acquisition, construction, recon- 
struction, improvement, enlargement, better- 
ment, and extension of the water supply and 
distribution system and sewage collection and 
disposal system and certain costs of issuance of 
the bonds. The bonds are to be issued in com- 
pliance the State and Local Government Reve- 
nue Bond Act, pursuant to an order adopted by 
the Council of State under G.S. 159-88, and are 
to be sold by the Local Government Commis- 
sion pursuant to the provisions of Article 7 of 
Chapter 159. The bonds are tax exempt, except- 
ing estate, inheritance, or gift taxes, income 
taxes on the gain from transfer of securities, 
and franchise taxes. Section 7 of the act pro- 


§ 159-89. Special covenants. 


vides that the act is supplemental and addi- 
tional to powers conferred by other laws. It, 
being necessary for the health and welfare of 
the people of the State, is to be liberally con- 
strued. Section 7(d) contains a_ severability 
clause. 

Effect of Amendments. — Session Laws 
2001-474, s. 39, effective November 29, 2001, 
repealed subsection (d), which read: “ In the 
case of the State of North Carolina, any action 
to be taken by the Council of State pursuant to 
this section shall be taken (1) with respect to the 
issuance of revenue bonds by the North Caro- 
lina Low-Level Radioactive Waste Manage- 
ment Authority, by the governing board of the 
Authority and (ii) with respect to the issuance 
of revenue bonds by the North Carolina Haz- 
ardous Waste Management Commission, by the 
governing board of the Commission, and not by 
the Council of State. Subsection (c) of this 
section shall not apply to the issuance of reve- 
nue bonds by North Carolina Low-Level Radio- 
active Waste Management Authority or by the 
North Carolina Hazardous Waste Management 
Commission.” 


A revenue bond order or a trust agreement securing revenue bonds may 


contain covenants as to 


(1) The pledge of all or any part of revenues received or to be received from 
the undertaking to be financed by the bonds, or the utility or 
enterprise of which the undertaking is to become a part. 


1315 


§159-90 CH. 159. LOCAL GOVERNMENT FINANCE §159-90 


(2) Rates, fees, rentals, tolls or other charges to be established, main- 
tained, and collected, and the use and disposal of revenues, gifts, 
grants, and funds received or to be received. 

(3) The setting aside of debt service reserves and the regulation and 
disposition thereof. 

(4) The custody, collection, securing, investment, and payment of any 
moneys held for the payment of revenue bonds. 

(5) Limitations or restrictions on the purposes to which the proceeds of 
sale of revenue bonds then or thereafter to be issued may be applied. 

(6) Limitations or restrictions on the issuance of additional revenue bonds 
or notes; the terms upon which additional revenue bonds or notes may 
be issued and secured; or the refunding of outstanding or other 
revenue bonds. 

(7) The procedure, if any, by which the terms of any contract with 
bondholders may be amended or abrogated, the percentage of revenue 
bonds the bondholders of which must consent thereto, and the manner 
in which such consent may be given. 

(8) Events of default and the rights and liabilities arising thereupon, the 
terms and conditions upon which revenue bonds issued under this 
Article shall become or may be declared due before maturity, and the 
terms and conditions upon which such declaration and its conse- 
quences may be waived. 

(9) The preparation and maintenance of a budget with respect to the 
expenses of the State or a municipality, as the case may be, for the 
operation and maintenance of revenue bond projects. 

(10) The retention or employment of consulting engineers, independent 
auditors, and other technical consultants in connection with revenue 
bond projects. 

(11) Limitations on or the prohibition of free service by revenue bond 
projects to any person, firm, or corporation, public or private. 

(12) The acquisition and disposal of property for revenue bond projects. 

(13) Provisions for insurance and for accounting reports and the inspec- 
tion and audit thereof. 

(14) The continuing operation and maintenance of the revenue bond 
project or the utility or enterprise of which it is to become a part. (Ex. 
Sess. 1938, c. 2, s. 6; 1971, c. 780, s. 1; 1983, c. 554, s. 10.) 


Editor’s Note. — For provisions of ss. 21 which amended this section, see the Editor’s 
through 25 of Session Laws 1983, c.554,s.10o0f note under § 159-80. 


§ 159-90. Limitations on details of bonds; additional pro- 
visions. 


(a) In fixing the details of revenue bonds, the State or the issuing munici- 
pality, as the case may be, shall be subject to the following restrictions and 
directions: 

(1) The maturity dates may not exceed the maximum maturity periods 
prescribed by the Commission for general obligation bonds pursuant 
to G.S. 159-122. For bonds issued in reimbursement of a loan or 
advance, the maximum maturity period to be used in determining the 
maturity dates of the bonds shall be the maximum permissible period 
prescribed by the Commission for the original project for which the 
loan or advance was expended, calculated from the date the original 
project is completed. 

(2) Any bond may be made subject to redemption prior to maturity, 
including redemption on demand of the holder, with or without 
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premium, on such notice and at such time or times and with such 
redemption provisions as may be stated. When any such bond shall 
have been validly called for redemption and provision shall have been 
made for the payment of the principal thereof, any redemption 
premium, and the interest thereon accrued to the date of redemption, 
interest thereon shall cease. 

(3) The bonds may bear interest at such rate or rates, payable semiannu- 
ally or otherwise, may be in such denominations, and may be payable 
in such kind of money and in such place or places within or without 
the State of North Carolina, as the State Treasurer or the issuing 
municipality, as the case may be, may determine. 

(b) In addition to the foregoing provisions of this section, in fixing the details 
of revenue bonds the State or the issuing municipality, as the case may be, may 
provide that bonds 

(1) May be made payable from time to time on demand or tender for 
purchase by the owner provided a Credit Facility supports such 
bonds, unless the Commission specifically determines that a Credit 
Facility is not required upon a finding and determination by the 
Commission that the proposed bonds will satisfy the conditions set 
forth in G.S. 159-86(b); 

(2) May be additionally supported by a Credit Facility; 

(3) May be made subject to redemption prior to maturity, with or without 
premium, on such notice and at such time or times and with such 
redemption provisions as may be stated in the bond order or trust 
agreement or with such variations as may be permitted in connection 
with a Par Formula provided in such bond order or trust agreement; 

(4) May bear interest, notwithstanding the provisions of G.S. 159-125(a), 
at a rate or rates that may vary as permitted pursuant to a Par 
Formula and for such period or periods of time, all as may be provided 
in the bond order or trust agreement; and 

(5) May be made the subject of a remarketing agreement whereby an 
attempt is made to remarket the bonds to new purchasers prior to 
their presentment for payment to the provider of the Credit Facility or 
to the issuing municipality or the State. 

No Credit Facility, repayment agreement, Par Formula or remarketing 
agreement shall become effective without the approval of the Commission. 

As used in this subsection, the following terms shall have the following 
meanings: 

“Credit Facility” means an agreement entered into by an issuing municipal- 
ity or by the State Treasurer on behalf of the State with a bank, savings and 
loan association or other banking institution, an insurance company, 
reinsurance company, surety company or other insurance institution, a corpo- 
ration, investment banker or other investment institution, or any financial 
institution providing for prompt payment of all or any part of the principal 
(whether at maturity, presentment for purchase, redemption or acceleration), 
redemption premium, if any, and interest on any bonds payable on demand or 
tender by the owner issued in accordance with this section, in consideration of 
the issuing municipality or the State agreeing to repay the provider of such 
Credit Facility in accordance with the terms and provisions of such repayment 
agreement, provided, that any such repayment agreement shall provide that 
the obligation of the issuing municipality or the State thereunder shall have 
only such sources of payment as are permitted for the payment of bonds issued 
under this Article. 

“Par Formula” shall mean any provision or formula adopted by the issuing 
municipality or the State to provide for the adjustment, from time to time, of 
the interest rate or rates borne by any such bonds so that the purchase price 
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of such bonds in the open market would be as close to par as possible. (Ex. Sess. 
1938, c. 2, s. 5; 1949, c. 1081; 1967, c. 100, s. 1; c. 711, s. 2; 1969, c. 688, s. 1; 
1971, c. 780, s. 1; 1983, c. 554, s. 11; 1985, c. 265, s. 1; 1991, c. 508, s. 4.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 11 of 
which amended this section, see the Editor’s 
note under § 159-80. 

Session Laws 1985, c. 265, ss. 3 to 5 provide: 

“Sec. 3. The foregoing sections of this act 
shall be deemed to provide an additional and 
alternative method for the doing of the things 
authorized thereby and shall be regarded as 
supplemental and additional to powers con- 
ferred by other laws, and shall not be regarded 
as in derogation of any powers now existing. 


“Sec. 4. Nothing in this act shall be construed 
to impair the obligation of any bond, note or 
coupon outstanding on the effective date of this 
act. 

“Sec. 5. If any provision of this act or the 
application thereof to any person or circum- 
stances is held invalid, such invalidity shall not 
affect other provisions or applications of this 
act which can be given effect without the in- 
valid provision or application, and to this end 
the provisions of this act are declared to be 
severable.” 


§ 159-91. Lien of revenue bonds. 


(a) All revenue bonds issued under this Article shall be equally and ratably 
secured by a pledge, charge, and lien upon revenues provided for in the bond 
order, without priority by reason of number, or of dates of bonds, execution or 
delivery, in accordance with the provisions of this Article and of the bond order; 
except that the State or a municipality may provide in a revenue bond order 
that revenue bonds issued pursuant thereto shall to the extent and in the 
manner prescribed in the order or agreement be subordinated and junior in 
standing, with respect to the payment of principal and interest and the 
security thereof, to any other revenue bonds. 

(b) Any pledge made by the State or a municipality pursuant to this Article 
shall be valid and binding from the date of final passage of the bond order upon 
the issuance of any bonds or bond anticipation notes thereunder. The revenues, 
securities, and other moneys so pledged and then held or thereafter received by 
the State or a municipality, as the case may be, or any fiduciary shall 
immediately be subject to the len of the pledge without any physical delivery 
thereof or further act, and the lien of the pledge shall be valid and binding as 
against all parties having claims of any kind in tort, contract, or otherwise 
against the State or a municipality, as the case may be, without regard to 
whether such parties have notice thereof. The bond order by which a pledge is 
created need not be filed or recorded in any manner other than as provided in 
this Chapter. (1971, c. 780, s. 1; 1988, c. 554, s. 12.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 12 of 


which amended this section, see the Editor’s 
note under § 159-80. 


§ 159-92. Status of revenue bonds under Uniform Com- 
mercial Code. 


Whether or not the revenue bonds and interest coupons appertaining thereto 
are of such form and character as to be investment securities under Article 8 
of the Uniform Commercial Code as enacted in this State, all revenue bonds 
represented by instruments and interest coupons appertaining thereto issued 
under this Article are hereby made investment securities within the meaning 
of and for all the purposes of Article 8 of the Uniform Commercial Code as 
enacted in this State, subject only to the provisions of the bonds pertaining to 
registration. (1971, c. 780, s. 1; 1983, c. 322, s. 3.) 
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Editor’s Note. — The Uniform Commercial 

Code, referred to in this section, is found in 

Chapter 25 of the General Statutes. 


§ 159-93. Agreement of the State. 


The State of North Carolina does pledge to and agree with the holders of any 
revenue bonds or revenue bond anticipation notes heretofore or hereafter 
issued by the State or any municipality in this State that so long as any such 
bonds or notes are outstanding and unpaid the State will not limit or alter the 
rights vested in the State or the municipality at the time of issuance of the 
bonds or notes to establish, maintain, revise, charge, and collect such rates, 
fees, rentals, tolls, and other charges for the use, services, facilities, and 
commodities of or furnished by the revenue bond project in connection with 
which the bonds or notes, or bonds or notes refunded by the bonds or notes, 
were issued as shall produce revenues at least sufficient with other available 
funds to meet the expense of maintenance and operation of and renewal and 
replacements to such project, including reserves therefor, to pay when due the 
principal, interest, and redemption premiums (if any) of the bonds or notes, 
and to fulfill the terms of any agreements made with the bondholders or 
noteholders, nor will the State in any way impair the rights and remedies of 
the bondholders or noteholders until the bonds or notes and all costs and 
expenses in connection with any action or proceedings by or on behalf of the 
bondholders or noteholders, are fully paid, met, and discharged. (1971, c. 780, 
fee 4904. 8. 20° LOSS .¢..bb4, 5. 13.) 


which amended this section, see the Editor’s 
note under § 159-80. 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 13 of 


§ 159-94. Limited liability. 


(a) Revenue bonds shall be special obligations of the State or the munici- 
pality issuing them. The principal of and interest on revenue bonds shall not 
be payable from the general funds of the State or the municipality, as the case 
may be, nor shall they constitute a legal or equitable pledge, charge, lien, or 
encumbrance upon any of its property or upon any of its income, receipts, or 
revenues, except the funds which are pledged under the bond order authoriz- 
ing the bonds. Neither the credit nor the taxing power of the State or the 
municipality, as the case may be, are pledged for the payment of the principal 
or interest of revenue bonds, and no holder of revenue bonds has the right to 
compel the exercise of the taxing power by the State or the municipality, as the 
case may be, or the forfeiture of any of its property in connection with any 
default thereon. Every revenue bond shall recite in substance that the 
principal of and interest on the bond is payable solely from the revenues 
pledged to its payment and that the State or the municipality, as the case may 
be, is not obligated to pay the principal or interest except from such revenues. 

(b) Repealed by Session Laws 2001-474, s. 39, effective November 29, 2001. 
(Ex. Sess. 1938, c. 2, s. 7; 19538, c. 922, s. 3; 1971, c. 780, s. 1; 1983, c. 554, s. 14; 
1989, c. 168, s. 43; 2001-474, s. 39.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 14 of 
which amended this section, see the Editor’s 
note under § 159-80. 

Effect of Amendments. — Session Laws 
2001-474, s. 39, effective November 29, 2001, 
repealed subsection (b), which read: “The pro- 
visions of this section relating to a legal or 


equitable pledge, charge, lien, or encumbrance 
upon real property or the forfeiture thereof 
shall not apply to revenue bonds issued by the 
North Carolina Low-Level Radioactive Waste 
Management Authority or by the North Caro- 
lina Hazardous Waste Management Commis- 
sion.” 
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CASE NOTES 


Invocation of Taxing Power Not Pro- 
vided For. — Where defendant municipality, 
which owned and operated its own electric 
distributing system, proposed to issue bonds to 
obtain funds for the construction of a municipal 
hydroelectric generating plant to be operated 
separate and apart therefrom, and the resolu- 
tion of the city authorizing the issuance of the 
bonds provided that they should be payable 
solely out of the revenues of the system, and the 
bonds themselves were to contain a like provi- 
sion, such bonds were not a general indebted- 


ness of the municipality and its taxing power 
could not be invoked to provide for their pay- 
ment. Provision that the city, if it should volun- 
tarily elect to take energy from its generating 
system for its own uses, should pay the cost of 
furnishing the energy so taken, which in no 
event should exceed a fair and reasonable 
charge therefor, did not indirectly provide for 
invocation of the taxing power for the payment 
of the bonds. McGuinn v. City of High Point, 
217 N.C. 449, 8 S.E.2d 462, 128 A.L.R. 608 
(1940), decided under former § 160-419. 


§ 159-95. Approval of State agencies. 


The general design and plan of any revenue bond project undertaken for 
water systems or facilities or sewage disposal systems or facilities shall be 
subject to the approval of the Commission for Health Services or the State 
Environmental Management Commission to the same extent that such 
projects would be if they were not financed by revenue bonds, and the 
provisions of the revenue bond order shall be consistent with any requirements 
imposed on the project by the Commission for Health Services or the State 
Environmental Management Commission. No revenue bond project for the 
acquisition or construction of systems or facilities for the generation, produc- 
tion, or transmission of gas or electric power may be undertaken by the State 
or a municipality unless the State or municipality, as the case may be, shall 
first obtain a certificate of convenience and necessity from the North Carolina 
Utilities Commission. (Ex. Sess. 1938, c. 2, s. 9; 1949, c. 1081; 1967, c. 555; 
1969, \c:, 688-822; 1971, ¢.- 780s. 1; :1973;.05476; si7128cN494%5: 22 esl 267, 
s. 23; 1983,.¢:.554, s.15:) 


which amended this section, see the Editor’s 
note under § 159-80. 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 19838, c. 554, s. 15 of 


§ 159-96. Limitation on extraterritorial operation of en- 
terprises financed by revenue bonds. 


(a) Each utility or public service enterprise: listed in G.S. 159-81(3), if 
financed wholly or partially by revenue bonds issued under this Article, shall 
be owned or operated by the municipality for its own use and for the use of 
public and private consumers residing within its corporate limits or, in the case 
of a joint agency or undertaking established pursuant to Part 1 of Article 20 of 
Chapter 160A of the General Statutes, for the use of the municipalities that 
established the joint agency or undertaking and for the use of the public and 
private consumers residing within their corporate limits. A utility or public 
service enterprise financed wholly or partially by revenue bonds, when 
operated primarily for the municipality’s own use and for users within its 
corporate limits or, in the case of two or more municipalities participating in a 
joint agency or undertaking, when operated primarily for the use of the 
municipalities that established the joint agency or undertaking, may be 
operated incidentally for users outside the corporate limits of either the issuing 
unit or a participating municipality. Provided, however, that revenue bonds 
may be issued for the purpose of financing in whole or in part mass transit 
systems, aeronautical facilities, marine facilities and systems, systems or 
facilities for the generation, production, transmission, or distribution of gas 
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(natural, artificial, or mixed), facilities and equipment for the collection, 
treatment or disposal of solid waste, notwithstanding that such systems, 
facilities or equipment may be operated for users outside the corporate limits 
of a municipality that is an issuing unit where the municipality finds that the 
systems, facilities, or equipment so financed would benefit the municipality or, 
in the case of two or more municipalities participating in a joint agency or 
undertaking, where the municipalities that are the issuing units find that the 
systems, facilities, or equipment so financed would benefit the municipalities 
that established the joint agency or undertaking. 

Revenue bonds may not be issued for the purpose of financing in whole or in 
part systems or facilities for the transmission or distribution of gas (natural, 
artificial, or mixed) to users outside the corporate limits of a municipality to 
whom service is available or will be available within a reasonable time from a 
local distribution natural gas utility pursuant to a certificate of public 
convenience and necessity issued by the North Carolina Utilities Commission. 
A finding by the governing body of a municipality that is an issuing unit that 
the systems or facilities to be provided by the financing will not provide service 
to users to whom such service is available or will be available within a 
reasonable time from a local distribution natural gas utility shall be conclusive 
upon (i) the expiration of a 45 day period following the making of such finding, 
(ii) the mailing by the municipality of a copy of such notice within five days 
after the making of such finding to any local distribution company certificated 
to provide service to the area in which the facilities are to be located, and (111) 
the absence of a written objection to such finding being mailed by any such 
certificated local distribution company to the municipality by not later than 
five days prior to the end of such 45 day period, all such mailings to be properly 
given or made if sent by United States registered mail, return receipt 
SE postage prepaid. Time shall be computed pursuant to G.S. 1A-1, 

ule 6(a). 

(b) Arevenue bond project financed wholly or partially by revenue bonds of 
the State may be located either within or without the State and, when operated 
primarily for the State’s own use and for users within the State, may be 
operated incidentally for users outside the State. 

(c) Repealed by Session Laws 2001-474, s. 39, effective November 29, 2001. 

(d) Notwithstanding the provisions of subsections (a) and (b) of this section 
and G.S. 160A-312, municipalities may acquire sewage collection and disposal 
systems and water supply and distribution systems located within and without 
the corporate limits of such municipalities and finance such acquisition with 
revenue bonds. Further, municipalities may own, maintain and operate such 
acquired systems, enlarge and improve such acquired systems and finance the 
enlargement and improvement of such acquired systems with revenue bonds. 
This subsection applies only to acquisitions by municipalities financed by 
revenue bonds during the calendar year ending December 31, 1989. (1971, c. 
Peuer tT 1075, c. la20, 1983, c. 004, 8, 10: C. 195, Ss. 0, 1969, ¢. 168,.8.44.'c° 263; 
1991, c. 511, s. 1; 2001-414, s. 50; 2001-474, s. 39.) 


Editor’s Note. — For provisions of ss. 21 
through 25 of Session Laws 1983, c. 554, s. 16 of 
which amended this section, see the Editor’s 
note under § 159-80. 

Session Laws 1983, c. 795, which rewrote the 
last sentence in the first paragraph, provides in 
s. 7: “Sections 5 and 6 of this act shall be 
deemed to provide an additional and alterna- 
tive method for the doing of the things autho- 
rized thereby and shall be regarded as supple- 
mental and additional to powers conferred by 
other laws, and shall not be regarded as in 


derogation of any powers now existing.” 

Session Laws 1991, c. 511, s. 2 provides that 
c. 511, which rewrote subsection (a), provides 
an additional and alternative method for ac- 
complishing the things authorized thereby, is 
supplemental and additional to powers con- 
ferred by other laws, and is not in derogation of 
any powers now existing. 

Effect of Amendments. — Session Laws 
2001-414, s. 50, effective September 14, 2001, 
rewrote the first paragraph of subsection (a), 
and in the second paragraph of that subsection, 
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inserted “Revenue” at the beginning of the first 
sentence, and inserted “is an issuing unit that” 
in the second sentence. . 
Session Laws 2001-474, s. 39, effective No- 
vember 29, 2001, repealed subsection (c), which 
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section shall not apply to the financing of any 
revenue bond project by the North Carolina 
Low-Level Radioactive Waste Management Au- 
thority or by the North Carolina Hazardous 
Waste Management Commission.” 


read: “The provisions of subsection (b) of this 


§ 159-97. Taxes for supplementing revenue bond projects. 


(a) For the purpose of supplementing the revenues of a revenue bond 
project, as defined in this section, any county or city may covenant with, or may 
enter into an agreement with a municipality for the benefit of the holders of 
revenue bonds of the issuing municipality issued pursuant to this Article, 
whereby such county or city agrees to: 

(1) Levy for the life of all revenue bonds issued in connection with the 
revenue bond project an annual property tax not in excess of the rate 
set forth in the question submitted to voters as hereinafter provided, 
such levy to be based upon the operating supplement requirement, as 
defined in this section, or 

(2) Levy for the life of the revenue bonds in respect of which such tax is 
being levied an annual property tax not in excess of the rate required 
to pay the principal of and the interest on the aggregate principal 
amount of revenue bonds set forth in the question submitted to the 
voters as hereinafter provided, such levy to be based upon the debt 
service reserve supplement requirement, as defined in this section. 

When any such covenant has been made or any such agreement has been 
entered into, the issuing municipality shall determine, and, in those instances 
in which the issuing municipality is not also the taxing county or city, the 
issuing municipality shall certify to the governing board of the taxing county 
or city, by not later than June 1 of each fiscal year the amount required, 
determined as hereinafter provided, to be raised by taxation by such county or 
city in the next fiscal year. The county or city is obligated to levy such tax only 
to the extent that an operating supplement requirement or a debt service 
reserve supplement requirement shall occur during the fiscal year preceding 
the fiscal year in which the tax is to be levied. In no event shall the county or 
city be required to levy a tax in excess of the rate required to be levied in 
accordance with the approval of the voters as provided in subsection (c). When 
any such tax is to be levied, the county or city shall include in its budget 
ordinance an appropriation to the issuing municipality or the appropriate 
fund, as the case may be, equal to the estimated yield of the tax levy, and shall 
pay such appropriation to the issuing municipality or transfer moneys to the 
appropriate fund in equal monthly installments unless another mutually 
satisfactory schedule of payments is agreed upon. 

(b) Acovenant made, or the pledge of an agreement entered into, by a county 
or city pursuant to this section shall be effected by the provisions of the 
revenue bond order or the trust agreement securing revenue bonds of the 
issuing municipality and where the issuing municipality is not also the taxing 
county or city a resolution of the county or city approving the appropriate 
provisions of the bond order or trust agreement relating to the pledge of the 
tax. If the taxing county or city is not the issuing municipality, it shall file an 
application for approval of the resolution with the secretary of the Commission 
in the manner provided in G.S. 159-149, and the Commission shall determine 
whether to approve the application as provided by G.S. 159-151 and 159-152; 
provided, however, that G.S. 159-148 and 159-150 shall have no application to 
this section. 

(c) A covenant made, or agreement entered into, by a county or city 
pursuant to this section shall take effect only if approved by the affirmative 
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vote of a majority of those who vote thereon in a referendum held in the taxing 
county or city. The referendum shall be called and held as provided in G.S. 
159-61, except that 
(1) sia ballot proposition shall be in substantially one of the following 
orms: 
Operating Supplement Requirement: 

“Shall the (order or agreement) binding the (taxing county or city) to 
levy annually a tax on property not in excess of _________ cents on 
the one hundred dollars ($100.00) value of property subject to taxation 
for the purpose of supplementing the revenues of (revenue bond 
project) in instances where the gross revenues of the project are 
estimated to be less than the estimated total costs of the (i) current 
operating expenses of the project, (ii) amount required to maintain the 
debt service reserve by repaying any withdrawals therefrom in 
respect of all outstanding bonds issued in connection with the project 
and (iii) debt service on all outstanding bonds issued in connection 
with the project, all as defined in such (order or agreement), the 
proceeds of such tax to be used for the payment of the current 
operating expenses of the project so long as any revenue bonds issued 
therefor remain outstanding and unpaid, be approved? 

[ ] Yes 

[ | No” 

Debt Service Reserve Supplement Requirement: 

“Shall the (order or agreement) binding the (taxing county or city) to 
levy annually, without limitation as to rate or amount, a tax on 
property subject to taxation for the purpose of supplementing the 
revenues of (revenue bond project) for maintaining the debt service 
reserve required by said (order or agreement) in connection with the 
issuance of not in excess of $ __________—srevenue bonds of (the 
issuing municipality), so long as any of such revenue bonds remain 
outstanding and unpaid, be approved? 


[ ] No” 
and 
(2) The published statement of result shall have the following statement 
appended: 
“Any action or proceeding challenging the regularity or validity of 
this supplemental tax referendum must be begun within 30 days after 
(date of publication). 


(title of governing board).” 

(d) Any action or proceeding in any court to set aside a supplemental tax 
referendum held under this section, or to obtain any other relief, upon the 
ground that the referendum is invalid or was irregularly conducted, must be 
begun within 30 days after the publication of the statement of the result of the 
referendum. After the expiration of this period of limitation, no right of action 
or defense based upon the invalidity of or any irregularity in the referendum 
shall be asserted, nor shall the validity of the referendum be open to question 
in any court upon any ground whatever, except in an action or proceeding 
begun within the period of limitation prescribed in this subsection. 

(e) An order or agreement submitted to and approved by the voters 
pursuant to this section may be repealed at any time before bonds are issued 
pursuant thereto. 

(f) In instances where the taxing county or city is not the issuing munici- 
-pality, such county or city may levy taxes as provided for in this section in 
respect of a revenue bond project located outside its corporate limits provided 
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that such county or city is entitled by law to appoint one or more members of 
the governing body of such municipality. 

(g) For the purposes of this section, 

(1) A “revenue bond project” is limited, notwithstanding the provisions of 
G.S. 159-81, to (i) aeronautical facilities, including but not limited to 
airports, terminals and hangars, (ii) hospitals and other health- 
related facilities, and (iii) systems, facilities and equipment for the 
collection, treatment or disposal of solid waste within the meaning of 
said G.S. 159-81; 

(2) An “operating supplement requirement” occurs when, as set forth in 
the budget prepared by the issuing municipality in respect of the 
revenue bond project, the estimated cost in the next succeeding fiscal 
year of the (i) current operating expenses of the revenue bond project, 
(ii) amount required to maintain the debt service reserve by repaying 
any withdrawals therefrom in respect of all outstanding bonds issued 
in connection with the revenue bond project, and (ii1) debt service on 
all outstanding bonds issued in connection with the revenue bond 
project, are in excess of the pledged revenues of the revenue bond 
project for such fiscal year as estimated by the issuing municipality, 
excluding taxes levied pursuant to this section; provided, however, 
that the amount of the operating supplement requirement shall not 
exceed the total amount of the current operating expenses of the 
revenue bond project mentioned in clause (i) above, and 

(3) A “debt service reserve supplement requirement” occurs when there 
have been withdrawn from the debt service reserve any moneys for 
the purpose of paying debt service on the bonds in respect of which the 
supplemental tax has been authorized by the voters; provided, how- 
ever, that the amount of the debt service reserve supplement require- 
ment shall not exceed the amount so withdrawn. 

(h) Any covenant or agreement of a county or city made pursuant to this 
section, and the obligations assumed thereby, shall be excludable from the 
gross debt of the county or city for purposes of the statement of debt mentioned 
in G.S. 159-55. 

(i) For the purposes of this section the terms county or city shall include a 
special airport district with respect to financing of aeronautical facilities. 
(1973, c. 786,°s. 1;°1979, c. 727,:s; 5;'1983, ¢.795;'s. 6.) 


Editor’s Note. — Session Laws 1983, c. 795, thorized thereby and shall be regarded as sup- 
s. 7, provided: “Sections 5 and 6 of this act shall | plemental and additional to powers conferred 
be deemed to provide an additional and alter- by other laws, and shall not be regarded as in 
native method for the doing of the things au- derogation of any powers now existing.” 


§ 159-98: Reserved for future codification purposes. 


ARTICLE 5A. 
Capital Appreciation Bonds. 


§ 159-99. Issuance of capital appreciation bonds pursuant 
to The Local Government Bond Act. 


Local governmental units are hereby authorized to issue capital apprecia- 
tion bonds pursuant to the provisions of The Local Government Bond Act and 
to the extent that the provisions of said act are inconsistent with the issuance 
of such bonds, such inconsistent provisions are hereby amended to the extent 
of such inconsistency so as to permit the issuance of such bonds. (1987, c. 650.) 
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§ 159-100. Issuance of capital appreciation bonds pursu- 
ant to The State and Local Government Reve- 
nue Bond Act. 


The State and local governmental units are hereby authorized to issue 
capital appreciation bonds pursuant to the provisions of The State and Local 
Government Revenue Bond Act and to the extent that the provisions of said act 
are inconsistent with the issuance of such bonds, such inconsistent provisions 
are hereby amended to the extent of such inconsistency so as to permit the 
issuance of such bonds. (1987, c. 650.) 


ARTICLE 6. 


Economic Development Financing Act. 


§§ 159-101 through 159-114: Not in effect. 


Editor’s Note. — An Article 6 entitled “Eco- 
nomic Development Financing Act” was en- 
acted by Session Laws 1993, c. 497, s. 2, but 
was made effective upon certification of ap- 
proval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. Such an amend- 
ment was submitted to the people on November 
2, 1993 and was defeated. This Article, there- 
fore, never took effect. 


§§ 159-115 through 159-119: 


poses. 


An earlier Article 6, “Tax Increment Financ- 
ing Act” was enacted by Session Laws 1981 
(Reg. Sess., 1982), c. 1276, s. 1, but was made 
effective on certification of approval of an 
amendment to the state Constitution authoriz- 
ing the enactment of general laws dealing with 
transactions of the type contemplated by the 
act. Such an amendment was proposed by Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The earlier Article 6, therefore, 
never took effect. 


Reserved for future codification pur- 


ARTICLE 7. 


Issuance and Sale of Bonds. 


§ 159-120. Definitions. 


As used in this Article, unless the context clearly requires another meaning, 
the words “unit” or “issuing unit” mean “unit of local government” as defined in 
G.S. 159-44, “municipality” as defined in G.S. 159-81, and the State of North 
Carolina, and the words “governing body,” when used with respect to the State 
of North Carolina, mean the Council of State. (1973, c. 494, s. 30; 1981 (Reg. 


Sess., 1982), c. 1276, s. 3; 1983, c. 554, s. 17.) 


Editor’s Note. — An amendment to this 
section by Session Laws 1993, c. 497, s. 6, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 


activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The amendment to this section, 
therefore, never took effect. 

An earlier amendment to this section in Ses- 


‘sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 3, 


was made effective on certification of approval 
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of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 

For provisions of ss. 21 through 25 of Session 
Laws 1983, c. 554, which amended this section, 
see the Editor’s Note under § 159-80. 

Session Laws 1987 (Reg. Sess., 1988), c. 882, 
s. 6 provides: “All actions and proceedings here- 
tofore taken by units of local government relat- 
ing to the authorization of general obligation 
refunding bonds, secured by a pledge of the 
taxing power and issued pursuant to the Local 
Government Bond Act, and revenue refunding 
bonds, secured by a pledge of revenues and 
issued pursuant to The State and Local Gov- 
ernment Revenue Bond Act, and the sale and 
delivery of all such bonds pursuant to Article 7, 
as amended, of Chapter 159 of the General 
Statutes of North Carolina, in order to provide 
funds to purchase, at a discount, bonds of such 
units owned by the Farmers Home Administra- 
tion, including without limitation, the introduc- 
tion and adoption of bond orders, the holding of 
public hearings with respect to such bond or- 
ders, the passage of resolutions providing for 
the issuance and the sale, both public and 
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private, of such refunding bonds, and the deliv- 
ery of any such refunding bonds are hereby in 
all respects approved, ratified, validated, and 
confirmed.” 

Session Laws 1989, c. 90, effective May 5, 
1989, provides: “All actions and proceedings 
heretofore taken since June 15, 1988, by units 
of local government relating to the authoriza- 
tion of general obligation refunding bonds, se- 
cured by a pledge of the taxing power and 
issued pursuant to The Local Government 
Bond Act, and revenue refunding bonds, se- 
cured by a pledge of revenues and issued pur- 
suant to The State and Local Government Rev- 
enue Bond Act, and the sale and delivery of all 
such bonds pursuant to Article 7, as amended, 
of Chapter 159 of the General Statutes, in order 
to provide funds to purchase, at a discount, 
bonds of such units owned by the Farmers 
Home Administration, including without limi- 
tation, the introduction and adoption of bond 
orders, the holding of public hearings with 
respect to such bond orders, the passage of 
resolutions providing for the issuance and the 
sale, both public and private, of such refunding 
bonds, and the delivery of any such refunding 
bonds are hereby in all respects approved, 
ratified, validated, and confirmed.” 

Legal Periodicals. — For a symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


§ 159-121. Coupon or registered bonds to be issued. 


Bonds may be issued as (i) coupon bonds payable to bearer, (ii) coupon bonds 
registrable as to principal only or as to both principal and interest, or (iii) 
bonds without coupons registered as to both principal and interest. Each 
issuing unit may appoint or designate a bond registrar who shall be charged 
with the duty of attending to the registration and the registration of transfer 
of bonds. (1917, c. 138, s. 29; 1919, c. 178, s. 3(29); C.S., s. 2955; 1921, c. 8, s. 
1; so Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 36; 1971, c. 780, s. 1; 1973, c. 494, 
Sy22: 


§ 159-122. Maturities of bonds. 


(a) Except as provided in this subsection, the last installment of each bond 
issue shall mature not later than the date of expiration of the period of 
usefulness of the capital project to be financed by the bond issue, computed 
from the date of the bonds. The last installment of a refunding bond issue 
issued pursuant to G.S. 159-48(a)(4) or (5) shall mature not later than either 
(i) the shortest period, but not more than 40 years, in which the debt to be 
refunded can be finally paid without making it unduly burdensome on the 
taxpayers of the issuing unit, as determined by the Commission, computed 
from the date of the bonds, or (ii) the end of the unexpired period of usefulness 
of the capital project financed by the debt to be refunded. The last installment 
of bonds issued pursuant to G.S. 159-48(a)(1), (2), (3), (6), or (7) shall mature 
not later than 10 years after the date of the bonds, as determined by the 
Commission. The last installment of bonds issued pursuant to G.S. 159- 
48(c)(5) shall mature not later than eight years after the date of the bonds, as 
determined by the Commission. 
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(b) The Commission shall by regulation establish the maximum period of 
usefulness of the capital projects for which units of local government may issue 
bonds, but no capital project may be assigned a period of usefulness in excess 
of 40 years. 

(c) The determination of the Commission as to the classification of the 
capital projects for which a particular bond issue is authorized, and the 
Commission’s determination of the maximum period of usefulness of the 
project, as evidenced by the secretary’s certificate, shall be conclusive in any 
action or proceeding involving the validity of the bonds. (1917, c. 138, s. 18; 
1919, c. 178, s. 3(18); C.S., s. 2942; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 
1927, c. 81, s. 11; 1929, c. 170; c. 171, s. 2; 1931, c. 60, ss. 50, 56; cc. 188, 301; 
1933, c. 259, ss. 1, 2; 1953, c. 1065, s. 1; 1957, c. 266, s. 2; 1967, c. 987, s. 3; ¢. 
1001, s. 2; c. 1086, ss. 1, 2, 4, 5; 1969, cc. 475, 834; 1971, c. 780, s. 1; 1973, c. 
494, s. 23; 1981 (Reg. Sess., 1982), c. 1276, s. 4.) 


Editor’s Note. — An amendment to subsec- 
tion (a) of this section by Session Laws 1993, c. 
497, s. 7, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 
was submitted to the people on November 2, 


An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 4, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 


1993 and was defeated. The amendment to 
subsection (a) of this section, therefore, never 
took effect. 


§ 159-123. Sale of bonds by sealed bids; private sales. 


(a) Bonds issued by units of local government shall be sold by the Local 
Government Commission after advertisement and upon sealed bids, except as 
otherwise authorized by subsection (b) of this section. 

(b) The following classes of bonds may be sold at private sale: 

(1) Bonds that a State or federal agency has previously agreed to 
purchase. 

(2) Any bonds for which no legal bid is received within the time allowed 
for submission of bids. 

(3) Revenue bonds, including any refunding bonds issued pursuant to 
G.S. 159-84, and special obligation bonds issued pursuant to Chapter 
1591 of the General Statutes. 

(4) Refunding bonds issued pursuant to G.S. 159-78. 

(5) Refunding bonds issued pursuant to G.S. 159-72 if the Local Govern- 
ment Commission determines that a private sale is in the best 
interest of the issuing unit. 

(6) Bonds designated as qualified zone academy bonds pursuant to G.S. 
115C-489.6, if the Local Government Commission determines that a 
private sale is in the best interest of the issuing unit. 

(c) When the issuing unit wishes to have a private sale of bonds, the 
governing board of the issuing unit shall adopt and file with the Commission 
a resolution requesting that the bonds be sold at private sale without 
advertisement to any purchaser or purchasers thereof, at such prices as the 
Commission determines to be in the best interest of the issuing unit, subject to 
the approval of the governing board of the issuing unit or one or more persons 
designated by resolution of the governing board of the issuing unit to approve 
such prices. Upon receipt of a resolution requesting a private sale of bonds, the 
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Commission may offer them to any purchaser or purchasers without adver- 
tisement, and may sell them at any price the Commission deems in the best 
interest of the issuing unit, subject to the approval of the governing board of 
the issuing unit or the person or persons designated by resolution of the 
governing board of the issuing unit to approve such prices. For purposes of this 
subsection, any resolution of the governing board of the issuing unit which 
designates a person or persons to approve any price or prices shall also 
establish a minimum purchase price and a maximum interest rate or maxi- 
mum interest cost and such other provisions relating to approval as it may 
determine. Notwithstanding any provisions of this Chapter to the contrary, 
general obligation bonds issued pursuant to Article 4 of this Chapter may be 
sold at private sale at not less than ninety-eight percent (98%) of the face value 
of the bonds plus one hundred percent (100%) of accrued interest. 

(d) This section shall not apply to funding or refunding bonds when the 
governing board of the issuing unit and the holders of the debt to be funded or 
refunded have agreed to exchange the original obligations for new ones at the 
same or an adjusted rate of interest. This section also shall not apply to debt 
instruments that the State has previously agreed to purchase pursuant to 
Chapter 159G of the General Statutes. 

(e) The issuing unit shall have the authority, subject to approval by the 
Commission, to select and retain the financial consultants, underwriters and 
bond attorneys to be associated with the bond issue. If the issuing unit shall 
affirmatively find that the underwriter, financial consultant or bond attorney 
selected and retained has adequately provided, in similar financial transac- 
tions, services of a nature and sophistication comparable to those required for 
the issuance and sale of the bonds in question and possesses the expertise 
necessary to perform the services required, approval of a financial consultant, 
underwriter or bond attorney shall not be withheld by the Commission solely 
for the reason that the underwriter, financial consultant or bond attorney has 
not had prior experience in the issuance and sale of a particular type, class or 
size of bond issue for which the underwriter, financial consultant or bond 
attorney is retained. 

(f) The Commission shall not reject an application for approval of a bond 
issue because of the issuing units’ selection of financial consultants, under- 
writers or bond attorneys so long as the selection is made in accordance with 
G.S. 159-123(e). Nothing herein shall limit or otherwise modify the role or 
powers of the Commission and its staff to review, approve, sell or participate in 
the sale of bonds pursuant to this Article. (1931, c. 60, ss. 17, 19; c. 296, s. 1; 
£933, 'c. 258)\s::1; 1969. ¢.943; 197.1 'c. 780, s7 LAST cCh20iisiatd 985, ce. 723: 
s. 1; 1987, c. 585, s. 3; c. 796, s. 4; 1989, c. 756, s. 5; 1991 (Reg. Sess., 1992), c. 
1007, s. 43; 2000-69, s. 2.) 


Editor’s Note. — An amendment to subsec- 
tion (b) of this section by Session Laws 1998, c. 


was made effective on certification of approval 
of a state constitutional amendment authoriz- 


497, s. 8, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 
was submitted to the people on November 2, 
1993 and was defeated. The amendment to 
subsection (b) of this section, therefore, never 
took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 5, 


ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 

Session Laws 1987, c. 585, which in s. 3 
amended this section by rewriting subsection 
(c), in ss. 7 and 8 provides: “The foregoing 
sections of this act shall be deemed to provide 
an additional and alternative method for the 
doing of the things authorized thereby and 
shall be regarded as supplemental and addi- 
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tional to powers conferred by other laws, and 
shall not be regarded as in derogation of any 
powers now existing. 

“Nothing in this act shall be construed to 
impair the obligation of any bond, note or 
coupon issued under The Local Government 
Finance Act and outstanding on the effective 
date of this act.” 

Session Laws 1989, c. 756, s. 9 provides: 
“This act shall be construed liberally to effectu- 
ate the legislative intent and the purposes as 
complete and independent authority for the 
performance of each and every act and thing 
authorized by this act, and all powers granted 
shall be broadly interpreted to effectuate the 
intent and purposes and not as a limitation of 
powers.” 

Session Laws 2000-69, ss. 4(a)-(c), provide: 

“Interpretation of Act.” 

“(a) Additional Method. This act provides an 
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additional and alternative method for the doing 
of the things it authorizes and is as supplemen- 
tal and additional to powers conferred by other 
laws. Except as otherwise expressly provided, it 
does not derogate any powers now existing.” 

“(b) Statutory References. References in this 
act to specific sections or Chapters of the Gen- 
eral Statutes are intended to be references to 
those sections or Chapters as they may be 
amended from time to time by the General 
Assembly.” 

“(c) Liberal Construction. This act, being nec- 
essary for the health and welfare of the people 
of the State, shall be liberally construed to 
effect its purposes.” 

Session Laws 2000-69, s. 4(d) contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-69, s. 2, effective June 30, 2000, added 
subdivision (b)(6). 


§ 159-124. Date of sale; notice of sale and blank proposal. 


The date of sale shall be fixed by the secretary in consultation with the 
issuing unit. Prior to the sale date, the secretary shall take such steps as are 
most likely, in his opinion, to give notice of the sale to all potential bidders 
within or without this State or the United States of America, taking into 
consideration the size and nature of the issue. 

The secretary shall maintain a mailing list for notices of sale and blank 
proposals, and shall place thereon any person, firm, or corporation so request- 
ing. Failure to send copies of notices and blank proposals to persons, firms, or 
corporations on the mailing list shall in no way affect the legality of the bonds. 

The secretary shall prepare a notice of sale and blank proposal for bids for 
each bond issue required to be sold by sealed bids. The notice and blank 
proposal may be combined with such fiscal information as the secretary deems 
appropriate, and shall contain: 

(1) A statement that the bonds are to be sold upon sealed bids without 
auction. 

(2) The aggregate principal amount of the issue. 

(3) The time and place of sale, the time within which bids must be 
received, the place to which bids must be delivered, and the time and 
place at which bids will be opened, which place or places may be 
within or without this State or the United States of America. 

(4) Instructions for entering bids. 

(5) Instructions as to the amount of bid deposit required, the form in 
which it is to be made, and the effect of failure of the bidder to comply 
with the terms of his bid. (1931, c. 60, s. 17; c. 296, s. 1; 1933, c. 256, 
s. 1; 1969, c. 943; 1971, c. 780, s. 1; 1987, c. 585, ss. 4, 5.) 


Editor’s Note. — Session Laws 1987, c. 585, 
which in ss. 4 and 5 amended this section, in ss. 
7 and 8 provides: “The foregoing sections of this 
act shall be deemed to provide an additional 
and alternative method for the doing of the 
things authorized thereby and shall be re- 
garded as supplemental and additional to pow- 
ers conferred by other laws, and shall not be 


regarded as in derogation of any powers now 
existing. 

“Nothing in this act shall be construed to 
impair the obligation of any bond, note or 
coupon issued under The Local Government 
Finance Act and outstanding on the effective 
date of this act.” 
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§ 159-125. Bid instructions; bid deposit. 


(a) Except for revenue bonds, no bid for less than the ninety-eight percent 
(98%) of the face value of the bonds plus one hundred percent (100%) of accrued 
interest may be entertained. 

Different rates of interest may be bid for bonds maturing in different years, 
but different rates of interest may not be bid for bonds maturing in the same 
year. 

(b) Each bid shall be accompanied by a bid deposit equal to two percent (2%) 
of the aggregate principal amount of the bond issue. The bid deposit shall be 
made in a form approved by the Commission, and shall secure the issuing unit 
against loss resulting from the bidder’s failure to comply with the terms of his 
bid. This subsection shall not apply to bids entered by a State or federal agency. 

(c) When a State or federal agency has agreed to purchase the bonds at a 
stated rate of interest unless more favorable bids are received, bids may be 
entertained from other purchasers for less than all of the bonds. (1931, c. 60, 
ssmL7T 19 cr Z96Ns eo We19SS ie 2587s, 1 1969 cn 9439 1971 CeT Ors etek. 


(Reg. Sess., 1982), c. 1276, s. 6; 1987, c. 585, s. 6.) 


Editor’s Note. — An amendment to subsec- 
tion (a) of this section by Session Laws 1993, c. 
497, s. 9, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 
was submitted to the people on November 2, 
1993 and was defeated. The amendment to 
subsection (a) of this section, therefore, never 
took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 6, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 


§ 159-126. Rejection of bids. 


actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 

Session Laws 1987, c. 585, ss. 7 and 8 pro- 
vide: “The foregoing sections of this act shall be 
deemed to provide an additional and alterna- 
tive method for the doing of the things autho- 
rized thereby and shall be regarded as supple- 
mental and additional to powers conferred by 
other laws, and shall not be regarded as in 
derogation of any powers now existing. 

“Nothing in this act shall be construed to 
impair the obligation of any bond, note or 
coupon issued under The Local Government 
Finance Act and outstanding on the effective 
date of this act.” 


No legal bid may be rejected unless all bids are rejected. All bids shall be 
rejected upon objection to award by an authorized representative of the issuing 
unit. If bids have been rejected, another notice of sale shall be given and 
further bids invited. (1931, ch. 60, s. 18; 1935, c. 356, s. 1; 1939, c. 231, s. 3; 
LOIN CT OU sae) 


§ 159-127. Award of bonds. 


All bids received pursuant to a public sale shall be opened in public on a date 
and at a time and place to be specified in the notice of sale. The bond shall be 
awarded to the bidder offering to purchase the bonds at the lowest interest cost 
to the issuing unit. In calculating such interest cost, the amount of any 
premium bid shall be deducted from the aggregate amount of interest on the 
entire issue until maturity. (1931, c. 60, s. 18; 1935, c. 356, s. 1; 1939, c. 231, s. 
OU OWerC GUMS aa) 
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§ 159-128. Makeup and formal execution of bonds; tempo- 
rary bonds. 


The governing board of the issuing unit shall determine the form and 
manner of execution of the bonds, including any interest coupons to be 
attached thereto. The board may also provide for the authentication of the 
bonds by a trustee or fiscal agent. The board may authorize the use of facsimile 
signatures and seals on the bonds and coupons, if any, but at least one manual 
signature (which may be the signature of the representative of the Commission 
to the Commission’s certificate) must appear on each bond that is represented 
by an instrument. Delivery of bonds executed in accordance with the board’s 
determination shall be valid notwithstanding any change in officers or in the 
seal of the issuing unit occurring after the original execution of the bonds. 

Before definitive bonds are prepared, the unit may issue interim receipts or 
temporary bonds, with or without coupons, exchangeable for definitive bonds 
when they have been executed and are available for delivery. (1917, c. 138, s. 
20, 1919, c. 178, 8. 3(28); C.S., s. 2954; 1921, c..8, s. 1; Ex. Sess. 1927, c. 106, s. 
emernec. ols, o0; 1969, ¢. 29-1971, ce) 780,'s/0-71965, G- 322) $04.) 


§ 159-129. Obligations of units certified by Commission. 


Each bond or bond anticipation note that is represented by an instrument 
shall bear on its face or reverse a certificate signed by the secretary of the 
Commission or an assistant designated by him that the issuance of the bond or 
note has been approved under the provisions of The Local Government Bond 
Act of The Local Government Revenue Bond Act. Such signature may be a 
manual or facsimile signature as the Commission may determine. Each bond 
or bond anticipation note that is not represented by an instrument shall be 
evidenced by a writing relating to such obligation, which writing shall identify 
such obligation or the issue of which it is part, bear such certificate and be on 
file with the Commission. The certificate shall be conclusive evidence that the 
requirements of this Subchapter have been observed, and no bond or note 
without the Commission’s certificate or with respect to which a writing bearing 
such certificate has not been filed with the Commission shall be valid. (19381, c. 
60, s. 22; c. 296, s. 2; 1971, c. 780, s. 1; 1973, c. 494, s. 24; 1981 (Reg. Sess., 
Pee 10, 8. 1.1903, C..322, 8.5.) 


Editor’s Note. — An amendment to this therefore, never took effect. 


section by Session Laws 1993, c. 497, s. 10, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The amendment to this section, 


An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 7, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 


CASE NOTES 


Year Debt Contracted. — A county board of 
education’s debt to the State Literary Fund was 
held to have been contracted during the fiscal 
year following that in which the county debt 
was reduced in accordance with N.C. Const., 
Art. V, § 4, even though the certificate of the 


secretary of the Local Government Commission 
was not executed within that time, since the 
certificate of the Local Government Commis- 
sion was a detail not required by statute to be 
performed within any time limit, and the 
county accepted the offer to lend before the 


1331 


§159-130 CH. 159. LOCAL GOVERNMENT FINANCE §159-132 


Bd. of Educ., 217 N.C. 90, 6 S.E.2d 833 (1940), 
decided under former version of § 159-18. 


expiration of the fiscal year during which the 
increase in its indebtedness was permissible 
under the Constitution. Board of Educ. v. State 


§ 159-130. Record of issues kept. 


The secretary shall make a record of all bonds and notes issued under this 
Subchapter, showing the name of the issuing unit, the amount, date, the time 
fixed for payment of principal and interest, the rate of interest, the place at 
which the principal and interest will be payable, the denominations, the 
purpose of issuance, the name of the board in which is vested the authority and 
power to levy taxes or raise other revenues for the payment of the principal and 
interest thereof, and a reference to the law under which the bonds or notes 
were issued. The clerk of the issuing unit shall file with the secretary copies of 
all proceedings of the board in authorizing the bonds or notes, his certificate 
that they are correctly recorded in a bound book of the minutes and proceed- 
ings of the board, and a notation of the pages or other identification of the exact 
portion of the book in which the records appear. (1931, c. 60, s. 23; 1971, c. 780, 
8. 15-1973, c. 494, s. 25,) 


§ 159-131. Contract for services to be approved by Com- 
mission. 


Any contract or agreement made by any unit with any person, firm, or 
corporation for services to be rendered in drafting forms of proceedings for a 
proposed bond issue or a proposed issue of notes shall be void unless approved 
by the Commission. Before giving its certificate to bonds or notes, the 
Commission shall satisfy itself by such evidence as it may deem sufficient, that 
no unapproved contract is in effect. This section shall not apply to contracts 
and agreements with attorneys-at-law licensed to practice before the courts of 
the State within which they have their residence or regular place of business 
so long as the contracts or agreements involve only legal services. (1931, c. 60, 
s. 24; 1971, c. 780, s. 1; 1973, c. 494, s. 26.) 


§ 159-132. State Treasurer to deliver bonds and remit 
proceeds. 


When the bonds are executed, they shall be delivered to the State Treasurer 
who shall deliver them to the order of the purchaser and collect the purchase 
price or proceeds. The Treasurer shall then pay from the proceeds any notes 
issued in anticipation of the sale of the bonds, deduct from the proceeds the 
Commission’s expense in connection with the issue, and remit the net proceeds 
to the official depository of the unit after assurance that the deposit will be 
adequately secured as required by law. The proceeds of funding or refunding 
bonds may be deposited at the place of payment of the indebtedness to be 
refunded or funded for use solely in the payment of such indebtedness. The 
proceeds of revenue bonds shall be remitted to the trustee or other depository 
specified in the trust agreement or resolution securing them. (1931, c. 60, s. 25; 
1935, c. 356, s. 2; 1971, c. 780, s. 1; 1981 (Reg. Sess., 1982), c. 1276, s. 8.) 


Editor’s Note. — An amendment to this 
section by Session Laws 1993, c. 497, s. 11, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 


financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The amendment to this section, 
therefore, never took effect. 

An earlier amendment to this section in Ses- 
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sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 8, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 


ART. 7. ISSUANCE AND SALE OF BONDS 


§159-135 


Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 


§ 159-133. Suit to enforce contract of sale. 


The Commission may enforce in any court of competent jurisdiction any 
contract or agreement made by the Commission for the sale of any bonds or 
notes of a unit. (1931, c. 60, s. 26; 1971, c. 780, s. 1; 1973, c. 494, s. 27.) 


§ 159-134. Fiscal agents. 


An issuing unit may employ a bank or trust company either within or 
without this State as fiscal agent for the payment of installments of principal 
and interest on the bonds, and for the destruction of paid or cancelled bonds 
and coupons, and may pay reasonable fees for this service not in excess of 
maximum rates to be fixed by regulation of the Commission. If an issuing unit 
employs another person as such fiscal agent or any other person for other 
services pursuant to the Registered Public Obligations Act of North Carolina, 
then it may pay reasonable fees for such services not in excess of maximum 
rates to be fixed by regulation of the Commission. (1971, c. 780, s. 1; 1988, c. 
oz2. 8: GF: 


§ 159-135. Application of proceeds. 


After payment of any notes issued in anticipation of the sale of the bonds and 
after payment of the cost of preparing, marketing, and issuing the bonds, the 
proceeds of the sale of a bond issue shall be applied only to the purposes for 
which the issue was authorized. Any excess amount which for any reason is not 
needed for any such purpose shall be applied either (i) toward the purchase 
and retirement of bonds of that issue at not more than their face value and 
accrued interest, or (ii) toward payment of the earliest maturing installments 
of that issue, or (iii) in accordance with any trust agreement or resolution 
securing the bonds. (1917, c. 138, s. 31; 1919, c. 178, s. 3(31); C.S., s. 2957; 1921, 
Pines ieee mess, 192.1 c, 106, 8s. 1; 1927, c.81,s..38: 1971, c_ (80, s.. 15 197.3, 
c. 494, s. 28.) 


Cross References. — As to authority to 
invest idle funds, see § 159-30. 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former statutory provisions sim- 
ilar to this section. 

Law Authorizing Bond Issue Need Not 
Declare Proportion of Proceeds Applica- 
ble to Each Specific Purpose. — A law 
authorizing a bond issue for various purposes 
which does not declare what proportion of the 
proceeds of the bonds shall be applied to each 
specific purpose is not void. Such matter may 
properly rest within the sound discretion of the 
municipal authorities. Coggins v. City of 
Asheville, 278 N.C. 428, 180 S.E.2d 149 (1971). 

“Corporate Purpose.” — A definition of 


corporate purpose cannot be static. Changing 
conditions require that application of the limi- 
tations be tempered with due recognition of the 
existing situation, so that the purpose for which 
the public body was organized may be accom- 
plished and enjoyment thereof by the public 
made possible. Coggins v. City of Asheville, 278 
N.C. 428, 180 S.B.2d 149 (1971). 

Right to Transfer and Allocate Funds. — 
Former § 153-107, relating to application of 
proceeds of county bonds, did not place a limi- 
tation upon the legal right to transfer or allo- 
cate funds from one project to another included 
within the general purpose for which the bonds 
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were issued. The inhibition contained in the 
statute was to prevent funds obtained for one 
general purpose from being transferred and 
used for another general purpose. For example, 
the statute prohibited the use of funds derived 
from the sale of bonds to erect, repair and equip 
school buildings from being used to erect or 
repair a courthouse or a county home or some 
similar project. Atkins v. McAden, 229 N.C. 
752, 51 S.E.2d 484 (1949); Mauldin v. McAden, 
234 N.C. 501, 67 S.E.2d 647 (1951). 

While the municipality has a limited author- 
ity, under certain conditions, to transfer or 
allocate funds from one project to another in- 
cluded within the general purpose for which 
bonds are authorized, the transfer must be to a 
project included in the general purpose as 
stated in the bond resolution, and the funds 
may be diverted to the proposed purposes only 
in the event the municipality finds in good faith 
that conditions have so changed since the bonds 
were authorized that proceeds therefrom are no 
longer needed for the original purpose. Coggins 
v. City of Asheville, 278 N.C. 428, 180 S.E.2d 
149 (1971). 

Effect of Including Specifics in Bond 
Order. — A bond order is not required to set 
out in detail the estimates of cost and descrip- 
tions of the particular projects for which the 
funds are proposed to be used, and their inclu- 
sion does not limit the allocation of the proceeds 
of the bonds, provided the use of the funds falls 
within the general purpose designated. Atkins 
v. McAden, 229 N.C. 752, 51 S.E.2d 484 (1949). 

Immaterial or Temporary Changes Con- 
sistent with General Purpose Not Unlaw- 
ful. — While the law will not justify the use of 
the proceeds of a State or municipal bond issue 
for purposes other than those specified in the 
act authorizing the issue, it does not follow that 
immaterial or temporary changes consistent 
with the general purpose of the legislative act 
should be interpreted as unlawful diversions of 
public funds. Coggins v. City of Asheville, 278 
N.C. 428, 180 S.E.2d 149 (1971). 

Such changes as are necessary under 
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existing conditions to accomplish the gen- 
eral purpose are not outlawed. Coggins v. 
City of Asheville, 278 N.C. 428, 180 S.E.2d 149 
CLOT: 

Minor Changes Are Expected If Condi- 
tions Change. — Bond ordinances are passed 
authorizing indebtedness for certain stated 
purposes. When an authorizing vote is re- 
quired, the bond money is earmarked for the 
stated purposes. However, in planning large 
permanent improvements the governing au- 
thorities look ahead to the future fulfillment of 
the construction plans. The authorities will 
inspect and examine the work as it progresses, 
and minor changes from time to time are ex- 
pected if conditions change and unforeseen de- 
velopments occur. Coggins v. City of Asheville, 
278 N.C. 428, 180 S.E.2d 149 (1971). 

Emphasis Is Placed on Final Result to 
Be Accomplished. — In construing statutory 
limitations upon the use of bond money for 
public improvements, emphasis is placed on the 
final result sought to be accomplished. Coggins 
v. City of Asheville, 278 N.C. 428, 180 S.E.2d 
149 (1971). 

Erection of Consolidated School Instead 
of Remodeling Old School. — Where a bond 
issue for the remodeling of the old school build- 
ings in a county administrative unit was duly 
approved by the voters in an election, it was 
held that the board of county commissioners 
had the legal authority to allocate funds from 
this bond issue to the erection of a proposed 
consolidated high school, since this was not a 
change which involved any change of purpose 
for which the bonds were issued, but was only a 
change in the manner or method of accomplish- 
ing the original purpose. Feezor v. Siceloff, 232 
N.C. 563, 61 S.E.2d 714 (1950). 

With respect to the use of bond money, 
the court will not interfere with the exercise 
of discretionary powers of a municipal corpora- 
tion unless its actions are so unreasonable and 
arbitrary as to amount to an abuse of discre- 
tion. Coggins v. City of Asheville, 278 N.C. 428, 
180 S.E.2d 149 (1971). 


§ 159-136. Issuing unit to make and report debt service 


payments. 


The finance officer of each unit having outstanding bonds or notes shall 
remit the funds necessary for the payment of maturing installments of 
principal and interest on the bonds or notes to the fiscal agent or agreed upon 
place of payment in sufficient time for the payment thereof, together with the 
agreed upon fiscal agency fees, and shall at the same time report the payment 
to the secretary on forms to be provided by the Commission. (1931, c. 60, s. 27; 


1971, c. 780, s. 1.) 
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§ 159-137. Lost, stolen, defaced, or destroyed bonds or 
notes. 


(a) Iflost, stolen, or completely destroyed, any bond, note, or coupon may be 
reissued in the same form and tenor upon the owner’s furnishing to the 
satisfaction of the secretary and the issuing unit: (i) proof of ownership, (ii) 
proof of loss or destruction, (iii) a surety bond in twice the face amount of the 
bond or note and coupons, and (iv) payment of the cost of preparing and issuing 
the new bond, note, or coupons. 

(b) If defaced or partially destroyed, any bond, note, or coupon may be 
reissued in the same form and tenor to the bearer or registered holder, at his 
expense, upon surrender of the defaced or partially destroyed bond, note, or 
coupon and on such other conditions as the Commission may prescribe. The 
Commission may also provide for authentication of defaced or partially 
destroyed bonds, notes, or coupons instead of reissuing them. 

(c) Each new bond, note, or coupon issued under this section shall be signed 
by the officers of the issuing unit who are in office at the time, or by the State 
Treasurer if the unit no longer exists, and shall contain a recital to the effect 
that it is issued in exchange for or replacement of a certain bond, note, or 
coupon (describing it sufficiently to identify it) and is to be deemed a part of the 
same issue as the original bond, note, or coupon. (1935, c. 292, ss. 1, 2; 1939, c. 
Zoge i371, C. 130, 8. 1.) 


§ 159-138. Cancellation of bonds and notes. 


Each bond or note and coupon shall be cancelled when (i) it is paid, or (ii) it 
is acquired by the issuing unit in any manner other than purchase for 
investment. A full report of the cancellation of all bonds, notes, and coupons 
shall be made to the secretary on forms provided by the Commission. (1931, c. 
60Fe727, 1939; c..356;, 1971, c. 780,.8..1)) 


§ 159-139. Destruction of cancelled bonds, notes, and cou- 
pons. 


All cancelled bonds, notes, and interest coupons of a unit may be destroyed 
in one of the following ways, in the discretion of the governing board: 

(1) Method 1. — The finance officer shall make an entry in a substantially 
bound book kept by him for the purpose of recording the destruction 
of bonds, notes, and coupons, showing 
a. With respect to bonds and notes, the purpose of issuance, the date 

of issue, serial numbers (if any), denomination, maturity date, 
and total principal amount. 

b. With respect to coupons, the purpose of issue and date of the bonds 
to which the coupons appertain, the maturity date of the coupons 
and, as to each maturity date, the denomination, quantity, and 
total amount of coupons. 

After this entry has been made, the paid bonds, notes, and coupons 

shall be destroyed by either burning or shredding, in the presence of 

the mayor or chairman of the governing board, the finance officer, the 
unit’s attorney, and the clerk to the governing board, or any three of 
them, each of whom shall certify under his hand in the book kept by 
the finance officer that he saw the bonds and coupons destroyed. 

Cancelled bonds, notes, or coupons shall not be destroyed until after 

one year from the date of payment. 

(2) Method 2. — The governing board may contract with the bank, trust 
company or other person acting as fiscal agent for a bond issue for the 
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destruction of bonds and interest coupons which have been cancelled 
by the fiscal agent. The contract shall require that the fiscal agent give 
the unit a written certificate of each destruction containing the same 
information required by Method 1 to be entered in the record of 
destroyed bonds and coupons. The certificates shall be filed among the 
permanent records of the finance officer’s office. Cancelled bonds or 
coupons shall not be destroyed until one year from the date of 
payment. 

The provisions of G.S. 121-5 and 132-3 shall not apply to paid bonds, notes, 
and coupons. The information required to be entered in a substantially bound 
book prior to destruction under either Method 1 or Method 2 may as an 
alternative, be shown by photocopying, microfilming or other similar method of 
recording the information by directly reproducing the cancelled documents. 
(19417 cen.2032293:1961,-¢C,.663.88b. 2; 1969, Call io. Soil 2. Lol el OU. ss 
PLOTS een 494 6 29: LOSS (emo cass. (154) 


§ 159-140. Bonds or notes eligible for investment. 


Subject to the provisions of G.S. 159-30, bonds or notes issued under the 
provisions of this Chapter are hereby made securities in which all public 
officers and public bodies of the State and its political subdivisions and 
agencies and all insurance companies, trust companies, investment compa- 
nies, banks, savings banks, building and loan associations, savings and loan 
associations, credit unions, pension or retirement funds, other financial 
institutions engaged in business in the State, executors, administrators, 
trustees and other fiduciaries may properly and legally invest funds, including 
capital in their control or belonging to them. Such bonds or notes are hereby 
made securities which may properly and legally be deposited with and received 
by any State or municipal officer or any agency or political subdivision of the 
State for any purpose for which the deposit of bonds, notes or obligations of the 
State is now or may hereafter be authorized by law. (1977, c. 403.) 


§ 159-141. Terms and conditions of sale. 


Notwithstanding the foregoing, any bond of the State may be sold upon such 
terms and conditions, at such interest rate or rates, for such price and in such 
manner, either public or private, as the State Treasurer shall determine. (1983, 
c. 554, s. 18.) 


Editor’s Note. — For provisions of ss. 21 which amended this section, see the Editor’s 
through 25 of Session Laws 1983, c.554,s.180f Note under § 159-80. 


§§ 159-142 through 159-147: Reserved for future codification pur- 


poses. 


ARTICLE 8. 


Financing Agreements and Other Financing Arrangements. 


§ 159-148. Contracts subject to Article; exceptions. 


(a) Except as provided in subsection (b) of this section, this Article applies to 
any contract, agreement, memorandum of understanding, and any other 
transaction having the force and effect of a contract (other than agreements 
made in connection with the issuance of revenue bonds, special obligation 
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bonds issued pursuant to Chapter 1591 of the General Statutes, or of general 
obligation bonds additionally secured by a pledge of revenues) made or entered 
into by a unit of local government (as defined by G.S. 159-7(b) or, in the case of 
a special obligation bond, as defined in Chapter 1591 of the General Statutes), 
relating to the lease, acquisition, or construction of capital assets, which 
contract does all of the following: 

(1) Extends for five or more years from the date of the contract, including 
periods that may be added to the original term through the exercise of 
options to renew or extend. 

(2) Obligates the unit to pay sums of money to another, without regard to 
whether the payee is a party to the contract. 

(3) Obligates the unit over the full term of the contract, including periods 
that may be added to the original term through the exercise of options 
to renew or extend: 

a. For baseball park districts, to at least five hundred thousand 
dollars ($500,000). 

b. For housing authorities, to at least five hundred thousand dollars 
($500,000) or a sum equal to two thousand dollars ($2,000) per 
housing unit owned and under active management by the hous- 
ing authority, whichever is less. 

c. For other units, to at least five hundred thousand dollars 
($500,000) or a sum equal to one-tenth of one percent (“0 of 1%) 
of the assessed value of property subject to taxation by the 
contracting unit, whichever is less. 

(4) Obligates the unit, expressly or by implication, to exercise its power to 
levy taxes either to make payments falling due under the contract, or 
to pay any judgment entered against the unit as a result of the unit’s 
breach of the contract. 

Contingent obligation shall be included in calculating the value of the 
contract. Several contracts that are all related to the same undertaking shall 
be deemed a single contract for the purposes of this Article. When several 
contracts are considered as a single contract, the term shall be that of the 
contract having the longest term, and the sums to fall due shall be the total of 
all sums to fall due under all single contracts in the group. 

(b) This Article shall not apply to: 

(1) Contracts between a unit of local government and the State of North 
Carolina or the United States of America (or any agency of either) 
entered into as a condition to the making of grants or loans to the unit 
of local government. 

(2) Contracts for the purchase, lease, or lease with option to purchase of 
motor vehicles or voting machines. 

(3) Loan agreements entered into by a unit of local government pursuant 
to the North Carolina Solid Waste Management Loan Program, 
Chapter 1591 of the General Statutes. (1971, c. 780, s. 1; 1973, c. 494, 
s. 31; 1989, c. 756, s. 6; 1991, c. 11, s. 4; 1997-380, s. 4; 1998-222, s. 1; 
2001-206, s. 2; 2001-414, s. 52.) 


Editor’s Note. — Session Laws 1989, c. 756, 
s. 9 provides: “This act shall be construed 
liberally to effectuate the legislative intent and 
the purposes as complete and independent au- 
thority for the performance of each and every 
act and thing authorized by this act, and all 
powers granted shall be broadly interpreted to 
effectuate the intent and purposes and not as a 
limitation of powers.” 

Effect of Amendments. — Session Laws 


2001-206, s. 2, effective June 15, 2001, in sub- 
section (a), added “does all of the following” at 
the end of the introductory language, deleted 
“and” at the end of subdivisions (a)(1) and 
(a)(2), rewrote subdivision (a)(3), and made 
minor punctuation changes. 

Session Laws 2001-414, s. 52, effective Sep- 
tember 14, 2001, repealed Session Laws 1997- 
380, which had amended subdivision (a)(3) of 
this section. 
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Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


§ 159-149. Application to Local Government Commission 
for approval of contract. 


A unit of local government may not enter into any contract subject to this 
Article unless it is approved by the Local Government Commission as 
evidenced by the secretary’s certificate thereon. Any contract subject to this 
Article that does not bear the secretary’s certificate thereon shall be void, and 
it shall be unlawful for any officer, employee, or agent of a unit of local 
government to make any payments of money thereunder. Before executing a 
contract subject to this Article, the governing board of the contracting unit 
shall file an application for Commission approval of the contract with the 
secretary of the Commission. The application shall state such facts and have 
attached to it such documents concerning the proposed contract and the 
financial condition of the contracting unit as the secretary may require. The 
Commission may prescribe the form of the application. 

Before he accepts the application, the secretary may require the governing 
board or its representatives to attend a preliminary conference at which time 
the secretary and his deputies may informally discuss the proposed contract. 

After an application in proper form and order has been filed, and after a 
preliminary conference if one is required, the secretary shall notify the unit in 
writing that the application has been filed and accepted for submission to the 
Commission. The secretary’s statement shall be conclusive evidence that the 
unit has complied with this section. (1971, c. 780, s. 1.) 


§ 159-150. Sworn statement of debt; debt limitation. 


After or at the time an application is filed under G.S. 159-149, the finance 
officer, or some other officer designated by the board, shall prepare, swear to, 
and file with the secretary and for public inspection in the office of the clerk to 
the board a statement of debt in the same form prescribed in G.S. 159-55 for 
statements of debt filed in connection with general obligation bond issues. The 
sums to be included in gross debt and the deductions therefrom to arrive at net 
debt shall be the same as prescribed in G.S. 159-55, except that sums to fall 
due under contracts subject to this Article shall be treated as if they were 
evidenced by general obligation bonds of the unit. 

No contract subject to this Article may be executed if the net debt of the 
contracting unit, after execution of the contract, would exceed eight percent 
(8%) of the assessed value of property subject to taxation by the contracting 
unital 97 Ly caZS0s4 11991, calla s.b~) 


§ 159-151. Approval of application by Commission. 


(a) In determining whether a proposed contract shall be approved, the 
Commission may consider: 

(1) Whether the undertaking is necessary or expedient. 

(2) The nature and amount of the outstanding debt of the contracting 
unit. 

(3) The unit’s debt management procedures and policies. 

(4) The unit’s tax and special assessments collection record. 

(5) The unit’s compliance with the Local Government Budget and Fiscal 
Control Act. 

(6) Whether the unit is in default in any of its debt service obligations. 

(7) The unit’s present tax rates, and the increase in tax rate, if any, 
necessary to raise the sums to fall due under the proposed contract. 
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(8) The unit’s appraised and assessed value of property subject to taxa- 
tion. 

(9) The ability of the unit to sustain the additional taxes necessary to 
perform the contract. 

(10) If the proposed contract is for utility or public service enterprise, the 
probable net revenues of the undertaking to be financed and the 
extent to which the revenues of the utility or enterprise, after addition 
of the revenues of the undertaking to be financed, will be sufficient to 
meet the sums to fall due under the proposed contract. 

(11) Whether the undertaking could be financed by a bond issue, and the 
reasons and justifications offered by the contracting unit for choosing 
this method of financing rather than a bond issue. 

The Commission shall have authority to inquire into and to give consideration 
to any other matters that it may believe to have bearing on whether the 
contract should be approved. 

(b) The Commission shall approve the application if, upon the information 
and evidence it receives, it finds and determines: 

(1) That the proposed contract is necessary or expedient. 

(2) That the contract, under the circumstances, is preferable to a bond 
issue for the same purpose. 

(3) That the sums to fall due under the contract are adequate and not 
excessive for its proposed purpose. 

(4) That the unit’s debt management procedures and policies are good, or 
that reasonable assurances have been given that its debt will hence- 
forth be managed in strict compliance with law. 

(5) That the increase in taxes, if any, necessary to meet the sums to fall 
due under the contract will not be excessive. 

(6) That the unit is not in default in any of its debt service obligations. 
The Commission need not find all of these facts and conclusions if it concludes 
that (i) the proposed project is necessary and expedient, (ii) the proposed 
undertaking cannot be economically financed by a bond issue and (iii) the 
contract will not require an excessive increase in taxes. 

If the Commission tentatively decides to deny the application because it 
cannot be supported from the information presented to it, it shall so notify the 
unit filing the information. If the unit so requests, the Commission shall hold 
a public hearing on the application at which time any interested persons shall 
be heard. The Commission may appoint a hearing officer to conduct the 
hearing and to present a summary of the testimony and his recommendation 
for the Commission’s consideration. (1971, c. 780, s. 1; 1973, c. 494, s. 32.) 


CASE NOTES 


Applied in Wayne County Citizens v. Wayne 
County Bd. of Comm’rs, 328 N.C. 24, 399 
S.E.2d 311 (1991). 


§ 159-152. Order approving or denying the application. 


(a) After considering an application, and conducting a public hearing 
thereon if one is requested under G.S. 159-151, the Commission shall enter its 
order either approving or denying the application. An order approving an 
application shall not be regarded as an approval of the legality of the contract 
in any respect. 

(b) If the Commission enters an order denying an application, the proceed- 
ings under this Article shall be at an end. (1971, c. 780, s. 1.) 
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§ 159-153. Approval of other financing arrangements. 


(a) Commission Approval Required. — Except as provided in subsection (b) 
of this section, approval by the Commission in accordance with this section is 
required before a unit of local government, or any public body, agency, or 
similar entity created by any action of a unit of local government, may do any 
of the following: 

(1) Incur indebtedness. 

(2) Enter into any similar type of financing arrangement. 

(3) Approve or otherwise participate in the incurrence of indebtedness or 
the entering into of a similar type of financing arrangement by 
another party on its behalf. 

(al) Commission Approval Required for Nonprofit Water Corporation Loans 
From the Clean Water Revolving Loan and Trust Fund. — In addition to the 
requirements of Chapter 159G of the General Statutes, approval by the 
Commission in accordance with this section is required before a nonprofit 
water corporation may be eligible to receive a revolving loan or grant under 
Chapter 159G of the General Statutes. 

(b) Exceptions. — Approval by the Commission in accordance with this 
section is not required in any of the following cases: 

(1) Another law of this State already specifically requires Commission 
approval of the indebtedness or financing arrangement and the 
required approval is obtained in accordance with that law. 

(2) The indebtedness or financing arrangement is a contract entered into 
by a unit of local government pursuant to G.S. 160A-20 and is not 
subject to review by the Commission pursuant to G.S. 160A-20(e). 

(3) The indebtedness or financing arrangement is excepted from the 
review requirements of this Article because it does not meet the 
conditions of G.S. 159-148(a)(1) or (3) or because it is excluded 
pursuant to G.S. 159-148(b). 

(c) Effect of Special Act. — No special, local, or private act shall be construed 
to create an exception from the review of the Commission required by this 
section unless the act explicitly excludes the review and approval of the 
Commission. 

(d) Factors Considered. — The Commission may consider all of the following 
factors in determining whether to approve the incurrence of, entering into, 
approval of, or participation in any indebtedness or financing arrangement 
subject to approval pursuant to this section: 

(1) Whether the undertaking is necessary or expedient. 

(2) The nature and amount of the outstanding debt of the entity proposing 
to incur the indebtedness or enter the financing arrangement. 

(3) Whether the entity proposing to operate the facilities financed by the 
indebtedness or financing arrangement and the entity obligating 
itself under the indebtedness or financing arrangement have demon- 
strated or can demonstrate the financial responsibility and capability 
to fulfill their obligations with respect to the indebtedness or financing 
arrangement. In making this determination, the Commission may 
consider the operating entity’s experience and financial position, the 
nature of the undertaking being financed, and any additional security 
such as insurance, guaranties, or property to be pledged to secure the 
indebtedness or financing arrangement. 

(4) Whether the proposed date and manner of sale of obligations will have 
an adverse effect upon any scheduled or anticipated sale of obligations 
4 the State or any political subdivision or by any agency of either of 
them. 

(5) The local government unit’s debt management procedures and poli- 
cies. 
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(6) The local government unit’s compliance with the Local Government 

_ Budget and Fiscal Control Act. 

(7) Whether the local government unit is in default in any of its debt 
service obligations. 

(e) Documentation. — To facilitate the review of the proposed indebtedness 
or financing arrangement by the Commission, the Secretary may require the 
unit or other entity to obtain and submit any financial data and information 
about the proposed indebtedness or financing arrangement and security for it, 
including any proposed prospectus or offering circular, the proposed financing 
arrangement and security document, and annual and other financial reports 
and statements of the obligated entity. Applications and other documents 
required by the Commission must be in the form prescribed by the Commis- 
sion. 

(f) Conditions for Approval. — If the Commission determines that all of the 
following conditions are met, the Commission shall approve the incurrence of 
the indebtedness, entering of the financing arrangement, or approval or other 
participation in the indebtedness or financing arrangement, by the unit of local 
government or the other entity referred to in subsection (a) of this section: 

(1) The amount of the indebtedness to be incurred or financed is not 
excessive for the purpose contemplated. 

(2) The entity that will operate the facilities financed by the indebtedness 
or financing arrangement and the entity obligating itself under the 
indebtedness or financing arrangement have demonstrated or can 
demonstrate the financial responsibility and capability to fulfill their 
obligations with respect to the indebtedness or financing arrange- 
ment. 

(3) The proposed date and manner of sale of obligations will not have an 
adverse effect upon any scheduled or anticipated sale of obligations by 
the State or any political subdivision or any agency of either of them. 
(1998-222, s. 2; 1999-213, s. 11.) 


§§ 159-154 through 159-159: Reserved for future codification pur- 


poses. 


ARTICLE Q. 


Bond Anticipation, Tax, Revenue and Grant Anticipation Notes. 
Part 1. Bond Anticipation Notes. 


§ 159-160. Definitions. 


As used in this Part, the words “unit” or “issuing unit” means “unit of local 
government” as defined in G.S. 159-44, “municipality” as defined in G.S. 
159-81, and the State of North Carolina. (1973, c. 494, s. 36; 1981 (Reg. Sess., 
1982), c. 1276, s. 9; 1983, c. 554, s. 19.) 


Editor’s Note. — An amendment to this activities associated with private economic de- 


section by Session Laws 1993, c. 497, s. 12, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 


velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The amendment to this section, 
therefore, never took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 9, 
was made effective on certification of approval 
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of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 


CH. 159. LOCAL GOVERNMENT FINANCE 


§159-162 


therefore, did not go into effect. 

For provisions of ss. 21 through 25 of Session 
Laws 1983, c. 554, s. 19 of which amended this 
section, see the Editor’s Note under § 159-80. 

Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


§ 159-161. Bond anticipation notes. 


At any time after a bond order has taken effect and with the approval of the 
Commission, the issuing unit may borrow money for the purposes for which the 
bonds are to be issued, in anticipation of the receipt of the proceeds of the sale 
of the bonds, and within the maximum authorized amount of the bond issue. 
General obligation bond anticipation notes shall be payable not later than 
seven years after the time the bond order takes effect and shall not be renewed 
or extended beyond such time, except that, if the issuance of bonds under the 
bond order is extended by an order of the board of the issuing unit which takes 
effect pursuant to G.S. 159-64, the bond anticipation notes may be renewed 
and extended and shall be payable not later than 10 years after the time the 
bond order takes effect and that, if the issuance of bonds under the bond order 
is prevented or prohibited by any order of any court, the bond anticipation 
notes may be renewed or extended by the length of time elapsing between the 
date of institution of the action or proceeding and the date of its final 
disposition. Any extension of the time for issuing bonds under a bond order 
granted by act of the General Assembly pursuant to G.S. 159-64 shall also 
extend the time for issuing and paying notes under this section for the same 
period of time. (1917, c. 138, ss. 13, 14; 1919, c. 178, s. 3(13), (14); C.S., ss. 2934, 
2935; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s.. 39; 1931, c. 293; 
195906. 23,10:8.15,1953, co 693hss<214. 1969 6.65 778352 19 (loca (oUss. Ifo. 
C, 4947603301 971..c. 404, Ss. lel 979.c) 444.15 2.) 


Editor’s Note. — Session Laws 1977, c. 404, 
which substituted “seven years” for “five years” 


notes authorized by bond orders in effect on the 
date of this act or which shall take effect 


near the beginning of the second sentence, 
provided in s. 2: “The provisions of this act shall 
apply to general obligation bond anticipation 


hereafter.” The act was ratified May 18, 1977, 
and made effective on ratification. 


CASE NOTES 


No valid bond anticipation note may be 
issued unless authority exists for the issu- 
ance of bonds to provide funds to pay the 


note. Barbour v. Carteret County, 255 N.C. 177, 
120 S.E.2d 448 (1961), decided under former 
§ 153-108. 


§ 159-162. Security of general obligation bond anticipa- 
tion notes. 


The faith and credit of the issuing unit are hereby pledged for the payment 
of each note issued in anticipation of the sale of general obligation bonds 
according to its terms, and the power and obligation of the issuing unit to levy 
taxes and raise other revenues for the prompt payment of such notes shall be 
unrestricted as to rate or amount, notwithstanding any other provisions of law. 
The proceeds of each general obligation bond issue are also hereby pledged for 
the payment of any notes issued in anticipation of the sale thereof, and any 
such notes shall be retired from the proceeds of the bonds as the first priority. 
In the discretion of the governing board, notes issued in anticipation of the sale 
of general obligation bonds may be paid from current revenues or other funds 
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instead of from the bond proceeds, but if this is done, the bond order shall be 

amended to reduce the aggregate authorized principal amount by the amount 

of the bond anticipation notes and accrued interest thereon. Such an amend- 

mba sah not be published and shall take effect upon its passage. (1971, c. 
js: 


§ 159-163. Security of revenue bond anticipation notes. 


Notes issued in anticipation of the sale of revenue bonds are hereby declared 
special obligations of the issuing unit. Neither the credit nor the taxing power 
of the issuing unit may be pledged for the payment of notes issued in 
anticipation of the sale of revenue bonds, and no holder of a revenue bond 
anticipation note shall have the right to compel the exercise of the taxing 
power by the issuing unit or the forfeiture of any of its property in connection 
with any default thereon. Notes issued in anticipation of the sale of revenue 
bonds shall be secured, to the extent and as provided in the resolution 
authorizing the issuance of such notes, by a pledge, charge, and lien upon the 
proceeds of the revenue bonds in anticipation of the sale of which such notes 
are issued and upon the revenues securing such revenue bonds; provided, 
however, that such notes shall be payable as to both principal and interest from 
such revenues if not paid from the proceeds of such revenue bonds or otherwise 
paid. The provisions of G.S. 159-90(b) shall apply to revenue bond anticipation 
eis as well as to revenue bonds. (1971, c. 780, s. 1; 1979, c. 428; 1985, c. 265, 
s. 2. 


Editor’s Note. — Session Laws 1985, c. 265, 
ss. 3 to 5 provide: 

“Sec. 3. The foregoing sections of this act 
shall be deemed to provide an additional and 
alternative method for the doing of the things 
authorized thereby and shall be regarded as 
supplemental and additional to powers con- 
ferred by other laws, and shall not be regarded 
as in derogation of any powers now existing. 

“Sec. 4. Nothing in this act shall be con- 
strued to impair the obligation of any bond, 


§ 159-163.1: Not in effect. 


Editor’s Note. —A§ 159-163.1 was enacted 
by Session Laws 1993, c. 497, s. 138, but was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 
was defeated. The section, therefore, never took 
effect. 


note or coupon outstanding on the effective date 
of this act. 

“Sec. 5. If any provision of this act or the 
application thereof to any person or circum- 
stances is held invalid, such invalidity shall not 
affect other provisions or applications of this 
act which can be given effect without the in- 
valid provision or application, and to this end 
the provisions of this act are declared to be 
severable.” 


An earlier § 159-163.1 was enacted by Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 10, 
but was made effective on certification of ap- 
proval of an amendment to the state Constitu- 
tion authorizing the enactment of general laws 
dealing with transactions of the type contem- 
plated by the act. Such an amendment was 
proposed by Session Laws 1981 (Reg. Sess., 
1982), c. 1247, was submitted to the people on 
Nov. 2, 1982, and was defeated. The section 
therefore never took effect. 


§ 159-164. Form of notes to be issued. 


Bond anticipation loans shall be evidenced by negotiable notes in bearer 
form or by certificated or uncertificated registered public obligations pursuant 
to the Registered Public Obligations Act. Such notes and certificated registered 
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public obligations are hereby declared to be investment securities within the 
meaning of Article 8 of the Uniform Commercial Code as enacted in this State. 
Bond anticipation notes may be renewed or extended from time to time, but not 
beyond the time period allowed in G.S. 159-161. The governing board may 
authorize the issuance of bond anticipation notes by resolution which shall fix 
the maximum aggregate principal amount of the notes and may authorize any 
officer to fix, within the limitations prescribed by the resolution, the rate of 
interest, the place or places of payment, and the denomination or denomina- 
tions of the notes. The notes shall be signed with the manual or facsimile 
signatures of officers designated by the governing board for that purpose, but 
at least one manual signature must appear on each note (which may be the 
signature of the representative of the Commission to the Commission’s 
certificate). The resolution shall specify the form and manner of execution of 
the notes. (1917, c. 1388, ss. 18, 14; 1919, c. 178, s. 3(13), (14); C.S., ss. 2934, 
2935; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 39; 1931, c. 293; 
1939; 6/231, s. 1; 1953, c..693, ss. 2; 4; 1969, c.687, 8. 3;1971; co780is. 1; 1973; 
CO49A Ne SAL LOS3 en O22) Siow) 


Editor’s Note. — The Uniform Commercial 
Code, referred to in this section, is found in 
Chapter 25 of the General Statutes. 


§ 159-165. Sale and delivery of bond anticipation notes. 


(a) Bond anticipation notes of a municipality, including special obligation 
bond anticipation notes issued pursuant to Chapter 159I of the General 
Statutes, shall be sold by the Commission at public or private sale according to 
such procedures as the Commission may prescribe. Bond anticipation notes of 
the State shall be sold by the State Treasurer at public or private sale, upon 
such terms and conditions, and according to such procedures as the State 
Treasurer may prescribe. 

(b) When the bond anticipation notes are executed, they shall be delivered 
to the State Treasurer who shall deliver them to the order of the purchaser and 
collect the purchase price or proceeds. The Treasurer shall then deduct from 
the proceeds the Commission’s expense in connection with the issue, and remit 
the net proceeds to the official depository of the unit after assurance that the 
deposit will be adequately secured as required by law. The net proceeds of 
revenue bond anticipation notes or special obligation bond anticipation notes 
shall be remitted to the trustee or other depository specified in the trust 
agreement or resolution securing them. If the notes have been issued to renew 
outstanding notes, the Treasurer, in lieu of collecting the purchase price or 
proceeds, may provide for the exchange of the newly issued notes for the notes 
to be renewed. (1917, c. 138, s. 14; 1919, c. 178, s. 3(14); C.S., s. 2935; 1921, c. 
8isls Ex: Sess: 1921, c. 106)'s,.5:1927, 6? 815 :s:8921193 lac 29371939"e7 231% 
Set 1 9bGMerG93, S22; 19690 choSi aa. 3: 197.1. 7160.78: L, 19 fa, C404 Se oO. 
HOSS ser ootes. ZOMLIB9Me. Job es1 


Editor’s Note. — An amendment to subsec- 
tion (b) of this section by Session Laws 1998, c. 
497, s. 14, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 
nomic development projects. This amendment 


was submitted to the people on November 2, 
1993 and was defeated. The amendment to 
subsection (b) of this section, therefore, never 
took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 11, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
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Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 

For provisions of ss. 21 through 25 of Session 
Laws 1983, c. 554, which amended this section, 
see the Editor’s Note under § 159-80. 


ART. 9. ANTICIPATION NOTES 


§159-169 


“This act shall be construed liberally to effectu- 
ate the legislative intent and the purposes as 
complete and independent authority for the 
performance of each and every act and thing 
authorized by this act, and all powers granted 
shall be broadly interpreted to effectuate the 
intent and purposes and not as a limitation of 
powers.” 


Session Laws 1989, c. 756, s. 9 provides: 


8§ 159-166, 159-167: Reserved for future codification purposes. 
Part 2. Tax, Revenue and Grant Anticipation Notes. 


§ 159-168. “Unit” defined. 


9? 6¢ 


For purposes of this Part, “unit,” “unit of local government,” or “issuing unit” 
mean a “unit of local government” as defined by G.S. 159-7(b) and a “public 
authority” as defined by G.S. 159-7(b). (1978, c. 494, s. 40; 1975, c. 674, s. 2.) 


Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


§ 159-169. Tax anticipation notes. 


(a) A unit of local government having the power to levy taxes is authorized 
to borrow money for the purpose of paying appropriations made for the current 
fiscal year in anticipation of the collection of taxes due and payable within the 
fiscal year, and to issue its negotiable notes in evidence thereof. A tax 
anticipation note shall mature not later than 30 days after the close of the 
fiscal year in which it is issued, and may not be renewed beyond that time. 

(b) No tax anticipation loan shall be made if the amount thereof, together 
with the amount of tax anticipation notes authorized or outstanding on the 
date the loan is authorized, would exceed fifty percent (50%) of the amount of 
taxes uncollected as of the date of the proposed loan authorization, as certified 
in writing to the governing board by the chief financial officer of the issuing 
unit. Each tax anticipation note shall bear on its face or reverse the following 
certificate signed by the finance officer: “This note and all other tax anticipa- 
tion notes of (issuing unit) authorized or outstanding as of (date) amount to 
fifty percent (50%) or less of the amount of taxes for the current fiscal year 
uncollected as of the above date.” No tax anticipation note shall be valid 
without this certificate. 

(c) The faith and credit of the issuing unit are hereby pledged for the 
payment of each tax anticipation note issued under this section according to its 
terms, and the power and obligation of the issuing unit to levy taxes and raise 
other revenues for the prompt payment of such notes shall be unrestricted as 
to rate or amount, notwithstanding any other provisions of law. (1917, c. 138, 
B16 101900917855) 3012); 492 Tier Sess Ex? Sess2 1921) e806) sl o2ire: 
81, s. 4; 1971, c. 780, s. 1; 1973, c. 494, s. 37.) 


Cross References. — As to limitations upon 
the increase of public debt, see N.C. Const., Art. 
V,§ 4. 
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CASE NOTES 


City May Anticipate Collection of Taxes. money to pay judgments in anticipation of the 
— Where the levy of taxes had been approved collection of taxes validly levied for that pur- 
by the qualified voters of a city, the city, under pose. Hammond v. City of Charlotte, 206 N.C. 
former § 160-374, had the authority to borrow 604, 175 S.E. 148 (1934). 


§ 159-170. Revenue anticipation notes. 


(a) Authorization; Term. — A unit of local government or a nonprofit 
corporation or association operating or leasing a public hospital as defined in 
G.S. 159-39, is authorized to borrow money for the purpose of paying appro- 
priations made or expenses budgeted or incurred for the current fiscal year in 
anticipation of the receipt of revenues, other than taxes, estimated in its 
budget to be realized or collected in cash during the fiscal year, and to issue its 
negotiable notes in evidence thereof. A nonprofit corporation or association 
operating or leasing a public hospital may only borrow money pursuant to this 
section if it is legally entitled to collect and pledge such revenues to the 
payment of the noted as provided in this section. A revenue anticipation note 
shall mature not later than 30 days after the close of the fiscal year in which 
it is issued, and may not be renewed beyond that time. 

(b) Limit on Amount; Disclosure. — No revenue anticipation loan shall be 
made if the amount thereof, together with the amount of all revenue antici- 
pation notes authorized or outstanding on the date the loan is authorized, 
would exceed eighty percent (80%) of the revenues of the issuing unit or the 
nonprofit corporation or association operating or leasing a public hospital, 
other than taxes, estimated in its budget to be realized or collected in cash 
during the fiscal year. Each revenue anticipation note shall bear on its face a 
statement to the effect that it is payable solely from budgeted nontax revenues 
of the issuing unit or the nonprofit corporation or association operating or 
leasing a public hospital and that the faith and credit of the issuing unit or, in 
the case of revenue anticipation notes issued by a nonprofit corporation or 
association operating or leasing a public hospital, the local government unit 
that owns the public hospital are not pledged for the payment of the note. Each 
note shall also bear on its face or reverse the following certificate signed by the 
finance officer: “This note and all other revenue anticipation notes of (issuer) 
authorized or outstanding as of (date) amount to eighty percent (80%) or less 
of the budgeted nontax revenues for the current fiscal year as of the above 
date.” No revenue anticipation note shall be valid without this certificate. 

(c) Faith and Credit Not Pledged. — Revenue anticipation notes issued 
under this section shall be special obligations of the issuing unit or the 
nonprofit corporation or association operating or leasing a public hospital. 
Neither the credit nor the taxing power of the issuing unit or, in the case of 
revenue anticipation notes issued by a nonprofit corporation or association 
operating or leasing a public hospital, the local government unit that owns the 
public hospital may be pledged for the payment of revenue anticipation notes. 
No holder of a revenue anticipation note shall have the right to compel the 
exercise of the taxing power by the issuing unit or, in the case of revenue 
anticipation notes issued by a nonprofit corporation or association operating or 
leasing a public hospital, the local government unit that owns the public 
ee or the forfeiture of any of its property in connection with any default 
thereon. 

(d) Any revenue anticipation notes issued by a nonprofit corporation or 
association operating or leasing a public hospital pursuant to this section are 
subject to the approval of the city, county, hospital district, or hospital 
authority which owns the hospital. Approval of the city, county, hospital 
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district, or hospital authority may be withheld only under one or more of the 
following circumstances: 

(1) The contract would cause the city, county, hospital district, or hospital 
authority to breach or violate any covenant in an existing financing 
instrument entered into by such entity. 

(2) The contract would restrict the ability of the city, county, hospital 
district, or hospital authority to incur anticipated bank eligible 
indebtedness under federal tax laws. 

(3) The entering into of the contract would have a material adverse 
impact on the credit ratings of the city, county, hospital district, or 
hospital authority or otherwise materially interfere with an antici- 
pated financing by such entity. (1917, c. 138, s. 12; 1919, c. 178, s. 
3(12); 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 4; 1971, 
e,. 780, s. 1; 1973; c. 494, s. 38; 1999-386;)s.:3.) 


§ 159-171. Grant anticipation notes. 


(a) Aunit of local government is authorized to borrow money for the purpose 
of paying appropriations made for a capital project in anticipation of the 
receipt of moneys from grant commitments for such capital project from the 
State or the United States or any agencies of either, and to issue its negotiable 
notes in evidence thereof. Grant anticipation notes shall mature not later than 
12 months after the estimated completion date of such capital project as 
determined by the governing body of the unit of local government and may be 
renewed from time to time, but no renewal shall mature later than 12 months 
after the estimated completion date of such capital project. 

(b) No grant anticipation note may be issued if the amount thereof, together 
with the amount of all other notes authorized or issued in anticipation of the 
same grant commitment, shall exceed ninety percent (90%) of the unpaid 
amount of said grant commitment. Each note shall bear on its face a statement 
to the effect that it is payable solely from moneys received from a described 
grant and that the faith and credit of the issuing unit are not pledged for the 
payment thereof, and on its face or reverse the following certificate signed by 
the finance officer: “This note and all other grant anticipation notes of (issuing 
unit) authorized or outstanding as of (date) and issued or to be issued in 
anticipation of (describe grant commitment) amount to ninety percent (90%) or 
less of the unpaid amount of said grant commitment.” No grant anticipation 
note shall be valid without this certificate. 

(c) Grant anticipation notes issued under this section shall be special 
obligations of the issuing unit. Neither the credit nor the taxing power of the 
issuing unit may be pledged for the payment of grant anticipation notes, and 
no holder of such notes shall have the right to compel the exercise of the taxing 
power by the issuing unit or the forfeiture of any of its property in connection 
with any default thereon. (1975, c. 674, s. 1.) 


§ 159-172. Authorization and issuance of notes. 


(a) Notes issued under this Part shall be authorized by resolution of the 
governing board of the issuing unit. The resolution shall fix the maximum 
aggregate principal amount of notes to be issued thereunder, and may 
authorize any officer to fix, within the limitations prescribed by the resolution, 
the rate of interest, the place or places of payment, and the denomination or 
denominations of the notes. Notes that are represented by instruments shall 
be signed with the manual or facsimile signatures of the officers designated by 
the government board for that purpose, but at least one manual signature 
(which may be the signature of the representative of the Commission to the 
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Commission’s certificate) must appear on each note that is represented by an 
instrument. Several notes may be issued under one authorization so long as 
the aggregate principal amount of notes outstanding at any one time does not 
exceed the limits of the authorization. 

(b) Before any notes may be issued pursuant to this Part, they must be 
approved by the Commission. In determining whether to approve the issuance 
of notes, the Commission may consider (i) the reasonableness of the budget 
estimates of the taxes or other revenues in anticipation of which the tax or 
revenue anticipation notes are to be issued, (ii) the firm and binding character 
of the grant commitment in anticipation of which the grant anticipation notes 
are to be issued, (iii) whether the amount of the notes, together with the 
amount of other authorized or outstanding notes issued or to be issued in 
anticipation of the same taxes or other revenues or grant commitments, 
exceeds the limitations prescribed in G.S. 159-169, 159-170 or 159-171 as the 
case may be, and (iv) any other matters that the Commission considers to have 
a bearing on whether the issue should be approved. The Commission shall 
approve the issuance of the notes if, upon the information and evidence it 
receives, it finds and determines that (i) the issue is necessary and expedient, 
(ii) the budget estimates of the taxes or other revenues are reasonable or the 
grant commitment is firm and binding, and (iii) the amount of the notes, 
together with the amounts of other authorized or outstanding notes issued or 
to be issued in anticipation of the same taxes or other revenues or grant 
commitments do not exceed the appropriate limitations prescribed by this 
Part. An order approving an issue shall not be regarded as an approval of the 
legality of the notes in any respect. 

(c) Notes issued under this Part shall be sold by the Commission at public 
or private sale according to such procedures as the Commission may prescribe. 
Each such note that is represented by an instrument shall bear on its face or 
reverse a certificate signed by the secretary of the Commission or an assistant 
designated by him that the issuance of the note has been approved under the 
provisions of The Local Government Finance Act. Such signature may be a 
manual or facsimile signature as the Commission may determine. Each note 
that is not represented by an instrument shall be evidenced by a writing 
relating to such note, which writing shall identify such note or the issue of 
which it is a part, bear such certificate and be on file with the Commission. The 
certificate shall be conclusive evidence that the requirements of this Part have 
been observed, and no note without the Commission’s certificate or with 
respect to which a writing bearing such certificate has not been filed with the 
Commission shall be valid. 

(d) When the notes are executed, they shall be delivered to the State 
Treasurer who shall deliver them to the order of the purchaser and collect the 
purchase price or proceeds. The Treasurer shall also collect from their 
purchaser the purchase price or proceeds of notes that are not represented by 
instruments. The Treasurer shall then deduct from the proceeds the Commis- 
sion’s expense in connection with the issue, and remit the net proceeds to the 
official depository of the unit after assurance that the deposit will be ade- 
quately secured as required by law. If the notes have been issued to renew 
outstanding notes, the Treasurer, in lieu of collecting the purchase price or 
proceeds, may provide for the exchange of the newly issued notes for the notes 
to be renewed. (1917, c. 138, s. 14; 1919, c. 178, s. 3(14); C.S., s. 2935; 1921, c. 
8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1927, c. 81, s. 4; 1931, c. 293; 1939, c. 231, 
a iL We PaO TU eth ERD STOEL” LLP OID © aan OLE nc orth Cea caet 
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§§ 159-173 through 159-175: Reserved for future codification pur- 
poses. 


ARTICLE 10. 
Assistance for Defaulting Units in Refinancing Debt. 


§ 159-176. Commission to aid defaulting units in develop- 
ing refinancing plans. 


If a unit of local government or municipality (as defined in G.S. 159-44 or 
159-81) fails to pay any installment of principal or interest on its outstanding 
debt on or before the due date (whether the debt is evidenced by general 
obligation bonds, revenue bonds, bond anticipation notes, tax anticipation 
notes, or revenue anticipation notes) and remains in default for 90 days, the 
Commission may take such action as it deems advisable to investigate the 
unit’s or municipality’s fiscal affairs, consult with its governing board, and 
negotiate with its creditors in order to assist the unit or municipality in 
working out a plan for refinancing, adjusting, or compromising the debt. When 
a plan is developed that the Commission finds to be fair and equitable and 
reasonably within the ability of the unit or municipality to meet, the Commis- 
sion shall enter an order finding that it is fair, equitable, and within the ability 
of the unit or municipality to meet. The Commission shall then advise the 
governing board to take the necessary steps to implement it. If the governing 
board declines or refuses to do so within 90 days after receiving the Commis- 
sion’s advice, the Commission may enter an order directing the governing 
board to implement the plan. When this order is entered, the members of the 
governing board and all officers and employees of the unit or municipality shall 
be under an affirmative duty to do all things necessary to implement the plan. 
The Commission may apply to the appropriate division of the General Court of 
Justice for a court order to the governing board and other officers and 
employees of the unit or municipality to enforce the Commission’s order. (1935, 
cai2¢ se. 1, 2; 1971, c. 780, s. 1; 1973,c. 494, s. 41; 1981 (Reg. Sess:, 1982),.c. 
12.7628; 12:) 


Cross References. — For statute authoriz- 
ing local units of the State to avail themselves 
of the Federal Bankruptcy Act, see § 23-48. 

Editor’s Note. — An amendment to this 
section by Session Laws 1993, c. 497, s. 15, was 
made effective upon certification of approval of 
an amendment to Article V of the Constitution 
of North Carolina relating to the authority of 
any county, city or town to borrow money, 
without the need of voter approval, and issue 
financing bonds to be used to finance public 
activities associated with private economic de- 
velopment projects. This amendment was sub- 
mitted to the people on November 2, 1993 and 


was defeated. The amendment to this section, 
therefore, never took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 12, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section, 
therefore, did not go into effect. 


§ 159-177. Power to require reports and approve budgets. 


When a refinancing plan has been put into effect pursuant to G.S. 159-176, 
the Commission shall have authority to require any periodic reports on the 
unit's or municipality’s financial affairs (in addition to those otherwise re- 
quired by law) that the secretary deems necessary, and to approve or reject the 
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unit’s or municipality’s annual budget ordinance. The governing board of the - 
unit or municipality shall obtain the approval of the secretary before adopting 
the annual budget ordinance. If the Commission recommends modifications in 
the budget, the governing board shall be under an affirmative duty to make the 
modifications before adopting the budget ordinance. (1935, c. 124, ss. 3, 4; 
1971, c. 780, s. 1; 1973, c. 494, ss. 41, 42.) 


Editor’s Note. — An amendment to this plated by the act. Such an amendment was 


section in Session Laws 1981 (Reg. Sess., 1982), 
c. 1276, s. 12, was made effective on certifica- 
tion of approval of a state constitutional 
amendment authorizing the enactment of laws 
dealing with transactions of the type contem- 


proposed by Session Laws 1981 (Reg. Sess., 
1982), c. 1247, was submitted to the people on 
Nov. 2, 1982, and was defeated. The amend- 
ment to this section, therefore, did not go into 
effect. 


§ 159-178. Duration of Commission’s powers. 


The power and authority granted to the Commission in this Article shall 
continue with respect to a defaulting unit of local government or municipality 
until the Commission is satisfied that the unit or municipality has performed 
or will perform the duties required of it in the refinancing plan, and until 
agreements made with the unit’s or municipality's creditors have been per- 
formed in accordance with the plan. (1935, c. 124, s. 5; 1971, c. 780, s. 1; 1978, 
c./494,'s.'41;/1975}'c. 19) 3:62.) 


Editor’s Note. — An amendment to this 
section in Session Laws 1981 (Reg. Sess., 1982), 
c. 1276, s. 12, was made effective on certifica- 
tion of approval of a state constitutional 
amendment authorizing the enactment of laws 
dealing with transactions of the type contem- 


plated by the act. Such an amendment was 
proposed by Session Laws 1981 (Reg. Sess., 
1982), c. 1247, was submitted to the people on 
Nov. 2, 1982, and was defeated. The amend- 
ment to this section, therefore, did not go into 
effect. 


§§ 159-179, 159-180: Reserved for future codification purposes. 


ARTICLE 11. 
Enforcement of Chapter. 


§ 159-181. Enforcement of Chapter. 


(a) If any finance officer, governing board member, or other officer or 
employee of any local government or public authority (as local government and 
public authority are defined in G.S. 159-7(b)) shall approve any claim or bill 
knowing it to be fraudulent, erroneous, or otherwise invalid, or make any 
written statement, give any certificate, issue any report, or utter any other 
document required by this Chapter, knowing that any portion of it is false, or 
shall willfully fail or refuse to perform any duty imposed upon him by this 
Chapter, he is guilty of a Class 3 misdemeanor and upon conviction shall only 
be fined not more than one thousand dollars ($1,000) and forfeits his office, and 
shall be personally liable in a civil action for all damages suffered thereby by 
the unit or authority or the holders of any of its obligations. 

(b) If any person embezzles any funds belonging to any local government or 
public authority, or appropriates to his own use any personal property having 
a value of more than fifty dollars ($50.00) belonging to any local government or 
public authority, in addition to the crimes and punishment otherwise provided 
by law, upon conviction he forfeits his office or position and is forever thereafter 
barred from holding any office or place of trust or profit under the State of 
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North Carolina or any political subdivisions thereof until the disability is 
removed in the manner provided for restoration of citizenship in Chapter 13 of 
the General Statutes. 

(c) The Local Government Commission shall have authority to impound the 
books and records of any unit of local government or public authority and 
assume full control of all its financial affairs (4) when the unit or authority 
defaults on any debt service payment or, in the opinion of the Commission, will 
default on a future debt service payment if the financial policies and practices 
of the unit or authority are not improved, or (ii) when the unit or authority 
persists, after notice and warning from the Commission, in willfully or 
negligently failing or refusing to comply with the provisions of this Chapter. 
When the Commission takes action under this section, the Commission is 
vested with all of the powers of the governing board as to the levy of taxes, 
expenditure of money, adoption of budgets, and all other financial powers 
conferred upon the governing board by law. This subsection (c) does not apply 
to contractual obligations undertaken by a unit of local government in a debt 
instrument issued pursuant to Chapter 159G of the General Statutes unless 
such debt instrument is secured by a pledge of the faith and credit of the unit 
of local government. (1971, c. 780, s. 1; 1973, c. 494, s. 43; 1987, c. 796, s. 5; 


1993, c, 539, s. 108; 1994, Ex. Sess., c. 24, s. 14(c).) 


Legal Periodicals. — For symposium on 
municipal finance, see 1976 Duke L.J. 1051. 


CASE NOTES 


Foundation of Public Officers’ Liability. 
— The foundation of liability of public officers 
can be expressed as follows: However honest 
the defendants may be, the public has a right to 
be protected against the wrongful conduct of 
their servants, if there is carelessness amount- 
ing to a willful want of care in the discharge of 
their official duties, which injures the public. 
State v. Davis, 48 N.C. App. 526, 269 S.E.2d 
291, cert. denied and appeal dismissed, 301 
N.C. 287, 283 S.E.2d 134 (1980). 

The elements of approving a false claim 
in violation of this section are (1) that defen- 
dant was a finance officer, other officer or em- 
ployee of local government, (2) that in such 
capacity she approved a claim or bill, and (3) 
that at the time she approved the claim or bill 
she knew it was fraudulent, erroneous or oth- 
erwise invalid. State v. Davis, 48 N.C. App. 526, 
269 S.E.2d 291, cert. denied and appeal dis- 
missed, 301 N.C. 237, 283 S.E.2d 134 (1980). 

The elements of making a false report in 
violation of this section are (1) that defendant 
was a finance officer, other officer or employee 
of local government, (2) that the written state- 
ment was required by rules and regulations 
established by the local government for the 
lawful disbursement of funds, and (3) that 
defendant made a written statement on a 
voucher knowing that a portion of it was false. 
State v. Davis, 48 N.C. App. 526, 269 S.E.2d 


291, cert. denied and appeal dismissed, 301 
N.C. 237, 283 S.E.2d 134 (1980). 

The State was not required to elect be- 
tween offenses of approving a false claim in 
violation of this section and making a false 
report, since the elements of the two charges 
were not the same. State v. Davis, 48 N.C. App. 
526, 269 S.E.2d 291, cert. denied and appeal 
dismissed, 301 N.C. 237, 283 S.E.2d 134 (1980). 

Corrupt Intent Need Not Be Proved. — 
In order for the State to prove official miscon- 
duct proscribed by this section, it is not neces- 
sary for the State to prove a corrupt intent or 
willful design to cheat and defraud the public. 
Every public officer is bound to perform the 
duties of his office faithfully, to use reasonable 
skill and diligence, and to act primarily for the 
benefit of the public. State v. Davis, 48 N.C. 
App. 526, 269 S.E.2d 291, cert. denied and 
appeal dismissed, 301 N.C. 237, 283 S.E.2d 134 
(1980). 

Submission of Charges to Jury. — Where 
the evidence showed that expenditures con- 
tained both valid and invalid items, the court 
properly submitted the charges of approving an 
invalid claim and failure to preaudit to the jury. 
State v. Davis, 48 N.C. App. 526, 269 S.B.2d 
291, cert. denied and appeal dismissed, 301 
N.C. 237, 283 S.E,2d 134 (1980). 

Applied in State v. Davis, 45 N.C. App. 72, 
262 S.E.2d 827 (1980). 
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§ 159-182. Offending officers and employees removed from 
office. 


If an officer or employee of a local government or public authority persists, 
after notice and warning from the Commission, in failing or refusing to comply 
with any provision of this Chapter, he forfeits his office or employment. The 
Commission may enter an order suspending the offender from further perfor- 
mance of his office or employment after first giving him notice and an 
opportunity to be heard in his own defense, pending the outcome of quo 
warranto proceedings. Upon suspending a local officer or employee under this 
section, the Commission shall report the circumstances to the Attorney 
General who shall initiate quo warranto proceedings against the officer or 
employee in the General Court of Justice. If an officer or employee persists in 
performing any official act in violation of an order of the Commission 
suspending him from performance of his duties, the Commission may apply to 
the General Court of Justice for a restraining order and injunction. (1931, c. 60, 
s: 45; 1971, c. 780, s. 1; 1973; c. 494; s. 44.) 


§§ 159-183 through 159-187: Reserved for future codification pur- 


poses. 
ARTICLE 12. 
Borrowing by Development Authorities Created by General 
Assembly. 


§ 159-188. Borrowing authority. 


A development authority created as a body corporate and politic by an act of 
the General Assembly, and having as its purpose to stimulate, foster, coordi- 
nate, plan, improve and encourage economic development in order to relieve 
poverty, dependency, chronic unemployment, underemployment and to pro- 
mote the improvement and development of the economy of a county of the 
State, and whose members are appointed by the board of commissioners of 
such county, shall have authority to borrow money from an agency or 
instrumentality of the United States government and to execute and deliver 
obligations for the repayment thereof and to encumber its property for the 
purpose of securing any such obligation and to execute and deliver such 
mortgages, deeds of trust and other instruments as are necessary or proper for 
such purpose; provided, that such obligations shall be repayable only from the 
revenues of such authority. 

Insofar as the provisions of this section are not consistent with the provi- 
sions of any other section or law, public or private, the provisions of this section 
shall be controlling. (1979, c. 512, ss. 1, 2.) 
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State schools for hearing-impaired children, §§143B-216.40 to 143B-216.44. 


HOUSING AUTHORITIES AND PROJECTS. 
Eminent domain, §§157-48 to 157-50. 
Housing authorities law, §§157-1 to 157-39.8. 
Indians. 

State Indian housing authority, §§157-66 to 157-70. 
Municipal cooperation and aid, §§157-40 to 157-47. 
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HOUSING AUTHORITIES AND PROJECTS —Cont’d 
National defense housing projects, §§157-52 to 157-60. 


I 


INFORMATION TECHNOLOGY RELATED STATE GOVERNMENT 
FUNCTIONS, §§143B-472.40 to 143B-472.67. 


INTERNAL AUDITOR. 
Office of the internal auditor, §§143B-216.50, 143B-216.51. 


L 


LOCAL DEVELOPMENT. 

Economic development commissions, §§158-9 to 158-15.1. 

Global transPark development zones, §§158-30 to 158-42. 

Local development act of 1925, §$158-7.2, 158-7.3. 

Tax elections for industrial development purposes, §§158-16 to 158-24. 


LOCAL GOVERNMENT COMMISSION, §§159-3 to 159-6. 


LOCAL GOVERNMENT FINANCE. 
Economic development financing, §§159-101 to 159-114. 
Local government budget and fiscal control act, §§159-7 to 159-41. 
Long-term financing. 
Assistance for defaulting units in refinancing debt, §$159-176 to 159-178. 
Bond anticipation, tax, revenue and grant anticipation notes, §§159-160 to 
159-172. 
Borrowing by development authorities created by general assembly, $159-188. 
Capital appreciation bonds, §§159-99, 159-100. 
Enforcement of provisions, §§159-181 to 159-182. 
Financing agreements, §$159-148 to 159-153. 
Issuance and sale of bonds, §§159-120 to 159-141. 
Local government bond act, §§159-43 to 159-79. 
Revenue bonds, §§159-80 to 159-97. 
Short title and definitions, §§159-1 to 159-2. 


O 
OFFICE OF THE INTERNAL AUDITOR, §§143B-216.50, 143B-216.51. 
P 


PRISONS AND PRISONERS. 

Administrative remedy proceedings, §§148-118.1 to 148-118.9. 

Compensation to persons erroneously convicted of felonies, §§148-82 to 
148-84. 

Farming out convicts, §§148-66 to 148-70. 

Interstate corrections compact, §§148-119 to 148-121. 

Labor of prisoners, §§148-26 to 148-49. 

Paroles, §§148-50 to 148-64. 

Out-of-state parolee supervision, §§148-65.1 to 148-65.3. 
Records, statistics, research and planning, §$148-74 to 148-80. 
Regulations, $§148-11 to 148-25. 

State prison system. 
Organization and management, §§148-1 to 148-10.1. 
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R 
RULES REVIEW COMMISSION, §§143B-30.1 to 143B-30.4. 
S 


SCHOOLS FOR HEARING-IMPAIRED CHILDREN. 
State schools for hearing-impaired children, §§143B-216.40 to 143B-216.44. 


STATE DEPARTMENTS, INSTITUTIONS AND COMMISSIONS. 
Advisory commission for state museum of natural history, §§143B-344.17 to 
143B-344.21. 


STATE FLAG, MOTTO AND COLORS, §§144-1 to 144-6. 
STATE FLOWER, BIRD, TREE, ETC., §$145-1 to 145-17. 


STATE GOVERNMENT FUNCTIONS. : 
Information technology related state government functions: §8143B- 472.40 to 
143B-472.67. 


STATE LANDS. 
Allocated state lands. 
Acquisitions, §$146-22 to 146-26.1. 
Dispositions, §§146-27 to 146-30. 
General provisions, §146-21. 
Miscellaneous provisions, §§146-31 to 146-36. 
Conveyances. 
Form, §§146-74 to 146-78. 
Entries and grants. 
General provisions, §§146-37 to 146-39. 
Grants, §§146-43 to 146-45. 
Correction, §§146-46 to 146-60.1. 
Vacation, §§146-61 to 146-63. 
Surveys, §§146-40 to 146-42. 
General provisions, §$146-64 to 146-70. 
Miscellaneous provisions, §146-83. 
State land fund, §§146-71 to 146-73. 
Title in state, §§146-79 to 146-82. 
Unallocated state lands. 
Discovery and reclamation, §§146-16 to 146-17.1. 
Dispositions, §§146-3 to 146-15. 
General provisions, §§146-1, 146-2. 
Miscellaneous provisions, §§146-18 to 146-20.1. 


STATE OFFICERS. 
Annuities, §§147-9.2 to 147-9.4. 
Auditor, §§147-64.1 to 147-64.14. 
Business license information office, §§147-54.11 to 147-54.19. 
Cash management, §§147-86.10 to 147-86.14. 
Classification and general provisions, §§147-1 to 147-5. 
Constitutional amendments publication commission, §§147-54.8 to 147-54.10. 
District attorneys, §147-89. 
Expenses, §§147-6 to 147-9.1. 
Governor, §§147-10 to 147-33. 
Emergency war powers, §§147-33.1 to 147-33.6. 
Office of juvenile justice, §§147-33.30 to 147-33.71. 
Secretary of revenue, §147-87. 
Secretary of state, §§147-34 to 147-54.5. 
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STATE OFFICERS —Cont’d 
Statewide accounts receivable program, §§147-86.20 to 147-86.27. 
Treasurer, §§147-65 to 147-86.1. 


STATE SONG AND TOAST, §§149-1, 149-2. 
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